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LEGAL ASPECTS OF THE UNITED NATIONS ACTION 
IN THE CONGO _ 


By E. M. MILLER 
aN 

(ire United Nations action in the Congo, instituted by the Security 
Council on July 14, 1960, has been described by the Secretary General as 
‘‘the biggest single effort under United, Nations colours organized and 
directed by the United Nations itself.’’* >It was an emergency action, 
undertaken almost instantaneously and carried out in an atmosphere of 
crisis and political tension} This was not a setting propitious to juridical 
deliberation; yet it cannot be said that legal considerations were disre- ` 
carded At the very outset, the Secretary General drew attention to the 
basie considerations of law and principle that should govern United Na- 
tions operations.? As the situation in the Congo grew more complicated 
and divergent views emerged as to the propriety of the United Nations ac- 
tion, Member Governments as well as the Secretary General sought guidance 
and support in the prescriptions of the Charter and the rules of law that 
have evolved through United Nations practige. Faced with the responsi- 
bility of interpreting a general mandate of the Security Council in cir- 
cumstances that had not been envisaged, the Secretary General considered 
it essential to refer to legal precepts whenever they could furnish guidance ; 
only in this way could he maintain the requisite impartiality and yet take 
action under his mandate that might be opposed by one or the other con- 
tending side.* “Thus, in regard tọ each of the several controversial issues 
that arose, the Secretary General presented the legal basis for his actions, 
not merely in terms of the broad principles of the Charter, but more 
specifically, when necessary, in terms of the applicable rules and precepts 
adopted by United Nations organs, whether expressly in their resolutions 


í Statement of the Secretary General to the Security Council on July 20, 1960, U.N. 
Doe. S/P.V. 877, p. 8. References to the Security Council meetings given below refer to 
the provisional verbatim records (S/P.V. —), the numbers of which correspond to the | 
numerical order of the meetings (e.g, S/P.V. 877 refers to the verbatim record of the 
877th Meeting of the Council). The final records are subsequently printed as part of the 
Official Records of the Council and are identified by the number of the meeting. 

2See statement of the Secretary General to the Security Council of July 13, 1960, 
U.N. Doe. S/P.V. 873, pp. 7-12, and his First Report, U.N. Doc. 8/4389. 

3 The Secretary General has frequently laid emphasis on the necessity of his 
adherence to principle and law. See, for example, his statements at the time of the 
Suez crisis: Security Council, 11th Year, Official Records, 75ist Meeting (Oct. 31, 1936), 
pp. 1, 2; Report of the Secretary General to the General Assembly, U.N. Doe. A/3512 
(Jan. 24,1957), par. 5. He has also stated that the Secretary General may accord him- 
self the right to take a stand in political conflicts ‘‘to the extent that such stands can 
be firmly based on the Charter and its principles, and thus express what may be called 
the independent judgment of the Organization.’’ (Address at Copenhagen, Denmark, 
on May 2, 1959, in 5 U.N. Review 13 (June, 1959). 
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or impliedly in their practice.‘ ‘the function of law in United Nations 
diplomacy has rarely been more clearly demonstrated. 

/ The present paper will examine the legal aspects of the United Nations 
action in the Congo during the period from July 14 to September 20, 1960. 
It is divided into three sections: (1) the Charter basis for the action in the 
Congo; (2) the principles governing the United Nations Force in the 
Congo; (3) the decisions of the Emergency Special Session of the General 
Assembly. The analysis will be essentially of a legal character andf will not 
enter into, or express any judgment on, the political issues. J Y 


I. THE CHARTER Basis FOR tHe AcTION IN THE ConGo 
Legal Authority for Placing the Item on the Agenda of the Security Council 


f The first step in bringing the situation in the Congo to the attention of 
` the Security Council was a cable dated July 12, 1960, from the President 
and the Prime Minister of the Republic of the Congo addressed to the 
eretary General, requesting the ‘‘urgent despatch by the, United Nations - 
exe nines eee Wd- This-cable IER RU en widespread 
internal disorder had been reported in the Congo, and it was evident that 
Y there was a breakdown of law and order in that country. However, the 
y request of the Congo Government for military assistance was not based 
primarily on the internal disturbances; it stated expressly that the request 
be } for assistance was “‘justified by the despatch to the Congo of metropolitan 
ey Belgian troops in yiolation of the Treaty. of Friendship.signed between 
Belgium and the Republi of the Congo on 29 June 1960.° It went on, to 
tate that “the essential purpose of the requested military aid is to protect 
the national territory of the Congo against the present external aggression 
which is a threat to international peace. This point was reiterated in a 
cable dated July 13 from the President and the Prime Minister, which as- 
serted that the purpose of the requested aid was not to restore the internal 
situation in the Congo but rather to protect the national territory against 
the act of aggression posed by Belgian metropolitan troops. It concluded 
that if the requested assistance was not received without delay, the Congo 
would be obliged to appeal to the Bandung Treaty Powers.’ 
J The Secretary General, on receiving these cables, requested an urgent 
J y meeting of the Security Council, stating that he was bringing to the atten- 
tion of the Council a matter which, in his opinion, might threaten the 
| maintenance of international peace and securityy When the Council was 
| convened, the Secretary General opened his statement by observing that 
is request for an immediate meeting of the Council was made under 
Article 99 of the Charter.’ 
In the discussion in the Council several delegations expressly charac- 
terized the Situation in the Congo as a serious threat to international peace 


4 See, for example, Reports of the Secretary General in U.N. Does. 8/4417/Add. 6, 
5/4475, and his statements in S/P.V. 887, pp. 16-25 and A/P.V. 859, pp. 81-85. 

5 U.N. Doc. 8/4382. 6 Ibid. i 

7 Ibid., p. 2. 8 U.N. Doe. S/P.V. 873, p. 7. 
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and ee Certain representatives referred to the < three eat aş being, 
caused by ‘‘aggression’’ of the Belgian Government.® ihe Giese ctereed on in 
; more general terms to the fact that the intervention by Belgian troops was, 


| of suci such a nature as to endanger international peace. They viewed the 
Í situation as as one in which internal difficulties had produced the presence of 
i 


Mane 


Belgian ‘troops, : and the presence of such troops would lead the: ‘Congolese 


—_——— a eee 





| Government to launch appeals for help to o external Powers ` whieh, if acted 
| upon, “would ld probably _ bring about serious international 11 conflict. ® The 
Secretary “General Teporied mubecaaenly What ate was the breakdown of 
' order which ‘‘had created a situation which through its consequences im- 
! posed a threat to peace and security justifying United Nations interven- 
tion... . Whether or not it was also held that the United Nations faced a 

conflict between two parties was, under these circumstances, in my view, 


; legally not essential for the justification of the action.” ™ 


Relation of the Resolutions to Chapter VII of the Charter 


The major decisions adopted by the Security Council were embodied in 
the three resolutions of July 14, July 22 and August 9, 1960. 
“In. the first resolution,!? the Couneil ‘‘called upon’’ the Government of 
(Belgium to withdraw its troops from the territory of the Congo and au- 
thorized the Secretary General 


ò to take the necessary steps, in consultation with the Government of 
the Republic of the Congo, to provide the Government with such 
military assistance, as may be necessary, until, through the efforts of 

: tiie Congolese Government with the technical assistance of the United 

ri Nations, the national security forces may be able, in the opinion of the 
Government, to meet fully their tasks. 


In «he second resolution, adopted on July 22, the Council 


Considering that the complete restoration of law and order in the 
Republie of the Congo would effectively contribute to the maintenance 
of international peace and security, 


called upon 


the Government of Belgium to implement speedily the Security Coun- 
cil resolution of 14 July 1960, on the withdrawal of their troops and. 
cuthorizes the Secretary-General to take all necessary action to this 
cect; 


and requested 


all states to refrain from any action which might tend to impede thi 
~estoration of law and order and the exercise by the Governinent oi 
‘he Congo of its authority and also to refrain from any action wlic: 
‘night undermine the territorial integrity and the political independence 
of the Republie of the Congo. 


a U.S.S.R., UN. Doe. 8/P.V. 873, p. 52; Poland, ibid., p. 98; Tunisia, ibid., p. 34. 
10 Heuador, ibid., p. 96; Italy, ibid., pp. 61-62; France, tbid., pp. 76-80. 
11 U.N. Doc. 8/4389, p. 2. 12 U.N. Doe. 8/4387. 

à 


18 ULN. Doe. $/4405. r 
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In the third resolution,* adopted on August 9, the Council called upon 
the Government of Belgium to withdraw immediately its troops from. the 
Provinee of Katanga under ‘‘speedy modalities determined by the Secre- 
tary-General.’’ It also called upon all Member States, in accordance with 
Articles 25 and 49 of the Charter, to accept and carry out the decisions 
of the Security Council and to afford mutual assistance in carrying out 
measures decided upon by the Council. 

Neither of the two resolutions adopted in July ‘contained any express 
reference to the Charter provisions under which the Couneil was acting, 
nor was any reference made in the debates to any Charter article other 
than Article 99 as pertaining to the action taken by the Council. However, 
in a report by the Secretary General on the implementation of these two 
resolutions there was included a communication from the Secretary Gen- 
eral to the provincial authorities of Katanga which drew attention to 
Article 25 and Article 49 of the Charter.> Subsequently, the Secretary 
General, in an oral statement to the Council on August 8, again referred 
to these articles and included the following comment relating to Chapter 
VII: 


The resolutions of the Security Council of 14 and 22 July were not 
explicitly passed under Chapter VII, but they were passed on the 
basis of an initiative under Article 99. For that reason T, have felt 
entitled to quote three articles under Chapter VII, and I repeat what 
I have already said in this respect: in a perspective which may well be 
short rather than long, the problem facing the Congo is one of peace 
or war-—and not only in the Congo.** 


The Secretary General’s conclusion that Articles 25 and 49 of Chapter 
VII of the Charter applied was confirmed (as noted above) by the 
Security Council in its resolution of August 9. 
Ta It may be observed that the Council, although invoking provisions of 
Chapter VII, did not expressly make a determination in terms of Article 
39 that there was a ‘‘threat to the peace, breach of the peace, or act of ag- 
gressién.’’ This fact does not seem to be legally significant, since such an 
<y explicit determination is not necessarily a condition precedent to all 
Chapter VII decisions.17” The record before the Council, starting with 
the report of the Secretary General under Article 99, leaves little doubt 
that the members considered the situation as one involving a threat to 
” the peace. 


The Application of Article 40 


More interesting is the question of the specific article of Chapter VII 
under which the Council may be considered to have acted. As indicated, 
no particular article was expressly mentioned in the resolutions as the 


14 U.N. Doe. 8/4426. 18 U.N. Doc. 8/4417, p. 5. 
16 U.N. Doe. S/P.V. 884, pp. 9, 10. 
17 Opinions to this effect were expressed by members of the Council in connection with 
resolutions adopted in the Indonesian ease. See 2 Repertory of Practice of United 
& 


Nations Organs 338-341. ė 
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basis of the Council action. However, an analysis of the language usei 
in the resolutions and of relevant statements in the Council indicate that 
Article 40 could appropriately be considered as the applicable provision. 
The first sentence of this article reads as follows: 


In order to prevent an aggravation of the situation, the Securit,7 
Council may, before making the or deciding upon . 
the measures provided for in Article 89, call upon the parties con- 
cerned to comply with such provisional m measures as it deems necessary 
or desirable. 


It will be observed that the expression ‘‘call upon’’ is used in Article 40 in 
distinetion 19 the references to ‘‘recommendation’’ and ‘‘measures de- 
cided upon’’ which are used in other Aiek oine S Harter, It seems 
pertinent, therefore, that all three resolu ‘call upon”? the Government 
of Belgium to withdraw troops. Moreover, Acade 40 refers to the objec- 
tive of prevention rather than enforcement; in this respect it is relevant 
that the withdrawal of the Belgian troops was deseribed by the member. 
of the Council as the essential action necessary to prevent the aggravation 
of the situation which could lead to international conflict. 
ae On the premise that the Council resolutions constituted action unde: 
Article 40, certain inferences may be drawn. One implication is found in 
the second sentence of Article 40, to wit: ‘‘Such provisional measures shal! 
be without prejudice to the rights, claims or position of the parties con- 
cerned.” This sentence was referred to specifically by the Secretary Gen- 
eral in his statement to the Council,?® particularly with reference to the 
position of the provincial authorities in Katanga,;a problem which will 
be discussed in more detail below. A further inference that may be drawn 
from the reliance on Article 40 is that, as the action of the Council did no 
constitute ‘enforcement measures,’’ the exception to the domestie jurisdic 
tion restriction of Article 2, paragraph 7, does not apply; *° that is to say, 
the Council action, although mandatory, must still be subject to the prin 
ciple that there shall be no intervention in matters essentially within the 
domestic jurisdiction of any state. This point was referred to by the 
Secretary General in a statement to the Council in the following terms: Ne 


In the light of the domestic jurisdiction limitation of the Charter, i. 
must be assumed that the Council did not authorize the Secretary 
General to intervene with armed troops in an internal conflict, when 
the Council has not specifically adopted enforcement measures under 
Article 41 or 42 of Chapter VII.” 


The distinction which is drawn in this statement between enforeemen 
measures which may be taken under Articles 41 and 42 and other measure ; 


18 U.N. Doc. 8/P.V. 878, 879 passin. 

19 U.N. Doc. 8/P.V. 884, pp. 8, 9. See also Third Report of the Secretary Genere! 
relating to administration by the U.N. of Belgian bases, U.N. Doc. 8/4475, p. 1. 

20 The final clause in Art. 2, par. 7, states that the principle of non-interventiou in 
domestic affairs ‘‘shall not prejudice the application of enforcement measures unde 
Chapter VII. ”? 

21 ULN. Doe. S/P.V. 887, p. 17. 
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(such as those under Article 40) taken under Chapter VII is supported by 
the legislative history of these articles in San Francisco.” 


The Application of Articles 25 and 49 


» Does the fact that the Council considered its decisions obligatory under 
Article 25 bear upon the question whether such decisions have been taken 
under Article 40?’ To put the issue in another way, may the Council 
resolution ‘‘calling upon’’ a state to take provisional measures be regarded 
as mandatory in the same way as the enforcement measures under Articles 
41 and 42?° Kelsen has noted that the language used in Article 40, namely, 
‘*eall upon the parties to comply” falls between ‘‘recommendations’’ (as 
in Chapter VI) and ‘‘deciding on measures’’ (as under Articles 41 and 
42); in his view, this leaves to the Council the choice as to whether the 
‘feall’ made under Article 40 is a simple recommendation or a legally 
binding decision.?® Jit is, of course, obvious that if the Council indicates 
that its resolution is a recommendation, it does not consider that resolution 
to be mandatory. But if the Council should characterize its call to the 
parties under Article 40 as obligatory (as it has done in this case by 
referring to Article 25), this would be within its authority. One reason 
for this conclusion is that Article 40 is found in Chapter VII rather than 
in Chapter VI; that in itself is an indication that the Council action may 
be mandatory. Moreover, Article 40 stipulates that the Council shall duly 
take account of failure to comply with the call to adopt measures; again 
this suggests that the Council action would be binding on the parties. The 
position that Council decisions under Article 40 may be obligatory is not 
a novel one; it has been maintained by representatives of states in other 
cases considered by the Council. Examples may be found in the debate 
on resolutions presented in connection with the Palestine problem in 1948 
and with the Indonesian question in 1949.*%* It certainly seems reasonable 
to conclude, on the basis of the Charter provisions, that a resolution calling 
upon the parties to take measures such as the withdrawal of troops falls 
within the ambit of Article 40 and, if the Council so signifies, constitutes a 


c/ 


2212 U.N.C.1.0. Does. 505-508, Provisional measures envisaged in Art. 40 were re- 
ferred to as ‘‘preventive’’ by the Rapporteur of Committee IIL/3, ibid. at 580. 

23 Kelsen, The Law of the United Nations 740 (1950). The phrase ‘feall upon’? is 
used in Art. 83 of the Charter, but since that is in Ch. VI, there is no ground to at- 
tribute more than recommendatory effect to it in that connection. 

242 Repertory of Practice of United Nations Organs 370-378. In the Indonesian 
ease, several representatives, including those of the U.S. and the U.S.S.R., were of the 
opinion that the resolutions of the Security Council calling upon The Netherlands to dis- 
continue military operations were obligatory. Professor Jessup, speaking for the 
United States, declared that ‘‘ these two Security Council resolutions were adopted under 
the provisions of Article 40, Chapter VII of the Charter, and that therefore in accordance 
with Article 25 the Netherlands Government was and is under obligation to comply with 
their provisions.’> Security Council, 4th Year, Official Records, 398th Meeting, p. 3. 
For the U.S.S.R. view asserting the mandatory character of the Council resolutions, see 
ibid., 418th Meeting, p. 20. The representative of Belgium expressed his dissent with 
the position that the resolutions were obligatory. See ibid., 398th Meeting, p. 11. 

® 
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decision which the parties are required to carry out in accordance with 
Article 25. : 

The Security Council resolution of August 9 on the Congo situation also 
called upon Members, in accordance with Article 49 of the Charter, ‘‘te 
afford mutual assistance in carrying out measures decided upon by the 
Security Council.’’ This appears to be the first time that the Council has , 
invoked Article 49, and probably the first time it has been referred to ir 
debates. It may be asked whether reference to Article 49 is necessary 
when it has been made clear that the Council decisions are binding under 
Article 25. In reply, it may be observed that Article 25 refers to the duty 
to carry out the decisions of the Council and therefore has a direct effeci 
for those states to which the Council decisions are addressed. Thus, in the 
present case, Article 25 would be directly applicable to the call addressec: 
to Belgium to withdraw its troops. Article 49, on the other hand, would 
apply to other Members of the United Nations which might be expected to 
‘Join in affording mutual assistance’’ in carrying out measures called fo: 
by the Council. Such mutual assistance would, for example, include 
contributions of personnel, transport and supplies for the United Nations 
Force sent in to facilitate the withdrawal of the Belgian troops. It would 
also reasonably be construed to include other measures of co-operation in 
the way of technical and financial assistance, as well as the avoidance of 
actions that might interfere with the United Nations operations. Refer- 
ence to Article 49 will be found in statements of the Secretary General ad- 
dressed to governments which have made available troop contingents, trans- 
portation and expert assistance, as well as in corresponding statements made 
by contributing governments.”° 

Although Article 49 speaks of ‘‘measures decided upon by the Council,” 
there scems to be no reason to exelude from its purview the ‘‘provisional’’ 
measures adopted under Article 40. As we have seen, such provisionel 
measures may be the subject ‘of a binding decision within the meaning of 
Article 25, and it would reasonably follow that the obligation imposed oa 
all Members to ‘‘join in affording mutual assistance’’ should extend to 
binding decisions of this character as well as to other binding decisions. > 


The Possible Relevance of Articles 41 and 42 


The question may be raised as to whether the military assistance called 
for by the Council could not be regarded as covered by Article 42 rathcr 
than Article 40. It is true that the terms of Article 42 are extrcmely 
broad; if permits the Council to take “‘such action by air, sea or land 
forces'as may be necessary to maintain or restore international peace ard 
security., Nothing in this text requires that such action constitu<e 
‘‘sanctions’’ against a state or governmental authority, and one cow'd 


25 Kelsen, op. cit. note 23, p. 97. While the term ‘‘mutual assistance’’ suggests s- 
sistance among Members inter se, it seems reasonably applicable to measures in aid of 
the common effort to give effect to the Security Council resolution. 

26 U.N. Does. S/4417, p. 5; 8/4417, Add. 3, p. 1; 8/4417, Add>’8, Annex IT, p. 1: 
8/4445, Annex I, pp. 1-2. 
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conclude on the basis of the language alone that the military measures 
contemplated by the resolutions_o Congo were adopted in—order..to_ 
maintain international peace and therefore constitute action, under Article — 
There are, however, serious difficulties in the way of reaching this 
Ta The kind of military action which the Council authorized in 
. the Congo was restricted essentially to the maintenance of internal law and 
order, the purpose of which was to enable the Belgian troops to be speedily 
withdrawn. While this was a use of armed force, it was essentially ‘of a 
police or ‘‘eriminal Jaw’’ character, and in that sense seems fundamentally 
different from the type of enforcement measure which had heen envisaged 
as the military sanctions of Article 42.) Certainly, the expectation at San 
Francisco was that Article 42 would be resorted to for military action of an 
_ international character—that is to say, directed against the troops of a 
’ state or another governmental authority which bore responsibility for a 
breach of peace or act of aggression.2” ( Use of troops for internal security 
purposes at the request of the territorial state does not have this kind of 
international coercive character, and it is doubtful, therefore, that it should 
be deseribed legally as the use of armed force within the meaning of Article 
42) Moreover, the fact that the Council made no reference to Article 42 
and, equally significant, that no reference to this article was madè in the 
debates or relevant reports, 1s persuasive evidence that the Council “did 
not intend to apply it in this case. a 
The position with regard to the“possible application of Article 41 alsg 
merits analysis. Article 41 provides for ‘‘measures not involving the use 
of armed force” which the Council may employ ‘‘to give effect to its de- 
\ cisions.” (This article, like Article 42, has generally been considered as an 
authorization for collective sanctions or enforcement measures, particularly 
aina Ts second sentonco,rofere Wo Miter upton of S0onouTe and diplowatio” 
relatiors.— owever, the article‘itself only states that the Council may 
adopt measures to give effect to its decisions# It may be suggested, there- 
fore, that this broad provision could be applied to measures for economie 
or technical assistance which the Council may decide upon in order to make 
- more effective a decision adopted to eliminate a threat to the peace. Thus, 
in the Congo situation, the Council has referred to technical assistange to 
furnished by the Secretary General in consultation on with the Government 
th go. The records-of the Cotincil show that such civilian as- 
ae was thought of as a means to strengthen the government of the 
s country and to improve internal conditions, and that these, in turn, would 
> directly reduce the risk of external intervention. One might conceivably 
regard such measures as within the broad language of Article 41, but it 
sgems dificult to TEOS the Tact that the Comieil and TS members GG no 
reference to this article. Ee se 


2712 U.N.C.L.O. Does. 334 et seq., 580-581. See also the Report of the Sub-Committee 
of the Security Council on the Spanish question, dated May 31, 1946, Security Council, 
lst Year, Official Records, Spee, Supp., pp. 1-6. 

28 See statement of the Secretary General at the 859th Meeting of the General As- 
sembly, U.N. Doc. A/P.V. 859, pp. 84-85. 

29 Resolution of July 14, 1960, U.X. Doe. 8/4387. 
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Nor was there any legal necessity that they should do so. An alterna 
tive was to regard the assistance to the Congo as part of the general pro 


gram of technical assistance furnished at the request of governments pur | 
suant to the resolutions of the General Assembly and the Economic an , 
Social Council.” On this view, the Security Council reference in it 


resolution of July 14 to technical assistance to the Congo was not an in 
dependent meastire of the e Council, but a recognition that such techni-a 
assistance’ as “might be granted by_the United Nations would serve thx 
objective sought | by the Council, namely, the y withdrawal of foreign troops 


This interpretation would appear to be more in keeping with the views °x : 


pressed in the debates of the Council and the reports of the Seeretary Gon 
eral than would the alternative interpretation that Article 41 was applied.* 
An | independent legal basis for technical assistance, was proposed by thi 


Sen pre i e S aa 


United States in a draft resolution tothe Council calling for the establish 
ment of a 1 United Nations tions Fund for the Con ngo, to be used under Unie 
Nations control for the financing of the necessary governmental expendi 


tures not covered by governmental revenue, owing to the disruption of th: 


administrative and civilian life.2? This proposal followed suggestions i. 


the Fourth Report of the Secretary General to the Security Council, whic? 


Stated that immediate financial support was required in the sum o' 
$100,000,000." After the draft resolution of the United States failed o' 


adoption in the Council because of the negative vote of the U.S.S.R., : 
similar provision for a United Nations Fund was adopted by the Genera 
"Assembly at its Fourth Emergency Special Session. ~ 


II. LEGAL PRINCIPLES GoveERNING THE UNITED Nations Force in THE Conac 


“While the principles governing the United Nations Force are based o1 
the decisions of the Security Council, the 1 resolutions themselves contair 
only ‘brief and general indications of such - ch principles. To find the Jeza 
considerations applicable to the Force, one must look mainly to the report 
submitted by the Secretary General to the Council, the communication: 
between the Congolese Government and the Secretary General, and th: 
views of governments expressed in the proceedings of the Council.» In somi 
respects, the experience of the establishment and operation of the Uniic 
Nations Emergency Force is relevant, particularly the principles set forti 
by the Secretary General in his ‘‘Summary Study of Experience’’ deriver 
from UNEF.* 


zo The Secretary General stated to the Security Council that the whole civilian op`ra 
tion is basically a technical assistance operation and should of course follow the rule 
applied for technical assistance, and that the ECOSOC and the General Assembly vi! 
have to deal with the matter. UN, Doe. S/P.V. 888, p. 56. 

si See memorandum of the Secretary General on the United Nations civilian operaiio. 
in the Congo, U.N. Doe. 8/4417, Add. 5, pp. 1-2. See also statements of members of ti: 
Security Council in S/P.V. 873, pp. 33, 42, 61 and S/P.V. 888, pp. 11, 17, 36. 

$2 U.N. Doc. 8/4516. 83 U.N. Doe. 8/4482, pp. 1~4. 

“4 U.N. Doe. A/Res. 1474(ES-IV). ~ . 

S83 General Assembly, 18th Sess., Official Records, Annexes, Agenda Item 65, U.N 
Doe. A/3943. 
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The International Status and Multi-National Composition of the Force 


The. United Nations Force in the Congo was established under the 
Security Council decision of July 14, but neither that resolution nor any 
subsequent resolution of the Council expressly provided for a ‘‘United Na- 
tions Force’’ or even authorized the Secretary General in explicit terms to 
. establish a force. The operative clause of the resolution of July 14, on 
the basis of which the Force was established, reads as follows: 


2. Decides to authorize the Seecretary-General to take the necessary 
steps, in consultation with the Government of the Republie of the 
Congo, to provide the Government with such military assistance, as may 
be necessary, until, through the efforts of the Congolese Government 
with the technical assistance of the United Nations, the national 
security forces may be able, in the opinion of the Government, to meet 
fully their tasks ; °° 


The language used in this paragraph is almost identical with that recom- 
mended by the Secretary General in his opening statement to the Security 
Council.2*? After making that recommendation, he stated that if it were 
adopted, he would establish a United Nations Force based on the principles 
set out in his report on the experience of the United Nations Emergency 
Force. Thus, while the text of the resolution is silent on the establishment 
of the Force, the record before the Council is entirely clear on the action 
that was to be taken. 

It is apparent that a Force established in this way represents a de® 
parture from the United Nations military forces previously employed. It 
differs basically from the conception followed in regard to Korea when the 
Council adopted a recommendation which entrusted a particular country, 
the United States, with the responsibility of providing independently for 
a multi-national force to serve the purposes laid down by the Council. In 
that situation, the military forces were described as United Nations Forces, 
but the command was entirely the responsibility of the United States and 
the personnel in the national contingents were not subject to the obligations 
or discipline of an international military service.** 

' UNEF, in contrast to the operation in Korea, was established by the 
General Assembly as a subsidiary organ with a United Nations Com- 
mander appointed by the Assembly, who has acted under the instructions 
and guidance of the Secretary General.” Moreover, unlike the military 
operation in Korea, the expenses of UNEF were borne by the United Na- 
tions. 

ile the United Nations Force in the Congo may be regarded as 
basically similar to UNHF’, there are certain differences worth noting. In 
the first place, the Force in the Congo was established by the Secretary 
General acting under authorization of the Security Council; the Force 
may therefore be characterized, in terms of the Charter, as a subsidiary 


36 U.N. Doc. S/4387. 87 U.N. Doc. S/P.V. 873, pp. 11-12. 

88 See resolution of the Security Council of July 7, 1950, in U.N. Doc. 8/45838. See 
Report of the Secréfary General cited in note 35, par. 13. 

39 Ibid., pars. 138-19. » 
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organ of the Council acting exclusively under the command of the Secre- 
tary General as the agent of the Council. 

It follows from the premise that the Force is a subsidiary organ of the 
United Nations that its personnel, including the members of military 
contingents, have an international status and are obliged to carry out their 
duties in accordance with the orders and principles of the United Nations 

| Command. The international obligations of the Congo military personnel ` 
| were -referred to in the First Report of the Secretary General to the 

| Council. It was stated there that, for all United Nations personnel used 
ıı in the Congo operation, ms 


the basic rules of the United Nations for international service should 
be considered as applicable, particularly as regards full loyalty to the 
aims of the Organization and to abstention from actions in relation to 
their country of origin which might deprive the operation of its inter- 
fe national character and create a situation of dual loyalty.“ : 


v In line with this principle, it follows that both the military and civiliar 
personnel of the United Nations Force in the Congo were governed by the 
following two basic principles of international service: 


- 1. The prohibition against seeking or accepting instructions of their 
governments with respect to their duties in the United Nations Force.** 


2. The obligation to refrain from any activity Incompatible with the 

, proper discharge of their duties and particularly to avoid any act o' 

pronouncement which may adversely reflect on their international status 
or on the independence and impartiality required by that status.*® 


A While the Force in the Congo had the legal status of a United Nations 
subsidiary organ, it was composed for the most part of national militarv 
contingents voluntarily contributed by Member Governments in accordance» 
with the request of, and in consultation with, the Secretary General.) A; 
in the ease of UNEF, the objective of harmonizing the international“char- 
acter of the Force with the national character of the military contingents 
was given considerable attention. It was obvious that the principles of th» 
Charter, such as those in Article 101 governing the selection of staff, could’ 
not be applied to military personnel contributed in the form of national 
contingents. It was moreover evident that, as in the case of UNEF, the 
selection of the military contingents in terms of their nationality would 
have to depart from the conception of wide geographical distribution ap- 
plicable generally to the United Nations staff. The first principle follewe I 
hy the Secretary General in respect of the composition of the Congo Fore. 
was similar to that followed in UNEF, that is, there would be no military 
units from any of the permanent members of the Security Counceil.** 


; 


40 U.N. Doc. 5/4889. 41 Ibid., p. 5. 

42 See Art. 100 of the U.N. Charter. 

STN. Staff Regulation 1.4 in General Assembly, 10th Sess., Official Records, Sup». 
No. 19, ; 

4° U.N, Doe. S/P.V. 873, pp. 11-12. At the meeting on July 20, the U.S.S.R. repr>- 
sentative protested against the reported introduction of U. S. militaxy personnel in.o 
the Congo, U.N. Doe. S/P.V. 877, p. 82. . 
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The seeond principle differed somewhat from that applied to the UNEF. 

In the case of UNEF, the Secretary General considered that the Force 

should exclude units from any country which, ‘‘because of its geographical 

position or for other reasons might be considered as having a special in- 
m terest in the situation which has called for the operations’’;*° in keeping 
with this policy, UNEF did not include contingents from countries in the 
` region or those allied with either of the parties to the dispute. In the 
ease of the Congo Force, however, the Secretary General announced in his 
first statement to the Council that he would give priority in the selection 
of troops to other African states.) In his words, such assistance should ‘‘in ' 
the first instance be given by sister African States as an act of African 
solidarity.” 4 However, the priority accorded to African states did not 
mean the exclusion of others. The Secretary General declared that there 
should be ‘‘an element of universality’’ which in his opinion was essential 
to any United Nations operation.*7 For that reason, the Congo Force, 
while built largely around military units from the African states, also in- 
eluded contingents from non-African countries, especially those which 
were not associated with major military alliances. The composition of 
the Congo Force was, from this standpoint, considered as both strengthen- 
ing the ties among the African states and at the same time strengthening 
the connections between them and the world community represented by 
the United Nations. These political principles regarding the composition 
of the Force were, however, applied with due regard to practical con- 
siderations such as language qualifications and availability of troops.* 
“The guestiod of the political attitude of a contributing country was raised 
in the Security Council by the representative of the U.S.S.R. in regard to 

Canadian military personnel.*% The Soviet Union maintained that, as 

Canada was a member of NATO and therefore an ally of Belgium, Canadian 

troops should be withdrawn. The Secretary General explained his choice 

of a Canadian signal unit as based on the necessity of obtaining a tech- 
if nically competent communications group that was also bilingual, but he 
= went on td say that he did not consider membership in either NATO or the 

. Warsaw Pact ‘‘or any other grouping of that kind’’ as excluding a country 

from taking part in the operation.®°° Most of the members of the Council 

endorsed the position of the Secretary General both in general terms and 
with respect to the participation of Canada.*! 

The establishment of a multi-national force also required consideration 
of the views of the host state. The principle that the Force was a United 
Nations body necessarily implied, as in the case of UNEF, that the Or- 

_ ganization would have final authority as to the composition of the military 
elements.” However, in reserving the authority of the-United Nations 
with regard to the selection of troops, the Secretary General acknowledged 


45 Report of the Secretary General, loc. cit. note 35, par. 160. 

46 U.N. Doc. S/P.V. 873, pp. 11-12. 47 Ibid. 

48 U.N. Doe. S/4389, p. 6. , 49 U.N. Doe. S/P.V. 888, p. 26. 

50 Tbid., p. 52. 51 U.N. Doc. S/P.V. 889, pp. 8, 16, 31, 36, 56. 
52 U.N. Doc. SA4389, p. 4. 
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that the choice of the contingents would be of major concern to the country 
in which the Force operates. With the aim of harmonizing these con- 
siderations, the Secretary General announced that, in the case of the 
Congo, he would accept the formula applied in the case of UNEF, namely: 


. while it is for the United Nations alone to decide on the composi- 
tion of military elements sent to a country, the United Nations should, 
in deciding on composition, take fully into account the viewpoint of the 
host Government as one of the most serious factors which should guide 
the recruitment of the personnel. Usually, this is likely to mean that 
serious objections by the host country against participation by a 
specific contributing country in the United Nations operation will 
determine the action of the Organization. However, were the United 
Nations for good reasons to find that course inadvisable, it would re- 
main free to pursue its own line, and any resulting conflict would have 
to be resolved on a political rather than on a legal basis." 

In the course of the Congo operation, statements were made at various 
times by officials of the host state which were sharply critical of the em- 
ployment of non-African troops in the Force. The Secretary General 
nevertheless maintained that his position was based on ‘‘the element of 
universality’’ referred to in his initial statement on this point. Several 
members -of the Council supported this position, stating that it would be 
incorrect to withdraw non-African troops in view of the principles of non- 
discrimination and co-operation applicable to all United Nations ac- 
tivities. 5 In this connection, it might also be noted that the Security 
Council rejected an amendment submitted by the U.S.S.R. to the Council 
resolution of July 14 which would have required that only African Mem- 
ber States of the United Nations should participate in the Force.®® 


The Nature and Extent of Consent Required of the Host State 


— As the introduction of the Force into the Congo was premised on the 
request of the government for assistance, the question of the character and 
degree of consent required of the government was not examined in detail 
during the initial stages. However, in the Council debate preceding the 
adoption of the first resolution, several members took the position that the - 
duration of the assignment of the United Nations Force was dependent on 
the consent of the host state.°® The resolution itself contained two points 
relevant to this: | l 


1, It authorized the assistance ‘‘in consultation with the Government 
of the Republic of the Congo,’’ and 


2. It stated that the military assistance should be given until ‘‘the 
= national security forces may be able, in the opinion of the Government, 
to meet fully their tasks.’’ 


In his first report, the Secretary General, referring to the latter clause of 
the resolution, stated that the Force was to be regarded as a ‘‘temporary 


“3 Report of the Seeretary General, loc. eit. note 35, par. 161. 
54 See statement cited in note 51. 55 U.N. Doc. S/P.V. 873, p. 123. 
56 Ibid., pp. 37-40, 91-95, 96. ; 
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security force present in the Republic of the Congo with the consent of the 
Government for the time and purpose indicated.’’ 57 
While at this stage no question was raised concerning the necessity of 
the continued consent of the government, later events would seem to have 
modified the legal situation to some degree. In the first place, the resolu- 
tion adopted by the Council on July 22 and the debates preceding its 
adoption indicated a new element: this was the fact that unilateral inter- 
_. vention in the Congo by states other than Belgium was threatened as a 
direct consequence of the breakdown of law and order in that country. 
Several representatives stressed the danger created by a ‘“‘vacuum”’ in the 
Government of the Congo.®® ` The resolution of July 22 contained the find- 
ing by the Council “‘that the complete restoration of law and order in the 
Congo would effectively contribute to the maintenance of mternational 
peace and security.” °° The July 22 resolution also contained in its opera- 
tive portion a request to 


all states to refrain from any action which might tend to impede the 
restoration of law and order and the exercise by the Government of 
the Congo of its authority and also to refrain from any action which 
might undermine the territorial integrity and the political inde- 
pendence of the Republic of the Congo.®° . -* 


The significance of these provisions would appear to be that the Council 
expressly connected the maintenance of law and order within the Congo- 
to the maintenance of international peace and seeurity,f In doing thiseit 
made it clear that the primary and over-riding basis for the decision of 
the Council was the necessity of eliminating a threat to international peace 
and security which might arise from the internal situation in that country. 
Also relevant to the requirement of consent is the fact that the Republic 
`of the Congo entered into a basic agreement with the Secretary General of 
the United Nations.**} In the first paragraph of that agreement the govern- 
ment stated that 


in the exercise of its sovereign rights with respect to any question 
concerning the presence and functioning of the United Nations Force 
in the Congo, it will be guided, in good faith, by the fact that it has - 
requested military assistance from the United Nations and by its ac- 
eeptance of the resolutions of the Security Council of July 14 and 22, 
1960 ; it likewise states that it will ensure the freedom of movement of 
the Force in the interior of the country and will:aeccord the requisite 
privileges and immunities to all personnel associated with the ae- 
tivities of the Force. 


~ This paragraph thus specifically applies the principle of good faith of the 
government to the question of continued presence of the United Nations 
Force in the Congo. 


57 U.N. Doc. A/4389, p. 2. 

58 U.N. Docs. S/P.V,.¢878, pp. 32, 37 (Ceylon); S/P.V. 879, pp. 42-44 (Ecuador); 
S/P.V. 879, p. 56 (U.S.A.). . 

59 U.N. Doe. 8/4405. 60 Ibid. 

61 U.N. Doe. 8/4389, Aaa. fi. 
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Tn the second paragraph of this agreement, the United Nations similarly 
stated that it would be guided in good faith by the task assigned to the 
Force in the resolutions of July 14 and 22, and 


in particular the United Nations reaffirms, considering it to be in 
accordance with the wishes of the Government of the Republic of the 
Congo, that it is prepared to maintain the United Nations Force in 
the Congo until such time as it deems the latter’s task to have been 
fully accomplished. 


This basic agreement was communicated to the Security Council on July 
29, and in the subsequent debates no member of the Council raised any 
question about its provisions. 

Of considerable legal significance in regard to the question of the con- 
tinued presence of the Force in the Congo is the operative paragraph of the 
resolution of August 9 °° in which the Council called upon 


all member states, in accordance with Articles 25 and 49 of ihe 
Charter, to accept and carry out the decisions of the Security Council 
and to afford mutual assistanee in carrying out measures decided upon 
by the Security Council. 


Thus in this paragraph the Council affirmed that its decisions were manda- 
tory unde” Chapter VII of the Charter. Although not a member state, 
the Republie of the Congo had acknowledged that Article 49 of the Charter 
woul be a basis of its co-operation with the United Nations." 

As a consequence of these actions of the Council, it may reasonably be 
maintained that, since members of the Council considered that the situation 
in the Congo (particularly the breakdown of law and order) involved a 
threat to international peace and security, and since the Council adopted 
measures of a mandatory character ptrsuant to Chapter VII of ihe 
Charter, the territorial government could not by unilateral action decide 
that the threat was over or that measures taken by the Council should be 
jerminated. If that conclusion is accepted, it would follow that the de- 
termination as to whether the measures should end would rest with the 
Security Council itself, which would, it may be assumed, take into account 
the views of the Congolese Government as an element in its decision. 

i 
The United Nations Action in Relation to the Internal Conflicts in the 
Cougo 


No aspect of the United Nations operation presented more difficulty than 
that of preserving the delicate line between the maintenance of order and 
intervention In internal conflicts. That this Ime had to be drawn was 
apparent from the beginning of tae action. The Seeretary General, in his 
initil statement to the Security Council requesting the establishment of 
the Foree, declared that the Force would not be entitled to ‘‘take any action 
wi ici would make them a party to internal conflicts in the country.”’ ** Ik 


MTN, Doe. $/4426. K 63 U.N. Doe. 8/4417, Add. 3. 
e2 UN. Doe. S/P.V. 873, pp. p ` i 
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stated in his first report to the Council that any departure from this prin- 
ciple would seriously endanger the impartiality of the United Nations and 
of the operation. Support for this principle was expressed by all of the 
members of the Council, and in the resolution of August 9 the Council 
‘‘reaffirmed’?’ that the United Nations Force “will not be a party to or in 
any way intervene in or be used to influence the outcome of any internal 
confliet, constitutional or otherwise.’’ °° 

. This principle became the subject of a major controversy with respect to 
the conflict between the Central Government and the dissident Provincial 
Government in Katanga. į Faced with a request from the Central Govern- 
ment that United Nations troops be used on behalf of the Central Govern- 
ment to subdue the Provincial Government, the Secretary General issued 
an interpretation ® which referred to the previous practice of the Council, 
particularly in respect to the Lebanon crisis of 1958, in refraining from 
intervening either in support of the constitutional government of in sup- 
port of the insurgents. Specifically the interpretation of the Secretary 
General involved four points :ẹ 


Vee 


m 


1. The United Nations Force cannot be used on behalf of the Central 
Government to subdue or to force the Provincial Government td a 
specific line of action; 

2. United Nations facilities cannot be used to transport civilian or 
military representatives, under the authority of the Central Govern- 
ment, to Katanga against the desire of the Katanga Provincial Gev- 
ernment; 

3. The United Nations Force has no duty, or right, to protect 
civilian or military personnel, representing the Central Government 
arriving in Katanga beyond what follows from its gencral duty to 
maintain law and order; 

4. The United Nations has no right to prevent the Central Govern- 
ment from taking any action which by its own means, in aceordance 
with the purposes and principles of the Charter, it ean carry through 
in relation to Katanga. 


These four points., the Secretary General added. would necessarily apply, 
mutatis’ mutandis, as regards the Provincial Government in its relationsg 
with the Central Government. 

This interpretation of the Sedia General was challenged by the 
Prime Minister of the Republic of the Congo, who took the position © that 
“the United Nations was not to act as a neutral organization but rather 
that the Security Council had placed its resources at the disposal of the 
Central Government and in particular had requested the-Seeretary Gen- 
eral ‘‘to provide the Government with such military &ssistance as’may.be 
necessary.’’ The Prime Minister also o served that paragraph 4 of the 
Council’s resolution of August 9 regarding non-intervention should be 
interpreted with reference to the earlier resolutious of the Couneil which, 


63 U.N. Doe. 8/4389, p. 3. 66 U.N. Doc. 5/4426. 
67 U.N. Doc. 5/4417, Add. 6, pp. 1-2. 63 Ibid., pp. 3-4. 
69 U.N. Doc. 8/4417, Add. 7, p. 4. \ 
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- the Prime Minister, decided that the United Nations was 
d the territorial integrity of the Republic. 

y General then brought the matter to the Security Council 
ain a elarification of the position of the Council. In his 
e Council the Secretary General referred to the loge ‘al history 


da A e ia = 


mid to the ‘‘reaffirmation’’ of this principle in the Council's resolu- 
aon of August 9. Ife noted that, in His owr statemients and in those of the 

majority of the Council, it had been made clear that, given the withdrawal 
of the Belgian troops from Katanga, the conflict between the Central 
Government and the provincial authorities was an internal matter. 70 li 
was never intended that the United Nations troops would be introd Ma to 


impose the rule of the Central Government on the rebellions provincial 


leaders.) In his view, the United Nations Force was not to force its way ` 


into Kutanga but was intended to arrive there on the basis of avceptance 
by the Katanga authorities of the Security Council decisions.” 

li the debate which took place in the Council no member of the Council 
supported the specific legal interpretation made by the Prime Minister of 
the,Republic. Iowever, the representatives of the U.S.S.R. and Poland 
did challenge the position of the Secretary General on a somewhat different 
basis, / Theyaccepted the principle of non-interference in internal disputes, 
but they contended that the conflict between the Central Government and 
the Katanga authorities was not an internal one but rather was the result 
of, and continued to be supported by, Belgian imtervention.’"¥ Conse- 
quently the Secretary General was said to be incorrect in applying the 
principle of non-interference to the ,Katanga dispute. However, the 
Secretary General maintained his positign on the internal character of the 
disput +, given the assumption of withdrawal of Belgian troops. He made 
it clea» that he had referred the matter to the Council for its guidaiice and 
for eurrection TY the Council considered correction called for. If the 


Connell took no action, the Secretary General indicated he would have uo ' 


choiee but to follow his own judgment as to the facts.” Nine of the eleven 
members of the Council expressly voiced their approval of the position 
isken ov the Secretary Gencral.7* The two who dissented did not suhi it 
tay Pnonet proposal regardine “the interpretation, and the only dra 
y schvion which they presented (but did not press to a vote) did not teus 
roen the Seeretary General’s finding regarding the internal quality of the 
con lict over Katanga. It is reasonable to conclude from these proce d- 
ings that the Secretary General was justified in applying paragraph + of the 








70 U.N, Doe. S/P.V. 887, p. 21. 71 Ibid. 
"2 U.N. Does. S/PLV. 888, p. 51 (U.S.S.R.); S/P.V. 889, pp. 47-50 (Poland). 
3 U.N., Doe. S/P.V. 888, p. 53. 

t Aveoutina, U.N. Doe. S/P.V. 888, p. 73; Ceylon, U.N. Doc. S/P.V. 889, pp. 25-05; 
ica, dah, p. 60; France, ibid., p 75; Heuador: ibid, p. 27; Ttaly, (bid, pn 3 3: 
misi, ILN, Doe. S/P.V. 888, p. 67; United Kingdom, U.N. ‘Doe. S/P.V. 88 iat 
Ur ited Stotes, U.N. Doe. S/P.V. 889, p. 56. 

U.N. Dov, 8/4453. ` | 
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resolution of August 9 to the Katanga conflict in aeco 
policies he had laid down regarding the implementation of t 
“While the Security Council thus dealt with the question 
tion in regard to Katanga, a further problem was subseq 
reports of tribal warfare and slaughter of civilians, includi 
children, in other parts of the Congo.) These events were 
connected with political opposition to the Central Governmerty, 
involved considerations substantially different from those previousty eu 
sidered. One aspect was that much of the fighting arose from tribal 
hostilities and appeared to be motivated by age-old animosities and involved’ 
efforts at large-scale expulsion or extermination of rival tribes.”*« Secondly, 
trooys® of the Congolese Army who were no longer under the control of 
their officers pillaged and burnt villages and in some case3 massacred large 


- numbers of defenseless civilians.7* { The Seeretary General reported to the 


Council that he could not view thesé“actions merely as examples of internal 
political eonflict.*° They involved, in his opinion, a flagrant violation of 
elementary human rights and even had the characteristics of the crime 
of genocide, since the most shocking incidents seemed to he directed at the 
elimination of a specific ethnie group, the Baluba people. The Secretary 
General asked ` roma 


i Should it be PE that the duty of the United Natio to observe 
strict neutrality in the domestic conflicts and to assist the Central 
Government means that the United Nations cannot take action in such 
cases? A 


4 


‘The Seeretary General reported that the protection of civ.lian life in these 


eases might render necessary the temporary disarming of Congolese military 
units, because of concern over those groups which had broken loose from 
their command and had turned to ‘‘irresponsible marauding.’ =! Several 
members of the Couneil indicated th ir support of such measures as might 
be deemed essential for maintaining law and order in accordance with the 
mandate of the Security Council. a. 


(SA third problem faced by the U ited Nations as a result of the internal 


conflict in the Congo arose during the week of September 8, when the Chict 
of State dismissed the Prime Minister and certain other cabinet ministers, 
This action was challenged by the Prime Minister, who in turn elitmed to 


76 At meetings beld on Sept. 14 and 15, representatives of tho U.S.S.R. and Poland 
reiterated their view that the U.N. Force violated Security Council mandote by refusing 
o-sistance to the Central Government in its action against the Katanga outhorifies. 
U.N, Does. S/P.¥V. 901, p. 6, and S/P.V. 902. Other members of the Council maintained 
their view that the U.N. Force had properly construed the mandate in refu ing assista 
in the conflict. See, for exumple, Tunisia, S/P.V. 901, pp. 53-95. 

77 The New York Herald Tribune, Sept. 1, 1960, pp. 1, 4. 

78 The New York Times, Sept. 3, 1960, pp. 1, 3; ibid., Sept. 4, 1960, See. 4, p. E1 

79 U.N. Doe. 8/P.V. 896, p. 58. 80 Ibid. 

41 U.N, Does. 5/1482, p. 5; S/P.V. 901, p. 40. 

8° U.N. Docs. S/P.V. $02, p. 22 (U. S.); S/P.V. 903, p, 4 (Ecuador), p. Is (U. 

For opposing view, see ibid., pp. 33-35 (U.S.S.R.). 

‘3 U.N. Does. $/4500 ape yn. Add. 1. 
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dismiss the Chief of State) and by the Parliament, which voted to arnul 
the deeree of the Chief of State dismissing the Prime Minister.*t The. 
Secretary General instructed his representatives in the Congo ‘‘to avoid | 
any action by which, directly or indirectly, openly or by implication, they 
would pass, J judgement on the stand taken by either one of the parties m 
the Congo N- The United Nations representatives in the Congo, con- 
eerned ove Ane the tense atmogphere and the danger of widespread violence, 
closed the radio station and the airports (except for United Nations opera- 
tions} for several days. This was described as an emergency measurc to 
waintain order, taken in the discretion of the representatives in the field 
and subsequently approved by the Secretary General.** }-While it had be- 
corne dijfieult, without pre-judging the constitutional issue, to consult with 
the ‘‘Central Covernment,’’ the United Nations representatives in the field 
informed the Forcign Minister of their actions. (The airports in Katanga 
were also closed by the United Nations Force to ida worsening of the 
con‘liet through action by the dissident groups in Katanga. {Sharp 
eriticisu's of these decisions of the United Nations Command were made by 
the representatives of the U.S.S.R. and Poland at the Security Couneil,*’ 
nut othcr representatives supported the moves as justified by the mandate 
‘0 mitai law and order., pAs the representative of Tunisia stated, for 
ihe Untied ae to have contacted one or other of the two parties would 
nave been “to iniiuence in one direction or the other the constitutional 
Go. lict a had arisen. Not to act preventatively because all consultation 
became impossible would be to allow a grave risk to develop, the con- 
seyneness of which might be disastrous.” 8 Information made available 
to the Security Council showed that measures were taken by the Un'ted 
Nations Command to protect the leaders of both sides in the constitutional 
controversy. In the diseussions subsequently held in the Kmergenc: 
Special Session of the General Assembly, the great majority of representa- 
tives perticipating in the debate asserted that the Secretary General awi 
the Un'ted Nations Foree had acted in conformity with the Couneil man- 
eies ir taking measures for the maintenance of law and order during th» 
nericA of governmental and internal crisis.” E 

By 1s resolution of September 20, 1960, the Gener al Assembly re- 
quested the Sceretary General to continue to take action under the Counal $ 
resolutions to assist in maintaining law and order] the views of the spor- 
sers of the resolution indicated that this reaffirmation was intended to 


a 
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t U.N. Doc. S/4198, 85 U.N. Doe. S/P.V. 896, pp. 54-05. 

so Ibic. 

u U.N. Does. S/P.V. 901, pp. 12-16 (U.S.S.R.); S/P.V. 904, pp. 21-31 (Poland). 

STUN. Does. S/P.V. 901, p. 56, (Tunisia); S/P.V. 902, pp. 12, 13 (France); ibis. 
ited Kingdom). 89 U.N. Doe. 8/P.V. 901, p. 56. 

O Tor example, Mr. Lumumba received protection from U.N. troops against Congole e 
troo- v hich gravely threatened his life. New York Times, Sept. 16, 1960, p. 1. U.N. 
Fores clso maintained guards at the residenee of the Chief of State, Mr. Kasavubu, 
Sco TUN. Press Release SG/960, dated Sept. 16, 1960, and U.N. Does. S/P.Y. 991, pu 
95-3., end 8/4531, ppe 11-12 (First Report of Ambassador Day:l to the T 
noeral etel Sept. 21, 1960). a1 UN. Does. A/P.V. 858-363. 
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make it entirely clear that meagures to protect civilian life should be taken 
by the Force when necessary.*“} Considered in the light of these views 
and the report of the Secretary General, the Assembly resolution may be 
deemed to have modified the policy originally suggested by the Secretary 
General that the Force should use arms only in self-defense; under this 
provision the Force would be authorized to use force to protegt the lives of 
civilians threatened with violence.” Cit also appeared from the‘accom/pany- 
ing statements of representatives that, under the resolution of the General 
Assembly, the Seeretary General would be expected to undertake the task 
of assisting the government in disarming Congolese troops,jalthough on 
this point there appeared to be some differences of interpretation. Some 
delegates suggested that, under the mandate, the United Nations Force 
should ‘‘disarm all the private arms and all military forces in the Katanga 
including the Army of Katanga.’’°* Others seemed to believe that dis- 
arming should be exercised only in regard to ‘‘irregular forces” and ‘‘any 
type of military or para-military forces that threaten the Central Govern- 
ment.” °% ( On the other hand, it was asserted that the assistance of the^“ 
United Nations under this resolution was not intended to extend to the 
use of forge in aid of any faction in dispute with another faction in domestic 
matters.” )This latter construction would seem to be a reasonable “one, 
since it seemed clear that there was no decision to repeal the prohibition 
laid down in the Security Council resolutions against imttrvention in 
domestic conflicts. This interpretation would also be in keeping with the 
\orrectness of the Secretary General’s actions under the Council resolutions. A 


= 


III. Tue Decisions or THE EMERGENCY SPECIAL Susston oF THE GENERAL | 
ASSEMBLY 


2 As we have already mentioned, the Congo question was dealt with by 
the General Assembly at an emergency special session convened in accord- 
ance with the ‘‘Uniting for Peace’’ resolution. Reference has also been 
made to two of the decisions reached at that session: the establishment of 
a United Nations Fund for, the Congo and the affirmation of the authority 
of the Force to assist in the maintenance of law and-order. In addition 

_ to these points, the emergency session involved three other issues of legal 


——— 
in a ae or 


interest, namely: (1) the application of the ‘‘Uniting for Péace”’ resolu- 
tion; (2) the decision to assist in the conciliation of domestic political dif- 
ferences in the Congo; (3) the question of unilateral military decisions. 
These questions will be dealt with briefly in this section. 


Application of the ‘Uniting for Peace” Resolution 


bee ed 
On September 17, 1960, the Security Council adopted a resolution, over 
the objections of the U.S.S.R. and Poland, which called an Emergency 


92 See Libya, U.N. Doe. A/P.V. 859, pp. 12-15; Jordan, U.N. Doe. A/P.V. 860 p. 6 
Ghana, ibid., p. 62. l 93 Ibid. | 
94 Ghana, U.N. Doc. A/P.V. 860, pp. 58-60. 
95 Libya, U.N. Doc. A/P.V. 859, pp. 13-15. 
Miiswistralia, U.N. Doe. A/P. 862. 12-15. 
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Special Session of the General Assembly to deal with the question of the 
Congo.” The circumstances which led up to this decision may be stated 
briefly. At a series of meetings which began on September 9, the Security 
Council considered the proposals made by the Secretary General in his 
Fourth Report to the Council; °* these included a request for a United 
Nations Fund to provide financial assistance for the Congolese Govern- 
ment; a proposal to clarify the mandate of the United Nations Force so as 
to strengthen its ability to maintain law and order; a suggestion that means 
be taken to bring about a settlement of internal conflicts in the Congo in 
the interests of its unity and integrity; and, lastly, a proposal that all 
assistance, military as well as civilian, to the Government of the Congo be 
channeled through the United Nations. These recommendations of „the 
Secretary General were discussed by the Council in the light of the govern- 
mental crisis in the Congo and the conflicting views as to the propriety of 
the United Nations action. Resolutions were introduced by the United 
States,” the Soviet Union,?®° and jointly by Ceylon and Tunisia.®! The 
draft of the United States was not put to a vote, that of the U.S.S.R. was 
rejected after receiving only two votes, and the third resolution proposed 
by Ceylon and Tunisia (which in substance incorporated the recommenda- 
tions of the Secretary General) received eight votes, with two against, but 
was not adopted because of the negative vote of the U.S.S.R.1°% Almost 
immediately “followi ing this vote, the United States proposed a resolution, 
which was subsequently adopted by a a vote of 8 to 2, calling the Emergency 
“Special | Session of the General Assembly.” 

Prior to the vote, the legality of this resolution was challenged by the 
representatives of Poland and the U.S.S.R.} The Soviet representative 
objected on the ground that the Uniting for Peace resolution had been 
adopted im violation of.the Charter which, in his view, required unanimity 
of the permanent members of the Council in the matter of convening 
emergency sessions ;}he stated that his government would therefore con- 
sider as illegal the aon of any such decision unless it was approved by 
the affirmative votes of all the permanent members of the Couneil.* It 
will be noted that this challenge to the legality of the Security Couneil 
action did not rely upon the arguments put forward in 1950 by the Soviet 
Union against the constitutionality of the Uniting for Peace resolution on 
the grounds that the competence of the General Assembly was limited in 
this respect by Article 11, paragraph 2, and Article 12 of the Charter. 
It may be surmised that the reason for this was that the U.S.S.R. haa 
voted on two previous occasions to call an emergency special session of th» 
Assembly on the ground that the Security Council had been prevented, by 
lack of unanimity of its permanent members, from exercising its primary 
responsibility for the maintenance of international peace and security. 


97 U.N. Doc. $/4526, Resolution adopted by the Security Council Sept. 17, 1969. 


°8 U.N. Doe. 8/4482. 99 U.N. Doc. 8/4516. 
100 TLN. Doe. 8/4519. 101 U.N. Doe. 8/4523. 
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105 1 Repertory of Practice of pee Nations Organs i 319 (1955). 


22 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 55 


The first such case occurred on October 31, 1956, with respect to the item 
on the armed intervention in Egypt of Israel, France and the United King- 
dom ; 1° the second occurred on August 7, 1958, with respect to a proposed 
resolution pertaining to threats to the peace in Lebanon and Jordan.” 
By placing its objection to the Congo resolution on the grounds of the 
unanimity requirement, the U.S.S.R. indicated that it would not regard a 
request by the Security Council for an emergency session of the Assembly as 
invalid, provided the decision had the support of the permanent members. 
This argument had not been advanced in 1956 when the Council adopted 
its resolution on the Suez intervention, even though two permanent mem- 
bers, France and the United Kingdom, cast negative votes.? 

With respect to the validity of convening a special session upon a vote 
of any seven members of the Security Council, it has been maintained that 
the General Assembly has full discretion to decide for itself, pursuant to 
Article 20 of the Charter, the conditions necessary for convening a special 
session ; consequently, the Assembly was entitled to provide that a special 
session could be held at the request of any seven Members of the United 
Nations represented on the Security Council, whether or not that request 
was a ‘‘decision’’ of the Council! It is perhaps relevant to this point 
that, while the representative of the U.S.S.R. raised an objettion to the 
proposed action in the Council, he did not challenge the legality of the 
Emergency Special Session in the General Assembly. This could be con- 
sidered an acknowledgment of the right of the Assembly to decide jn its 
own rules the grounds for calling a special session. 

An objection to the convening of the Emergeney Special Session was 
made by Poland in the Security Council on the ground that the Council 
had not been prevented from exercising its primary responsibility for the 
maintenance of international peace and security, since the Council had in 
fact adopted three resolutions to safeguard international peace in rela- 
tion to the Congo. “° This argument did not challenge the validity of the 
Uniting for Peace resolution, but rather stated that the conditions pre- 
scribed by that resolution for its application had not been satisfied. Al- 
though other members of the Council did not respond specifically to this 
legal contention, it was clearly their position that the fact that the Council 
had adopted other resolutions on the same subject could not preclude the 
members from considering that the veto of a newly proposed resolution 
prevented the Council from exercising its responsibility for the maintenance 
of international peace. In other words, the fact that at least seven mem- 


106 Security Council, 11th Year, Official Records, 751st Meeting. 

107 Security Council, 13th Year, Official Records, 838th Meeting. 

108 The arguments advanced by France and the United Kingdom are summarized in 
the Repertoire of the Practice of the Security Council, Supp. 56-568, p. 74. It may be 
noted that the U.S.S.R. objected to the Security Council decision to convene an emergency 
session in regard to the situation in Hungary on the ground that the decision constituted 
an act of intervention in the domestic affairs of Hungary. Ibid., p. 76, 

109 1 Repertory of Practice of United Nations Organs 619. 

110 U.N. Doe. S/P.V. 906, p. 141. 
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bers of the Council had made such a determination was sufficient, from 
the legal standpoint, to meet the condition for convening the emergency 
special session of the General Assembly. 


United Nations Assistance to Conciltate Domestic Differences in the Congo 


It is virtually an axiom of the United Nations that internal political or 
factional disputes are outside the purview of the Organization. This is 
not merely a consequence of the ‘‘domestie jurisdiction’’ clause, since that 
clause, after all, only goes as far as to prohibit ‘‘intervention’” and not 
mere discussion, and since, on occasion, other admittedly ‘‘essentially’’ do- 
mestie matters have been discussed in the organs ofthe United Nations." 
There is, however, an added measure of self-restraint imposed by the organs 
in respect of internal conflicts and struggles of political parties or groups 
to attain ascendancy in their countries; such conflicts and struggles are 
not considered proper topics of discussion and a fortiori not appropriate 
subjects for United Nations conciliation efforts. 

Yet it is not surprising, in the light of the realities in the Congo, that 
the General Assembly should have decided to promote a settlement of 
admittedly mternal conflicts among the Congolese people. In his Fourth 
Report to the Security Council, the Secretary General underlined the close 
relation betWeen the settlement of internal political conflicts and the effec- 
tive utilization of United Nations assistance? It was evident at that 
time, and subsequently even more obvious, that the factional disputes were 
obstructing the establishment of even minimal governmental administra- 
tion, and that the United Nations effort could not succeed until a reasonably 
unified and functioning government was achieved.4* The sponsors of the 
resolution adopted by the Assembly vigorously supported this analysis. 
They had no compunction, therefore, about asserting the interest of the 
United Nations in the attainment of an internal political settlement and in 
suggesting that United Nations machinery be used for assistance toward 
this end." 

The ‘‘domestic jurisdiction’’ clause obviously presented no problem, 
since no ‘‘intervention,’’ in the accepted sense, was proposed ; the Congolese 
were “‘appealed’’ to, but they were not placed under any obligation to 
reach a settlement or to avail themselves of the assistance offered. Virtu- 
ally every speaker in the Assembly session saw fit to stress the voluntary 
character of the offer and the fact that the Congolese remained entirely 
free to accept or reject it. At the same time there was an undercurrent 
of moral pressure related to the view expressed by the Secretary General 


111 See Rajan, United Nations and Domestic Jurisdiction 409-415 (1958). 

112 U.N. Doe. 8/4482, p. 5. 

113 Firet Progress Report of the Secretary General from his Special Representative, 
Ambassador Dayal, dated Sept. 21, 1960, U.N. Doc. 8/4531, pp. 6-13. 

114 Lebanon, U.N. Doe. A/P.V. 863, p. 31; Ceylon, ibid., pp. 78-80. 

119 Libya, U.N. Doe. A/P.V. 859, pp. 13-15; Ghana, U.N. Doe. A/P.V. 860, pp. 58-60; 
» T.A.R., ibid., p. 82; Ethiopia, U.N. Doc. A/P.V. 863, p. 42. , 
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that the assistance of the international community implied not only rights 
but obligations on the part of the recipients to make efforts to use such 
assistance effectively. However, such moral pressure was not regarded 
by the members of the Assembly as leading to the kind of interference in 
domestic matters that might be considered contrary to the spirit of Article 
2 (7) or as politically undesirable. The only reservation on this point was 
expressed by the representative of France, who queried whether the concilia- 
tion effort to be made by the Asian and African representatives might not 
be regarded by some Congolese as ‘‘interference from abroad’’ which 
‘‘might cast doubt on the national and spontaneous character’’ of the gov- 
ernment whose authority would be established." This doubt was not 
expressed by any other representative. 

‘The text of the paragraph in question adopted by the General Assembly 
was as follows: 


3. Appeals to all Congolese within the Republic of the Congo to 
seek a speedy solution by peaceful means of all their internal conflicts 
for the unity and integrity of the Congo, with the assistance, as ap- 
propriate, of Asian and African representatives appomted by the 
Advisory Committee on the Congo, in consultation with the Secretary- 
General, for the purpose of conciliation. * - 


M 


It should perhaps be mentioned that objections to this paragraph were 
raised because of its reference to the Advisory Committee on the Congo. 
The representative of the U.S.S.R. observed that this committee ha not 
been established by either the Council or the Assembly, but rather by the 
Secretary General acting on his own initiative. While the representative 
of the U.S.S.R. acknowledged the right of the Seeretary General to estab- 
lish a committee of this kind to assist him in carrying out his functions 
under the Council resolutions, the representative questioned whether the 
General Assembly should ‘‘sanction’’ the committee, particularly in view 
of the fact that the Assembly had not determined its composition.: On 
the other hand, several representatives in both the Assembly and earlier in 
the Council had referred to the advantage of the Advisory Committee 
which had been modeled on that established for UNEF matters; 1° they 
considered it entirely in order that the present Advisory Committee be 
utilized in the resolution of the General Assembly. 

The representative of France, who had expressed his disagreement with 
the paragraph in question for the reason given above, also observed that, in 
proposing the selection of Asian and African representatives for concilia- 
tion in the Congo, the Assembly was departing from the ‘‘rule of uni- 
versality’’ normally followed in the United Nations.22° In contrast, how- ` 
ever, most representatives supporting the resolution laid stress on the 


116 U.N. Does. 8/4482; S/P.V. 890, p. 52. 
117 U.N. Doc. A/P.V. 861, pp. 53-55. 118 U.N. Doe. A/P.V. 863, p. 52. 

119 In the case of UNEF, the Advisory Committee was established by the General As- 
sembly itself in its Resolution 1001 (ES-1). 
120 U.N. Doc. A/P.V. 861, pp. 83-85. 
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advantage of a conciliation effort carried out ‘‘in a spirit of solidarity” by 
the ‘‘sister nations’’ of Asia and Africa.” 


The Question of Unilateral Military Assistance 


Whether a state may extend unilateral military assistance to the Central 
Government of the Republic of the Congo was the most controversial (and 
perhaps the most far-reaching) question dealt with by the Assembly resolu- 
tion of September 20.) The final paragraph of that resolution—adopted by 
a vote of 70 in favor, none against, and 10 abstentions—set forth the posi- 
tion of the General Assembly in the following formulation: 


6. Without prejudice to the sovereign rights of the Republic of the 
Congo, calls upon all states to refrain from the direct and indirect pro- 
vision of arms or other materials of war and military personnel and 
other assistance for military purposes in the Congo during the tem- 
porary period of military assistance through the United Nations, except 
upon the request of the United Nations through the Secretary-General 
for carrying out the purposes of this resolution and of the resolutions 
of July 14 and 22 and of August 9, 1960, of the Security Council. 


The intent 6f the sponsors that this provision should exclude all military 
aid except through, and at the request of, the United Nations was made 
abundantly clear. The representative of Ghana, who introduced this 
sixtequ-Power resolution, declared that, under its terms 


. there should be no provision of arms, whether directly or indirectly, 
or of other materials of war and military personnel, or other assistance 
for military purposes, during the temporary period of military as- 
sistance through the United Nations. Of course, I think we all agree 
that the help which we are giving to the Congo is only temporary and 
is not a continuing commitment... I think the phrase ‘‘except upon 
the request of the United Nations through the Secretary-General’’ must 
be underlined. We feel very strongly that no help whatsoever should 
be sent to the Congo without the express request of the United Nations, 
and that this help should go only through the United Nations 
medium,?*? 


It is likely that this decision of the General Assembly, though containing 
no explicit | reference to international | law, will be regarded as having a 
bearing on the delicate issue of the legality “of armed assistance advanged by 
a foreign state to a de jure government engaged in suppressing an internal 
rebellion.| International law does not, of course, prohibit a state from send- 
ing its troops and military material to assist a recognized government when 
that government has invited,jJor has freely consented to, such assistance as 
a means of legitimate defense.” (fhe doubt as to legality is raised, how- 
ever, when circumstances are such that the assistance rendered upon—in- 
vitation may be reasonably regarded as constituting interference in the 


121 TAR, U.N, Doc. A/P.V. 860, p. 86; Lebanon, U.N. Doc. A/P.V. 863, p. 31. 
122 U.N. Doc. A/P.V. 860, p. 66. 
\ 2231 Oppenheim (Lauterpacht), International Law 758 (7th ed., 1948). 


` } 
* + 
t 
a . 


4 


a S7 


26 THE AMERICAN JOURNAL OF INTERNATIONAL LAW (Vol. 55 


internal political processes of the state whose government has requested 
assistance.1** One may, in this connection, refer to Article 2 (4) of the 
Charter which bars the use of armed force against the political independ- 
ence of a state. The concept of political independence, as used in this 
context, can reasonably mean that the people of a state have the right to 
settle their own political differences, even by violence or unconstitutional 
action, without the assistance or intervention of foreign Powers 

Official support for this conclusion can be found in statements made by 
representatives of the major Powers. One may cite, for example, the as- 
sertion of the head of the Government of the U.S.S.R. in 1958 that ‘‘the 
principle of non-interference of other States in the internal strife going on 
in this or another country is a generally recognized standard of interna- 
tional law.’ It is significant that neither the United States, which sent 
troops to Lebanon, nor the United Kingdom, which sent troops to Jordan 
(in both cases at the request of the host state), expressed any dissent from 
this principle of law. The legal justification for their actions in those 
situations was that their military assistance was intended to meet foreign 
aggression which was supporting the domestic rebellion and, consequently, 
that the government under attack was justified in requesting aid in. self- 
defense and that they were’ entitled to provide such aid." Stated in 
another way, the condition was that, given the fact of foreign intervention 
against a government in power, the situation was no longer a purely in- 
ternal matter, and a third state could legitimately render assistance te that 
government at the latter’s request. 


n regard to the Congo, a sim ilar line of justification was advanced by ` 


the U.S.S.R., namely, that their personnel and material were being sent to 
the aid of the Central Government because that government was engaged 
in combating a rebellion that was inspired and supported by foreign 


124 See Q. Wright, ‘‘ International Law and Civil Strife,’’ 1959 A.S.LL, Proceedings 
145, 148 ff. 

125 Message of N. §. Khrushchev, Chairman of the Council of Ministers of the 
U.S.S.R. to President Eisenhower, dated July 20, 1958, contained in press release of 
Embassy of U.S.S.R. at Washington, D.C., dated July 20, 1958. Sentenee quoted is 
found in the following context: ‘‘ You explained the armed intervention in Lebanon by 
President Chamoun’s request for help in combating aggression. But an internal 
struggle is under way in Lebanon, and the events in that country prior to the landing 
of the American troops could in no way be classed as direct or indirect aggression by 
other states, a fact confirmed by the United Nations observers and the United Nations 
Secretary-General. An internal struggle was going on there and you yourself have con- 
firmed this. ... The principle of noninterference of other states in the internal strife 
going on in this or another country is a generally-recognized standard of international 
law. It is not for me to tell you that the American people and their government 
categorically objected in the past to foreign interference in the American Civil War, 
in the struggle between the North and the South.’’ Ibid. 

126 See statements of President Eisenhower in regard to Lebanon at the Third 
Emergency Special Session of the General Assembly, U.N. Doc. A/P.V. 733, pp. 7-8. , 
For the U. K. position iy regard to Jordan, see U.N. Doc. A/P.V. 734, pp. 19-21. See 
also Q. Wright, ‘‘Uniteq States Intervention in the Lebanon,’’ 53 AJ.I.L. 112, 125 / 
(1959). : 
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(Belgian) military forces} Other governments did not challenge the 
validity of the general legal principle asserted by the U.S.S.R., but they 
questioned its applicability to the particular facts of the Congo situation, 
Even governments which accepted the Soviet contention that the internal 
strife in the Congo was caused by the presence and activity of foreign 
Belgian troops—a view generally prevalent among African states—-con- 
cluded that all outside assistance to the Central Government should be 
channeled through the United Nations. They maintained that, unless 
this was done, outside military assistance would result in great-Power 
rivalry and would lead to the danger of global conflict.17® The representa- 
tive of Tunisia advanced this point of view in a statement to the Assembly 
which sought to reconcile the proposed prohibition on unilateral military 
aid with the strongly-held view of the new states that their independence 
and ‘“‘sovereign rights” should not be restricted: 


It is quite true that any Independent State can, in the exercise of its 
sovereign rights, appeal for this or that type of assistance, whether 
military or otherwise, to repel aggression from abroad. However, in 
view of the existing circumstances, no State, whether or not it is a 
Member of the United Nations, should give such assistance for military 
purposes at the same time as the United Nations is giving military as- 
sistance in pursuance of the Security Council decisions with regard to 
the Congo. This is a grave danger which should be averted. Any 
assistance of this type coming from one side may well result in similar 
assistance coming from the other side. 

My delegation profoundly regrets that assistance for military pur- 
poses from a permanent member of the Security Council was used in 
the Congo recently. This is indeed a very serious matter, for it may 
drag the Congo, and all Africa, into the ‘‘cold war,’’ which is going 
on at the present time, and it may also drag it into a more serious in- 
ternational conflict, and this point should be underscored. The Gen- 
eral Assembly should, therefore, formally prohibit such assistance in 
the interests of international peace and security. Such a prohibition 
must naturally extend to all States, whether or not they are Members 
of the United Nations. This prohibition involves also an obligation on 
the young Republic of the Congo not to appeal for any other military 
assistance as long as it is receiving military assistance from the United 
Nations. Such a decision would in no way be in conflict with the well 


127 U.N. Doe. 8/4506, letter dated Sept. 12, 1960, from the representative of the 
U.S.S.R. to the President of the Security Council. See also U.S.S.R., U.N. Doc. A/P.V. 
858, pp. 78-80. 

128 See, for example, Ghana, U.N. Doc. A/P.V. 860, pp. 58-60; Libya, U.N. Doc. 
A/P.¥V. 859, pp. 138-15; Nepal, U.N. Doc. A/P.V. 860, p. 33; Ceylon, U.N. Doc. 8/P.V. 
906, pp. 56-60; New Zealand, U.N. Doe. A/P.V. 862, pp. 29-31; Brazil, U.N. Doe. 
A/P.Y. 863, pp. 118-120. 

29 Ibid. This position was also asserted by the U.S., which warned against the 
danger of great-Power conflict in Africa, and maintained that the sending of military 
assistance by the U.S.S.R. violated ‘‘the premise’’ of the Seeurity Council resolutions 
that no forces of major Powers would be used in the Congo. The U. S. representative 
also charged that Soviet ‘‘technicians’’ and material were in the Congo ‘fto promote 
strife and bloodshed between Congolese tribes and faetions.’’, U.N. Doe. A/P.V. 858, 
pp. 58-60. The U.S.S.R. on its part protested against Amerifan military persounel in 


j7 Congo. U.N. Doe. S/P.V. 877, p. 82. R ) 
+ 


} Io a ‘ 


28 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


established principle of the complete sovereignty of the Congolese 
Government; we would be acting in the interests of world peace and 
in the light of the existing situation, while still respecting the sovereign 
rights of all States.18° 


Concluding Observations 


A erisis in the life of an institution, as with an individual, may have the 
effect of a flash of lightning. It not only casts a sharp light on the scene; 
it illuminates as well a wide expanse of the surrounding area and, in its 
glare, many once-hidden features of the landscape may be clearly seen for 
the first time. e Thus, the 10-week period of the Congo crisis dealt with in 
this paper revealed aspects of the United Nations heretofore obseure; it 
brought to light both pitfalls and potentialities which had not previously 
been conspicuous. From the standpoint of international law, it demon- 
strated, as this article attempts to show, the way in which considerations of 
law and principle can play a rôle in international action in spite of (or 
perhaps because of) political conflict and tension. This is not a rôle that 
can be described in precise causal terms, and, because it is subtle, it tends 
to be overlooked, An the Congo situation, its significance is believed to 
have been considerable in at least two respects. First, the principles of the 
Charter and customary law provided the framework of authority that en- 
abled action to be taken quickly in unprecedented circumstances. Sece- 
ondly, legal standards and procedures had a vital part in achieving the 
impartiality and objectivity that were the requisites of international action. 
in that situation. Finally, it may be observed thatthese elements of law 
were not merely technicalities, but in large measure they represent the long- 
range aspirations and ideals which the great majority of states share, and 
on the basis of which they look to the United Nations as the main protector 
of their common interests.1+ 5 


180 U.N. Doc. A/P.V. 860, p. 46. 
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The United Nations Security Council in a resolution passed on August 9, 
1960, reaffirmed that ‘‘the United Nations force in the Congo will not be a 
party to or in any way intervene in or be used to influence the outcome of 
any internal conflict... .’’1 A Commonwealth state, Ceylon, was a co- 
sponsor of this precedent-making resolution. A few weeks earlier the 
Government of Malaya had announced a boycott on South African goods 
in protest against South Africa’s racial policy, another dispute involving 
a domestic jurisdiction plea.2, Commonwealth members have been parties to 
approximately half of the disputes in League of Nations or United Nations 
history that are fairly classifiable as involving pleas of domestic jurisdic- 
tion.” These recent actions of Ceylon and Malaya suggest that the newer 
members of the Commonwealth will be no less active in shaping the domestic 
jurisdiction concept than the older members have been. 

At the mid-1950’s there was a prospect that the plea of domestic juris- 
diction would fall into disuse. It has been often invoked but. seldom ap- 
plied by the political organs of the United Nations. It lends itself to a 
process of being joined or replaced with ‘‘practical’’ arguments against 
international public discussion. British effort to this end was successful, 
for example, in the Cyprus question. As the East-West rivalry develops in 
situations before the United Nations, and as continuing bitter struggles 
against colonialism and racial discrimination disturb the world, the do- 
mestic jurisdiction plea returns. On the other hand, as statesmen strive 
to establish a more effective system of international law and order, the 
question of domestic jurisdiction arises in connection with the practical 
problem of deciding how much authority can safely be given to an inter- 
national organ. If, as one observer has suggested, the future of the United 


* The authors acknowledge with appreciation a grant from the Duke University Com- 
monwealth-Studies Center which has made possible the research for this study. 

1U.N. Doe. 8/4426. No previous resolution has implied that a matter was domestic. 

2 The Times (London), July 7, 1960, p. 10. 

3 The two cases involving South African racial policies have been perennial, and the 
diseussions have been long, thereby multiplying Commonwealth participation. In other 
eases, Commonwealth members have been leaders. The Australian delegate was active 
in the question of Relations of Members of the United ee ie with Franco Spain, 
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Nations lies in the field of international economie development,* the prob- 
lem of delimiting jurisdictions will become increasingly complex. 

Two separate problems arise in connection with domestic jurisdiction: 
(1) the concept and scope of state discretion as it is described in terms of 
domestice jurisdiction; and (2) the application of that concept in specific 
cases. The Security Couneil resolution on the Congo relates to the first 
problem and illustrates the manner in which the political organs of the 
United Nations fill in the content of domestic jurisdiction. In practice, 
United Nations organs have applied a relatively flexible standard in defin- 
ing the content of that sphere. Their development of the concept of ‘‘in- 
ternational concern’’ has allowed the assumption of international jurisdic- 
tion by ruling any potential threat to the peace outside domestic jurisdic- 
tion. Consequently the political organs have apparently not been much 
concerned with the problem of application of the concept of domestic juris- 
diction in specific cases. 

In the past few years the problem of domestic jurisdiction has arisen 
more frequently before the International Court of Justice than formerly. 
Since the Court has not discarded the ‘‘legal’’ definition of domestic juris- 
diction (those matters not regulated by international law or treaty obliga- 
tion), it continues to be faced with the problem of application of the legal 
concept in specific cases. The procedures it develops determine to a large 
extent the amount of protection domestic jurisdiction reservations ac- 
complish. In this area of activity, the Commonwealth members have been, 
and continue to be, leaders in shaping procedures. The present study is 
limited to an examination of the Commonwealth states’ rôle in dealing with 
these problems of application. 

Three related problems arise in the application of domestie jurisdiction 
reservations. In each the procedures established have allowed a con- 
siderable amount of international intervention with respect to alleged do- 
mestie matters. The first problem touched upon here is the extent to 
which an international obligation relied on in a case must be relevant to 
the dispute in order to remove the matter from domestic Jurisdiction. 

The second problem follows closely the question of relevance, for it in- 
volves a consideration of the amount of examination necessary in order to 
determine whether a matter is domestic. Here, however, there is the task 
of determining, not the extent to which the law regulates the matter in 
dispute, but how much examination of the case is necessary in order to 
determine the question of competence. It is the problem of deciding 
whether the decision on a domestic jurisdiction plea is to be made in a 
preliminary way at the outset (7.¢., at the beginning of the proceedings) or 
on the basis of full discussion in connection with the merits of the case. 


4 Ross N. Berkes, ‘‘Can We Count on the United Nations?’’ 38 Current History 
324-325 (1960). 

5 There is a thorough coverage of the concept of ‘‘international concern’? in 
Lawrence Preuss, ‘‘ Article 2, Paragraph 7 of the Charter of the United Nations and \ 
Matters of Domestic cece 74 Hague Academy Recueil des Cours 553-653 
(1949, I). B / 
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A third matter, in connection with which the invocation of the domestic 
jurisdiction reservation fails to protect states from having their claimed 
domestic matters inquired into by international organs, is the indication of 
interim measures of protection. These measures are of such a nature that 
they must sometimes be ordered prior to any determination of competence 
by the international organ. 

In all of these avenues for diminishing the effectiveness of domestic juris- 
diction reservations, the Commonwealth members have made significant 
contributions. Many of the developments having come in eases in which 
Commonwealth members were parties, Commonwealth members have ex- 
erted influence as parties in disputes and the developments have been in- 
fluenced by the distinctive national interests of the Commonwealth members. 


I. RELEVANCE 


In determining jurisdiction, the mere allegation by a party to a dispute 
that an international obligation is involved could conceivably be regarded 
as sufficient to remove the matter from domestic jurisdiction. Further 
degrees of relevance might be required. It might be necessary to establish 
a prima facie case or to find that the international obligation relied on 
regulated the subject matter of the dispute to the extent that a state’s 
policies were in clear conflict with its international obligations. Agree- 
ment on the relevance required is of as much practical importance as is the 
determination of a definition of ‘‘domestie jurisdiction,’’ for the standard 
of relevance adopted by the international organ may determine whether 
the dispute is ultimately dealt with on the international level or the extent 
to which it will be considered. While a ‘‘legal’’ definition of domestic 
jurisdiction might be supported by a state wishing to prevent international 
intervention in its affairs, support of an easy test of relevance might at least 
result in discussion of the question on the international level, even if the 
final outcome showed that the law relied on did not justify an international 
decision on those matters. 

Assuming that it would be sufficient for a party merely to base its claim 
on international legal obligations, the international organization could take 
jurisdiction and hear argument on the merits of the dispute. Assuming 
that it would be necessary, to establish a prima facte case, that the complain- 
ing party must show that the interpretation it relies on is one of the pos- 
sible interpretations that may be placed upon the international legal ob- 
ligation, the international organ would have to make some preliminary 
examiration into the substantive law involved, and perhaps into the merits 
of the case. Assuming that the complaining state must show that the 
international legal obligation (on which it relies) effectively regulates the 
matter in dispute, the international organ has little choice but to join the 
preliminary question of jurisdiction to the merits and decide the question 
of competence just before it gives a judgment for the settlement of the case. 

These gradations of proof show that there are two quite different do- 
, mestie jurisdiction questions involved. In one, thevye is the rather super- 
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ficial question regarding the nature of the dispute. The test does not turn 
on whether two independent states are involved, for obviously that is an 
international dispute; the determination rests on whether there is an in- 
ternational legal obligation involved (distinetion between rights and in- 
terests). In the second there is an examination of the nature of the ob- 
ligation of a state, and the plea of domestic jurisdiction becomes a plea on 
the merits of the case. Failure to make these distinctions in practice has 
often caused confusion. 

In the Tunts-Morocco Nationality Decrees case, the British initiated an 
approach to the question of relevance which resulted in a rather superficial 
examination of the law ` .volved and a determination that the international 
organ had jurisdiction... In his argument, the British representative made 
two points: (1) In the event of a dispute between two states in which a 
party relies on international treaty rights, the other party cannot make a 
unilateral finding that no such right exists; the dispute over the existence 
of the right is not within domestic jurisdiction. (2) Once the international 
organ begins to examine the situation to determine whether there is a right, 
it must find that the domestic policy complained of is inconsistent with 
the treaty obligations of the state making the policy. 

In illustrating the point, the British representative assumed prohibition 
of immigration imposed by State A in a situation in which State B alleged 
that a treaty between the two prevented State A from imposing the re- 
striction. Since State B had an international treaty right, or alleged that 
it had an international treaty right, the question as to whether such a right 
existed could no longer be a matter solely within the domestic jurisdiction 
of State A, but would be within the jurisdiction of the Council of the 
League of Nations. The question upon which the Council would pronounee, 
. however, would be solely that of whether or not the law was inconsistent 
with the treaty obligations which State A had undertaken toward State B.* 

The British representative made a distinction between the nature of the 
dispute and the extent of the obligation of a state, but after setting forth 
this distinction, he disregarded it and argued that the mere fact that the 
parties to the dispute alleged international treaty rights removed not only 
the determination of the nature of the matter in dispute from domestic 
jurisdiction, but also the matter itself from domestic jurisdiction.” The 
British asked the Court to limit itself to a ruling on the nature of the 
dispute. The emphasis in the British argument before the Court was that, 
in all its contentions, France had appealed to international law, therefore 
the matter would not be within domestic jurisdiction. As to the interna- 
tional law relied on by the British, the intention had been only to show that 
the British case was also based on international law, and not to present an 
argument on the merits of the ease. The British argument ended with the 
statement that, ‘‘whereas questions of Treaty obligation are by interna- 
tional law necessarily outside the exclusive domestic jurisdiction of any one 
State,” the Court should rule that the Council had jurisdiction.® 


8 P.C.I.J., Ser. C, No. 2, p. 27. 7 Ibid. 27, 193-211. 
8 Ibid. 193-211, 245. ` 
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Faced with an issue framed to his disadvantage by the British, the 
French representative failed to present a convincing argument that inter- 
national law was not involved or that, assuming such law, France could 
interpret it unilaterally. The language of Article 15, paragraph 8, in 
referring to ‘‘international law,” supported the British view. Indeed, 
France exhibited no reluctance in submitting the interpretation of the law 
to the Court, and, instead of attempting to limit the discussion, insisted 
on examining the situation involved more thoroughly than the British de- 
sired. The French apparently approached the problem of procedure from 
the point of view that a domestic Jurisdiction plea is by its nature a plea 
on the merits, 2.¢., on the extent of a state’s obligations. 

The British argument related to a point that was not at issue. The ques- 
tion was whether the Council was barred fri 1 making a recommendation 
in the dispute by virtue of the fact that it arcse out of a matter which by 
international law was within the domestie jurisdiction of France. The 
British had said that it was the Council, not the Court, that would have to 
pronounce on whether the law was inconsistent with the actions of France. 
Instead of conceding the British argument and moving a return to the 
Council, the French argued the merits before the judicial agency. 

The Court emphasized at the beginning of its opinion that it would give 
an opinion upon the nature and not upon the merits of the dispute,’ but it 
apparently ‘set out to find that the law relied on had some relevance to the 
point at issue. Reaffirming that the mere fact that a state brings a dispute 
before an international organ does not suffice to give it an international 
character calculated to except it from the domestic jurisdiction reserva- 
tion,?° the Court followed by saying that it was 


equally true that the mere fact that one of the parties appeals to en- 
gagements of an international character in order to contest the exclu- 
Sive jurisdiction of the other is not enough to render paragraph 8 in- 
applicable. 


The Court, of course, had barred itself from determining that the law re- 
lied on effectively regulated the point at issue. It provided for a pro- 
visional finding by saying that once the legal grounds relied on justify the 


provisional conclusion that they are of juridical importance for the 
dispute submitted to the Council, and that the question whether it is ° 
competent for one State to take certain measures is subordinated to the 
formation of an opinion with regard to the validity and construction 
of these legal grounds (titres), the provisions contained in paragraph 
8 of Article 15 cease to apply and the matter, ceasing to be one solely 
within the domestic jurisdiction of the State, enters the domain gov- 
erned by international law.” 


The degree of relevance required to justify the provisional conclusion 
that a law is of juridical importance for a dispute was not immediately 
defined by the Court. The Court did not seem to require a prima facie 
ease. In fact, the Court seemed to rely on the British argument that re- 


® Ibid, Ser. B, No. 4, p. 22. ° 10 Tbid. 25. 
11 Ibid. 26. 12 Ibid.’ a 
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liance on law by the parties removed the dispute from domestic jurisdic- 
tion. In its examination of the legal grounds relied on by the parties, the 
Court concluded in each instance that a decision on the opposing conten- 
tions necessitated an examination of international law; therefore, the ques- 
tion was no longer solely within domestic jurisdiction. Regarding one of 
the French arguments, the Court concluded that, ‘‘Since, even assuming 
the French contention to be correct, the question whether France possesses 
such competence .. . would still depend ... on the construction to be 
placed upon the most-favoured-nation clause,’’ this question was not 
domestic.*® 


The Court’s ready acceptance of the British view in this case probably 
resulted from the fact that it was dealing “jth the Counceil’s competence 
instead of its own.7* It had to decide whether the dispute was of the sort 
that was within the jurisdiction of the Council. Obviously it was, for it 
was an international dispute. In no case would Article 15, paragraph 8, 
go further than to block Council recommendation. Yet the distinction 
between passing on the nature of the dispute and deciding whether a state 
had discretion in a matter was not made clear by the Court after its open- 
ing statement. In examining the law relied on, the Court did not rule 
that such reliance necessitated international determination of the dispute. 
It ruled that the allegation of international law removed the matter from 
domestic jurisdiction. Acceptance of the British argument without em- 
phasis on the passing distinction made by the British between the nature 
of the dispute and the merits of the case resulted in a considerable reduc- 
tion of the effectiveness of a domestic jurisdiction plea. 


18 Ibid, 28-32. For a statement on the irrelevancy of the law relied on in this case, 
see Louis Le Fur in 36 Annuaire de ]’Institut de Droit International 35 (1931, I). 

14 C. H. M. Waldock has said that, if the Court was not to refuse to give an opinion, 
it was almost bound to compromise by making a superficial appreciation of the conten- 
tions of the parties. ‘‘The Plea of Domestic Jurisdiction before International Legal 
Tribunals,’’ 31 Brit. Yr. Bk. of Int. Law 108 (1954). Indeed, the possibility of nar- 
rowing the domestic jurisdiction protection before the Court through the advisory 
opinion procedure could be regarded as an important avenue for reducing the protection 
of the clause in general. In the cases on Admission of Members to the United Nations 
and the Interpretation of the Peace Treaties with Bulgaria, Hungary and Romania, the 
- Court held that questions of interpretation presented to it in such a manner were neces- 
sarily and always legal questions. The same view was expressed by Lauterpacht (in 
a separate opinion on Admissibility of Hearings of Petitioners by the Committee on 
South-West Africa) when he said of the Court’s opinion on the conditions of membership 
in the United Nations that: ‘‘The Court was on that occasion concerned with the objec- 
tion that ‘the question put [to it] must be regarded as a political one and that, for this 
reason, it falls outside the jurisdiction of the Court.’ ’’ But, he added, the Court rejected 
the argument because it could not ‘‘attribute a political character to a request which, 
framed in abstract terms, invites it to undertake an essentially judicia] task, the inter- 
pretation of a treaty provision.’’ [1956] I. C. J. Rep. 36-87. 

15 Waldock comments that some of the difficulty which surrounds the doctrine of 
domestic jurisdiction is due to its dual character, concerned with both the boundary be- 
tween international and state jurisdiction and the substantive rights and obligations of 
states under international law. Loc. cit. 98, 106. On Professor Waldock’s difference 
with Judge Lauterpacht over the possibility of determining the question of jurisdiction 
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A situation in many ways similar to the Tunis-Morocce case arose in 1950 
when the International Court of Justice gave an Advisory Opinion on the 
Interpretation of the Peace Treaties with Bulgaria, Hungary and Romama. 
Again the United Kingdom representative argued that the allegation of a 
treaty obligation removed the matter from domestic jurisdiction. He did 
not examine the content of the treaty to determine the degree of regula- 
tion. He argued that the ‘‘matter’’ before the Court could not be do- 
mestic, for the proceedings were on a point of treaty interpretation, 
whether or not there had been a breach of a treaty. Such questions were 
‘fessentially and inherently matters of international jurisdiction.’’ 15 
Once something became the subject of a clause in a treaty it would be the 
treaty clause itself, and the observance or otherwise of that clause as such, 
and not the substantive content of the clause, which would be the matter 
at issue.t” The Court again decided upon its jurisdiction to give an Ad- 
visory Opinion on a limited examination of the law involved. It brushed 
aside the suggestion that the Court was incompetent because the General 
Assembly had asked for an opinion regarding a question which Article 2, 
paragraph 7, reserved from the Assembly. The object of the request for 
an .opinion had been solely that of obtaining from the Court clarifications 
of a legal nature regarding the applicability of the procedure for the 
settlement of disputes under the Peace Treaty. 


The interpretation of the terms of a treaty for this purpose could not 

* be considered as a question essentially within the domestic jurisdiction 
of a State. It is a question of international law which, by its very 
nature, lies within the competence of the Court.*® 


Again the Court had followed the British reasoning. 

The United Kingdom relied on the Zunis-Morocco precedent in an at- 
tempt to establish the jurisdiction of the International Court of Justice in 
the Anglo-Iranian Oil Company case in 1951. The United Kingdom 
agreed that the mere fact that a party relied on international law was not 
enough to remove a matter from domestic jurisdiction, but that the grounds 
relied on must be of juridical importance.’® Apparently the grounds were 
of juridical importance when it could be established (as of course it 


could) that international law, in principle, regulated the abrogation of 


foreign concessions.”° 


without deciding the merits of the case, see loc. cit. 111-113. Waldock concludes that 
the chicf danger of the ‘‘provisional view’’ theory is that the Court may fail to be 
convinced of the existence of international elements in the plaintiff’s claim, of which 
it might have been convinced after a full hearing on the merits. Loe. cit, 113. Sidney 
B. Jacoby concluded earlier that the Court has not tended to decline jurisdiction. 
t‘ Some Aspects of the Jurisdiction of the Permanent Court of International Justice,’’ 
30 A.J.LL. 234 (1936). Recent jurisprudence of the Court in domestic jurisdiction 
cases appears to support Jacoby’s conclusions. 

18 1,C.J. Pleadings, Interpretation of the Peace Treaties with Bulgaria, Hungary and 
Romania 314, 324. 

17 Ibid. 315. 18 [1950] I.C.J. Rep. 70-71. 

19 I.C.J. Pleadings, Anglo-Iranian Oil Company Case 353-354. 

20 Ibid. 156, 159. m 
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In the Ambatielos case (Obligation to Arbitrate) in 1952, the British 
were on the opposite side of the issue, and when the question of relevance 
arose, the British representative asked for a prima facie finding that the 
claim of Greece was ‘‘based’’ on some provision of the treaty involved in 
the case. Greece should prove ‘‘beyond all reasonable doubt”? that the 
claim was based on the treaty; there must be ‘‘a prima facie connexity be- 
tween the Treaty and the Ambatielos claim.’’*4 This proof did not mean 
that Greece had to show that the claim was ‘‘well founded’’ in the treaty, 
but that it was ‘‘founded.’’ The complaining state would not have to show 
that its contentions actually were correct; that would be decided on the 
merits. If the allegations were correct, a breach of treaty would be in- 
volved. The British representative argued that if the Court followed the 
Greek construction that ‘‘based’’ meant ‘‘invoked’’ and that it was suf- 
ficient only to show that the law was not ‘‘wholly unrelated (sans perti- 
nence),’’ it would ‘‘not only not be determining whether the claim had a 
true and substantive foundation in the Treaty, but would also indirectly be 
giving a very wide and dangerous extension to the whole notion of what 
constitutes consent to the reference of disputes to arbitration.” ?? 

The Court held invocation of law not sufficient to establish jurisdiction ; 
neither was it sufficient for the claimant government to establish a remote 
connection between the facts of the claim and the treaty relied on. Quoting 
with favor the British distinction between ‘‘founded’’ and ‘‘well founded,’’ 
the Court said that the Greek argument must be of a ‘‘sufficiently plausible 
character to warrant a conclusion that the claim is based on the Treaty.” 
It would not be necessary to show during the argument on jurisdiction that 
an alleged treaty violation had an unassailable legal basis. The validity 
of the arguments presented would be determined by the Commission of 
Arbitration in passing upon the merits of the difference. If the interpreta- 
tion given by the Hellenic Government to any of the provisions relied upon 
appeared to be one of the possible interpretations that might be placed upon 
it, though not necessarily the correct one, the Ambatielos claim would be 
considered to be a claim based on the Treaty of 1886.74 

Adopting the British construction on relevance, the International Court 
of Justice went much further in its general statement than the older Court 
. did in the Tunis-Morocco case. The provisional conclusion as it was ap- 
plied in the Tanis-Morocco ease called for a much more superficial examina- 
tion than did the requirement of a prima facie case in the Ambatielos claim. 


21 I.C.J. Pleadings, Ambatielos Case (Greece v. United Kingdom) 378, 382, 383, 387. 

22 Ibid. 388, 434. For an earlier British claim that the claim must be well founded, 
see ibid. 247, í 

23 [1953] I.C.J. Rep. 18-21. As in the case of the Tunis-Morocco Nationality Decrees, 
the Court was faced with giving a decision on the jurisdiction of another body. The 
Greek claim was based on a treaty of 1886 and a Declaration of 1926, under which the 
United Kingdom had obligations to submit to arbitration. The British defense before 
the Court was that the claim was not related to the treaties. The Court was not called 
upon to decide the merits of the case; that was for the Commission of Arbitration. The 
Court was simply deciding whether the United Kingdom had an obligation to submit to 


arbitration. s 
$ 
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But in application there did not appear to be a great difference. Having 
regard for the contentions of the parties regarding the scope of the most- 
favored-nation clause, as well as to the divergence of views concerning the 
meaning of the expression ‘‘free access to the Courts of Justice’’ contained 
in the treaty, and bearing in mind especially the interpretations of these 
provisions contended for by the Hellenic Government, the Court con- 
cluded that the case was based on the provisions of the treaty and that the 
United Kingdom had an obligation to submit to arbitration.” 

When India claimed domestic jurisdiction in the Right of Passage over 
Indian Territory case in 1957, the British construction with respect to 
relevance once again resulted in a Commonwealth member’s failure to main- 
tain a domestic jurisdiction plea. India argued that no parts of the law 
relied on by the Portuguese justified the ‘‘provisional conclusion that they 
are of real importance judicially for determining the legal position of the 
Parties with respect to the passage of Portuguese persons and goods... .’’ 75 
Furthermore, the Portuguese claim was not reasonably arguable under 
international law unless based on express grant, for right to transit tradi- 
tionally had been held to be within control of the territorial sovereign.” 
Again the Court ruled that the facts were disputed by the parties and that 
it would not be possible to pronounce on India’s domestic jurisdiction reser- 
vation without prejudging the merits. Accordingly, the Court joined the 
objections to the merits.2” 

Rhe breakdown of protection of domestic affairs on the test of relevance 
is no doubt partly due to the nature of the domestic jurisdiction reserva- 
tion and partly due to the argument of the British in the first important 
ease. The reservation, raising as it does the troublesome distinction between 
the nature of the dispute and the nature of a state’s obligations, tends to 
be confusing. The British, arguing that the decision on relevance could be 
made in a superficial manner, in a case in which the Court was concerned 
with the Council’s jurisdiction, helped to establish a precedent that has 
been applied consistently, even if the general statement of the requirement 
has varied. 


Il. THE NATURE OF THE PLEA 


A measure of the effectiveness of the plea of domestic jurisdiction is 
the degree in which it bars an international organ from interfering in 
domestic affairs. The defendant state pleading domestic jurisdiction in a 
typical case would no doubt prefer that the international organ be com- 
pletely barred from dealing with the case, but as long as the international 
organ has power to decide the question of competence, complete protection 
is impossible. The complaining state may accomplish at least part of its 


24 [1953] LC.J. Rep. 22. 25 [1957] ibid. 131. 

26 Ibid, 149. 

27 Ibid. 150. The Court again applied an easy test of relevance when it considered 
the domestic jurisdiction plea of India on the merits, as will be seen in the following 


Section. á 
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aim if there is international discussion of the question, even if no decision 
results. The delegate of Pakistan said during the discussion of South 
Africa’s apartheid policy that the ‘‘very act of discussing the item had 
fulfilled one of the objectives of the eighteen sponsors of the draft resolu- 
tion.’’§ Assuming that the international organ has power to decide the 
question of competence, the measure of protection of the reservation de- 
pends on the extent to which it goes into the case in order to determine its 
competence, 

If the international organ decides the domestic jurisdiction plea in a 
preliminary way, it engages in less discussion of an alleged domestic matter 
than it would if the plea were joined to the merits or regarded as a sub- 
stantive plea.” The language of the domestic jurisdiction reservation 
implies that it can be applied, not in a preliminary manner, but only by 
some examination of the merits of the case or the substantive law involved. 
This implication follows from the fact that two different competences are 
involved-—that of the state and that of the international organization. 
The determination of state competence is a question of a substantive nature 
which ean be decided only by an examination of the obligations of the 
state to determine whether it is free to act with discretion. The deter- 
mination of international organization competence (often regarded as a 
preliminary question) should follow the determination of state competence, 
for the intention of the domestic jurisdiction reservation is to declare the 
lack of international competence in matters in which states are free to” act 
with discretion. 

The Covenant reservation especially supports the substantive nature of 
the domestic jurisdiction plea. Neither was the League prohibited from 
intervening in domestic affairs nor was the member state excused from 
submitting domestice questions to the League, as is the case in the Charter 
reservation. The assumption was that the League organ would consider 
the ease fully and stop short of recommendation if it should find that the 
dispute arose out of a domestic matter. 

When the Permanent Court took up the Tunis-Morocco Nationality De- 
crees case, the British representative said in his opening statement that 
a preliminary question was involved and that he would not attempt to make 
good his various contentions on the merits of the case. The French rep- 
resentative questioned whether the Court could avoid settling the question 


28 General Assembly, 7th Sess., Official Records, Ad Hoe Political Committee 115. 

29 This again raises the distinction between the nature of the dispute and the extent 
of a state’s obligations, dealt with in the preceding section of the present paper. The 
material of these two sections is very closely related. 

30 P.C.L.J., Ser. C, No. 2, p. 23. The question of two separate competences was dealt 
with by two committees that the Council of the League of Nations established to assist 
it in the Aaland Islands ease. The first committee appears to have realized that the 
competence of the Council depended on the substantive question of Finland’s competence 
to govern the Islands without outside interference. Official Journal, Spec. Supp. No. 3, 
October, 1920, pp. 4-5, 14. 
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finally, and argued that the substance of the laws involved had to be 
examined." 

Once again the Court sided with the British. It stated that it had to 
‘‘give an opinion upon the nature and not upon the merits of the dis- 
pute.” 5° The merits would form the subject of subsequent decision. As 
has been noted, the Court did not appear to examine the grounds relied 
upon to a great extent, although the French representative dealt with the 
substance of the dispute at great length.** In the most quoted part of its 
opinion, the Court appeared to define domestic jurisdiction in a substantive 
way as that part of a state’s affairs not regulated by international law, 
but it made a preliminary decision on jurisdiction when it limited itself 
to a provisional conclusion on the law involved. The British view was no 
doubt supported by the general assumption that a decision on the question 
of jurisdiction is a preliminary step.** 

Determination of jurisdiction in the face of a domestic jurisdiction plea 
without examining the merits of the case would seem difficult. The Court 
has attempted in some eases to resolve the problem by joining the question 
of jurisdiction to the merits, but, regardless of this action, it does not 
appear, insofar as the domestic jurisdiction cases are concerned, to have 
departed from the British proposition that the determination will be made 
on the basis of a very summary examination. In one of the most recent 
cases, Involving India, the Court joined the preliminary domestic jurisdic- 
tion objection of India to the merits. Portugal, the other party, con- 
tinued to argue on the merits that the fact that all parties relied on inter- 
national law removed the matter from domestic jurisdiction. Although 


81 P.C.LJ., Ser. C, No. 2, pp. 57, 215-217. The French recognized that restriction to 
a preliminary procedure would be to the British advantage. 

82 P.C.1.J., Ser. B, No. 4, p. 22. 

88 One author has suggested, on the basis of ‘‘ private information,’’ that during the 
fifteen-hour oral argument of one of the representatives ‘‘the judges showed both their 
disapproval and their aptness for judicial functions by falling fast asleep.’’ Charles 
Noble Gregory, ‘An Important Decision by the Permanent Court of International 
Justice,’?? 17 A.J.L.L. 306 (1923). 

34 Lauterpacht in 1930 criticized the Court’s opinion in this ease for providing a 
preliminary judgment on domestic jurisdiction (separating the question of jurisdiction 
from the merits of the case). ‘‘British Reservations to the Optional Clause,’’ 10 
Economica 153 n. (19380). See note 15 above, on Waldock’s disagreement. 

Preliminary objections of a technical, procedural nature have been rare before the 
Court. The Court generally overrules them. J. L. Simpson and Hazel Fox, Interna- 
tional Arbitration: Law and Practice 157 (New York, 1959). Art. 62 of the Court’s 
rules of procedure allows for preliminary objections and provides that they must be 
submitted before the time Hmit for the first pleading expires, that they will suspend 
proceedings on the merits, and that after oral arguments the Court will give a decision 
on the objections or join the objections to the merits. I.C.J., Series D, Acts and Docu- 
ments Concerning the Organization of the Court, No. 1 (1947), pp. 74-75. 

85 See Herbert W. Briggs, ‘‘The United States and the International Court of 
Justice,’?? 53 A.J.I.L. 304 (1959), for an account of the disposition of these pleas. See 
also, Ake Hammarskjöld, ‘‘The Permanent Court of International Justice and the De- 
velopment of International Law,’’ 14 International one 801 (1935); Waldock, loc. 
cit. 98, 106, 113-116. 
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there was reference to the validity of these claims, the argument on the 
merits was not a principal one. The Court, referring to India’s domestic 
jurisdiction plea (then joined to the merits) said: 


... to claim that such an obligation is binding upon India, to invoke, 
whether rightly or wrongly, such principles is to place oneself on the 
plane of international law. Indeed, in the course of the proceedings 
both Parties took their stand upon that ground and on oceasion ex- 
pressly said so. To decide upon the validity of those principles... 
upon such obligation of India towards Portugal, and upon the alleged 
failure to fulfill that obligation, does not fall exclusively within the 
jurisdiction of India.*¢ 


It would certainly appear that, on the merits, the Court would pass on the 
rightfulness or wrongfulness of the principles relied on by India in its 
domestic jurisdiction plea; but it did not do so. Yet it decided, on the 
merits, that India was free to take the actions of which Portugal had eom- 
plained.*" 

In the Anglo-Iranian Oil Company case, the British argued that a pre- 
liminary objection might be rejected, but not upheld, without going into 
the merits of the case. 


Where the dispute relates to the existence or non-existence of a breach 
of an international obligation, it is only possible to decide in favour of 
a preliminary objection based on the domestice jurisdiction reservation, 
before examining the merits, if it is plain on a summary view that ¢he 
alleged international obligation does not exist or that the facts alleged 
by the applicant State, if true, do not constitute a breach... . 


When it is not possible to hold this on a summary view, the British added, 
the Court must either dismiss the preliminary objection or join it to the 
merits.28 The Court has not expressly agreed with the British view, but 
this statement appears to be an accurate summary of practice. 


ILI. INTERIM MEASURES oF PROTECTION 


One writer has suggested that interim measures of protection before a 
judicial body preserve rights of parties in a pending case while similar 
‘measures before political organs preserve the peace.*® From the point of 
view of the failure of a domestic jurisdiction reservation to prevent inter- 
national intervention in alleged domestic matters, there is no significant 
difference between the two types of bodies. In both situations there is an 
urgent need to maintain a status quo. Otherwise, the final decision might 
be frustrated or made illusory. In both situations the need for speed pre- 
eludes a decision on the question of competence to decide the merits of the 
case, but the indication of interim measures of protection (or issuance of 


ss [1960] I.C.J. Rep. 33. Italies added. 

37 Ibid. 45-46. 

88 1.0,J. Pleadings, Anglo-Iranian Oil Company Case 358. 

89 André Coeftre-Zilgien, ‘‘Les mesures conservatoires en Droit International,’’ 11 
Revue égyptienne de droit international 75 (1955). 
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provisional orders in political bodies) does not prejudge the question of 
competence to decide the merits or preclude a further plea of domestic 
yurisdiction.*° 

The first ease before the World Court to involve both a request for in- 
terim measures of protection and a clear plea of domestic jurisdiction was 
the Anglo-Iranian Oil Company case. After the United Kingdom asked _ 
for interim protection, Iran objected to the Court’s competence because of 
the legal incompetence of the complainant and because exercise of sov- 
ereignty was not subject to complaint. The United Kingdom representa- 
tive supported the issuance of interim measures by reference to previous. 
jurisprudence of the Court, practice of other international tribunals, and 
the views of writers on the subject.*? 

Since Iran did not send a representative to the Court, the question of 
the appropriateness of interim measures in a domestic jurisdiction case 
was argued in detail only by the United Kingdom representative. After 
admitting that parties might abuse the right to request interim measures, 
he suggested that the Court could find means to discourage such tactics 
by ascertaining that there was a prima facie case before exercising juris- 
diction. But he added that there was no such difficulty in the Anglo- 
Iranian case, since both parties had accepted the obligations of the Optional 
Clause. In the circumstances, he argued, there could be no doubt that 
there was, at the very least, a prima facie case that the Court had juris- 
diction. The United Kingdom case was summed up by reference to the 
words of J udge Anzilotti’s dissent in the Polish Agrarian Reforms and 
the German Minority ease that the issue depended on the possible danger 
to the possible right of the United Kingdom.* 

In issuing the interim order, the Court accepted the United Kingdom 
argument. It held the United Kingdom a competent complainant because 
it was proceeding in virtue of diplomatic protection. On the domestic 
jurisdiction issue, the Court followed precedent and ruled that, since the 
application alleged violation of international law, it could not be ac- 
cepted a priori that the claim fell completely outside the scope of an in- . 


40 The problem of interim measures has been seldom dealt with. The most complete 
coverage in English is in Edward Dumbauld, Interim Measures of Protection in Inter-, 
national Controversies (The Hague, 1932). In French there are the two works by Paul 
Guggenheim, Les mesures provisoires de procédure internationale et leur influence sur le 
développement du droit des gens (Paris, 1931), and ‘‘Les mesures conservatoires dans 
la procédure arbitrale et judiciaire,’’ 40 Hague Academy Recueil des Cours 649~764 
(1932, IT). For further bibliography and references to cases, see Cocitre-Zilgien, loc. 
cit. 110, and LC.J. Pleadings, Anglo-Iranian Oil Company Case 401—411. 

41 [1951] LOJ. Rep. 92. 

42 I.C.J. Pleadings, Anglo-Iranian Oil Company Case 407-411. 

43 Ibid. 416. After the interim order had been issued (July 5, 1951), and during the 
arguments on the question of jurisdiction, Iran denied the competence of the Court to 
issue interim measures. The United Kingdom representative answered that the question 
of the competence of the Court to issue interim orders was different from the question 
of determining jurisdiction to decide the dispute on the merits, von was at that time 


before the Court. Ibid. 282-283, 322. 
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ternational jurisdiction.** It added that the indication of interim measures 
in no way prejudged the question of the jurisdiction of the Court to deal 
with the merits and that Iran might still maintain the domestic jurisdiction 
plea.** 

In the end, the Court declined jurisdiction, not because of the Iranian 

_ domestic jurisdiction plea, but because of Iran’s reservation of prior dis- 
putes. In the broader sense of domestic jurisdiction, this was a domestic 
jurisdiction reason. At least there was a lack of international jurisdic- 
tion.*® Therefore, the case illustrates the extent to which domestic juris- 
diction may be curtailed by the interim-measures procedure before legal 
organs,* 

It would appear that the Court would not decline the request for interim 
orders unless its lack of jurisdiction was patent. If one of the parties 
had not accepted its jurisdiction under the Optional Clause, the Court 
might hold that the case could not be entertained by it long enough to issue 
such an order. In the context of the domestic jurisdiction plea, it would 
appear that, if by its nature the dispute was not international, if there was 
obviously no international legal obligation alleged, a domestice jurisdiction 
plea would prevent the issuance of interim measures of protection. 


44 [1951] I.C.J. Rep. 92-93. Judges Winiarski and Badawi Pasha dissented. They 
argued that the Court had power to issue interim orders only if it held, even if only 
provisionally, that it was competent to hear the case on the merits. Art. 41, they said, 
presupposed the competence of the Court. They did not say that the Court would have 
to decide finally that it had jurisdiction, but that it should consider its competence ‘‘rea- 
sonably probable.’’ They refused to accept the view that, unless there was a prima 
facie total lack of jurisdiction of the Court, it was competent to issue interim measures. 
Ibid. 96-97. Consent of the parties was basic to their argument, as would be expected 
in any question of the Court’s jurisdiction in this type of case. 

45 Ibid. 93. Manley O. Hudson, in commenting on this ease, said that the view ex- 
pressed by Judges Winiarski and Badawi Pasha would cripple the Court in the exercise 
of an essential function. Hudson supported the issuance of orders without inquiring as 
to jurisdiction, but he said that if the Court’s lack of jurisdiction was patent (if Iran 

* had made no declaration under the Optional Clause) the ‘‘Court would naturally take 
this into account in connection with the condition set in Article 41 by the phrase ‘if it 
considers that cireumstances so reguire.’’?’ ‘‘The Thirtieth Year of the World 
Court,” 46 A.J.I.L. 22 (1952). 

46 The question of the ‘‘third zone’’ between matters within domestic jurisdiction - 
(narrow sense) and international jurisdiction has not been dealt with here. For an 
introduction to the concept, see Henri Rolin, ‘‘The International Court of Justice and 
Domestic Jurisdiction: Notes on the Anglo-Iranian Case,’’ 8 International Organization 
41—44 (1954); and Le Fur, in 36 Annuaire de ]’Institut de Droit International 35-36, 
49 (1931, I). 

47 The Interhandel case also involved both a request for interim measures and a 
domestic jurisdiction plea. The Court took jurisdiction in the case, but it decided not 
to order the interim measures requested by Switzerland because developments in the case 
before U. S. courts provided the requested protection. The ability of interim measures 
to obligate a country in an alleged domestic matter while the question of jurisdiction 
is being decided by the Court was a factor in the United Kingdom reservation of na- 
tional security under the Optional Clause. See 577 Parliamentary Debates, 5th Ser., 
House of Commons, edls. 474-475 (Nov. 8, 1957). 
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IV. CONCLUSIONS 


States presumably include domestie jurisdiction reservations in treaties 
for their protection. The problem of domestic jurisdiction is not one of 
deciding whether states want protection. Even India, noteworthy as a 
leader in the diminution of such protection, claimed it in the Hyderabad +8 
and Right of Passage over Indian Territory cases. The problem is one of . 
determining how much protection states expect and how much they accord 
each other. 

State practice indicates that states would like more protection for them- 
selves than they give to others. Such inconsistency is illustrated by India’s 
reaction in the two cases in which it entered a domestic jurisdiction plea. 
There is a general tendency to define the domestic jurisdiction protection 
broadly for national purposes and narrowly when another state’s problem 
arises. In the Ambattelos case, the United Kingdom called for higher 
standards of relevance than it asked in the Tunis-Morocco Nationality De- 
erees case. The conclusion that national interests dictated the difference 
is inescapable. Nevertheless, practice develops from these separate situa- 
tions, with the result that the procedure supported for national purposes 
in the 7’wnts-Morocco case was again applied in the Ambatielos case against 
the same national interests. 

In these matters of national interest, the Commonwealth members have 
not been alone. Nevertheless, their leadership has been apparent and it 
hase been relatively continuous. The issue of domestic jurisdiction has 
often revolved around a dispute in which a Commonwealth member was a 
party. If the Commonwealth members, in these issues of national and 
Commonwealth interests, have appeared to let expediency outweigh prin- 
ciple as a guide, they have not in that respect been different from other 
states. 

In the conceptualization of the content of domestic jurisdiction (as 
distinct from problems of applying a domestic jurisdiction reservation), the 
Commonwealth has been divided between the older members (those which 
became members before 1945) and the newer members. The older members 
have generally supported both in legal and political international organs 
a legal concept of domestie jurisdiction. The newer members have been to 
a large degree participants in the process for the development of a more - 
‘flexible, political concept in the political organs. Insofar as the older mem- 
bers have been involved in the problems of applying the legal concept 
before the Court, they have been in an anomalous situation. While sup- 
porting a concept of domestic jurisdiction that would afford more protec- 
tion, they have argued for procedures of application that reduce protection. 

There are several possible reasons for this conflict in the older members 
of the Commonwealth. As has been suggested, their situation could be due 
to expediency in separate cases. It could also be due to a lack of under- 
standing at times as to the operation of the reservation of domestic juris- 


48 Security Council, 4th Year, Official Records, No. 28, p. 7. See Clyde Eagleton, ‘‘The 
Case of Hyderabad before the Security Couneil,’’ 44 AJ L.L. 277-302 (1950). 
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diction. Raising as it does the dual problems of nature of the dispute and 
nature of the obligation of states, the reservation poses very difficult prob- 
lems in application. Furthermore, the nature of mterim measures in an 
international controversy of necessity modifies the individual state’s free- 
dom of action until the issue of jurisdiction can be decided. The nature 
of the first case involving the plea may also have been a factor. In the 
Tums-Morocco case, the Court was no doubt led to an acceptance of the 
British argument for easy standards of relevance by the fact that it was 
dealing with the competence of the Council instead of its own. Finally, 
the forceful arguments of the Commonwealth representatives must have 
had a part in the turn of events. 

Apart from the reasons for these developments, the most important 
consideration for the future would seem to be that a domestice Jurisdiction 
reservation provides slight comfort to those who would maintain national 
sovereignty inviolate. Even in the cases where the defendant state is vin- 
dicated, there does not appear to be great prospect that vindication will 
be on the basis of domestic jurisdiction. As illustrated in the Right of 
Passage over Indian Territory case, a plea of domestic jurisdiction both on 
the preliminary question of competence and on the merits has failed in a 
case in which the defendant, on the merits, was found not to have acted 
contrary to its obligations. Perhaps it is time to recognize, in the seventh 
decade of the twentieth century, that international organs must exercise 
sufficient jurisdiction to attempt to solve the international problems of a 
troubled world. 


THE UNITED STATES REACTION TO THE KOREAN ATTACK: 
A STUDY OF THE PRINCIPLES OF THE UNITED 
NATIONS CHARTER AS A FACTOR IN AMERICAN 
POLICY-MAKING * 


By Epwin C. Hort 


University of New Mexico 


Little scholarly effort has been devoted to consideration of the part 
actually played by international law in national decision-making.* Dip- 
lomatic historians have tended to neglect the legal factor. Political 
scientists have discussed the rôle of law largely in general terms. The 
effort of international lawyers has been focused on statement of what 
the law is supposed to be. Some of this attention might usefully be 
diverted to study of the place of the legal factor in the making of specific 
decisions. Such studies should make possible more realistic discussion 
of ‘the question whether the policy-makers are assigning the degree of 
emphasis to the factor of international law which is best calculated to 
promote the national interests and values they aim to serve. 

What is attempted here is one case study focusing on the legal prin- 
eiptes of the United Nations as a restraint and as an incentive to action 
in the United States reaction to the 1950 Communist attack in Korea. 
That reaction took two parts: (1) a decision to assist Korea within the 
framework of the United Nations, and (2) a decision to isolate Formosa 
from Communist attack by individual American action. After a brief 
outline of the Charter principles im question, we will consider the way 
in which each of these decisions was made, together with the domestic 
and international consequences in each instance. 


THE CHARTER PRINCIPLES 


The Charter says that the organization is based on the principle of 
the ‘‘sovereign equality’ of the Member States (Article 2, par. 1). 


Interdependence there might be in fact, but preservation of full legal l 


autonomy was the only basis on which a universal organization was 
politically possible.? Supporting this independence was the corollary 
principle stated in Article 2, par. 4: 


* The author gratefully acknowledges the assistance of the University of Michigan 
Law School, which granted him a fellowship in 1959-60 for research on the relation 
between international law and foreign policy. 

1See, however, the works of Perey E. Corbett: Law and Society in the Relations 
of States (1951); Law in Diplomacy (1959). 

2 The emphasis on national independence appears also in the Charter’s references to 
‘‘the principle of equal rights and self-determination of peoples’? as the basis of 
friendly relations among nations (Art. 1, par. 2; Art. 55). For dependent peoples, 
progress towards independence was set as a goal (Chs. XI, XII). 
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All members shall refrain in their international relations from 
the threat or use of force against the territorial integrity or political 
independence of any state, or In any other manner inconsistent with 
the purposes of the United Nations. 


This principle was to be enforced on non-members as well (Article 2, 
par. 6). However, two exceptions to the general prohibition of the use 
of force were recognized. The first was the ‘‘inherent’’ right of in- 
dividual or collective self-defense against an armed attack (Article 51). 
The second was collective action taken by the United Nations to deal 
with serious disturbances of the peace. The Members accepted the obli- 
gation to refer to the Securtiy Council any disputes likely to endanger 
international peace which they were unable to settle by other peaceful 
means (Article 37) and to give ‘‘every assistance’’ to the United Nations 
in any action it took, in accordance with the Charter, to preserve or 
restore peace (Article 2, par. 5). 

The prohibition of the use of force, unanimously approved at the San 
Francisco Conference, stood in 1945 among the clearest rules of inter- 
national law.* This is not to say, however, that the application of the 
principle to specific circumstances would always be free from difficulty. 
The majority at San Francisco were of the opinion that any attempt 
at detailed particularization of the impermissible uses of force would 
introduce more difficulties than it would remove and that it was better 
to leave it to the Security Council to decide in each instance whether 
specific action that came before it for review was violative of the Charter 
provisions.* There was no doubt that an armed attack across a recog- 


s The rule was a relatively new one. For the United States the change in the legal 
situation came with its signature of the Kellogg-Briand Pact, in which the parties re- 
nounced the right to resort to war as an instrument of national policy and agreed to 
seek the settlement of disputes or conflicts only by pacific means. 68 nations, including 
all of the great Powers, joined in this commitment. In the Charter of the Nuremberg 
Military Tribunal the planning or making of aggressive war was declared to be an 
international criminal offense, and the principle thus proclaimed was affirmed in a unan- 
imous resolution of the U. N. General Assembly on Dee. 11, 1946. Former Secretary of 
State Stimson wrote of the Nuremberg judgment: ‘‘A standard has been raised to which 
Americans, at least, must repair; for it is only as this standard is aecepted, supported 
and enforced that we can move onward to a world of law and peace.’’? Stimson, ‘‘The 
Nuremberg Trial: Landmark in Law,’’ 25 Foreign Affairs 179, 189 (1947). This new 
principle marked a radical departure in international law, for legal resort to war had 
been a safety valve which helped to make the traditional law of nations a viable system. 
When the safety valve was closed, the legal system was subjected to great pressures. 
Completely effective enforcement of the new rule was hardly to be expected. It was true, 
however, that the legal outlawry of war was solidly based on new political facts: the 
development of weapons and methods of war-making which made war destructive out of 
all proportion to the ends it served. Given the existing balance of power, even states 
as far apart as the United States and the Soviet Union now shared a vital interest in 
preventing the outbreak of any major war. 

412 U. N. C. I. O. Does. 502, 505 (1945). For a diseussion of the later debates over 
the desirability of a more detailed definition of aggression, see McDougal and Feliciano, 
tt Legal Regulation of Resort to International Coercion: Aggression and Self-Defense 
in Policy Perspective,’’ 68 Yale Law J. 1057, 1074-1083 (1959). 
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nized international frontier was outside the new legal bounds. On the 
other hand, there was clearly no intention to prohibit the use of force 
by domestic factions fighting a civil war. The greatest uncertainty 
pertained to the duties of foreign states in civil war situations. The 
Charter contained language broad enough to authorize collective inter- 
vention by the world organization if civil conflict constituted a threat 
to international peace. But was it now illegal for individual states on 
their own to come to the assistance of an established government which 
was attempting to put down an insurrection? At what point would the 
furnishing of military equipment and advisers in such a situation con- 
stitute an illegal use of force? Before the adoption of the Charter, out- 
side states had often asserted a right to come to the assistance of the 
established government in such eases. The rebellious group was equally 
within its rights in regarding such intervention as an act of war against 
it. Likewise, counter-intervention by still other states might be pre- 
sented as a legitimate act of self-defense. The question is, what change 
in the traditional law on this subject was introduced by the Charter? 
If the Charter is to be interpreted in a way which will make effective its 
basic purpose—to safeguard the independence of Member States—it 
would seem that the ban on the use of force (always excepting measures 
authorized by the Organization) must extend to forcible intervention in 
civil wars, even though it be on the side of the established government. 
Avoigance of the use of force in such circumstances would seem to require 
of outside states the observance of neutrality. Beyond the general prin- 
ciples already mentioned, however, no explicit answers to these questions 
were given by the framers of the Charter. 


Tus Decision To Assist THE REPUBLIC OF KOREA 
WITHIN THE FRAMEWORK OF THE Unirep NATIONS 


1. The decision to refer the case to the Security Council 


Long before the spring of 1950, Korea had been a trouble spot. The 
“cold war” had perpetuated its division at the 38th parallel and pre- 
vented fulfillment of the promise of independence ‘‘in due course’’ which 
had been made by the Allied leaders at Cairo and Potsdam. The prob- 
lem of unifying the country under a representative government had been 
taken up by the General Assembly at the United States’ request in 1947. 
Under the Assembly’s supervison elections were held in South Korea and 
an independent government established there. The Assembly failed, 


5 Art. 39 authorized the Security Council to take action to meet any ‘‘threat to the 
peace.’’ By the ‘‘Uniting for Peace’’ Resolution of Nov. 3, 1950, the General As- 
sembly assumed the power to authorize collective military action in any such case where 
the veto prevented action by the Security Council. 

6 Nor should the duty of neutrality be avoidable by the expedient of refusing to 
*frecognize’’ the existence of the conflict. Jessup, ‘‘The Spanish Rebellion and Inter- 
national Law,’’ 15 Foreign Affairs 260, 266-267 (1937) and authorities there cited; 
‘see also Jessup, A Modern Law of Nations 56-57 (1947) Cf. pp. 63-64 below. 
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however, to win any co-operation from the Soviet and North Korean 
authorities and therefore failed to unify the country. American occu- 
pation troops were withdrawn from South Korea in the summer of 1949. 
Soviet forees had already been withdrawn from the northern zone. 
With North Korean and South Korean armies, equipped respectively 
by Russia and the United States, facing each other across.the 38th paral- 
lel, skirmishes between the opposing forces were a common occurrence, 
and frequent attempts were made by the North Koreans to infiltrate 
South Korea with guerrilla forces. A United Nations Commission re- 
mained in South Korea observing developments for the General Assembly. 

Secretary of State Acheson had made two speeches on United States 
policy in the Far East in the six months preceding the attack. Before 
the National Press Club, on January 12, 1950, he referred to the areas 
in which American troops were stationed—the Aleutians, Japan, the | 
Ryukyus and the Philippines—as the United States’ ‘‘defensive peri- 
meter.’’ An attack on these areas would be met as an attack on the 
United States. In other areas security policy was to be based on the 
United Nations: 


Should an armed attack occur ...the initial reliance must be on 
the people attacked to resist it and then upon the commitments of 
the entire civilized world under the Charter of the United Nations 
which so far has not proved a weak reed to lean on by any people 
who are determined to protect their independence against outside 
aggression. : 


In a second speech on March 15, Acheson indicated that the United 
States would apply to Asia its policy of supporting free peoples who were 
resisting subjugation by armed minorities or by outside pressures. He 
stated that the United States had no intention of interfering in China, 
but warned the Chinese not to attempt adventures abroad which would 
violate the Charter.? A third speech, approved by Acheson, was deliv- 
ered in Seoul by John Foster Dulles on June 19. It assured the South 
Koreans that they did not stand alone and said that they were protected 
by the U.N. Charter against any attack on their country’s territorial 
integrity or political independence.* These and other indications show 
that advance planning in the State Department assumed that any Com- 
munist attack in Korea would be brought before the United Nations.® 

When the attack did occur, steps to call the United Nations Security 
Council into emergency session were set in motion at once on the United 
States’ own initiative. News of the Communist attack reached Wash- 
ington at approximately 9:30 p.m. on Saturday, June 24. The Secre- 
tary of State and the President were both out of town, the former at 
his Maryland farm and the latter in Missouri. By 11 p.m. a group of 


722 Dept. of State Bulletin 116, 467 (1950). 

823 Dept. of State Bulletin 12, 13 (1950). 

9 See also Hearings before a Subcommittee of the Senate Committee on Appropria- 
tions on Department of State Appropriations for 1952, 82d Cong., Ist Sess., Pt. 1, pp. 
1086-1087 (1951). r l 
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officials had gathered at the State Department, including Secretary of 
the Army Pace, Deputy Under Secretary of State Matthews, Assistant 
Secretaries of State Rusk (Far Eastern Affairs) and Hickerson (United 
Nations Affairs) and Ambassador-at-large Philip Jessup. They quickly 
agreed that the crisis should be referred immediately to the Security 
Council. Secretary of State Acheson, whom they reached by telephone, 
approved their suggestion to alert the Secretary General at once, and 
this was done before midnight. At 2 a.m. President Truman gave his 
approval to the call for an immediate. Council meeting. The appeal 
to the United Nations was thus under way before the full proportions of 
the attack were known and before there was any consideration of what 
specific action the United States might want to take to meet it.*° 
There were, indeed, many reasons for acting through the United 
Nations. Ambassador Muccio’s cable informing the State Department 
of the attack left no doubt that what had occurred was a very clear case 
of international aggression. This raised the prospect that the North 
Koreans would be branded in the United Nations as law-breakers and 
that the United States would have majority support for any action it 
might decide to take in support of the South Koreans. More important 
than the material support of other members, United Nations endorse- 
ment would be a deeided psychological asset in the event that military 
action should be decided upon. It would place the Communists morally 
on the defensive and it would help to keep U. S. military action free from 
the taint of white imperialism. It would also make it easier to unite 
American opinion behind such measures as might be found necessary." 


10 For many of the facts concerning the week of June 24-30, 1950, the writer has 
relied on Glenn D. Paige, The Korean Decision (Manuscript, Department of Political 
Science, Northwestern University, 1959), a reconstruction of the decision-making events 
based on extensive interviews. Another valuable source is Smith, ‘‘The White House 
Story: Why We Went to War in Korea,’’ The Saturday Evening Post, Nov. 10, 1951. 
With President Truman’s approval, Smith interviewed the participants in the decision 
while their memories were fresh, and he was given access as well to memoranda of con- 
ferences between the President and his advisers and with Congressional leaders. 

11 This had been brought home forcefully to Truman and Acheson in 1947, in the 
reaction to the President’s message to Congress calling for American military and 
economic assistance to Greece and Turkey. The complaint of the Greek Government 
that the Communist-led rebel forces were receiving assistance from the neighboring 
Communist states had been referred to the Security Council, and the latter had sent 
a fact-finding commission to Greece to investigate the charges. Criticism of the Presi- 
dent’s message on the ground of by-passing the United Nations was widely expressed 
and was only partially allayed by the Vandenberg amendments to the Greek-Turkish 
aid bill, which provided that the American program should be terminated if ever the 
Security Council or the General Assembly found that action taken by the United Nations 
made the continuance of separate American assistance unnecessary or undesirable. The 
Private Papers of Senator Vandenberg 344-352 (Arthur Vandenberg, Jr., ed., 1952). 
Senator Vandenberg commented privately that the Administration had ‘‘ made a colossal 
blunder in ignoring the U. N.’’ Ibid, 345. On the public debate over the ‘Truman 
Doctrine,’’ see Joseph Jones, The Fifteen Weeks 171-184 (1955). Among those who 
criticized the Administration in 1947 was Philip Jessup, an active participant in the 
decisions of June, 1950. Jessup, The International Problem of Governing Mankind 

338-63 (1947). ; ° 
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Even if military action were not taken, American opinion would expect 
an expression of protest in the United Nations. The appeal to the 
Security Council satisfied the need to do something at once to show 
the serious concern felt by the United States, without foreclosing later 
decisions on specifie lines of action. The officials concerned also stated 
subsequently that they believed the United States was under a legal 
obligation to bring the matter before the United Nations before taking 
any individual military action. Thus Philip Jessup, who was one of 
Acheson’s principal advisers throughout this period, referred to the 
specific obligation (Article 37) to refer disputes incapable of pacific 
solution to the Security Council, and said that he felt that the United 
States had, by its acceptance of the purposes and principles stated in 
Articles 1 and 2 of the Charter, assumed an obligation to use the organ- 
ization for these purposes and to assist it in achieving them. Dean 
Rusk recalled that at the time of the Berlin Blockade the feeling had 
taken strong hold in the State Department that whenever there was a 
situation Involving a serious possibility of shooting, there was a legal 
obligation to put it before the United Nations at the earliest possible 
moment,’? 

Through the night of Saturday-Sunday Hickerson, Jessup, Rusk and 
others at the State Department worked on the details of the appeal to 
the United Nations. By 8:30 am. a draft of a resolution ‘and an out- 
line of a speech to accompany it had been prepared. In New York 
Gross reworked the State Department draft, conferring by telephone 
with Hickerson. Late Sunday morning the final text was ready. It 
was read to President Truman over the telephone by Secretary Acheson 
after the Security Council had begun its meeting. 

The U. S. draft resolution recited the steps by which the General 
Assembly had established the Republic of Korea and the concern ex- 
pressed in previous resolutions that the situation resulting from the ob- 
struction of the Assembly’s efforts to unify the country might lead to 


12 Interviews with Philip C. Jessup (Jan. 15, 1960) and Dean Rusk (Jan. 19, 1960). 
Similarly, Acheson testified at Senate Hearings in 1951 that one reason why the United 
States brought the aggression in Korea before the United Nations was ‘‘because the 
Charter requires it.’’ Hearings before the Senate Committees on Armed Services and 
Foreign Relations on the Military Situation in the Far East, 82d Cong., Ist Sess., p. 1716 
(1951). See also Acheson’s statement to the press of June 25, 1950, 23 Dept. of 
State Bulletin 6 (1950); and statements of General Collins and Secretary of Defense 
Johnson, Hearings, Military Situation in the Far East 1225, 2585. After the Presi- 
dent’s decision to intervene was announced, Senators on both sides of the aisle spoke 
also of the obligation to the U. N. 96 Cong. Rec. 9230, 9544 (1950). 

18 Attention had also been devoted to the possibility that Malik, who had been boy- 
cotting Security Council meetings in a protest against the majority’s refusal to seat 
the representative of Communist China, might return to veto the resolution. It was 
hoped that he would not receive new instructions in time to do so, and that other 
delegates would feel no qualms about treating absence as abstention. In the event 
that Security Council action was blocked by a veto, however, it was planned to 
appeal to the General Assembly in emergency session. Testimony of John D. Hick- 
erson, Hearings on Department of State Appropriations for 1952, pp. 1087-1088. 
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armed conflict. The receipt on Sunday morning of a report from the 
United Nations Commission in Korea made it unnecessary to argue the 
immediate facts.1* The draft resolution merely noted that there had 
been an ‘‘armed invasion.” It continued as follows: 


The Security Council 


Determines that this action constitutes a breach of the peace, 


I. Calls upon the authorities in North Korea 
(a) To cease hostilities forthwith; and 
(b) To withdraw their armed forces to the 38th parallel; 


II. Requests the United Nations Commission on Korea 
(a) To observe the withdrawal of the North Korean 
forces to the 38th parallel; and 
(b) To keep the Security Council informed on the execution 
of this resolution. 


III. Calls upon all Members to render every assistance to the United 


Nations in the execution of this resolution and to refrain from 
giving assistance to the North Korean authorities. 


This language had been chosen with care. It was the intention of the 
draft8men to make it strong enough to commit the Council to the neces- 
sary action to follow it up. The wording ‘‘calls upon” was used be- 
cause it was diplomatically strong without being a legal order. A legal 
order, especially in the third paragraph, would have been unacceptable 
to some delegates and would have been undesirable from the United 
States’ point of view, coming before any decision by the President on 
how far the United States was willing to go. Some of the American 
draftsmen specifically intended by the language used in the third para- 
graph to provide justification for armed action, if required." 

Slight changes of wording were made in the course of the June 25 
meeting. Gross accepted a British amendment to add a request to the 
United Nations Commission on Korea ‘‘to communicate its fully con- 
sidered recommendations on the situation with the least possible delay.’’ 
Hard bargaining came during a recess from 4:15 to 5:25 p.m. 
‘Armed invasion” became ‘‘armed attack.” The section calling upon 
the North Korean authorities to withdraw to the 38th parallel was re- 
tained, but the call ‘‘for the immediate cessation of hostilities’? was ad- 
dressed to both sides. Most important, an attempt by uninstructed 
delegations to secure an adjournment was successfully resisted. Gross 
also was able to hold the line against pressure to strike out the language 


14The Commission’s report made clear the massive character of the attack, and 
suggested that it should be brought to the Security Council. Security Council, 
Official Records, 473d Meeting, June 25, 1950, p. 2. 

18Interview with Ernest Gross, Jan. 19, 1960. 
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calling upon all Members to assist in the execution of the resolution.’® 
The meeting adjourned at 6 p.m., before the President had returned 
to Washington. The resolution which the U. S. Delegation had sucess- 
fully guided through to adoption was in fact so strong that it did vir- 
tually commit both the United States and the United Nations morally, 
though not legally, to effective follow-up action. 


2. The decision to commit U. 8S. armed forces 


While it was known in June, 1950, that the North Korean forces pos- 
sessed the capability for an attack on South Korea, the ability of the 
South Korean forces to contain such an attack had been greatly over- 
estimated. No thought had been given in advance to the use of Amer- 
ican troops to repel such an attack. Instead, the basie American 
strategic plan for the Far East, drawn with total war in mind, 
envisaged the avoidance of any commitment of American forces to land 
battle on the continent of Asia.” The Joint Chiefs of Staff had wel- 
comed the withdrawal of American occupation forces from Korea in 1949. 
Preceding withdrawal they had sent the Secretary of State a memoran- 
dum giving their considered opinion that the United States had ‘‘little 
strategic interest’’ in Korea, and that ‘‘in the event of hostilities in the 
Far East, our present forces in Korea would be a military. liability.’’ 7 
Yet despite these facts, the fortuitous presence of relatively strong 
American forces in nearby Japan made military action in this instance 
a practical possibility that had to be considered.” 

When President Truman reached Washington at 7:20 p.m. on Sunday, 
June 25, he immediately went to a conference with his advisers at Blair 
House. At this conference it was decided to send arms and supplies 
to the South Koreans, and the Air Force was directed to cover the evacu- 
ation of American citizens from Korea. It was authorized to attack 
any North Korean forces which might interfere with that operation. The 
President emphasized, however, that the United States was working entirely 
for the United Nations and therefore would wait until the Security Coun- 
eil’s resolution was flouted before taking further action.2®? A second con- 
ference was called at Blair House the following evening (Monday, June 26). 


16 Ibid, The resolution was adopted by a vote of 9 to 0, with the U.S.S.R. absent 
and Yugoslavia (which wanted to invite North Korea to send a representative to 
Lake Success) abstaining. 

17 Hearings, Military Situation in the Far Hast, 242-243, 753, 943, 1110-1111. 
General Bradley conceded that in the hands of a hostile Power Korea would be a 
threat to Japan, ‘‘but you always have to stop your front line somewhere.’’ Ibid. 
1111. 

182 Truman, Memoirs 325-326 (1956). 

19 Air Secretary Finletter later testified that the United States could not in 1950 have 
fought a local war of this kind at other places on the Soviet periphery. Hearings 
Before a Subcommittee of the House Committee on Appropriations on the Supple- 
mental Appropriation Bill for 1951, 81st Cong., 2d Sess., p. 230 (1950). 

20 Unpublished chronology of events in the first week of the Korean conflict, 
furnished by the Department of State. 
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By this time consultation with other members of the Security Council had 
made it certain that a majority of them were willing to support military 
action. The next meeting of the Security Council was not scheduled until 
the afternoon of June 27. However, the situation in Korea was deteriorat- 
ing so rapidly that a delay of 24 hours might have been fatal. During the 
day a report had come in from the United Nations Commission in Korea, in 
reply to the Security Council’s request, that the invasion was continuing 
and that the Commission was convinced North Korea would not heed the 
Council resolution. It added: 


Danger is that critical operations now in progress may end in matter 
of days and question of cease-fire and withdrawal North Korean forces 
suggested Council resolution prove academic.”* 


Without waiting for the second meeting of the Security Council the Presi- 
dent therefore ordered U.S. air and sea forces on Monday night to go to the 
aid of South Korea. Although it came in advance of the Security Council’s 
recommendation that U.N. Members furnish military assistance to repel 
the attack, Secretary General Lie believed that President Truman’s order 
‘was fully within the spirit of the Council’s resolution of June 25.8 In 
any event, on the following day the Security Council in effect ratified the 
American action by adopting the resolution offered by the United States 
which called. for such assistance. 

The commitment of American ground forces did not come until June 30, 
but È took a week to arrive at that final decision only because it was not 
known at first how great an effort would be required to bolster the South 
Koreans. From the first discussions there had been a rapidly hardening 
resolve that the United States must act as needed to prevent the attack 
from succeeding. Although the President made the decisions, all of his 
advisers were agreed that they were necessary. The conferees also con- 
sciously accepted the risk of war with Russia. They did not think the 
Russians wanted war, but they were prepared to face one if necessary. 

The participants in the decision to send American troops to fight in 
Korea have made a number of statements about the reasons they thought 
it necessary, and, despite their inevitably self-serving nature, these state- 
ments are of some value as an indication of considerations the participants 
thought important. Mr. Truman wrote in his Memoirs that, as he re- 
turned by plane to Washington that Sunday, he thought of the aggressions 
of the Axis Powers before World War II and the lesson that appeasement 
of aggression brought on the war instead of avoiding it. He coneluded that 
if South Korea were abandoned, other small nations would not have the 
courage to resist. It also seemed to him to be clear ‘‘that the foundations 
and the principles of the United Nations were at stake unless this un- 
provoked attack in Korea could be stopped.’’?4 The last thought was still 


21 Lie, In the Cause of Peace 332 (1954). Ambassador Gross flew to Washington 
on Monday and reported on the strength of the immediate reaction at the U. N. 

22 General Assembly, 5th Sess., Official Records, Supp. No. 16, at p. 4 (1950). 

28 Lie, In the Cause of Peace 332 (1954). ; 

242 Truman, Memoirs 332-333 (1956). . 
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in his mind when he reached Blair House. Participants in the conference 
that evening remember his repeating before the formal meeting began, 
‘We can’t let the U. N. down.” ™® In a report to Congress a year later 
he said: 


Our action in the crisis was motivated by our deep conviction of the 
importance of preventing a breakdown of the international security 
system and of the principles of the Charter. I was convinced then, 
and I am convinced now, that to have ignored the appeal of Korea 
for aid, to have stood aside from the assault upon the Charter, would 
have meant the end of the United Nations as a shield against ag- 
gression.”¢ 


To Secretary Acheson the most important point was the need to make 
the principle of collective security effective. Its value as a collective 
security system was what made it essential to save the United Nations.?" 
Speaking at the President’s conference with Congressional leaders on June 
27, however, Acheson made no specific mention of the United Nations. 
President Truman hastened to correct him, stressing the importance of 
acting in the United Nations, rather than unilaterally.*® 

Dulles, then in Tokyo, cabled his recommendation that United States 
forces should be used, if necessary, because, ‘‘To sit by while Korea is 
overrun by unprovoked armed attack would start a disastrous chain of 
events leading most probably to world war.” *° 

Seeretary of Defense Johnson seemed to stress most heavily thee fact 
that American prestige was at stake. He later testified: ‘‘There were 
signs that if we did nothing about it American stock would drop pretty 
low and where we needed friends .. . we would not have friends.” As a 
second thought he added: ‘‘Moreover we have joined the United Nations 
... and this was a direct violation of that Charter.” 5 Members of the 
Joint Chiefs of Staff stressed the necessity of stopping aggression in the 
first instance, without appeasement.** 

In sum, the reasons for the decision to take military action were complex. 
Legal and political considerations pointed in the same direction and were 
inextricably intermingled. Allies were likely to loose confidence in the 
United States if it did not come to the assistance of the Koreans, and it 
was desirable to give evidence to the Russians of America’s will to fight. 
These considerations were political. The outlook of the policy-makers was 
also conditioned by their conviction that what was happening was ‘‘aggres- 
sion,’’ an international wrong and a clear-cut violation of the law of the 


25 Paige, op. cit. above. 

26U. S. Dept. of State Pub. No. 4178, United States Participation in the United Na- 
tions, Report by the President to the Congress for the Year 1950, pp. iv—-v (1951). 

27 Hearings, Military Situation in the Far East 1818-1819; cf. 1715-1716. 

28 Smith, loc. cit. above, at 86; Paige, op. cit. above. 

292 Truman, Memoirs 336. He suggested ‘‘that Security Council might call for action 
on behalf of the organization under Article 106 by the five powers or such of them as 
are willing to respond.’ 

30 Hearings, Military Situation in the Far Hast 2585. 

31 Ibid. 890, 1110, 1504. s 
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Charter. This consideration was legal. Both political and legal was the 
need for action in order to preserve the effective existence of the United 
Nations as a system of international order. The prestige of the United 
Nations was already committed by the Security Council proceedings which 
the United States had initiated*? The policy-makers’ belief in the value 
of the United Nations was thus one major factor in the decision to fight 
in Korea. It is probably true that they would have reacted less strongly 
to an international attack not of Communist origm. It is impossible to 
say whether they would have decided to fight Communism in Korea if the 
United Nations had not been in existence.* It does appear certain that 
without the United Nations context the President would not have been able 
to act with such united domestic support. Some of the President’s ad- 
visers, as well as important members of Congress, would then have thought 
it wiser to draw the line against Communist encroachment at some more 
easily defensible point, such as the water barrier of the Straits of Tsushima 
and Formosa. 

After making the decision to intervene militarily, the Administration 
used the obligations of U.N. membership as part of its justification for 
sending American troops into action without specific Congressional au- 
thorization. A memorandum of July 3, 1950, prepared by the Depart- 
ment of State, argued that the provisions of the Charter, a treaty, became 
law of the United States, and that the President was therefore constitu- 
tionally empowered to enforce the legal principles of the Charter as part 
of his duty to ‘‘take care that the laws are faithfully executed.’’ ** 


3. Domestic and foreign response 


The reception in the United States of the Administration’s decision was 
almost uniformly favorable. In a publie opinion poll conducted im- 
mediately afterwards, 81% of the respondents expressed approval." In 


32 The challenge to the United Nations was the more serious because it came at a point 
where the United States possessed the capacity to respond militarily. This feature was 
what distinguished the Korean case from the Soviet aggression against Hungary in 1956. 
In the latter case there was no comparable challenge because it was obvious from the 
first that no outside state was physically able to send Hungary any effective military 
assistance, l 

38 For the opinion of one American official that ‘‘probably the United States would 
have only protested vigorously against the armed aggression and would have refused, 
under the Stimson doctrine, to recognize the annexation by north Korea of south Korea,’’ 
see Benjamin V. Cohen, ‘‘The Impact of the United Nations on United States Foreign 
Policy,’’ 5 International Organization 274, 279 (1951). 

34 Hearings, Military Situation in the Far East 3373, 3380. Senator Taft expressed 
disagreement with this view. He noted that the Charter contemplated the negotiation 
of a special agreement putting American forces at the disposal of the Security Council, 
and none had ever been negotiated. 96 Cong. Rec. 9322-3 (1950). Cf. remarks of 
Senators Watkins (ibid. 9233) and H. Alexander Smith (ibid. 9230, 9334). 

85 W. Scott and S. Withey, The United States and the United Nations: The Public 
View 78 (1958). In August 65% thought the United States had not made ‘‘a mistake 
in deciding to defend Korea.’’ After Chinese intervention, a plurality thought ‘‘ going 
into the war in Korea’’ had been a mistake, but when the Chinese were stopped, sup- 

, porters of the original action regained the majority posttion. Id. 
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Congress, aside from the criticism of the failure to ask Congressional ap- 
proval, only one voice was raised in open dissent.*® Most of the speakers 
approved of the President’s action (which included the defense of 
Formosa, discussed below). A significant number stressed the challenge 
to the authority of the United Nations.®” 

It has been assumed that the Russians, who were thought to have planned 
the North Korean attack, did not expect an American military reaction.*® 
They had evidently seen greater significance in Acheson’s reference to the 
United States’ ‘‘defensive perimeter’’ than in his reference to commitments 
under the Charter. Their initial response to the American action was 
relatively moderate. Denouncing United Nations intervention as illegal, 
they soon gave indications that they did not intend to intervene on the 
other side.*® 

With the exception of the Soviet bloc, the reception of the President’s 
decision by the membership of the United Nations was overwhelmingly 
favorable. The spontaneity with which Security Council delegates reacted 
was the chief impression retained by Ernest Gross, who wakened a number 
of them with news of the attack.*° The willingness of the Indian and 
Egyptian delegates to vote for the United States resolution, despite the 
fact that there had not been time to receive instructions from their govern- 
ments, showed the strength of their conviction that collective action must 
be taken.*t The Secretary General had announced at the opening of the 
Security Council’s meeting: ‘‘I consider it the clear duty of the Seaurity 
Council to take steps necessary to re-establish peace in that area.’’4? The 
same strong reaction came from the United Nations Commission in Korea. 
It reported on Monday its ‘‘unanimous gratification” at the adoption of 
the United States-sponsored Security Council Resolution.*? At the meet- 


36 Congressman Vito Marcantonio (A.L.P., N.Y.), 96 Cong. Ree. 9268-9269 (1950). 

37 96 ibid. 9230, 9290, 9315, 9333, 9544. 

88 This was the opinion of President Truman’s advisers. Hearings, Military Situa- 
tion in the Far East 954, 970, 2585; Paige, op. cit. above. See also Mosely, ‘‘ Soviet 
Policy and the War,’’ 6 Journal of Int. Affairs 107 (1952). 

39 Dept. of State Pub. No. 3922, United States Policy in the Korean Crisis 63-64 
(1950) ; Great Britain, Foreign Office, Summary of Events relating to Korea 1950, Cmd. 
No. 8078, at 27-28 (1950); U.N. Doe. S/1517 (1950); Paige, op. cit. above. 

40 Interview with Ernest Gross (Jan. 19, 1960). The Secretary General commented 
to Hickerson, who gave him the news late Saturday night, ‘‘My God, Jack, that’s a viola- 
tion of the United Nations Charter!’’ Paige manuscript. Cf. Lie, In the Cause of 
Peace 327-328 (1954). 

41U. 8. Ambassador Austin later testified to the reluctance of a national delegate to 
vote under such ¢cireumstances. Hearings, Appropriations for 1952, p. 1278. 

42 Security Council, Official Records, 473d Meeting, June 25, 1950, at p. 3. Cf. Lie, 
In the Cause of Peace 329-330 (1954). 

48 Security Council, Official Records, 474th Meeting, June 27, 1950, at p. 2. The 
Commission was made up of representatives of Australia, China, El Salvador, France, 
India, The Philippines and Turkey. Field observers for the Commission had returned 
only the day before the invasion from an inspection trip along the 38th parallel. On the 
basis of their report the Commission was able to deny authoritatively Communist charges 
that South Korea began the war. General Assembly, Official Records, Supp. No. 16 

* (1950). e 
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ing of the Security Council on June 27 six delegations expressed their ap- 
preciation of the action the United States had taken. Mr. Austin now 
offered a second U. 5. resolution which noted that ‘‘urgent military 
measures’’ were required, and continued: 


The Security Council 


Recommends that the Members of the United Nations furnish such 
assistance to the Republic of Korea as may be necessary to repel the 
armed attack and to restore international peace and security in the 
area. 


This resolution was adopted by a vote of 7 to 1. Yugoslavia was opposed 
and the Soviet representative was still absent. The Egyptian and Indian 
delegates, who were again without instructions, this time asked to be re- 
corded as not participating in the voting. The Egyptian delegate seemed 
to indicate personal sympathy with the majority, but at the next meeting, 
on June 30, he had to announce that his instructions would have been to 
abstain.** The Indian delegate, however, announced on June 30 that the 
Indian Cabinet, after considering the matter for two whole days, had 
decided to ‘‘accept’’ the resolution. Prime Minister Nehru later hinted 
that the possibility of sending a fighting force had been considered, 
but was rejected because United States action with respect to Formosa 
seemed to threaten involvement of China in the war.** A hospital unit 
was sent instead. It was reported that the Indian Government un- 
successfully urged Egypt also to accept the resolution.*® In Japan, 
the Liberal, Democratic, and Socialist Parties all officially announced 
their approval of the United Nations action. All but seven of the 
Member States of the United Nations (the exceptions being the Soviet 
bloc, Egypt and Yugoslavia) ultimately announced their support of the 
Security Council resolutions. Forty-one, besides the United States, offered 
some form of material assistance, and fifteen contributed armed forces.*® 
Summarizing the results of studies of the national attitudes of twenty- 
four countries towards the United Nations, Professor Robert MacIver re- 
ported that the stand taken in Korea considerably enhanced the prestige 


44 474th Meeting, pp. 14-15; 475th Meeting, p. 2. Dissatisfied with past performance 
of the United Nations where Egypt’s interests were concerned, the Egyptian Govern- 
ment took the position that the fighting in Korea was merely a ‘‘new phase’’ in the 
power struggle of Western and Eastern bloes. 

45 Dayal, India’s Role in the Korean Question 86-87 (1959). 

46 Ibid. 82. 

47 Japanese Ass’n. of Int. Law, Japan and the United Nations 65 (1958). 

48 U. S. Dept. of State Pub. No. 4178, United States Participation in the United 
Nations 35 (1951); Hearings, Department of State Appropriations for 1952, p. 1283. 
Combat forees were contributed by Australia, Belgium, Canada, Colombia, Ethiopia, 
France, Greece, Luxembourg, The Netherlands, New Zealand, the Philippines, Thailand, 

_ Turkey, the Union of South Africa and the United Kingtom. 
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of the United Nations and confirmed the belief, especially among the mid- 
dle and smaller states, in their own vital interest in the organization.*® 


Tus Decision To Prorecr Formosa®® 


Besides saying that United States forces were being sent into action 
in Korea, the President’s statement of June 27 also announced that the 
United States had decided to intervene between the Chinese Communists 
and Formosa. This action raised serious legal questions. In order to 
appraise it from a legal viewpoint, it is necessary to consider a previous 
decision on the same subject. 


1. The Decision of January 5, 1950 


The United States had been deeply involved in Chinese politics during 
World War II. This was an inevitable part of the war effort. The plight 
of China in 1945 was largely the result of the long and wearing struggle 
with Japan. In these circumstances the United States made efforts after 
the war to help Chiang’s Government re-establish control over the oceu- 
pied areas, and with the consent of both contending parties it tried to 
mediate the Chinese civil conflict. The Truman Administration was de- 
termined, however, that the United States must not become directly in- 
volved in that conflict. In the conditions flowing from the war it would 
not have been hard to have found legal justifications for military int®rven- 
tion, but it was felt that such a course was politically undesirable and 
would require an effort far beyond the capacity of the United States. 
Accordingly, with the departure of General Marshall from China in Janu- 
ary, 1947, the United States abandoned its effort to mediate between the 
Nationalist Government and the Communist authorities. While continu- 
ing a limited economic aid program, it withdrew American military ad- 
visers at the end of 1948. In the summer of 1949, as shown by its China 


49 MacIver, The Nations and the United Nations 39-40, 89 (1959). American of- 
ficials had been right in their assumption that the other members of the Security Council 
would not hesitate to act because of the absence of the Soviet representative. See Leo 
Gross, ‘‘ Voting in the Security Council: Abstention from Voting and Absence from 
Meetings,’’ 60 Yale Law J. 209 (1951); cf. McDougal and Gardner, ‘‘The Veto and the 
Charter: an Interpretation for Survival,’’ ibid. 258. Nor was there any support out- 
side of the Soviet bloc for Russia’s argument that the Korean struggle was a civil con- 
flict in which the Security Council was without competence to intervene. It was easily 
answered by the facts that it had never been possible to unite the two Koreas in one 
country, that the 38th parallel had been an international boundary between Soviet and 
American zones, and that the Republie of Korea, created by authorization of the Gen- 
eral Assembly, had been attacked from outside its borders. Moreover, the Security 
Council might intervene even in a civil war if it found that a threat to international 
peace was involved, since Art. 2, par. 7, specifically exempted enforcement measures 
from the domestic jurisdiction principle. 

50 For consistency, the Japanese name ‘‘Formosa’’ is used rather than the Chinese 
name ‘*'Taiwan,’’ except where the latter appears in quotations. 

51 Dept. of State Pub. No. 3573, United States Relations with China xiii, xv—xvi, 280~ 
285 (1949). j 
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White Paper, the Administration accepted the victory of the Communists 
as an accomplished fact and fell back on a position based on the United 
Nations Charter.5? Secretary Acheson directed Ambassador Jessup to 
supervise a general re-examination of the bases of American policy in Asia. 
His instructions (July 18, 1949) stated: 


You will please take as your assumption that it is a fundamental 
decision of American policy that the United States does not intend 
to permit further extension of Communist domination on the Continent 
of Asia or in the Southeast Asia area. Will you please draw up for 
me possible programs of action relating to various specific areas not 
now under Communistic control in Asia under which the United 
States would have the best chance of achieving this purpose... . 5 


This policy review continued through the summer and fall of 1949. 
Whether the United States should take steps to prevent the Communists 
from seizing Formosa was among the questions considered. The question 
became acute after Chiang Kai-shek, on December 8, 1949, abandoned the 
mainland and established his capital on the island. 

The argument that intervention to protect Formosa would be legally 
justified was being pressed at this time by Republican leaders. Arthur 
Vandenberg, Jr., reports that John Foster Dulles proposed it to Senator 
Vandenberg and to Secretary Acheson: . 


*Dulles suggested ... that, at least pending a Japanese Peace 
Treaty, the United States should continue to assert that Formosa was 
affected by an international interest and was not purely a China prob- 
lem because the Cairo Declaration, he argued [in which the Allied 
leaders promised the return of Formosa to China], was not itself an 
operating document but merely a statement of future purpose.” 


Vandenberg was noncommittal at first, but on January 28, 1950, he wrote 
in his diary: 


I am inclined to agree ... that we can sustain a legal claim that 
Formosa cannot be permanently separated from Japan exeept by terms 
of the ultimate Japanese peace treaty. I confess, however, that I 
was somewhat jolted in this concept when I discovered that this treaty 
reservation was not a part of the official proceedings at Cairo and 
Potsdam. The situation is somewhat further complicated by the fact 
that Japan’s formal surrender . . . included a cession of Formosa 
to the Chinese Republic; and that the first of General MacArthur’s 
executive orders after the surrender confirmed this cession. The fact 
remains that a strong argument can still be made in behalf of [the 
above] viewpoint (which I have always held myself).** 


The same argument was also pressed by Senator H. Alexander Smith, an 
influential member of the group of Republican moderates whose votes were 


52 Ibid. xvii; cf. similar statements of policy cited above, p. 48. 

5825 Dept. of State Bulletin 603 (1951). 

54 Arthur Vandenberg, Jr., The Private Papers of Senator Vandenberg 537 (1952). 
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essential to the Administration in matters concerning the European Re- 
covery Program and the European Military Assistance Program.*® 

Secretary Acheson and his advisers in the fall of 1949 disagreed with 
the view that intervention would be wise policy for the United States. 
The Joint Chiefs of Staff advised that, in the existing state of strength of 
the U. S. military establishment, it would be undesirable to commit any 
U. S. forces to the defense of Formosa." The State Department was con- 
vinced that no amount of United States aid, short of military action, would 
be sufficient to prevent the fall of the island, which was expected to occur 
in 1950.58 It also argued that intervention to protect Chiang’s regime 
would ‘‘involve the United States in a long-term venture producing at 
best a new area of bristling stalemate,” and would subject the United 
States to a propaganda attack on grounds of ‘‘militarism, imperialism, 
and interference,’’ with damaging consequences in Asia.*® 

This State Department view was opposed by Secretary of Defense John- 
son, who presented a JCS recommendation that a military mission should 
be sent to the island. At a meeting of the National Security Council on 
December 29, 1949, President Truman confirmed his decision against John- 
son and in favor of the State Department view. 

In the discussions preceding this decision Secretary Acheson and his 
top advisers had apparently not disputed the contention that there was an 
arguable legal basis for asserting an American interest in Formosa pending 
the formal peace settlement." However, when a public declaration of the 
non-intervention policy was issued by President Truman, seemingly in the 
hope of setting the question at rest, it defended that policy with arguments 
based on the prior commitments of the United States. It said (Jan. 
5, 1950) : 


Traditional United States policy toward China, as exemplified in the 
open-door policy, called for international respect for the territorial 
mtegrity of China. This principle was recently reaffirmed in the 
United Nations General Assembly resolution of December 8, 1949... . 


5696 Cong. Rec. 150-151, 154 (1950). Smith had returned from a trip to the Far 
East impressed with MacArthur’s strongly-held view that Formosa was the key to the 
defense of the Pacific. 

57 Hearings, Military Situation in the Far East 902, 1590, 1672, 1681. 

58 Ibid. 1672, 1681; Hanson Baldwin, N. Y. Times, Dec, 18, 1949; James Reston, 
N. Y. Times, Dee. 30, 1949. 

59 Information policy guidance memorandum, Dec. 23, 1949, printed in Hearings, 
Military Situation in the Far East 1667-1668, This memorandum was designed to 
mitigate the adverse psychological consequences of the fall of the island. Senator 
Vandenberg also felt at this time that ‘‘any militaristic action on our part in respect 
to Formosa could seriously jeopardize our suecessful contacts with India and Indonesia 
and Indo-China.’’ Arthur Vandenberg, Jr., op. cit. above, p. 540. 

60 Hearings, Military Situation in the Far East 2477-2478. 

61 Interview with Philip C. Jessup, Jan. 15, 1960; see also correspondence between 
Senator Smith and Ambassador Jessup, Hearings before a Subcommittee of the Senate 
Committee on Foreign Relations on Nomination of Philip C. Jessup to be U. S. Repre- 
sentative to the Sixth GeneraleAssembly, 82d Cong., Ist Sess., at pp. 885-887 (1951). 
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A specific application of the foregoing principles is seen in the 
present situation with respect to Formosa. In the joint declaration 
at Cairo on December 1, 1943, the President of the United States, the 
British Prime Minister, and the President of China stated that it 
was their purpose that territories Japan had stolen from China, such 
as Formosa, should be restored to the Republie of China. The United 
States was a signatory to the Potsdam declaration of July 26, 1945, 
which declared that the terms of the Cairo declaration should be ear- 
ried out. The provisions of this declaration were accepted by Japan 
at the time of its surrender. In keeping with these declarations, 
Formosa was surrendered to Generalissimo Chiang Kai-shek, and 
for the past 4 years, the United States and the other Allied Powers 
have accepted the exercise of Chinese authority over the Island. 


The United States has no predatory designs on Formosa or on any 
other Chinese territory. The United States has no desire to obtain 
special rights or privileges or to establish military bases on Formosa 
at this time.** Nor does it have any intention of utilizing its armed 
forces to interfere in the present situation. The United States Gov- 
ernment will not pursue a course which will lead to involvement in 
the civil conflict in China.... 83 


At his press conference on the same day Acheson specifically rejected argu- 
ments based on technical flaws in the Chinese title to Formosa: 


When Formosa was made a province of China nobody raised any 
lawyers’ doubts about that. That was regarded as in accordance with 
the commitments. . . . We did not wait for a treaty on Korea. We 
did not wait for a treaty on the Kuriles. We did not wait for a treaty 
on the islands over which we have trusteeship. 


Whatever may be the legal situation, the United States of America, 
Mr. Truman said this morning, is not going to quibble on any lawyers’ 
words about the integrity of its position. ... ® 


The President’s announcement provoked a vigorous Congressional de- 
bate. Senator Knowland accused the Administration of defeatism and 
inconsistency. It had stood up to Communism in Europe, taking risks of 
war in Greece, Turkey and Berlin. In the Far East, however, it was 
abandoning the defense of freedom. While he presented a letter from 
former President Hoover calling for American naval protection of For- 
mosa, Knowland stated that he did not believe it was necessary to go 
this far. In his opinion, military supplies and a military mission similar 
to those which had been sent to Greece would be enough to secure Formosa’s 
safety.*° Senator Taft endorsed the idea of using the Navy. If the 


62 Secretary Acheson explained the meaning of the phrase ‘‘at this time’’ by saying 
it was ‘fa recognition of the fact that, in the unlikely and unhappy event that our 
forces might be attacked in the Far East, the United States must be completely free 
to take whatever action in whatever area is necessary for its own security.’’ 22 Dept. 
of State Bulletin 81 (1950). 

68 22 Dept. of State Bulletin 79 (1950). This statement was timed to coincide with 
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United States had any consistent foreign policy, he said, its basis was 
‘to contain communism where it is and prevent any single step of ad- 
vance.” He said that he could not see why the United States should be 
less firm respecting Formosa than it had been with respect to Berlin, es- 
pecially in view of the fact that to prevent the Communists from taking 
Formosa would be comparatively easy. Taft disposed of the Cairo and 
Potsdam agreements by saying that the President lacked power to change 
the international legal status of Formosa by executive agreements made 
without the Senate’s consent.*® <A similar argument was made by Senator 
Ferguson (R., Mich.), who contended that Chiang was no more than Mac- 
Arthur’s agent on Formosa and that the United States was in the position 
of a trustee, having a positive legal obligation to preserve the status quo 
until a peace settlement. ‘‘AIl the other countries of the world,” he 
said, ‘‘have a right to expect that we will not conduct ourselves in a way 
to wreck the principles of international law.’ 87 

Although the Democrats in the Senate were practically unanimous in 
their support of the non-intervention policy, their speeches stressed the 
practical dangers of military involvement. Except for Senator Lehman, 
who argued that the United States was bound by past commitments and 
had no right to send the Navy to separate Formosa from China,® they 
did not take up the legal debate. The Administration’s intervention in the 
Greek civil war (where American officers prepared operations plans and 
were assigned down to the battalion level) effectively stopped them from 
arguing that action of that kind would be objectionable on Charter grounds. 
However, they did not even answer with legal objections the proposals for 
more direct military interference. Nor was any effective answer made 
to Knowland’s statement that, if the United States would not help Formosa 
to resist a Communist attack, no one could tell whether it would help South 
Korea, Burma, or Thailand, in the event they were attacked." No one 
pointed out that an attack on one of those countries, in contrast to an at- 
tack on Formosa, would be clearly international in character and would 
therefore violate the Charter. 


2. The Decision of June 27, 1950 


This policy on Formosa was completely reversed on June 27, 1950. The 
President’s announcement of that date said: 


The attack upon Korea makes it plain beyond all doubt that com- 
munism has passed beyond the use of subversion to conquer independ- 
ent nations and will now use armed invasion and war. It has defied 
the orders of the Security Council of the United Nations issued to 
preserve international peace and security. In these circumstances 
the occupation of Formosa by Communist forces would be a direct 
threat to the security of the Pacific area and to United States forces 
performing their lawful and necessary functions in that area. 


66 Ibid. 298-301. 67 Ibid. 472. 
68 Ibid. 1554-1558. è 69 Thid. 1558. 
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Accordingly, I have ordered the Seventh Fleet to prevent any at- 
tack on Formosa. As a corollary of this action, [ am calling upon 
the Chinese Government on Formosa to cease all air and sea operations 
against the mainland. The Seventh Fleet will see that this is done. 
The determination of the future status of Formosa must await the 
restoration of security in the Pacific, a peace settlement with Japan 
or consideration by the United Nations. 


I have instructed Ambassador Austin, as the representative of the 
United States to the Security Council, to report these steps to the 
Council. 


When it became necessary to defend this action against the Peiping gov- 
ernment’s complaint that it constituted aggression against China, Ernest 
Gross argued in the Security Council: 


The actual status of the island is that it is territory taken from 
Japan by the victory of the Allied forces in the Pacific. Like other 
such territories, its legal status cannot be fixed until there is interna- 
tional action to determine its future. The Chinese Government was 
asked by the Allies to take the surrender of the Japanese forces on that 
island. That is the reason the Chinese are there now. 


Gross also argued that Communist occupation of Formosa would threaten 
the security of the United Nations forces operating in Korea, and des- 
cribed the move as ‘‘an impartial neutralizing action . .. designed to 
keep the peace.’’ He said that the United States did not want Formosa 
for itself and would welcome United Nations consideration of the problem 
of its disposition.” Gross did not argue that the United States had 
the right to intervene in the Chinese civil war on the side of the Nationalist 
Government. Such an argument would have been inconsistent with the 
theory that the mission of the Seventh Fleet was an impartial neutraliz- 
ing action. 

This legal defense is not satisfying. -The TA concerning the legal 
status of Formosa was weakened by the statements that the President and 
the Secretary of State had made the previous January. It was rejected 
by the Nationalists as well as the Communist Chinese. The Nationalists’ 
representative in the Security Council declared on June 27: 


I should like to say, for the information of this Council that before 
1895 Formosa was one of the provinces of China and was again made 
one of our provinces after the surrender of Japan. The Chinese 
people expect their Government to utilize the human and material 
resources of Formosa to recover the territorial integrity and the polit- 
ical independence and freedom of China.” 


As long as Chiang held Formosa and took this position, the Communist 
victory in China would remain incomplete. In fact, the mission of the 
Seventh Fleet was intervention in the Chinese civil war—the imposition of 


70 Security Council, Official Records, 490th Meeting, Aug. 25, 1950, pp. 6~9. 
71 Ibid., 474th Meeting, June 27, 1950, p. 11. è 
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a truce on the United States’ terms.7? While the Security Council (or 
possibly the General Assembly) might have intervened to end fighting 
in the Formosa Strait if it determined that the situation there constituted 
a threat to international peace, there was no authorization in the Charter 
which would justify the United States in taking the law into its own hands 
or remove action by the United States from the category of a prohibited 
threat or use of force. 

The argument that friendly states were entitled to assist a recognized 
government in the case of internal rebellion, had the United States chosen 
to make it, would have been of very dubious validity." Nor could inter- 
vention on the side of the Nationalist Government have been justified under 
the exception of collective self-defense (Article 51), since that exception 
had reference only to an international attack.” 

While the decision to protect Formosa was defended after the event in 
terms of law, in the deliberations preceding its adoption there was, so 
far as the participants recall, no discussion of the question of its consist- 
ency with the Charter principles. The recommendation for this action 
was presented to the President by Secretary of State Acheson on Sunday 
evening, June 25, at the first meeting at Blair House. It had apparently 
emerged in the course of a discussion of possible courses of military action 
which was held at the State Department that afternoon. The Army was 
represented at this conference by Secretary Pace, Assistant Secretary 
Bendetson, General Collins (the Army Chief of Staff) and other military 
officers. The State Department participants were Secretary Acheson, 
Under Secretaries Webb and Matthews, Rusk and Merchant from the 
Bureau of Far Eastern Affairs, Hickerson (United Nations Affairs), Perk- 
ins and Achilles from the Bureau of European Affairs, Ambassador-at- 
Large Jessup and his Special Assistant, Charles Yost, Barnes (Policy Re- 


72 It seems fruitless to argue whether it was a use of force or only a threat of force. 
The framers of the Charter had not defined the terms. See above, pp. 46-47. That there 
may be an illegal use of force, though no weapon is fired, was indicated by the Inter- 
national Court of Justice in the Corfu Channel Case, [1949] I.C.J. Rep. 4, 83-35. 

73 This has already been indicated at pp. 46-47 above. The United States had claimed 
2 right to aid the established government in the Greek civil war. Efforts to harmonize 
that U. S. action with the Charter, by giving the Security Council or the General As- 
sembly the power to terminate the American assistance program at any time, were made 
by Senator Vandenberg. Arthur Vandenberg, Jr., op. cit. above, pp. 344-352. Philip 
Jessup (one of the decision-making group in 1950) had been eritical of the decision to 
aid Greece directly rather than through the U.N. ‘‘A foreign policy based on the 
United Nations,’’ he wrote in 1947, ‘‘is a policy of multilateral decision and action, not 
a policy of unilateral decision and action.’’? Jessup, The International Problem of 
Governing Mankind 56. 

[It should be noted that the considerations applying in 1950 are not necessarily de- 
terminative of the present legal situation with respect to Formosa. A persuasive argu- 
ment can be made that by their attack on the United Nations forces in Korea the 
Chinese Communists forfeited their legal right to object to the American protection of 
the island. ] 

74 Subsequently the United States did refer the disputed question of Formosa to the 
General Assembly. Below, p. 1. | 


e 


1961 | UNITED STATES REACTION TO KOREAN ATTACK 65 


ports Staff), and Davies and Miss Fosdick from the Policy Planning Staff.” 
While the legal profession was represented by Acheson and Jessup, there 
was no discussion of legal justification. The Legal Adviser’s Office was 
not consulted, although it had been drawn into the previous Formosa dis- 
cussions of December, 1949-January, 1950. At the conference at Blair 
House on the evening of June 25, at which Acheson presented the Formosa 
recommendation to the President, Webb, Jessup, Rusk and Hickerson were 
again present, as well as the top civilian and military officials of the Penta- 
gon. There was apparently no specific discussion of legal justification 
for the protection of Formosa and the President was not briefed on the 
legal issues. While all of the President’s advisers agreed with Acheson’s 
recommendation, Truman decided to postpone decision, saying that he 
wanted to “‘sleep on it.” In the meantime, the President authorized the 
issuance of orders to start the fleet on its way north from the Philippines, 
towards both the Formosa Strait and Korea. At the second Blair House 
conference the following night, Acheson’s Formosa recommendation was 
approved. 

While legal considerations were not brought into the discussion, several 
of the participants must have recalled the arguments made by Dulles and 
others that Formosa still had the status of oceupied enemy territory. 
Jessup, for one, assumed that this would be the basis of the United States’ 
legal case.”® It was recognized that United Nations endorsement of any 
action in the Formosa Strait could not be expected and that the United 
States would there be acting entirely on its own. 

The President and his advisers had not abandoned their intention to 
avoid involvement in the Chinese civil war. They hoped to accomplish 
this by imposing a cease-fire on the Nationalists as well as the Communists. 
In fact, however, such involvement was an inevitable consequence of the 
decision. Both Chinese governments recognized this. If the legal aspects 
of the decision had been discussed by the policy-makers, the inconsistency 
of their position in this respect must have become apparent.” 

Acheson later explained the Formosa decision as ‘‘flank protection”? 
for the troops in Korea. President Truman called it ‘‘a matter of ele- 
mentary security,’’ to keep the area of the Far East free of disturbances and 
distractions during the Korean erisis.72 These explanations, however, were 


75 Unpublished chronology of events in the first week of the Korean conflict, fur- 
nished by the Department of State. 

76 Interview with Philip Jessup, Jan. 15, 1960. 

77 The President’s advisers did not take seriously the risk that the Chinese Communists 
might decide to retaliate against this intervention by joining the war in Korea. As it 
turned out, the troops that had been concentrating for an assault on Formosa formed 
the core of the Chinese Communist armies which entered North Korea in October, 1950. 
Hearings, Military Situation in the Far Hast 22, 758. The Assistant Seeretary of 
State for Far Eastern Affairs testified in May, 1951, that ‘‘the oldest person on duty in 
the Office of Chinese Affairs’? had been there for three years. This turnover may have 
been a factor in the evident miscalculation of Chinese reactions and Soe Hear- 
ings, Dept. of State Appropriations for 1952, p. 930. 

7823 Dept. of State Bulletin 166, 463 (1950). 
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far too simplified to be accurate. A number of strategic and political 
considerations were involved. General MacArthur had long been urging 
that Formosa was the key to the whole strategic position in the Far East. 
In the event of general war resulting from the Korean fighting, a distinct 
possibility at the time of the Formosa decision, possession of the island 
would be an important asset. Acheson later said that one of his purposes 
was to avoid the loss of both Korea and Formosa.”® In point of time, his 
recommendation that Formosa be sealed off from Communist attack was 
made 24 hours before the recommendation that the United States intervene 
with force in Korea. The Russians, it was thought, had assumed the 
offensive in an area difficult for the free world to defend, with the purpose 
of altering the status quo to their advantage. A counter-move in the For- 
mosa Strait would be relatively easy, and it might restore a measure of 
American prestige, regardless of how the action went in Korea. By secur- 
ing Formosa, the United States also gained a bargaining asset. Had 
domestic politics not intervened, it might perhaps have been possible to 
secure a satisfactory settlement in Korea in return for the withdrawal 
of the fleet. Perhaps most important of all was the fact that the prospect. 
of at least partial mobilization, brought on by the Korean crisis, removed 
the reason which had originally led the Joint Chiefs of Staff to oppose 
the use of any of the United States’ limited forces for this purpose. Fi- 
nally, the desirability of unity in the crisis must have been in the minds 
of all. At his news conference on June 28, Secretary Acheson stressed 
the achievement of unity—among the President’s civil and military ad- 
visers, between the Administration and Congress, and in the country gen- 
erally as evidenced by the press and radio reaction. The reaction might 
have been less unanimous if the defense of Formosa had not been coupled 
with the action taken in Korea.®* 

In summary, law was not a factor in the Formosa decision. It was used 
in this instance only as a mine of arguments to be applied as justification 
after the event. The incident casts serious doubt on the depth of the 
policy-makers’ asserted feeling of legal obligation to consult the United 
Nations in advance of taking military action. They were evidently un- 
willing to follow these convictions, at least where Communism was con- 
cerned, to the point of accepting serious limits on their freedom of action. 
The reversal of the Administration’s previously announced Formosa policy, 
after so short an interval, also seemed to indicate that the legal principles 
and treaty commitments referred to in the statement of January 5 were 
window-dressing rather than real reasons for the policy adopted at that 
time. 


79 Paige, op. cit. above. 80 Ibid. 

81 Cf. p. 70, below. 

82 Secretary of Defense Louis Johnson considered Formosa of greater importance than 
Korea, as did Senators Taft and Knowland. Hearings, Military Situation in the Far 
East 2579-2580. 

83 Above, p. 50. 
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The fact that objections to the Formosa order on grounds of incon- 
sistency with the United Nations Charter were not given any serious con- 
sideration reflects the impact of the ‘‘cold war.” Relations between the 
United States and the Communist bloe had in fact taken on many of the 
characteristics of wartime. In war legal considerations receive low priority. 
Beginning with the formulation of the Truman Doctrine under Acheson’s 
leadership in 1947, the doctrine of containment of Communism had dis- 
placed the Charter principles from the central position in policy planning. 
George Kennan, the originator of the new doctrine, believed that the idea 
of U. N. control of aggression was a dangerous delusion, and favored a 
return to the freedom of diplomatic action which preceded the Charter 
agreement renouncing the use of force. Acheson was willing to accept 
political restraints on America’s freedom of action as the price of main- 
taining a coalition, but he was unwilling to accept legal restraints to which 
he was convinced the Soviets would pay no attention. He stated these 
convictions after his return to private life in the following terms: 


.. . It would be a great and dangerous mistake to mould political 
or military policy or action out of a fancied necessity of ‘‘reconciling’’ 
it with the United Nations Charter. 


It is true that Article II calls upon all members to settle their dis- 
putes by peaceful means and to refrain from force against the ter- 
rytorial integrity or political independence of any state. Whatever 
these words may mean, we cannot accept from them any limiting obli- 
gation not reciprocally accepted by our opponents. The rules must 
be the same for all. The words in question did not inhibit the part 
played by the Soviet Union in Korea and Hungary. We cannot per- 
mit them to foreclose us from action which we might consider wise 
and requisite in countering the use of force against us... The 
Charter may be a factor in determining what we think best; but it 
can have no more determinative authority with us than it does with 
others. To regard ourselves as inhibited by its words because we 
argue unsuccessfully that others should be so governed, or in order 
to set an example for those who have not the least intention of follow- 
ing it, seems to me a very bad bargain indeed. 


The United Nations and its Charter are neither an aid nor an 
impediment in determining military policy. A sounder guide lies in 
political and military considerations.® 


Even Jessup, the participant in the decisions of June, 1950, whom one 
would expect to have been most sensitive to the legal factor, had evidently 
come by 1950 to doubt the value of legal restraints in relations between 
the free world and the Communist Powers.*® 


84 Kennan, American Diplomacy 1900-1950, pp. 97-100 (1951). It has been reported 
that Kennan was the one high-level official who did not share the view that to bring the 
matter to the U.N. was the only reasonable course. Paige, op. cit. above. He was not 
in Washington at the time of the decision to make the U.N. appeal. 

85 Acheson, Power and Diplomacy 41-42 (1958). 

86 In 1953, soon after he left government service, Jessup suggested that a new term, 
‘fintermediacy,’’ defining a status half-way between peace and war, might be applied 
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The concept of the power struggle between ‘‘Communism’’ and the 
‘*free world’’ dominated Acheson’s view of world politics. ‘‘Communism”’ 
was seen as a unit, and the independence of states within the Communist 
bloc was viewed as a mere legal fiction. This produced the consequence 
that even so important a Communist government as that of People’s Re- 
publie of China was thought of as only a puppet of the Soviet Union. This 
concept was a serious oversimplification which vastly underrated the factor 
of nationalism within the Communist bloc and the insistent demand of 
peoples everywhere for national independence. The writer would argue 
that the Charter’s assumption of the independence of states was more 
realistic. However, the concept of Communism as a unit helps to explain 
the Formosa decision. In President Truman’s announcement of June 27, 
as well as in many later official statements, the aggressor was identified 
as ‘‘Communism,’’ rater than any particular government. If this was 
true, it seemed to provide justification for reacting to aggression from one 
Communist state with counterforce against a neighboring Communist 
state, 1f military considerations made that desirable. Such a course was 
irreconcilable, however, with the concept of the independent responsibility 
of states, which was the basis of the United Nations.*” It was evident 
that the majority of the United Nations remained committed to that con- 
cept. 


3. The Reaction of Domestic and International Opinion . 


When President Truman met with Congressional leaders to inform them 
of his decisions, several of them asked for assurance that the action being 
taken was within the framework of the United Nations and in accord 
with U. N. resolutions. The President answered that this was true as far 
as Korea was concerned, but that in respect to Formosa ‘‘we were acting 
on our own.’’* In publie statements other Administration spokesmen 
emphasized that the actions taken by the United States to stop the attack 
in Korea were ‘‘under the aegis of the United Nations,’’ without calling at- 


to such relations. Jessup, ‘‘Intermediacy,’’? 23 Nordisk Tidsskrift for Internationa] 
Ret 16, 26 (1953); also id., The Use of International Law 26-29, 129 (1959); ‘‘Inter- 
national Law in 1953 A.D.,’’ 1953 A.S.I.L. Proceedings 8, 14-15. 

87 There was no direct evidence at this time of Chinese complicity in the attack in 
Korea. In his talks with General MacArthur on Aug. 6-8, 1950, Ambassador Harriman 
stressed the importance to the United States’ case of any indications of Chinese par- 
ticipation. 2 Truman, Memoirs 352 (1956). In his fourth report as U.N. Com- 
mander, dated Sept. 18, MacArthur reviewed evidence obtained in prisoner-of-war 
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in China to do.’ 1949-50 Survey of International Affairs 351. 
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tention to the fact that the Formosa action was not U. N.-approved.®® In 
Congress the Formosa decision was accepted with apparent general ap- 
proval, although both there and in the press it was overshadowed by the 
happenings in Korea. 

This was also the case in the United Nations Security Council. Aside 
from expressions of approval of the United States action from the French 
and (Nationalist) Chinese representatives, there was no discussion of the 
Formosa issue until the receipt of the Chinese Communist complaint of 
U. S5. aggression in August.®° In statements made outside the United 
Nations the British Labor Government took care to disassociate itself from 
this element in United States policy, and it exercised its influence behind 
the scenes to secure assurances for the Chinese Communists that the fleet 
would be removed once the Korean issue was settled.’ 

In India the United States decision on Formosa produced an adverse 
reaction. Nehru declared: ‘‘The fact of this enlargement seemed to us 
to be not only not right, but to have dangerous consequences from the 
point of view of world peace.” He was determined to keep India clear 
of involvement in war with Communist China. This was the cause of 
the two days’ debate before India’s acceptance of the second Security 
Council Resolution and for the decision not to send any combat soldiers 
to participate in the U. N. campaign.*? In July Nehru urged the United 
States to allow the Chinese Communists to take China’s seat in the Security 
Couneil as a means of settling the Korean conflict. He wrote: “I do not 
think that the admission of China now would be an encouragement of 
aggression.” The United States, still holding all the Communist govern- 
ments responsible for the Korean aggression, refused to bargain.” 

From the Chinese Communist government the response to the President’s 
announcement was immediate and violent. Chou En-lai, Minister for 
Foreign Affairs, declared on June 28: 


Truman’s statement of June 27, and the actions of the American 
Navy, constitute aggression against the territory of China, and a total 
violation of the United Nations Charter . .. The fact that Taiwan is 
part of China will remain unchanged forever ... All the people of 
our country will certainly fight to the end single-mindedly to liberate 
Taiwan from the grasp of the American aggressors. 


89 Statements by Secretary Acheson, 23 Dept. of State Bulletin 6, 43 (1950); state- 
ment by Ambassador Jessup, ibid. 85. l 

90 French approval was explained by Chinese Communist support of the rebellion in 
Indo-China. 
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94 Ibid. 633-634. It was not until Aug. 24, however, that he addressed a formal 
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The fears expressed by other governments concerning the United States 
Formosa policy had some effect in Washington. Early in August, Averell 
Harriman was sent to confer with MacArthur. He later reported that 
he had 


explained in great detail why Chiang was a liability, and the great 
danger of a split in the unity of the United Nations on the Chinese- 
Communist-F’ormosa policies; the attitude of the British, Nehru and 
such countries as Norway, who, although stalwart in their determina- 
tion to resist Russian aggression, did not want to stir up trouble 
elsewhere. I pointed out the great importance of maintaining U. N. 
unity among the friendly countries, and the complications that might 
result from any mis-steps in dealing with China and Formosa.” 


On August 29, MacArthur’s message to the Veterans of Foreign Wars was 
published. Stating that the ‘‘Oriental mentality’’ respected only aggres- 
sive leadership, he stressed the strategic value of Formosa to the United 
States and argued that the United States must keep it permanently out 
of Communist hands.°* This was so completely at odds with the announced 
policy of the Administration that it was felt necessary to go beyond re- 
pudiating the statement and to give reassuranees to the British and the 
Indians. Ata press conference on August 30, Acheson said that the United 
States was trying to discourage the Chinese Communists from entering 
the Korean war by making it plain in every way that the United States 
had no aggressive intentions towards them. The next day the President 
told his news conference that it would not be necessary to keep the Seventh 
Fleet in the Formosa Straits after the Korean conflict was over.” On 
September 10, however, Acheson qualified the President’s remark by sug- 
gesting that the Communists (again linking the Russians and the Chinese 
as one entity) would be required to agree to the creation of a united inde- 
pendent Korea in return for the removal of the fleet. He recalled that 
the Cairo Declaration provided for this as well as for the return of For- 
mosa to China." Communist China’s hope to recover Formosa became 
one of the factors counted upon to keep her from intervening to prevent 
the occupation of North Korea.* 

The Security Council decided at the end of September to invite Com- 
munist China to send a representative to participate in the discussion of 


952 Truman, Memoirs 352 (1956). 

86 New York Times, Aug. 29, 1950. 
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99 After the Chinese had intervened in Korea, the Administration’s attitude hardened, 
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its complaint against the United States.?° On September 21, the United 
States referred ‘‘the question of Formosa’’ to the General Assembly, but 
it was in no hurry to have the issue discussed. Rather surprisingly the 
Indian representative, Sir Benegal Rau, now supported the American 
position on the legal title to Formosa. Korea and Formosa, he said, were 
both ‘‘former Japanese territories regarding whose disposal there have 
been certain declarations in the past, but whose actual disposal remains 
to be made.’’ His object, however, was compromise. He suggested that, 
as had been done with the former Italian colonies when the big four 
were unable to agree on their future, the disposal of these territories might 
be left to the General Assembly for decision.+? 

It was not until the end of November that the Formosan question came 
up for full-dress debate. Vyshinsky charged that the United States had 
violated ‘‘the Cairo and Potsdam agreements, the integrity of China, the 
principles of international law and the United Nations Charter, in par- 
ticular Article 2 (4).’’?° An international court might perhaps have 
agreed with him, but by this time the Chinese Communists had launched 
their attack against the United Nations forces in Korea. In these ceir- 
cumstances the General Assembly cut off debate on the Chinese complaint 
and turned to consideration of another agenda item entitled ‘‘Interven- 
tion of the Central People’s Government of the People’s Republie of China 
in Korea.’’ In the Seeurity Council the only vote in favor of the resolu- 
tion condemning the United States was that of the U.S.8.R.2% 


A CRITICAL COMMENT 


The American decision to react to the attack with military force chan- 
neled through the United Nations gave evidence of a determination to 
make the organization effective and set a precedent which bolstered the 
Charter rule against aggression. It brought a worldwide reaction of re- 
lief and approval and it clearly strengthened the smaller Powers’ con- 
viction of their own vital interest in the organization. 

Beyond its importance in strengthening the confidence of the United 
States’ allies, however, a principal value of the Korean precedent de- 
pended on the extent to which it conveyed to the Russians and the Chinese 
the conviction that the United States would fight if necessary in support 
of the Charter principles. But on this point the action taken with regard 


100 This produced an attempt by the Nationalist Chinese delegate in the Security 
Council, who insisted that a matter of substance was involved, to exercise a double veto. 
The United States and the Soviet Union both supported the ruling of the President of 
the Council that the question ‘‘whether [the Security Council] regards the vote taken 
this morning as procedural’’ was not vetoable. Security Council, Official Records, 507th 
Meeting, Sept. 29, 1950. 

101 General Assembly, 5th Sess., Official Records, Plenary Meetings, p. 133 (Sept. 27, 
1950). 

102 [bid., Ist Committee, p. 389 (Nov. 27, 1950). He cited statements by General 
MacArthur and U. S. Senators as evidence that the American purpose was to keep 
Formosa as a U. S. base. 

103 §30th Meeting, Nov. 30, 1950 (India did not parti¢ipate in the voting). 
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to Formosa introduced confusion. Rather than providing evidence of 
American insistence upon the Charter principles, it seemed to indicate 
that the United States was unpredictable in its actions and would depart 
from the rules when it chose. The precedent which it established of uni- 
lateral military action was one which others could point to in the future to 
justify taking the law into their own hands. Among the non-Communist 
Members of the United Nations there was very little support for this 
aspect of American policy. The majority considered Formosa an internal 
Chinese matter and feared that the American intervention might draw 
China into the Korean war. This American action prevented India, the 
most important of the free Asian nations, from giving wholehearted sup- 
port to the United Nations effort in Korea. 

The American decision-makers were convinced that in the normal course 
Formosa would fall to Chinese Communist attack sometime in 1950, and 
it must be assumed that this would have occurred if action to prevent it 
had not been taken by the United States. Whether the attempt to main- 
tain Chiang Kai-shek’s government on Formosa was in the long run an 
advantage or a liability for the United States is a highly debatable point. 
Nevertheless, it must be conceded that if the military containment of the 
Communist Powers is limited to action consistent with the principles of 
the Charter, Communist victories are likely to occur in some places, par- 
ticularly in backward areas, as a result of domestic upheavals or par- 
liamentary overturns. The United States here faces a fundamental choice 
of means. In support of the argument that the United Nations principles 
are of sufficient value to justify this sacrifice, the following considerations 
may be presented. 

The great value of the United Nations’ rules concerning the use of 
force is that they provide standards of international conduct which, 
despite occasional lapses, remain acceptable to all nations, Communist and 
non-Communist alike. They are based on the principle of national inde- 
pendence, which is the only principle capable of commanding universal 
support. Not long ago Secretary of State Herter called for agreement 
on ‘‘ground rules’’ for the competition between the rival social and polit- 
ical systems." Such ground rules are already in the United Nations 
Charter. The question is whether they are to be lived up to. Attention 
in this country has been focused on shortcomings in Communist perform- 
ance. But the most we can do towards assuring Communist observance 
of the Charter is to give evidence that we are prepared to offer firm re- 


104 New York Times, Nov. 17, 1959, Herter’s phrase suggests a possibly useful 
analogy. International law is comparable, not so much to national legal systems as to 
a set of customary ground rules and private agreements affecting relationships between 
a group of families living outside of organized government on some wild frontier. The 
wise head of a family, wanting to live in peace under such conditions, pays serious at- 
tention to the ground rules and to the fulfillment of his agreements with his neighbors. 
This is not to say that he might not encounter individuals intent on overstepping the 
rules who would have to be met with force. Preservation of the rules and of faith 
in agreements would nevertheless be an important factor in determining his actions. 
Why should not the statesman Rave in mind similar principles of national interest? 
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sistance to any international aggression. American adherence to the inter- 
national standard is equally important to world peace and more within 
our power to control. This is our first responsibility. 

Aside from the question of what course is most likely to secure the 
respect and support of other nations, a highly practical reason for close 
adherence to the Charter’s limits is the need to avoid getting into a major 
war as the result of miscalculation. Most of the discussion of the ways to 
keep wars limited has focused on strategie doctrine. Legal limits deserve 
serious attention also. If we convince the Russians by our actions that 
we Will not use force outside of the United Nations except in defense against 
an international armed attack, but that we are determined to resist inter- 
national aggression, Russian missteps such as occurred in Korea may be 
deterred. On our part also, restraint in initiating military action will re- 
duce occasions for fighting. If we undertake military action outside the 
bounds set by the Charter our opponents are likely to feel justified or 
impelled to interfere on the other side. 

Closer adherence to legal limits on the use of force would not eliminate 
all danger of miscalculation. It has already been noted that the agreed 
rules include no precise definition of what actions constitute aggressive in- 
tervention in civil conflict or what measures of counter-intervention might 
be justifiable in terms of self-defense. In such situations the rights and 
wrongs of national action are subject to later appraisal by U. N. organs. 
A poliey of respect for legal limits would, however, produce a relative 
lowering of the danger. ‘‘Firmness”’ alone, if it is not tied to legal prin- 
ciples, can lead only to a repetition of the disastrous crisis diplomacy of 
the European Powers from 1905 to 1914. 

The danger of miscalculation if the legal limits are not strictly adhered 
to is illustrated by the Korean war. Though often cited as the classic 
example of a war that was kept limited, in the legal sense American policy- 
makers did not keep it limited enough. Probable miscalculation by the 
Russians in starting the war has already been noted. On the American 
side it was expected that the ‘‘neutralization’’ of Formosa would keep 
the Communist Chinese quiet while the Korean matter was being dealt 
with. It clearly had the opposite result. Frustration at being thwarted 
in their plans to complete their victory over the Nationalists was one of 
the causes of China’s intervention m Korea. It is worthy of note that 
the troops that had been concentrated opposite Formosa in June were 
those which attacked the U. N. forces in Korea in November. A second 
cause of China’s intervention was the attempted military occupation of 
North Korea by MacArthur’s forces. Here also a greater concern to keep 
the military action within the rules of the Charter might have dictated 
greater caution.1°° The risks of widening the war would thus have been 
notably diminished. 


105 Space is insufficient to permit adequate discussion of the degree of attention given 
to the Charter requirements in making this decision. It may be noted, however, that the 
decision to continue the advance was made in Washington rather than at the U.N., and 
this before the adoption of the General Assembly’s reselution of Oct. 7, 1950, which 
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In some later instances (under the sueceeding Administration) keeping 
the Communists guessing about American intentions came to acquire the 
status of deliberate policy. There was some indication, particularly at 
Suez in 1956, that our policies concerning the permissible uses of force 
kept our allies guessing as well.1° 





laid plans for holding elections under U.N. auspices in all Korea. Warnings from the 
Chinese Communists that they would intervene if U.N. forces crossed the 38th parallel 
were dismissed as a bluff. The military occupation of North Korea was assumed rather 
than decided in the resolution of October 7. In formulating the resolution the General 
Assembly had before it only the question of adopting a new political program for 
Korea. Neither the General Asembly nor the Security Council was ever asked to 
authorize the military occupation of North Korea. The most that ean be said is that 
the vote on Oct. 7 indicated that the majority of the Members did not disapprove of the 
United States’ intention to carry the eampaign to the North. See Goodrich, Korea: A 
Study of U. S. Policy in the United Nations, Ch. VI and Appendix, pp. 223-226 (1956) ; 
cf. book review by Leo Gross, 52 A.J.L.L. 163-166 (1958). 

106 Each of the following instances deserves serious study with respect to the ceon- 
sideration given to the legal factor: 

A. The question of intervention in Indochina. In April, 1954, when the French in 
Indochina were being hard pressed by the Communist-led Viet Minh forces, Secretary of 
State Dulles sought unsuccessfully to secure British agreement to an American-British 
military intervention to aid the French. It was apparently planned to bring the situa- 
tion to the U.N. only after the war had been thus ‘‘internationalized.’’ 1954 United 
States in World Affairs 220-225; 2 Eden, Memoirs 106-119 (1960). 

B. The Guatemalan case. Two months after the Indochina crisis, Washington ap- 
parently contributed arms and encouragement to the Castillo-Armas force which in- 
vaded Guatemala from Honduras. It successfully prevented a hearing for Guatemala in 
the Security Council. 1954 United States in World Affairs 380-387; American As- 
sembly, The United States and Latin America 161-167 (1959). 

©. Treaty with Chiang Kai-shek. On Dee. 2, 1954, the United States entered into 2 
Mutual Defense Treaty with the Republic of China which, while referring to Formosa 
as territory of the latter, bound the United States to come to the aid of the Na- 
tionalists if they should be attacked in that territory by the Communist Chinese. While 
this raised serious questions of compatibility with the Charter’s Art. 2, par. 4, the 
treaty went on to protest the signatories’ ‘‘faith in the purposes and principles of the 
Charter of the United Nations,’’ declared that it was not to be interpreted as affecting 
their rights and obligations under the Charter, and reaffirmed their undertaking to 
refrain from the use of force in any manner inconsistent with the purposes of the 
United Nations. 31 Dept. of State Bulletin 899 (1954). Chiang was ‘‘re-leashed’’ at 
this time. 

D. Incidents concerning the Chinese ‘‘offshore islands.’’ At the end of 1954, the 
Chinese Communists began their assaults on these islands which still remained in posses- 
sion of the Nationalists. As distinguished from Formosa, the offshore islands had 
always been Chinese territory. Nevertheless, in January, 1955, the President obtained 
from Congress authority to use U. S. forces in defense of these Nationalist possessions 
if he considered such a course necessary to assure the defense of Formosa. 32 Dept. of 
State Bulletin 211-213 (1955). American intentions were kept purposely ambiguous in 
1955, but in 1958 the United States announced that it would defend the offshore islands. 
Secretary Dulles declared that any attempt by the Chinese Communists to seize them 
‘fwould be a crude violation of the principles upon which world order is based.’?’ 
Former Secretary Acheson responded: ‘‘The principles on which world order is based 
(whatever they may be) are not involved at all. Two Chinese forces are contending 
over Chinese coastal islands which quite obviously have much more effect on the 
security of the mainland ...than upon that of Formosa.’’ 38 Foreign Policy Bulletin 
20, 21 (1958). as 
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If it had placed greater emphasis on adherence to the Charter principles, 
the Truman Administration would have been in a stronger position with 
respect to its domestic political opponents. Acheson’s Far Eastern policy 
as announced at the beginning of 1950 (that Formosa was an internal 
Chinese matter in which the United States should not involve itself, but 
that the Chinese must realize that the United States would take a serious 
view of any international aggression) was strictly in accordance with the 
Charter. If he had stuek to that position in June, even while recom- 
mending military support for South Korea, his policy could have been 
justified as a consistent defense of the Charter. It would have drawn 
support from the popular respect for legal principle and from the far 
from negligible segment of American opinion which attached value to the 
United Nations.” By deciding to intervene in Formosa without regard 
to the principles of the Charter, Acheson made it impossible to defend 
his course in these terms and opened himself to the damaging charge that 
his China policy had been characterized by vacillation and appeasement 
of Communism. This may have been his most serious political mistake. 
After seeming to give in to his critics in June, he later found it politically 
impossible to hold to his intention that the future of Formosa should be 
a matter to be decided by the United Nations. 

It is not contended that the Charter principles should always be the 
decisive factor in determining national policy. There may be instances in 
which other overriding considerations of national interest may be decisive, 
although it should be possible to do what ought to be done in a way that 
does not conflict with the Charter principles. If those principles have 
value, however, they merit serious consideration in every Instance in which 
they are drawn in question. The most serious conclusion that emerges 
from this study is the fact that the Charter principles were not always 
taken into consideration in the process of policy determination. Symp- 
tomatic of this is the fact that no representative of the Legal Adviser’s 





“a  —— 


E. Intervention in Lebanon. In 1958 the United States intervened during revolu- 
tionary disturbances in Lebanon, sending troops there at the request of the Lebanese 
Government, but without United Nations authorization, despite the fact that the charge 
of assistance to the rebels by the United Arab Republic had been brought before the 
Sceurity Council and a U.N, Observation Group had been sent to Lebanon to ensure 
against such assistance. 1958 Yearbook of the United Nations 86-51, 

F. The Suez Crisis. Although the United States recoiled from the use of force by its 
Allies in the Suez Crisis of 1956 and in that instance, as in Korea, acted in support of 
the law of the Charter, the other incidents referred to above suggest that a key to the 
American attitude may have been the fact that the conflict involved colonialism rather 
than Communism. It also seems that statements of Secretary Dulles and other Ameri- 
ean officials in the months following nationalization of the Suez Canal led the British to 
believe that the United States did not rule out the use of force against Nasser ‘‘as a 
last resort.’? See 2 Eden, Memoirs 476, 484, 486-488, 497-498, 561; but ef. 517-518 
(1960). 

The crisis in the relations of the United States and Cuba, still developing at the time 
of this writing, evidently raises these issues anew. 

107 The assurances to the public that all actions taken to meet the Korean attack were 
‘funder the aegis of the United Nations,’’ without specifically distinguishing the 
Formosa action, were actually misleading. s 
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office participated in the deliberation on the initial reaction to the attack. 

The State Department’s Legal Adviser should fill two rôles. He ought 
to be a sort of ‘‘ Assistant Secretary of State for International Law,’’ with 
responsibility for calling to the mind of the Secretary the relation of a 
proposed course of action to the United States’ long-range policy of pro- 
moting the development of international law. He is also legal counsel 
for the United States, with the task of suggesting the best use of argu- 
ments and legal procedures in furtherance or in defense of the United 
States’ political imterests.1°° The latter rôle has been emphasized almost 
to the exclusion of the former. The Legal Adviser can only fulfill the 
former. function if he is consulted regularly at the stage of policy formu- 
lation<. 

Decisions respecting the use of the armed forces in individual instances 
are made by the President. It is up to him and his Secretary of State 
to decide whether United States policy gives genuine support or mere 
lip-service to the principles of the Charter. As every lawyer knows, some 
argument in legal terms can be made in support of any desired course 
of action. However, if legal principles are used merely to support the 
interest of the moment, the public will be confused and misled, and the 
usefulness of the principles will be impaired. These officials bear the re- 
sponsibility for educating the public on the implications of United Nations 
membership. 


108 See Gross, ‘‘ Operation of the Legal Adviser’s Office,’’? 43 A.J.I.L. 122 (1949). 
This dichotomy corresponds to that in the rôle of the state in international law. The 
state is, in most instances and as far as concerns its own actions, the final judge of 
what the law.is. It is also, before the bar of the United Nations and world opinion, an 
advocate for national and group interests. These rôles are frequently confused—witness 
the common assumption that actions of the United States are always in accordance 
with international law and that all legal statements by the Secretary of State are 
equally reliable indices of what the law is. 


JURISDICTION OVER FOREIGN MERCHANT SHIPS IN THE 
TERRITORIAL SEA: AN ANALYSIS OF THE GENEVA 
CONVENTION ON THE LAW OF THE SEA * 


By Luxe T. LEE 
Harvard Law School 


I, INTRODUCTION 


/The conclusion of the United Nations Conference on the Law of the Sea 
in 1958 +t has occasioned many commentaries by authorities on international 
law.? Scant attention, however, has been paid to that part of the Con- 
ference dealing with jurisdiction over foreign merchant ships in the ter- 
ritorial sea, This is surprising in view of the centuries-old controversy af- 
fecting the interests of a vast number of ship-owners and seafarers. In- 
deed, the importance of the width of the territorial sea would not have 
assumed such serious proportions but for the fact that its determination 
would secure for the coastal states Jurisdiction over a specific portion of the 
sea.? 


* The substance of this study was undertaken at the Hague Academy of International 
Law by the author in his capacity as a participant of the Center for Studies and Research 
in International Law and International Relations in August-October, 1959. The 
author wishes to express his grateful acknowledgment to the Hague Academy as well 
as the Center’s director, Mr. E. Lauterpacht, for making this study possible. The 
views expressed herein, however, are the personal views of the author. 

186 nations participated in this Conference in Geneva, from Feb. 24 to April 28, 
1958. See Final Act, U.N. Doc. A/Conf. 13/L.58. Four conventions were adopted: 
Convention on the Territorial Sea and the Contiguous Zone (U.N. Doc. A/Conf. 13/ 
L.52); Convention on the High Seas (U.N. Doe. A/Conf. 13/L.53); Convention on 
Fishing and Conservation of the Living Resources of the High Seas (U.N. Doe. A/Conf. 
13/L.54); and Convention on the Continental Shelf (U.N. Doe. A/Conf. 13/1.55) ; 
reprinted in 52 A.J.LL. 834-861 (1958). 

2 See, for example, Arthur H. Dean, ‘‘The Geneva Conference on the Law of the Sea: 
What Was Accomplished,’’? 52 A.J.I.L. 607-628 (1958); Marjorie M. Whiteman, 
**Conference on the Law of the Sea: Convention on the Continental Shelf,’’ ibid. 
629-659; Max Sgrensen, ‘‘Law of the Sea,’’ International Conciliation, No. 520 
(November, 1958); Philip C. Jessup, ‘‘The United Nations Conference on the Law 
of the Sea,’’ 59 Columbia Law Rev. 234-268 (1959); Sir Gerald Fitzmaurice, ‘‘Some 
Results of the Geneva Conference of the Law of the Sea,’’ 8 Int. and Comp. Law Q. 
73-121 (1959); D. H. N. Johnson, ‘‘The Preparation of the 1958 Geneva Conference 
on the Law of the Sea,’’ ibid. 122-145; ‘*The Geneva Conference on the Law of the 
Sea,’’? 13 Year Book of World Affairs 68-94 (1959); Grigory I. Tunkin, ‘‘The Geneva 
Conference on the Law of the Sea,’’ International Affairs (Moscow, July, 1958), pp. 
47-52; Loftus Becker, ‘‘The Breadth of the Territorial Sea and Fisheries Jurisdiction, ’’ 
40 Dept. of State Bulletin 369-374 (1959). 

3 The second United Nations Conference on the Law of the Sea, in which 87 nations 
were represented, met in Geneva from March 16 to April 27, 1960. This conference, 


like the 1958 Conference, failed to delimit the breadth gf the territorial sea. A joint 
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This paper is concerned with an analysis of Articles 19 and 20 of the 
Geneva Convention on the Territorial Sea and Contiguous Zone (hereafter™ -~ 
referred to as the Geneva Convention), which deal, respectively, with 
criminal and civil jurisdiction. They read as follows: 


ArricLe 19. 


(i The criminal jurisdiction of the coastal State should not be 
exercised on board a foreign ship passing through the territorial sea 
to arrest any person or to conduct any investigation in connection. 
with any crime committed on board the ship during its passage, save 
only in the following cases: 

(a) If the consequences of the crime extend to the coastal State; or 

(b) If the crime is of a kind to disturb the peace of the country or 

the good order of the territorial sea; or 

(c) If the assistance of the local authorities has been requested by 

the captain of the ship or by the consul of the country whose’ 
flag the ship flies; or 

(d) If it is necessary for the suppression of illicit traffic in narcotic 

drugs. 

2. The above provisions do not affect the right of the coastal State 
to take any steps authorised by its laws for the purpose of an arrest 
or investigation on board a foreign ship passing through the territorial 
sea after leaving internal waters. 

3. In the cases provided for in paragraphs 1 and 2 of this article, 
the coastal State shall, if the captain so requests, advise the consular 
authority of the flag State before taking any steps, and shall faciJitate 
contact between such authority and the ship’s crew. In eases of 
emergency this notification may be communicated while the measures 
are being taken. 

4, In considering whether or how an arrest should be made, the local 
authorities shall pay due regard to the interests of navigation. 

5. The coastal State may not take any steps on board a foreign ship 
passing through the territorial sea to arrest any person or to conduct 
any investigation in connection with any crime committed before the 
ship entered the territorial sea, if the ship, proceeding from a foreign 





Canadian-United States proposal for a six-mile territorial sea coupled with an ad- 
ditional six-mile fishing zone was narrowly defeated by a vote of 54 in favor, 28 against, 
and 5 abstentions, which lacked the necessary two-thirds’ majority. For concise and 
lucid articles on the development and significance of the conference, see Arthur H. 
Dean, ‘‘The Second Geneva Conference on the Law of the Sea,” 54 AJ.I.L. 751 
(1960); J. P. A. François, ‘‘Second International Conference on the Law of the Sea,’’ 
6 U.N. Review 12-14 (June, 1960); D. W. Bowett, ‘The Second United Nations Confer- 
ence on the Law of the Sea,’’ 9 Int. and Comp. Law Q. 415-436 (1960). See also 
a series of U.N. documents under A/CONF. 19, some of which have been republished as 
annexes to Official Records; and New York Times, March 18, 1960, p. 51, col. 1; April 
27, 1960, p. 1, col. 6; April 28, 1960, p. 20, col. 2. 

4 As used in this convention, the word ‘‘ jurisdiction?’ refers exclusively to the exercise 
of the judicial and associated functions in contradistinction to the exercises of the 
legislative or executive jurisdiction. ‘‘ Judicial jurisdiction’’ is exercised ‘‘ by a formal 
decision of an officer or body acting judicially.’’ See American Law Institute, Re- 
statement on ‘‘Jurisdiction’’ (1930), $76. Accordingly, excluded from the purview 
of Arts. 19 and 20 are such governmental acts as the levying of eharges for services 
rendered, routine inspection of ships’ papers, the drawing up and enforement of 
customs, traffic, sanitary and ofher regulations by port authorities, ete. 
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port, is only passing through the territorial sea without entering in- 
ternal waters. 


ARTICLE 20 


1. The coastal State should not stop or divert a foreign ship passing _ 
through the territorial sea for the purpose of exercising civil jurisdic- ; 
tion in relation to a person on noard the ship. ! ' 

2. The coastal State may not levy execution against or arrest the 
ship for the purpose of any civil proceedings, save only in respect of 
obligations or liabilities assumed or incurred by the ship itself in the 
course or for the purpose of its voyage through the waters of the / 
eoastal State. er 

3. The provisions of the previous paragraph are without prejudice 
to the right of the coastal State, in accordance with its laws, to levy 
execution against or to arrest, for the purpose of any civil-proceedings, 
a foreign ship lying in the territorial sea, or passing through the ter- 
ritorial sea after leaving internal waters. 


The conclusions reached are equally applicable to government ships op- 
erated for commercial purposes.° 


II. Common FEATURES or ARTICLES 19 anp 20 we 
A. Scope and Gaps 


Foreign ships on the landward side of the demarcation line separating 
the territorial sea from the high sea may find themselves in any of the 
following positions: (1) Lying in port; (2) Lying in the territorial sea for 
ordinary navigational purposes; (3) Lying in the territorial sea for pur- 
poses other than ordinary navigation; (4) Passing through the territorial 
sea after leaving internal waters; (5) Passing through the territorial sea 
toward internal waters; or (6) Passing through the territorial sea without 
entering internal waters. 

By concerning themselves merely with the right of innocent passage,’ 


5See Art. 21. For rules applicable to fishing vessels, government ships operated 
for non-commercial purposes, and warships, see Arts. 14(5), 22, and 23, respectively. 
The provisions of Art, 14(5) appear to support the Ecuadorian position that a coastal 
state has the right to compel foreign fishing vessels engaging in innocent passage to 
observe such laws and regulations it may make so as to ensure their non-fishing in the 
territorial sea. See Charles B. Selak, Jr., ‘‘Fishing Vessels and the Principle of 
Innocent Passage,” 48 AJ.I.L. 627-635 (1954), concerning the U. S.-Eeuadorian 
fishery dispute. 

8 In view of the numerous and oft-conflicting concepts of ‘‘innocent passage,’’ a pre- 
cise definition is impossible. It is generally agreed, however, that, as a minimum, such 
passage includes peaceful navigation through the territorial sea without entering 
internal waters, as well as stopping and anchoring insofar as the same are incidental 
to ordinary navigation or are rendered necessary by distress or force majeure. Bce 
‘The Legal Status of the Territorial Sea’’ in 3 League of Nations, Acts of the 
Conference for the Codification of International Law 213: Territorial Waters (V. 
Legal, 1930. V. 16), Art. 3(3) of the Draft. See also 3 Gidel, Le Droit International 
Publie de la Mer 204-291 (1932-34); Smith, The Law and Custom of the Sea 36 et seq. 
(2nd cd., 1950); Philip C. Jessup, The Law of Territorial Waters and Maritime Jurisdie- 
tion 123 (1927); Harvard Research Draft on ‘‘The Law of Territorial Waters,’’ 23 
A.J.IL. Spee. Supp. 241-380 (1929), Arts. 14 and 17 with Comments. 
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“Articles 19 and 20 of the Geneva Convention contain rules regulating only 
those ships in the 2nd, 4th, and 6th categories.‘ Questions may be asked 
concerning (a) jurisdiction over ships in the other categories, and (b) the 
wisdom of the proposed rules or their conformity with state practice. 

It should be noted that ships of the 3rd and 5th categories may be as- 
similated to those of the Ist on the grounds so succinctly stated by Pro- 
fessor Jessup: 


If a foreign vessel passes through territorial waters for the purpose 
of entering a port, or if it anchors or hovers in such waters, it can no 
longer be considered as exercising the.right of innocent passage. Its 
aims are not in accord with the basis of that right. Such vessels do 
not therefore enjoy even the qualified immunity granted to ships in 
passage. The status of these ships, as already indicated, is to be 
assimilated to that of ships in port.’ 


Such assimilation may also be justified on grounds of practicality, since 
states usually wait for ships to arrive in port before undertaking neces- 
sary actions. Furthermore, in view of the discretionary power left for 
each state, if not, indeed, each ‘‘port,’’ to define for itself the geographical 
limit of the ‘‘port,’’ the latter—especially one with primitive facilities— 
may encompass, in addition to internal waters,’ also part of the territorial 


sea. 

The omission concerning jurisdiction over foreign ships lying in port 
may be attributable to an earlier failure at its codification. Among the 
Bases of Discussion drawn up by the Preparatory Committee for the 1930 
Hague Codification Conference was the following provision (No. 27): 


The criminal jurisdiction of the State to which the port belongs may 
not be exercised in regard to crimes or offences committeed on board 
a foreign merchant ship lying in a port except: (1) where the crime 
or offence was committed by or against persons not forming part of 
the crew; or (2) where, in the opinion of the competent local au- 


With respect to the question whether innocent passage includes navigation through 
the territorial sea for the purpose of entering or leaving internal waters, there is no 
agreement. The Harvard Research Draft (Art. 14, Comment) and Professor Jessup 
(p. 123), for example, hold that such navigation is excluded from the meaning of 

. ‘¢mnocent passage,’’ while the Geneva Convention (Art. 14(2) and (4)) includes 
such navigation as constituting ‘‘innocent passage.’’ 

7 The status of ships in the 5th category should have been regulated under Sec. ILI: 
Right of Innocent Passage, although neither Art. 19 nor Art. 20 makes any reference 
to it. 8 Jessup, op. cit. 123. 

9 The territorial sea is different from internal (also called interior or national) 
waters in that the latter are assimilated to the land territory and are not subject to the 
right of innocent passage by foreign vessels. Art. 8 of the Geneva Convention provides: 
‘‘For the purpose of delimiting the territorial sea, the outermost permanent harbour 
works which form an integral part of the harbour system shall be regarded as forming 
part of the coast.’’? This definition does not exclude the possibility that a ship can be 
‘‘in port’? while at the same time outside ‘‘the outermost permanent harbour works’’ 
—henece, in the territorial ~sea. 

[us on the other hand, the view of Colombos (International Law of the Sea 74 
( 


, 


A 4th ed., 1959)), who defines a ‘‘port’’ as being within the ‘‘interior or national 
d 


waters. ?? 
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thority, it was of a nature to disturb the peace of the port; or (3) where 
the assistance of the local authorities was requested by the captain of 
the ship, the consul of the country whose flag the ship flies, or a person 
directly affected.*® 


In the course of the conference, Poland 1 and the United States 1? proposed 
the elimination of the above provision from the final text on the ground that 
it lay outside the purview of the conference. In view of the divided 
Opinions concerning the proper place for this provision and the lack of 
adequate time for a thorough examination of the subject, the Preparatory 
Committee recommended that the 1923 Convention on the International 
Regime of Maritime Ports +ë be supplemented by regulations defining the 
scope of the coastal state’s jurisdiction over foreign ships in inland waters.’* 
The Geneva Convention simply follows the Hague precedent by omitting 
any reference to ships in port, even though the recommendation of the 
Hague Preparatory Committee has yet to be implemented. 


B. Differential Treatment 


It should be emphasized that the Geneva Convention would confer upon 
a coastal state greater powers over ships which are passing through the 
territorial sea after leaving internal waters and also, implicitly, ships 
which are lying in port or in the territorial sea, than over those which are 
merely passing through the territorial sea. (This differential treatment 
was cafried over from the International Law Commission draft (hereafter 
referred to as the I.L.C. draft), which in turn was based on the Hague 


103 L. N. Acts of the Conference 181. See also Art. 30 of the ‘‘Réglement sur le 

régime légal des navires et de leurs équipages dans les ports étrangéres,’’ adopted by 
the Institute of International Law at its 1898 session at The Hague, 17 Annuaire de 
Droit International 273 (1898): 
‘í Par exception, les faits commis à bord des navires dans un port, qui ne constituent 
que des infractions à la discipline et aux devoirs professionnels du marin, ne relèvent 
que de la justice nationale du bord. L'autorité locale doit s’abstenir d’intervenir, à 
moins que son concours ne soit régulièrement réclamé, ou que le fait ne soit de nature 
à troubler la tranquillité du port. Même dans ce dernier cas, le juridiction locale ne 
peut devenir compétente que si le fait constitue, en même temps qu'une infraction 
disciplinaire, un délit de droit commun.’’ 


113 L. N. Acts of the Conference 191. 12 Ibid. 196. 

13 58 L. N. Treaty Series 276; 22 A.J.I.L. Supp. 69-82 (1928). 

143 L. N. Aets of the Conference 212. 

15 See discussion under Criminal Jurisdiction and Civil Jurisdiction below. 


16 Report of the International Law Commission Covering the Work of Its Eighth 
Session (1956), U.N. General Assembly, 11th Sess, Official Records, Supp. No. 9 
(A/3159); 51 A.J.I.L. 154 (1957). The Commentary to Art. 20 (p. 64) reads: 
‘In the case of a ship lying in the territorial sea, the jurisdiction of the coastal State 
should be regulated by the State’s own municipal law. Such jurisdiction is more 
extensive than in the case of ships which are simply passing through the territorial 
sea along the coast. This applies also to ships which have called at a port or left a 
navigable waterway in the coastal State; the fact that a ship has moored in a port and 
had contact with the land, taken on passengers, ete., increases the -coastal State’s 
powers in this respect.’ Gedung supplied.) 
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Convention’s assumption that the interests of a coastal state are more 
directly affected by foreign ships stationary in the territorial sea or passing 
through it after calling at a port than by those in continuous passage}; 
Actually, the differential treatment belongs more properly to the category 
of lex ferenda than lex lata. For an exhaustive examination of national 
laws and regulations,'® judicial decisions,’® and treaties 7° reveals that, as 
long as a ship is on the landward side of the sea boundary, the test of 
jurisdiction is usually that of disturbance of the ‘‘tranquillity of the port,’’ 
along with such considerations as the seriousness of the crime, the na- 
tionality of the principals involved, the membership in the crew, or the 
existence of a request by the captain of the ship or the consul of the flag 


17 See similar provisions in the Observations on Art. 8 of the Draft Report of the 
First Sub-Committee of the Hague Codification Conference of 1930, in 3 L. N. Acts of 
Conference 205. 

18 See, for example, Ecuador, Code of Criminal Procedure (1955 ed.), Art. 3(5), 
U.N. Leg. Ser., Laws and Regulations on the Regime of the Territorial Sea 335-336 
(hereinafter referred to as U.N.L.S.); Denmark, Order No. 290 of Nov. 15, 1932, 
concerning prosecution in respect of offenses committed on board foreign vessels in 
Danish territory, Lovtidende A, July-December, 1932, No. 54, Nov. 21, 1932, p. 1867, 
U.N.L.S. 335; Cuba, Code of Social Defense, April 4, 1936, L. Jiménez de Astia and 
F. Carsi Zacarés, Codigos Penales Iberoamericanos (1946), Vol. I, pp. 856-858, Art. 
7(B), U.N.L.S. 334; France, Avis du Conseil d’Etat du 20 novembre 1806, 5 Bulletin 
des Lois 602 (3e série), U.N.L.S. 336-337; Italy, Instructions of the Minister of the 
Interior to police officials, April 4, 1867, cited in Prospero Fedozzi, ‘‘ Des Delits à Bord 
des Navires Marchands dans les Eaux Territoriales Etrangéres,’’ 4 Rev. gén. de Droit 
int. pub. 211 (1897); Japan, Regulation concerning the function of judicial police 
officials (Instruction of the Chief of the Criminal Affairs Bureau, Ministry of Justice), 
December, 1923, Art. 132, U.N.L.S. 343. 

19 See, for example, the eases of The Sally and The Newton (France), 5 Bulletin 
des Lois 602 (3e série); The Albissola (Italy), Il Diritto Marittimo (1931), 1929-30 
Annual Digest 105; The Forsatining (Franee), 17 Rev. de Lég. et Jurispr. 143 (1843) ; 
Due Sorelle (Tunisia, France), 30 Journal Clunet 162; The Godfrey (Palermo, Italy), 
cited in Fedozzi, ‘‘Des Délits à Bord des Navires Marchands dans les Eaux Territoriales’ 
Etrangéres,’’ 4 Rev. gén. de Droit int. pub. 211 (1897); Le Ministère publie e. Gennaro 
Pastore et Consorts (Belgium), 1883 Pasicrisie Belge, II, 122; Seamen of the Merchant 
Ship Amphitrite v. The Captain, Gamboni Mazzitelli (Chile), 2 Revista de derecho y 
jurispr. IT, sec. 2, p. 159 (1904). 

20 See, for example, the following treaties or consular conventions: Japan-Belgium, 
1896 (88 Brit. and For. State Papers 410), Art. 11; U. S.-Germany, 1923 (U. 8, Treaty 
Series, No. 725), Art. 23; Italy-Czechoslovakia, 1924 (34 League of Nations Treaty 
Series (hereinafter referred to as L.N.T.S.) 105), Art. 21; Germany-Soviet Union, 1925 
(53 L.N.T.S. 165), Art. 25; Germany-Estonia, 1925 (51 L.N.T.S. 264), Art. 21; 
France-Poland, 1925 (73 L.N.T.S. 265), Art. 25; U. S.-Finland, 1934 (152 L.N.T.S. 45), 
Art, 25; U. &.-Costa Rica, 1948 (70 United Nations Treaty Series (hereinafter re- 
ferred to as U.N.T.S.) 27), Art. 10; Philippines-Spain, 1948 (70 U.N.T.S. 143), Art. 15; 
Greece-Lebanon, 1948 (87 U.N.T.S. 381), Art. 27; U. S.-Ireland, 1950 (222 U.N.TS. 
107), Art. 23(2); U. S.-U. K., 1951 (165 U.N.T.S. 121), Art. 22(2); U. K.-Norway, 
1951 (Norway, St. pap. No. 47 (1951)), Art. 27 (2); U.K.-France, 1951 (Cmd. 8457 
(France)), Art. 40(2); U. K.-Sweden, 1952 (202 U.N.T.S. 157), Art. 27(2); U. K- 
Greece, 1953 (191 U.N.T.S. 151), Art. 28(2); U. K.-Mexico, 1954 (Cmd. 9162 (Mexico)), 
Art. 29(2); U. K.-Italy, 1954 (Cmd. 9193 (Italy)), Art. 29(2); France-Sweden, 1955 
(mimeographed text from the French Embassy, Washington), Art. 37; U. K.-Federal 
Republie of Germany, 1956 (Cmd. 5 (Germany)), Art. 32(2). 
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state. Indeed, the departure of the Geneva Convention, the I.L.C. draft, 
and the Hague Convention from customary practices may also be at- 
tributed, at least in part, to a confusion of ‘‘vigilance’’ in the exercise of 
power with ‘‘power’’ itself. On the whole, however, the differential treat- 
ment is to be welcomed, for it strikes a proper balance between the greatest 
possible freedom of navigation and the necessity for safeguarding a na- 
tion’s peace and security. 


C. Significance of the Words ‘‘Should Not’? 


{ As adopted in the final text of the Geneva Convention, the words “‘should 
not’’ appear in the key provisions of both Articles 19 and 20. The ques- 
tion is raised concerning the significance of the expression ‘‘should not’’: 
Does it denote a binding force with all the legal consequences that flow 
from it, or a mere exhortation, non-compliance with which may be con- 
demnable on moral, but not legal, erounds?/ In order to answer this ques- 
tion, a background study of the Geneva Convention is necessary. 

It should be pointed out that the relevant provisions in the I.L.C. draft, 
upon which the Geneva Convention was based, employs the words ‘‘may 
not’’ instead of ‘‘should not.” Thus, Article 20(1) of the draft reads: 
‘A coastal State may not [ne peut] take any steps on board a foreign ship 
during passage....’’ (Emphasis supplied.) Article 21(1) provides: ‘A 
coastal State may not [ne peut pas] arrest or divert a foreign ship passing 
throwgh the territorial sea for the purpose of exercising civil jurisdiction 
in relation to a person on board the ship.” (Emphasis supplied.) With 
but a few drafting changes, these two provisions were reproduced from the 
relevant provisions of the Hague Convention of 1930 7 (Articles 8 and 9), 
which also used the expression ‘‘may not.’’ It should also be noted that 
the precursors of the Hague Convention, while not employing the term 
‘‘may not’’ per se, used words of legally, rather than morally, prohibitive 
nature for the relevant articles.?? 

It was the United States Delegation which proposed at the Hague 
Codification Conference of 1930 the substitution of the expression ‘‘should, 
generally, not” [ne devra pas, en règle générale] for ‘‘may not” with 
respect to the exercise of crinunal jurisdiction over foreign vessels passing 
through the territorial sea.” Although this proposal failed of adoption 
then, the United States Delegation at the Geneva Conference on the Law of 
Sea, 1958, renewed the proposal,™ along with a similar proposal concern- 
ing civil jurisdiction.» The rationale of the United States position prob- 
ably was that a coastal state’s criminal and civil jurisdiction within its 


213 L. N. Acts of the Conference 212-217. 

22 The expression ‘‘ne tombent pas’’ was used in Art. 7 of the Projet de règlement 
relatif á la Mer Territoriale, 33 Annuaire 100 (1927, I). See also the use of the words 
‘“sont, comme tels, en dehors’? in Art. 6 of the 1894 Règles sur la définition et le régime 
de la mer territoriale, 13 Annuaire 329 (1894-95). 

23 See the U. S. amendment to Basis of Discussion No, 22, 3 L. N. Acts of the Con- 
ference 196, ‘ 

24 U.N. Doe. A/Conf. 13/0.1/1.41. 25 U.N. Doe, A/Conf. 13/0.1/L.42. 


, 
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territorial sea is, according to strict theory of international law, ‘‘un- 
limited.” The use of the expression ‘‘may not’’ would therefore con- 
stitute a derogation from the state’s sovereign rights, and hence a departure 
from the established rules of international law. On the other hand, the 
use of the words ‘‘should, generally, not’’ would have the merits of up- 
holding the traditional principle of territorial sovereignty while paying 
due regard to the interests of navigation and the ‘‘existing practice’’ of 
states.*® 

The validity of the United States proposals may be questioned on the 
following grounds. In the first place, there is the difficulty of drawing 
a hard and fast line which could separate international law from ‘‘existing 
practice’’ of states. After all, one may ask, what is “‘customary interna- 
tional law’’ except custom (practice) which has acquired the force of law? 

On doctrinal grounds, the United States position was challenged by 
delegations of many countries at the Geneva Conference. Thus, the 
Norwegian Delegation insisted that one of the important principles eon- 
cerning Innocent passage was that a ship in such passage was only subject 
to the coastal state’s jurisdiction for strictly limited purposes.?*7 The 
Danish Delegation stressed the existence of an absolute principle against 
any coastal state’s interference with ships in innocent passage for the 
purpose of exercising civil jurisdiction.7® Criticisms of the United States 
position were also voiced by the delegations of Sweden,”’ Israel,” the 
Soviet Union,** and the Philippines.” (The Geneva Conference gubse- 
quently deleted the word ‘‘generally’’ from the United States proposals, 
but incorporated the words ‘‘should not’’ in both Articles 19 and 20 33) 

Although the Conference adopted what might appear as a compromise 
solution, in actual effect, there can be no question but that the final text 
represents a victory for the United States position. (The two key pro- 
visions of the articles are thus not clothed with any mandatory legal 
authority but are worded as a mere exhortation to states to be reasonable 
In exercising jurisdiction over foreign merchant ships passing through 
their territorial eter | 

Actually, the debate 2 the Geneva Conference reflected the long-stand- 
ing jurisprudential cleavage between the Anglo-American doctrine, on 
the one hand, and that of France and its fellow continental countries, on 


drag the other. {The former asserts that a state’s jurisdiction over foreign 
pit» Ships in territorial waters is absolute, although,Jas a matter of comity, con- 


venience, and usage, (the state may disclaim “jurisdiction in cases where 
only the internal order of the ship is involved or the tranquillity of the 
port is affected. France and other continental countries recognize as a 


26 See the two preceding notes. 
27 3 U.N. Conference on the Law of the Sea 119 (A/Conf. 13/39). 


28 Ibid. at 124. 29 Ibid. at 125. 
30 Ibid. at 119. 31 Ibid. at 125. 
82 Ibid. i 


33 Ibid. at 117, 125; 2 ibid. 66 (A/Conf. 13/38). 
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rule of law that such matters or disputes be left to the jurisdiction of the 
flag state.*+ 

The observation has been made, however, that fn actual effect there_is 
little difference between the decjsions of the Anglo-American courts-and 
those of the continental courts.**) Viewed in this light, the adoption of 
the Anglo-American position by the Geneva Convention would have no 
significant bearing upon future conduct of states. Nevertheless, at least 
one point needs to be noted: Whereas formerly states adhering to the 
continental doctrine could insist, as a matter of legal right, on exclusive 
jurisdiction over their ships engaged in innocent passage through foreign 





34 For an analysis and comparison of these two doctrines and their impact on state 
practices, see, generally, C. John Colombos, International Law of the Sea 277-287 (4th 
ed., 1959); Herbert W. Briggs, The Law of Nations 349-354 (2nd ed., 1952); Philip 
C. Jessup, The Law of Territorial Waters and Maritime Jurisdiction, Ch. 3 (1927); 1 
Hyde, International Law 735-743; 2 Hackworth, Digest of International Law 208-242 
(1941); 2 Gidel, Le Droit International Public de la Mer 165-252 (1932-34); Joseph 
Imbart Latour, La Mer Territoriale 281-306 (1889). 

It should be noted that the Harvard Research Draft on ‘‘The Legal Position and 
Functions of Consuls’? (26 A.J.LL. Supp. 281 (1932)) leans towards the U. S. position. 
Art. 11(g) proposes that consuls be authorized ‘‘to adjust matters pertaining to the 
internal order and discipline of such vessels, including differences between members of 
the crew pertaining to wages and the execution of contracts related thereto, to the 
extent that the authorities of the receiving state do not exercise jurisdiction.’’ (Em- 
phasis supplied.) 

With respect to the practice of Latin American states, there is no uniformity. Some 
states, indeed, adopt the Anglo-American as well as the French approaches simultane- 
ously. The majority of them, however, adhere to the continental approach. Thus, the 
‘í Bustamante Code’? of the Convention on Private International Law, signed at the 
Sixth International Conference of American States in Havana, 1928 (86 L.N.T.S. 120; 
22 A.J IL. Spec. Supp. 273-327 (1928)) provides that ‘*The obligations of the officers 
and seamen and the internal order of the vessel are subject to the law of the flag’’ (Art. 
281), and that the penal laws of the coastal state are inapplicable with respect to 
í offences committed in territorial waters or in the national air, on foreign merchant 
vessels or aircraft, if they have no relation with the country and its inhabitants and 
do not disturb its tranquillity’? (Art. 301). This convention was ratified by fifteen 
Latin American states up to September, 1956. 

On the other hand, the Treaty on International Penal Law, signed at Montevideo in 
1940 (8 Hudson, International Legislation 482 (1938-41)) provides: ‘‘Crimes com- 
mitted on board vessels other than vessels of war shall be tried and punished by the 
judges or tribunals, and according to the laws of the State in whose territorial waters 
a given vessel was located at the time when such a erime was committed.’’ (Art. 10.) 
This treaty, until December, 1955, was ratified only by Uruguay and thus not in force. 
It was, however, signed by six other Latin American states, among which Bolivia, Brazil, 
and Pern were also signatory Powers to the ‘‘Bustamante Code’’! Likewise, the treaty 
concerning international criminal law signed at Montevideo in 1889 (18 Martens, 
Nouveau Recueil Général de Traités 433 (2ème série)) states: ‘‘If an offence is com- 
mitted on board a merchant vessel, the offender shall be tried and punished in conformity 
with the law of the State in the territorial waters of which the vessel was lying at the 
time of the offence.’’?’ (Art. II.) This treaty has been ratified by Argentina, Bolivia, 
Paraguay, Peru, and Uruguay, among which Bolivia and Peru were also signatory 
Powers to the ‘‘ Bustamante Code’? ! 

35 See Jessup, The Law of Territorial Waters 192; Colgmbos, International Law of 
the Sea 286. 


86 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 55 


waters, they could not, upon ratifying the Geneva Convention, so insist. 
In other words, {Articles 19 and 20 of the Geneva Convention would have 


; Pox EEE ces paar aens a eg ng 
the effect of sanctioning concurrent jurisdiction over ships engaging in in- 
nocent passage, while inviting the coastal states not to exercise it) 


¥ D. Collision 


Although the Convention on the High Seas provides for rules governing 
jurisdiction in collision cases,°° the Convention on the Territorial Sea and 
the Contiguous Zone contains no explicit provision concerning collision 
in the territorial sea. However, Articles 19(1) and 20(2) conceivably 
cover the coastal state’s exercise of criminal and civil jurisdiction, re- 
spectively, in matters of collision.’? In general, collision cases are settled 
by reference to treaties already in existence, among which the two con- 
ventions concluded in Brussels in 1952 merit special mention: the In- 
ternational Convention for the Unification of Certain Rules Relating to 
Penal Jurisdiction in Matters of Collision or Other Incidents?! and the 
International Convention on Certain Rules concerning Civil Jurisdiction 
in Matters of Collision.*® 


TII. CRIMINAL JURISDICTION 
A. Effects of Crime 


Uragani 1 of Article 19 lists a number of exceptions to the rule that 
the criminal jurisdiction of the coastal state should not be exercised on 
board a foreign ship passing through the territorial sea. Two of these 
concern the effects of the crime committed on board the ship and read as 
follows: 


(a) If the consequences of the crime extend to the coastal State; or 
(b) If the crime is of a kind to disturb the peace of the country or 
the good order of the territorial sea. 


86 Art. IT provides: 

‘<1. In the event of a collision or of any other incident of navigation concerning a 
ship on the high seas, involving the penal or disciplinary responsibility of the master or 
of any other person in the service of the ship, no penal or disciplinary proceedings may 
be instituted against such person except before the judicial or administrative authorities 
either of the flag State or of the State of which such person is a national. 

‘<2, In disciplinary matters, the State which has issued a master’s certificate or a 
eertificate of competence or licence shall alone be competent, after due legal process, 
to pronounce the withdrawal of such certificates, even if the holder is not a national of 
the State which issued them. 

‘3. No arrest or detention of a ship, even as a measure of investigation, shall be 
ordered by any authorities other than those of the flag State.’’ 

37 The Commentary to Art. 21(2) of the LL.C. draft, as well as the observations on 
Art. 9 (2nd sentence) of the Hague Convention (3 L.N. Acts of the Conference 215), 
upon which Art. 20(2) of the Geneva Convention was modeled, specifically mentioned 
‘“eollision’’ as a situation to be covered by these articles. 

38 United Kingdom, Parl. Papers, 1952-53, Vol. XXIX, Cmd. 8954; 53 A.J.LL. 536 
(1959). 88 Ibid. 532. 
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The above wording is identical with that of the Hague Convention (Article 
8), except that, at the suggestion of the British Delegation, a more precise 
‘phrase, ‘‘to the coastal State,’ replaced the earlier expression, ‘‘beyond 
the ship.” = 

In examining sub-paragraph (b), one is faced with the problem of de- 
fining the words ‘‘peace’’ and ‘‘good order” and of determining who is 
to judge whether these have been disturbed. It should be noted that, 
historically, in the absence of a centralized judicial system in the world 
community, it has been left to the judicial authority of each state to define 
the meanings of ‘‘peace’’ and ‘‘good order’’ and to determine whether 
these have been disturbed. An unavoidable result is that an act may 
be considered a ‘‘disturbance’’ of the ‘‘peace’’ of the port by one state, 
but not by another state. In the Wildenhus case, for example, both 
the State of New Jersey and the Belgian Consul claimed jurisdiction over 
a murder on board a Belgian vessel lying at anchor in the port of Jersey 
City. The Consular Convention between the United States and Belgium 
of 1880 (Article 11) specifically stated: 


The respective consuls general, consuls, vice-consuls, and consular 
agents shall have exclusive charge of the internal order of the mer- 
chant vessels of their nation, and shall alone take cognizance of all dif- 
ferences which may arise, either at sea or in port, between the captains, 
officers, and crews, without exception, particularly with reference to 
the adjustment of wages and the execution of contracts. The local 
authorities shall not interfere, except when the disorder that has 
arisen is of such a nature as to disturb tranquillity and publie order 
on shore or in the port, or when a person of the country, or not 
belonging to the crew, shall be concerned therein. In all other eases, 
the aforesaid authorities shall confine themselves to lending aid to the 
consuls and vice-consuls or consular agents, if they are requested by 
them to do so, in causing the arrest and imprisonment of any person 
whose name is inscribed on the crew list, whenever, for any cause, the 
said officers shall think proper.* 


wThe United States Supreme Court, however, sustained the local juris- 
diction in view of the ‘‘gravity’’ of the ‘‘felonious homicide’’ on board 
the Belgian vessel which had awakened the public interest and caused 
public excitement.*? „~ 


40120 U. S. 1 (1887). See also The State v. Dave Johnson Plazen, Costa Rica, Court 
of Cassation (1928), 1927—28 Annual Digest, Case 99. 

4121 Stat. 123. 

42 It should be noted that even French courts are occasionally inclined toward adopting 
‘‘moral disturbance?’ as test of jurisdiction. Thus, in the case of The Tempest, 1 Dalloz 
88 (1859), an American officer killed one sailor and wounded another on board the 
American ship in the port of Havre. The officer gave himself up to the French 
authorities for protection against attempted lynching by American sailors who rioted 
on shore. The lower court commenced criminal prosecution against him, claiming juris- 
diction on the grounds that the American consul did not seek jurisdiction, that the 
officer gave himself up, and that the ensuing disturbance required French actions. The 
officer’s appeal for annulment of the decree on the ground that the court was in- 
competent was rejected by the Court of Cassation, which held: ‘‘It-is a principle of 
international law that each state has sovereign jurisdiction throughout the extent of all 


_ 
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Mn the case of Antont,*® on the other hand, a murder of a crew member 
by the captain aboard a French vessel anchored in the port of the Island 
of Carmen, Mexico, was regarded by the Supreme Court of Justice of 
Mexico as not constituting a disturbance of peace of the port.“ The Court 


said: 


Considering: That from the investigation, it does not appear that 
the crime in question disturbed the peace of the inhabitants of the 
port of the Island of Carmen; that it also does not appear that the 
members of the crew and other persons in the boat asked for protec- 
tion from the Mexican authorities, and neither did they make a com- 
plaint about the crime, and what they did was simply to bring ashore 
the remains of Durand for the purpose of informing the authorities; 
that no treaties exist between the Republic of Mexico and France on 
account of which the present case would have to be decided according 
to the principles of reciprocity; that ‘‘Anemone’’ is under French 
eolors; that the victim of the crime is not a person outside of the 
crew; it results, therefore, that there is not any circumstance which, 
under section 3 of Article 189 of the Penal Code and in accordance 
with the principle of reciprocity, would bring the case within the 
competence of the Mexican courts. 


Declaring its lack of jurisdiction in this case, the Court ordered the re- 
lease of the prisoners involved therein. 

The significance of the murder cases of Wildenhus and Antom lies in 
the demonstrable lack of a generally accepted standard for the “‘tranquil- 
lity of the port” and the decisive rôle played by the local judiciary im 
the interpretation thereof.** 

The arbitrariness inherent in the decentralized definition of ‘‘peace’’ 
and ‘‘good order” might have been mitigated by resort to the Optional 
Protocol of Signature concerning the Compulsory Settlement of Disputes 
attached to the Geneva Convention, but for the fact that, inasmuch as 
Article 19(1) as a whole constitutes a mere exhortation, its parts (the 
exceptions enumerated therein) cannot be endowed with something (a 
legally binding force) which is lacking in the whole. Therefore, as long 


its territory.’’ Conceding that foreign merchantmen could not be subjected to the 
territorial jurisdiction except when the interests of the local state are involved, the 
Court nevertheless said that each state was interested in the repression of crimes com- 
mitted in its ports, not only by foreign crew members against outsiders, but even where 
only the crew was involved. In the latter case, the local authorities would be con- 
cerned ‘‘when the act is of a nature to compromise the tranquillity of the port, or when 
the intervention of the local authority is requested, or when the act constitutes a common 
crime of such gravity as not to permit any nation to leave it unpunished.’’ (Emphasis 
supplied.) Though a mere dictum, the last proviso, according to Professor Jessup, ‘ ‘has 
apparently been fully accepted in France,’’ thus marking ‘fan extension of the earlier 
doctrine, implying that no actual disturbance is necessary if the crime is sufiiciently 
heinous.’’ The Law of Territorial Waters and Maritime Jurisdiction 148. 

43 6 El Foro 194; Hudson, Cases on International Law 630 (1929). 

44 See also People v. Wong Cheng, 46 Philippine R. 729 (1922), in which the Philip- 
pine Supreme Court ruled that opium-smoking on board a foreign vessel anchored in 
the port of Manila constituted a breach of public order. In an earlier decision, U. 8, v. 
Look Chaw, 18 Philippine R. 573 (1911), however, the Court said that mere possession 
of opium on board a foreign vessel in the territorial sea did not constitute such a breach. 
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as the word ‘‘should’’ remains in Article 19(1), it matters not what the 
real meaning of ‘‘peace’’ and ‘‘good order’’ is. In the final analysis, the 
judicial authorities of the coastal state alone define the ‘‘peace’’ of the 
port, the ‘‘good order’’ of the territorial sea, and the disturbance thereof. 


„B. The Narcotics Clause 


Article 19(1)(d) specifies the necessity for the ‘‘suppression of illicit 
traffic in narcotice drugs’’ as one of the grounds for the exercise of erim- 
inal jurisdiction by the coastal state on board a foreign ship passing 
through the territorial sea.” This is a completely new feature which can- 
not be found im any of the earlier codification works. Though conceding 
that the substance of this clause might already be covered elsewhere in 
the convention,*® the Pakistani Delegation, which proposed this elause, 
justified its inclusion in the convention by the desirability of removing 
any possible uncertainty.*® In the course of the deliberation, the Pakistani 
proposal was opposed by several delegations on such grounds as: (1) the 
clause merely spelled out one of the many cases covered by sub-paragraphs 
(a) and (b);*7 (2) the crime of nareotics traffic is ordinarily committed 
before the ship enters the territorial sea of the coastal state, and hence it 
lies outside the purview of this article ;** (3) the question of illicit traffic 
in nareotie drugs, being of prime international importance, should be dealt 
with on a broader scope than in Article 19, which is concerned only with 
innoctnt passage through the territorial sea;*® (4) the narcotics clause, if 
adopted, might be used as a pretext by the coastal state to detain and 


search ships on mere suspieion, thus interfering with the right of inno- 


cent passage ;°° and (5) at any rate, the suppression of illicit traffic in nar- 
cotie drugs could best be accomplished by alerting-the-ship’s first port of 
call, where adequate measures could be taken.*t On top of all these, one 
may also ask this question: If the inclusion of the clause, despite the ad- 
mittedly ‘‘illicit’’ nature of the narcoties traffic, is prompted by the desire 
to remove any possible ‘‘uncertainty’’ with respect to the right of the 
coastal state to exercise criminal jurisdiction over a foreign ship in in- 
nocent passage, would the absence of mention of other crimes in the same 
article thereby make less certain the right of that state to exercise such 
jurisdiction ? 

Notwithstanding the cogent objections registered by the various dele- 
gations and the absence of any convincing arguments in support of the 
Pakistani amendment, the latter was adopted by the Geneva Conference,” 


45 The Pakistani Delegation specifically mentioned Art. 19(1){a) in this connection, 
although Art. 19(1)(b) could conceivably have covered this situation also. 

46 3 U.N, Conference on the Law of the Sea 81. 

47 See statement made by the British Delegation, ibid. at 116. 

48 By the Norwegian Delegation, ibid. 49 By the Turkish Delegation, ibid. 

50 By the Norwegian Delegation, ibid. 51 By the Norwegian Delegation, ibid. 

52 The laek of enthusiasm for the Pakistani amendment was reflected in the large 
number of abstentions in the vote taken in the First Committee: 33 to 8, with 30 
abstentions (ibid. at 117). Par. 1 of Art. 19, as amended, however, was adopted by a 
we of 64 to 0, with 7 abstentions (ibid.), and Art. 19 as a whole, as amended, was 
al a at the Plenary Session by a vote of 80 to none (2.ibid. 66). 
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with the explicit approval of the delegations of Nationalist China, Ceylon, 
Israel, Thailand, and Yugoslavia.” |, 


C. The Consular Réle 


Article 19(3) provides that, where a coastal state is to exercise criminal 

jurisdiction on board a foreign ship in the territorial sea, it ‘‘shall, if 
the captain so requests, advise the consular authority of the flag State 
before taking any steps, and shall facilitate contact between such authority 
and the ship’s crew. In cases of emergency this notification may be com- 
municated while the measures are being taken.’’ 

In the original proposal by the Greek Delegation, the clause ‘‘if the 
captain so requests’’ and the last sentence were absent.°* These were 
inserted by a Yugoslav amendment in order, respectively, to avoid bringing 
the machinery of notification unnecessarily into action and to cover emer- 
gency situations where prior notice to consuls would be impossible.’ Taken 
together, the Greco-Yugoslav contribution represented a welcome develop- 
ment in international law. In the first place, it is a logical deduction from 
the universally accepted principle that consular functions include as- 
sistance to and protection of seamen and the settlement of disputes between 
seamen and shipmasters.** There is no doubt but that knowledge about 
any action the local authorities may take on board a vessel flying the flag 
of the sending state would facilitate the effective discharge of consular 
protective functions. Thus, in the case of Gerhard Eisler, who jumped 
bail in the United States in 1949 and was arrested by British authorities 
on board the Polish liner Batory, the Polish Government protested to 
the British Government for, among other things, the arrest of Eisler with- 
out prior notification to the Polish diplomatie or consular authorities. 
The British Government agreed that such notification was a practice ‘whieh 
should normally be followed, as a matter of courtesy, in proceedings of 
this kind.’’ It regretted, therefore, ‘‘the failure to give prior notice of- 
ficially to the Polish consular authorities,’’ even though the British note 
stated that British police had attempted to get in touch with a Polish con- 
sul in Southampton in the mistaken belief that one was stationed there, 
and that no harm resulted in view of the Polish knowledge of the action 
the British authorities were about to take.®® 

Indeed, many national regulations and treaties have already imecorpor- 
ated the substance of Article 19(3). The United Kingdom Instructions 


38 Ibid. at 116. 54 U.N. Doe. A/Conf. 13/C.1/L.33. 

55 3 U.N. Conference on the Law of the Sea 117. 

56 See, for example, 1 Oppenheim-Lauterpacht, International Law 838 (8th ed., 1955) ; 
Graham H. Stuart, American Diplomatic and Consular Practice 312-321 (2nd ed., 
1952); Julius I. Puente, The Foreign Consul 59-67 (1926); Ferdinand de Cussy, 
Règlements Consulaires 20-23 (1851); 4 Haekworth, Digest of International Law 877- 
947; Luke T. Lee, Consular Law and Practice, Ch. 8 (London: Stevens and Sons, 1961). 

57 See the note from the Polish Government to the British Ambassador, Sir Donald St. 
Clair Grainer, dated May 16, 1949, text in Polski Instytut Spraw Miedzynarodowych, 
Zbiór Dokumentów, 1949, No. 5, pp. 8365-78, especially p. 373. 

58 See the reply from the British Government to Ambassador Michalowski of Poland, 
dated June 7, 1949, text ibid., No. 8, pp. 698-725, especially pp. 704-705. 
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of 1949, for example, require British consuls to arrange, wherever pos- 
sible, that they be notified by the local authorities about any action the 
latter might take on board a British vessel. The consuls are instructed 
to accompany, whenever necessary, the local authorities to the vessel in 
order to avoid any untoward incident." The Canadian Instructions of 
1950 also stipulate that, if necessary, the consuls shall accompany the 
local authorities on board a Canadian vessel. The Hungarian-Polish 
Consular Convention of 1936 provides: 


Any investigation, searches or arrests by the local authorities, except 
in the case of flagrant offences, shall not be carried out without pre- 
viously, or, in the case of urgency, simultaneously, notifying the eon- 
suls, who would be given sufficient notice to be present when any state- 
ments are made by the masters or erews before the local authorities.© 


The Austrian-Soviet Consular Convention of 1959 also provides that, if the 
judicial or other competent authorities of the receiving state intend to 
undertake any enforcement measures on board a ship fiying the flag of 
the scuding state, the latter’s consul shall be informed of such intent and 
have the right to be present while such measures are being carried out. 
This provision, however, applies neither to customs, passport, and sanitary 
Inspections, nor to measures undertaken at the request of or with the 
consent of the captain of the ship.” 

As to the question of what constitutes an ‘‘emergency’’ case as en- 
visagedsin the last sentence of Article 19(8), neither the Geneva Convention 
nor the I.L.C. draft provides any clue. In the absence of an objective 
definition, it would generally be left to each coastal state to determine 
for itself when an ‘‘emergenecy”’ oceurs, subject, however, to the legal 
recourse by the flag state, in the event of a disagreement, to invoke the 
Optional Protocol of Signature concerning the Compulsory Settlement of 
Disputes, if applicable. 


D., Asylum 
w” 


The subject of asylum merits a separate treatment. ) For the purpose 
of this paper, suffice it to say that the right of a foreign merchant ship 


59 United Kingdom, General Instructions to His Majesty’s Consular Officers (1949), 
Sec. XAITI-6. 

60 Canada, Department of External Affairs, Instructions for the Guidance of Officers 
Performing Consular Duties (with amendments up to March 12, 1951), Sec. XIII-53. 

61185 L.N.T.S. 303, Art. 26(4). 

62 Austria, Regierungsvorlage, 39 der Beilagen zu den stenographischen Protokollen 
des Nationalrates 1X. GP. (9.9. 1959), Art. 28. Similar provisions requiring that 
consuls be informed of any impending investigation, arrest, or seizure of property on 
board vessels of the sending state by authorities of the receiving state may be found in 
the following consular conventions: U. 8.-Ireland 1950, Art. 23(3); U. K.-Norway, 1951, 
Art. 27(3); U. K.-France, 1951, Art. 40(3); U. K.Sweden, 1952, Art. 27(3); U. K.- 
Greece, 1953, Art. 28(3); U. K.-Mexico, 1954, Art. 29(3); U. K.-Italy, 1954, Art. 
29(3); Franece-Italy, 1955 (mimeographed text from the French Embassy, Washington), 
Art. 36; U. K.-Federal Republic of Germany, 1956, Art. 82(5); Australia-Greece, 1956 
(Australia, Treaty Series, 1956, No. 5, invoking U. K.-Greece, 1953); Poland-German 
Democratice Republic, 1957 (340 U.N.T.S., No. 4862), Art. 26(3); and Hungary-German 
Deng Republic, 1957 (Hungarian Gazette, No. 51 (June 8, 1958), Art. 20(2). 
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in the territorial sea of the coastal state to grant asylum is excluded by 
virtue of Article 19(2) of the Geneva Convention and the customary rules 
of international law.® 


A. Crime Committed Elsewhere Than in the Territorial Sea ; 
Article 19(5) provides that a coastal state 


may not take any steps on board a foreign ship passing through the 
territorial sea to arrest any person or to conduct any investigation in 
connection with any crime committed before the ship entered the ter- 
ritorial sea, if the ship, proceeding from a foreign port, is only passing 
through the territorial sea without entering internal waters. 


Although this provision was proposed by the Yugoslav“ and the British“ 
delegations, its substance had been included in the Commentary to Article 
20 of the I.L.C. draft and in the Observations on Article 8 of the Hague 
Convention of 1930.°%Tt was adopted by a wide margin of votes®* over the 
Turkish protest that its principle conflicted with Turkish criminal law.® 

It should be noted that the British Delegation justified the insertion 
of this paragraph into the main text of the convention as a logical sequel 
to the first paragraph,” which then contained the expression of ‘‘may not”? 
instead of ‘‘should not.’’ The retention of the expression ‘‘may not’’ in 


63 See 2 Hackworth, Digest of International Law 224-228, 641-642; 1 Hyde, Inter- 
national Law 746-749; 2 Moore, Digest of International Law 855-883; Colombgs, Inter- 
national Law of the Sea 248-249; 2 Gidel, Le Droit International Publie de la Mer 
181-200. 

On Oct. 14, 1959, the 6th Committee of the U. N. General Assembly adopted by a 
roll-eall vote of 63 to 1, with 12 abstentions, a proposal of El Salvador (U.N. Doc. 
A/C.6/1:.443) requesting the International Law Commission to codify international 
law relating to the right of asylum ‘‘as soon as it considers it advisable.’’ A draft 
declaration on the right of asylum, originally proposed by France, was adopted by the 
U.N. Commission on Human Rights on March 15, 1960, by a vote of 12 to 0, with 3 
abstentions. The U.N. Economice and Social Council, at its 30th Session, approved 
the draft declaration for transmission to the General Assembly for consideration at its 
15th Session. 7 U.N. Review 29, 83 (1960). 

64 U.N. Doe. A/Conf. 13/C.1/L.20. 65 U.N. Doe. A/Conf. 13/0.1/L.37. 

66 Page 63. 673 L.N. Acts of the Conference 215. 

68 The vote in the First Committee was 50 to 5, with 18 abstentions. See 3 U.N. Con- 
ference on the Law of the Sea 117. For the vote at the Plenary Session, see note 52 
above. 

69 Ibid. at 116. 

It may be noted that the Turkish position at the Geneva Conference was consistent 
with its stand taken in The Lotus ease (P.C.I.J., Series A, No. 10). In this case, the 
Permanent Court of International Justice, by a close vote of 7 to 6, affirmed Turkey’s 
right to exercise criminal jurisdiction over a French merchant marine officer who was 
charged with manslaughter in connection with a collision between a Freneh and a 
Turkish ship on the high sea. However, under the 1952 Brussels Convention for the 
Unification of Certain Rules relating to Penal Jurisdiction in Matters of Collision or 
Other Incidents (note 38 above, Arts. 1 and 2), the exercise of criminal jurisdiction over 
collision eases on the high sea has been reserved to the flag state. Under the Geneva 
Convention on the High Seas (Art. 11(1)), such jurisdiction may alternatively be 
exercised by thé state of which the person involved is a national. 

703 U.N. Conference on the Law of the Sea 81. 
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the new paragraph in the face of the change from ‘‘may not”’ to ‘‘should 
not’’ in the first paragraph renders significant that which had been in- 
tended merely as an auxiliary or supplementary provision. This new 
situation may signify either (a) an intentional ‘‘limitation’’ upon the 
theoretical ‘‘unlimited’’ jurisdiction of the coastal state, or (b) a mere 
oversight resulting from the confusion over “‘may not,” ‘‘should not,” 
and ‘should, generally, not.’’ Judging from the absence of any sub- 
sequent discussion on this point at the Geneva Conference, the second 
explanation seems more plausible. However, in either case, the legal 
effects appear similar, in view of the unmistakably prohibitive nature of 
the words ‘‘may not,” which limit the jurisdiction of the coastal state. 
\ “Fy, CIVIL JURISDICTION 

© Except for the omission of the consular clause and a provision obligating 
the local authorities to ‘‘pay due regard to the interests of navigation”? 
in the matters of arrest, Article 20, which concerns civil jurisdiction, ap- 
plies, mutatis mutandis, the rules adopted for criminal jurisdiction (Ar- 
ticle 19). The omission of the consular clause is incomprehensible, since 
consular protection and assistance appear to be warranted in civil as well 
as in criminal matters on board a ship. The other omission, however, may 
be explained by the fact that the obligation of the local authorities to ‘‘pay 
due regard to the interests of navigation’’ is presumed in Article 20 as 
a whole. Thus, the Observations on Article 9 in the Draft Report of the 
First Sub-Committee of the Hague Codification Conference, a precursor 
of Article 19 of the Geneva Convention, stated: 


The aim of this article is to establish a fair balance between the n- 
terests of navigation and the rights of the coastal State, in this case, 
as regards the exercise of civil jurisdiction.7? (Emphasis supplied.) 


/ Ít should be noted that Article 20 aims at settling, once and for all, 
the vexatious problem concerning the right of a coastal state to levy, for 
the purpose of civil proceedings, execution against or arrest a foreign 
ship engaged in innocent passage.” In this connection, two cases may 
be discussed as illustrative of different state practices. In the David 
case,™? the American steamship Yorba Linda collided with the Panamanian 
steamship David off the coast of Panama.“ Both vessels sustained damage 
and eventualy both parties settled the case by a ‘‘mutual release,” under 
which the Panamanian company paid the American concern a sum of 
$16,250. The Panamanian Government subsequently submitted a claim 


718ee Commentary (1) to Art. 21 of the LL.C. draft, p. 65; Observations on Art, 9 
of the Hague Convention, in 3 L.N. Acts of the Conference 215. 

72 Ibid, 205. 

73 Department of State, Arbitration Series, No. 6, American and Panamanian Claims 
Arbitration, under the Conventions of July 28, 1926, and Dec. 17, 1932, Report of Bert 
L. Hunt, Agent for the United States (1934), p. 765 et seg. See also description of 
this case and comments by Jessup and Edwin M. Borchard in 27 A.J.I.L. 747-750 (1933), 
and 29 A.J.LL. 103-104 (1935), respectively. 
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against the United States on the ground that the United States authorities 
detained The David in a place outside the territorial waters of the Canal 
Zone, and that ‘‘Even if it be claimed that the place where the detention 
was effected, was within the territorial waters [mar marginal] of the 
Canal Zone, the detention of The David constituted a violation of inter- 
national law inasmuch as The David was in ‘innocent transit’ at the time 
of the detention, which did not give any right to the authorities of the 
United States to detain her.’’ 

The United States-Panamanian Claims Commission decided by a ma- 
jority of two against one that the point at which The David was arrested 
is within the three-mile limit according to the ordinary rules for measuring 
territorial waters. While conceding that the right of innocent passage 
qualifies the absolute sovereignty of the littoral states, the Commission 
stated : | 


There is no clear preponderance of authority to the effect that such 
vessels when passing through territorial waters are exempt from civil 
arrest. In the absence of such authority, the Commission cannot 
say that a country may not, under the rules of international law, 
assert the right to arrest on civil process merchant ships passing 
through its territorial waters. 


The Commission thus decided that the arrest of The David was not in ex- 
cess of jurisdiction, and that the Panamanian claim must be disallowed. 

The opposite result was obtained in the case of The Ship ‘D. C. 
Whitney” v. The St. Clair Navigation Co. and the Southern Coal and 
Transportation Co.™ In this case, a collision took place between two 
American-owned and registered ships m the Port of Sandusky, Ohio. 
One of these, the D. C. Whitney, subsequently went on a voyage from one 
United States port to another through Canadian waters of the Detroit 
River, free passage through which was secured by Article 7 of the Ash- 
burton Treaty of 1842, While engaging in innocent passage she was ar- 
rested and served with a warrant. The defendant appeared under pro- 
test and pleaded that the Canadian court had no jurisdiction under the 
circumstances. Upon the decision by the local judge in admiralty that he 
had jurisdiction over this case, the defendant appealed. 

The Supreme Court, in overruling the lower court’s decision, stated: 


Jurisdiction only attaches over the res when it comes or is brought 
within the control or submits to the jurisdiction of the court and not 
till then. Such jurisdiction does not exist against a ship passing 
along the coast in the exercise of innocent passage or through chan- 
nels or arms of the sea which, by international law or special con- 
vention, are declared free and open to the ships of her nationality, 
unless expressly given by statute. I do not think it is possible suc- 
cessfully to argue that the right to initiate an action, make affidavits 
and issue a warrant, can exist before the foreign ship even comes 
within our territorial jurisdiction. 


The Geneva Convention has apparently adopted the standard of the 
Whitney case. Thus it denies the right of a coastal state to levy execution 


7438 Can. Sup. Ct. 303, 311, S 
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against or arrest a foreign ship for the purpose of civil proceedings ex- 
cept ‘‘in respect of obligations or liabilities assumed or incurred by the 
ship itself in the course or for the purpose of its voyage through the waters 
of the coastal State.” On the other hand, it does permit such levying 
of execution or arrest if a ship is ‘‘lying in the territorial sea, or passing 
through the territorial sea after leaving internal waters.’? Though not 
reflecting general state practice, these provisions of the Geneva Convention 
would no doubt have beneficial effects upon international navigation. 


V. CONCLUSIONS 


“Evaluations of the Geneva Conference have been made by such em- 
inent international lawyers as Professor Jessup,7> Mr. Arthur Dean,” 
Professor Max Sgrensen,”* Sir Gerald Fitzmaurice," and Professor Grigory 
I. Tunkin,”® all of whom were favorably impressed with the Conference’s 
accomplishments. On the whole, however, their optimistic notes are re- 
erettably unjustified insofar as Articles 19 and 20 of the Geneva Conven- 
tion are concerned. Thus, the use of the word ‘‘should’’ instead of ‘‘may’’ 
in the key provisions of these articles reduces the hitherto widely held 
legal obligation to a mere exhortation with respect to the limitation of a 
state’s Jurisdiction over foreign ships passing through the territorial sea. 
The insertion of the narcotics clause is at best redundant, if not actually 
harmful.*° There is also the gap concerning jurisdiction over foreign ships 


75 Commenting on the Geneva Conference, Professor Jessup said: ‘‘At present it 
scems safe to say that it was a successful conference and that irrespective of the fate 
of some of the conventions, the Conference achieved enough clarification and wide enough 
measure of agreement to have justified the very considerable effort.’’ ‘‘The United 
Nations Conference on the Law of the Sea,’’? 59 Columbia Law Rev. 234 (1959). 

76 Mr, Arthur Dean, Chairman of the United States Delegation to the conference, 
considered the four conventions adopted at Geneva as encompassing ‘‘a surprisingly 
large area of agreement.’’ ‘‘The Geneva Conference on the Law of the Sea: What 
Was Accomplished,’’? 52 A.J.LL. 607 (1958). 

t? Professor Max Sørensen, Chairman of the Danish Delegation, concluded: ‘‘The law 
of the sen as it stands today is in many respects more certain and definite than it was 
before the Geneva Conference. . . . Nobody who studies the four conventions with an 
unprejudiced mind can fail to be favorably impressed by the wide range of subjects 
regulated.’’ ‘‘Law of the Sea,’’ International Conciliation, No. 520 (November, 1958), 
p. 253. 

78Sir Gerald Fitzmaurice, deputy leader of the United Kingdom Delegation, com- 
mented that ‘‘From the point of view of the codification of international law, the Con- 
ference and its results must be regarded as something of a landmark.’’ ‘‘Some Re- 
sults of the Geneva Conference on the Law of the Sea,” 8 Int. and Comp. Law Q. 74 
(1959). 

78 The Soviet delegate, Professor Grigory I. Tunkin, praised the conventions as ‘‘un- 
doubtedly an important step forward in the development of international law and its 
eodifieation.’’ ‘*‘The Geneva Conference on the Law of the Sea,’’ International Affairs 
(Moscow, July, 1958), p. 52. 

80 Commenting on the narcoties clause, Sir Gerald Fitzmaurice wrote: 

‘¢This addition was morally impossible to object to, but it is none the less technically 
unfortunate. It does not reflect current international practice, and does not have the 
same features as are common to the other cases.’’ ‘‘Some Results of the Geneva 
cou tenaice on the Law of the Sea,’?’ loe. cit., p. 105. 


96 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


passing through the territorial sea toward internal waters as well as over 
those lying in the territorial sea for purposes other than ‘‘ordinary navi- 
gation.’’ 

An oversight in draftsmanship occurred when the United States Delega- 
tion succeeded, by a narrowest margin of vote in the First Committee 
(21 to 20 with 34 abstentions), in deleting the words ‘‘lying in its ter- 
ritorial sea or” from the original text of Article 19(2). This was justi- 
fied on the ground that 


ships which are “‘lying in”’ territorial sea are not considered to be in 
innocent ‘‘passage’’ as the latter term is defined in paragraph 4 of 
article 15, unless they are stopped or anchored ‘‘. . . incidental to 
ordinary navigation or by force majeure or by distress.’’ 8? 


However, the same expression ‘‘lying in the territorial sea’’ is retained 
in Article 20(3), the counterpart of Article 19(2). 

More importantly, the continued inability of states to agree upon the 
width of the territorial sea and, to a lesser extent, their inertia in defining 
jurisdiction over foreign ships in the port, constitute a serious obstacle to 
any meaningful application of the Geneva Convention. 

On the positive side, the differential treatment accorded to ships merely 
passing through the territorial sea and to those lying in or passing through 
it after leaving internal waters, though not reflecting actual state practice, 
may be justified by the need for progressive development of international 
law. The adoption of Article 19(3) concerning the consular rôle in 
criminal cases is also a welcome contribution by the Geneva Convention. 

As a final observation, the Geneva Convention was a product of a con- 
glomeration of factors, among which may be named the legalists’ search 
for the existing law, the idealists’ desire for a better law, the lobbyists’ 
concern for private shipping and fishing interests, the diplomatists’ in- 
dulgence in negotiations and compromises, and the politicians’ preoccu- 
pation with military security, economic necessity, and other political con- 
siderations. The weakness of the convention as examined above are those 
inherent in any attempted codification of international law, where prin- 
ciples are often subordinated to the need for unanimity. The codification 
of international law is thus a slow and tortuous task, reminiscent of the. 
wartime problem of convoy, whose speed is dictated by the slowest boat. 


813 U.N. Conference on the Law of the Sea 117. Par. 2 of Art. 19, as amended, was 
adopted by 68 votes to none, with 4 abstentions (ibid.). See note 52 above, for the 
vote on the whole of Art. 19, as amended. 
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EDITORIAL COMMENT 


THE CONTRIBUTION OF SIR HERSCH LAUTERPACHT TO THE 
DEVELOPMENT OF INTERNATIONAL LAW 

The death of Judge Sir Hersch Lauterpacht on May 8, 1960, brought 
to an abrupt and untimely end a life marked by a deep dedication to the 
development of international law and by the breadth of its contribution 
to the growth of that law. He stood in the first rank of the international 
lawyers of the common law world; his place among the great international 
lawyers of the present century is secure. The measure of the regard in 
which he is held is the great deference which is accorded to his views 
throughout a major proportion of the world. 

Having regard to the fact that he published his first book in English 
only after having taken his first two degrees abroad and having migrated 
to England and that he died at the comparatively early age of sixty-three, 
Hersch Lauterpacht’s contribution to the development of international 
law is remarkable both for its amplitude and its richness. The salient 
characteristic of his legal thought is his sense of the completeness and the 
movement of international law. If Kelsen, who had been amongst his 
teachers at Vienna, can be said to be concerned with the morphology of 
international law, Lauterpacht was a physiologist of the law. His con- 
cern was very heavily with the development and function of the law of 
nations, rather than with the exposition of a static positive law resting 
solely upon state practice, adjudicated cases, and treaties. He viewed the 
development and growth of international law with cautious optimism but 
without extravagance or excess. His close contact with the world of af- 
fairs made him aware of what could be accomplished within the limits 
of practicality and prudence; political realities were never far from his 
mind. Moreover, his knowledge of history and of philosophy, as reflected, 
for example, in the first part of International Law and Human Rights, had 
given him the virtue of patience and had persuaded him that creation and 
change in the law could not be rushed. His erities might assert that he 
was a law reformer and that he failed to distinguish the law as it is from 
the law as it ought to be, but they overlooked the great pains to which 
Lauterpacht went in relating new doctrine to the historical continuity of 
the law. His advocacy of more effective protection of the natural and 
inalienable rights of man was built both upon a philosophical foundation 
and upon the protection already accorded by international law to those 
rights.1 Again, in advocating that international law could take a more 
important rôle with respect to the conditions under which recognition is 
extended to states and governments, he pointed out that: 


The practice of States, after allowance has been made for the dis- 
erepancies due to the political implication of the function of recogni- 


- 1 [International Law and Human Rights 3-141 (1950). 
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tion, supplies a satisfactory basis for conceiving and presenting the 
process of recognition, in all its manifestations, as an act of law as 
distinguished from policy. From that practice it is possible to ex- 
tract legal principles capable of general application.’ 


The policy subsequently pursued by the United Kingdom with respect 
to the recognition of Communist China is testimony to the persuasiveness 
of his views as well as to the compatibility of his theory of recognition 
with the realities of international relations. . 

The confidence of Hersch Lauterpacht in the effectiveness of interna- 
tional law as a means of settling international disputes is given its most 
detailed expression in The Function of Law in the International Com- 
munity, a volume which is possibly the most important of his works. 
In this work, he rejected the distinction, more largely grounded in the 
nationalistic concerns of governments than in legal theory, between justi- 
ciable and non-justiciable disputes and between legal and political dis- 
putes. The completeness of international law, as manifested in the history 
of international adjudication as well as by the nature of international law 
itself, leaves no gaps in the law which are not already filled or are in- 
capable of being filled. It follows that a declaration of non liquet finds 
no place in international law. The gap between the admitted imperfec- 
tion of positive law and the rôle which international law can be called upon 
to fulfill in the relations of states leads to a central question of the philos- 
ophy of international law and of legal science in general: . 


Dhall international law, by refusing to admit its present imperfections 
and by elevating them to the authority of legitimate and permanent 
manifestations of a ‘“‘specific’’ law, abdicate the task of raising itself 
above the level of a primitive law of a primitive community? 


That question, in Lauterpacht’s view, can only be answered in the negative. 

Given the task which should be performed by international law and its 
inadequacy in its present form to do justice to individuals and to nations, 
particular importance attaches to the sources of international law. The 
problem is complicated by the absence of any legislature in the interna- 
tional sphere which might provide the law to be applied in international 
adjudications. Since there is no central law-giver, it is customary inter- 
national law, the ‘‘unwritten’’ law, which must be brought to maturity 
by borrowings and by analogy. One of these sources, municipal law or 
what is now referred to in the language of the Statute of the International 
Court of Justice as ‘‘the general principles of law recognized by civilized 
nations,’’ formed the subject of his first published book, Private Law 
Sources and Analogies of International Law.” ‘‘Dogmatie positivism’’ 
and a sociological conception of international law were there rejected in 


2 Recognition in International Law 3 (1948). 

s 1933, 

4See also ‘‘Some Observations on the Prohibition of ‘Non Liquet’? and the Com- 
pleteness of the Law,’’ in Symbolae Verzijl 196 (1958). 

5 The Function of Law in the International Community 431 (1983). 

6 Ibid. at 257-258. 
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favor of a life-giving infusion of blood from systems of law which have 
already dealt with many problems having their counterpart in the inter- 
national realm.* The inclusion of general principles of law amongst the 
sources of law to be applied by the International Court lent particular 
force to the view that the Court could not declare itself incompetent to 
render judgment on the professed ground of lack of applicable law.’ 

Natural law also gives strength to international law by liberating it 
from the confines of a positivism which places the ultimate foundation 
of conventional international law in the will of the state. He pointed 
out that when a decision of a court or an arbitral tribunal, grounded in 
the law as it exists, does not comport with justice or does not go far enough 
toward resolving the dispute between the parties, the tribunal may have 
authority to recommend terms of settlement which may owe some debt 
to moral law or to natural Jaw.2° As the concern of Hersch Lauterpacht 
turned to the protection of the individual and of human rights, he found 
increasing inspiration in natural law. Although he very seldom spoke 
directly of these matters, he felt most keenly, during the Second World War 
and in the years preceding it, the barbarities to which human beings were 
being exposed and of which many of his own relatives were the victims. 
He would have followed with keen interest the current progress of the 
European Court of Human Rights. 

From 1951 to 1955, Judge Lauterpacht was a member of the Interna- 
tional Law Commission of the United Nations and served as its special rap- 
porteur on the law of treaties. The fact that he was called upon to take 
over the work of the late Professor Brierly as rapporteur on the law of 
treaties and that this office then passed to Sir Gerald Fitzmaurice when 
Lauterpacht was elected to the Court, denied him the satisfaction of seeing 
his own work adopted by the Commission. His conception of codification— 
a view, it might be added, which had earlier been reflected in the recom- 
mendations of the United Nations Committee on the Progressive Develop- 
ment of International Law and its Codification 1*—denied any hard and fast 
distinction between the codification and the progressive development of in- 
ternational law, the two of which he regarded as constituting part of the 
same ‘‘substantially legislative’’ function.% A process which could make a 


8In the first case on which Judge Lauterpacht sat after becoming a member of the 
International Court of Justice, he had occasion in his separate opinion to refer to a 
tí general principle of law’? which had been ‘‘expressly sanctioned by the Court.’’ 
Advisory Opinion on Voting Procedure on Questions relating to Reports and Petitions, 
concerning the Territory of South-West Africa, [1955] I.C.J. Rep. 67 at 105. 

9See The Function of Law in the International Community 53-54 (1933). 

10 Op. cit. note 4 above, at 212-220. 

11 See An International Bill of the Rights of Man (1945), and International Law 
and Human Rights 73—141 (1950). 

12 Report of July 18, 1947 (U. N. Doe. No. A/331 (1947)). 

18 tí Codification and Development of International Law,’’? 49 A.J.LL. 16, 29 
(1955); and see Survey of International Law in relation to the Work, of Codification 
of the International Law Commission (Memorandum submitted by the Secretary- 
General) 63-68 (ÙU. N. Doe. No. A/ON.4/1/Rev.1) (1949), which was actually written 
by Lauterpacht. f i 
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weighty contribution to the development of international law and could 
help to bring it out of its primitive condition was, in his view, not being 
given sufficient support by the ‘‘token forces’ which had been mustered 
for that effort. He was alive to the political difficulties in the way of 
codification and the lack of interest on the part of governments, and was 
characteristically temperate in his criticism of the working of the In- 
ternational Law Commission, albeit somewhat disappointed in the record 
of its progress.** 

The final means of the development and creation of law—the work of 
the International Court of Justice—became of more than academic concern 
to Judge Lauterpacht upon his election to the International Court in 1955. 
His last major work, The Development of International Law by the In- 
ternational Court, was a second and very substantially revised edition 
of a monograph published in 1934. It was largely completed before he 
became a member of the Court, although published after he had assumed 
judicial office. Quite properly, he refrained from comment upon eases 
which had come before the Court after his election, and also warned ad- 
vocates before the tribunal that judges might legitimately depart from 
previous expressions of opinions,!® an admonition which was not entirely 
without relevance to the volume in which it appeared. Looking back over 
the jurisprudence of the Court and of its predecessor, the Permanent Court 
of International Justice, and weighing the extent to which the Court had 
been resorted to for the settlement of international disputes, he could only 
conclude that the Court had been ‘‘debarred from directly acting as an 
important instrument of peace’’ but had nevertheless ‘‘made a tangible 
contribution to the development and clarification of the rules and prin- 
ciples of international law.” He believed that a full and considered 
exposition of the law bearing upon a case was of particular importance in 
the International Court, which had a certain burden of persuasion to dis- 
charge. The detailed elaboration of the law would in turn add to the whole 
corpus of international law in such a way that the law thus articulated in 
a particular case would possess far greater importance than the resolution 
of the dispute itself or the determination of a single crucial point upon 
which the case might be said to turn. 


14 í Codification and Development of International Law,’’ 49 A.J.I.L. 16 (1955). 

15 1958. This work received the Annual Award of the American Society of In- 
ternational Law for 1960. The first edition was published under the title of The De- 
ovelopment of International Law by the Permanent Court of International Justice 
(1934) and was composed of 5 lectures which he had delivered in 1933 at the Geneva 
Graduate Institute of International Studies. 

186 fí This problem [that of the prolific and occasionally indiscriminate citation of 
authors in the written and oral pleadings of the parties] arises in particular in con- 
nection with the habit, which is objectionable and a potential source both of abuse 
and embarrassment, of referring—with some hopeful emphasis—-to previous expres- 
sions of opinions by adjudicating Judges themselves. For these may, without any 
legitimate imputation of inconsistency, undergo a change in the light of the argument 
and information supplied by the parties or of the deliberations of the Court.’’ The 
Development of International Law by the International Court 25, note 82 (1958). 

17 At 5. 
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To a bench which is known for the scholarly distinction of many of its 
members, Judge Lauterpacht brought a remarkably fertile yet disciplined 
mind. The importance which he attached to the development of law by 
the Court accounts for the detail in which his views were enunciated in 
the substantial number of separate and dissenting opinions which he 
prepared. In both cases respecting the question of South West Africa,*® 
Judge Lauterpacht, although agreeing with the Court as to the result 
reached, prepared lengthy separate opinions which are highly important 
contributions to the constitutional law of the United Nations, and more 
particularly to the law concerning the legal effeet of resolutions of the 
General Assembly. He was not able to agree with the majority of the 
Court in the Norwegian Loans Case that the case could be disposed of 
simply by holding that Norway should be allowed to avail itself of the same 
right to determine whether a question was one of domestic jurisdiction 
which had been reserved by France. The ‘‘automatic reservation’’ was 
shown in his separate opinion to be inconsistent with the Statute of the 
Court, to be incapable of creating any legal obligation, and to be an es- 
sential element of the acceptance of the jurisdiction of the Court, not 
capable of being severed from it.** It was natural that he should, in 
the Interhandel Case, return to the similar qualified acceptance by the 
United States of the compulsory jurisdiction of the Court, as embodied im 
the so-called ‘‘Connally Reservation.’’ Because, in his view, the instru- 
ment deposited by the United States was without legal effect, the Interna- 
tional Court lacked jurisdiction even to indicate interim measures of pro- 
tection. In light of the controversy over the withdrawal of the Connally 
Reservation, particular interest in his observations was taken in the 
United States, and his opinions in both the Norwegian Loans and Inter- 
handel Cases were widely quoted in this country. While he was himself 
opposed to the ‘‘self-judging’’ reservation, he was too realistic to maintain 
that it was unreasonable for states to reserve certain questions from their 
submission to the compulsory jurisdiction of the Court. 

The highly original contribution made to international law by the writ- 
ings and judicial opinions of Hersch Lauterpacht was accompanied by 
other labors, largely of an editorial character, by way of service to the 
profession. He founded, with Lord McNair, the Annual Digest of Public 
International Law Cases (now the International Law Reports), of which 
he was the sole editor from 1935 until the time of his death. The Annual 
Digest was in itself an affirmation of the unity and richness of interna- 
tional law, whether applied by international or municipal courts. The 
twenty-three volumes which Lauterpacht edited show how baseless are 
fears that international law is incomplete or so uncertain as to render 


18 Advisory Opinion on Voting Procedure on Questions relating to Reports and 
Petitions concerning the Territory of South-West Africa, [1955] I.C.J. Rep. 67, 90; 
Advisory Opinion on Admissibility of Hearings of Petitioners by the Committee on 
South West Africa, [1956] I.C.J. Rep. 23, 35. 

19 [1957] I.C.J. Rep. 9 at 34. 

20 Switzerland v, United States of America (Preliminary Objections), [1959] I.C.J. 
Rep. 6, 95. i ue 
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it a dangerous instrument for the peaceful settlement of international 
disputes. Those who had occasion to observe his editorial work on these 
volumes were aware of the demands of time and energy they placed upon 
him. International lawyers must be grateful for his labors, for without 
these volumes research in the adjudicated cases would be extremely dif- 
‘ficult and, for those denied extensive libraries, impossible. His editorship 
of the British Year Book of International Law, which fell to his care from 
1944 to 1954, further enhanced the reputation of these volumes as a 
repository of articles of lasting importance. He exercised a strong 
editorial hand over this publication. He avoided matters of transient in- 
terest and had as one of his criteria for the selection of articles whether 
the particular paper would in future years continue to be a useful contribu- 
tion to the science of international law. It is fair to say that his influence 
is reflected in the final form of many of the articles published, and that 
the eleven volumes which appeared under his editorship reflect his own 
high standards of scholarship and his conception of the orderly develop- 
ment of international law. . 

Even where there is a lack of familiarity with his monographie con- 
tributions, Hersch Lauterpacht’s name is widely known for his service as 
the editor of Oppenheim’s International Law, beginning with the fifth 
edition of 1935. The parallels between the lives and interests of the two 
Whewell Professors lent singular appropriateness to Lauterpacht’s as- 
suming the office of editor. Both were transplanted scholars, originally 
trained in the civil law; both had held academic appointments at the 
London School of Economies and at Cambridge; both, regrettably, died in 
their early sixties. The description of Oppenheim’s character which ap- 
pears in Roxburgh’s preface to the third edition could with equal ap- 
positeness be applied to his successor: ‘‘All who were thus drawn within 
his circle were fascinated by his enthusiasm and personal charm.’ 7 

The two volumes of Oppenheim, which were very materially revised by 
the editor, are regarded throughout the English-speaking world as the 
standard general treatise on international law. The editing of the British 
Year Book of International Law and of the International Law Reports kept 
him constantly abreast of new thoughts and practices, with the result that 
each edition of the treatise could be counted upon to present a contemporary 
and realistie perspective on international law. 

Although the majority of the contents of the most recent editions of 
these two volumes’ were of his composition, working with an established 
text did not give him free scope for the development of his own ideas, and 
it is regrettable that death cut short his plans to publish a treatise which 
would have appeared under his own name alone. In the preface to the 
eighth edition, he had spoken hopefully of such a treatise: 


I am conscious of the doubts voiced, on that account [the material 
changes which had been wrought in the volume], by friendly critics and 
of their exhortations that I should assume full responsibility, under 


211 Oppenheim, International Law vii (8th ed., Lauterpacht, 1955). 
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my own name, for a treatise on International Law. I hope, in due 
course and subject to other calls, to comply with these wishes. In 
the meantime, so long as the demand for ‘‘Oppenheim’’ continues, T 
have not felt justified in abandoning a treatise whose usefulness is 
widely acknowledged.” 


Some portents of the projected volumes are to be found in the writings of 
the later years of his life. A developing interest in the new problems of 
international organizations, as forming an integral part of international 
law, is, for example, reflected in the Appendix on “‘Specialised Agencies 
of International Co-operation and Administration’’ which he added to the 
eighth edition of Volume I of Oppenheim and in his separate opinions in 
the two eases relating to the status of South West Africa.® 

His final published work was in the tradition of service; he had edited 
the portion of the British Manual of Military Law ™ which dealt with the 
Law of War on Land, even as Oppenheim had collaborated in the prepara- 
tion of a similar treatise before the First World War.” The systematic 
and detailed exposition of the law which this volume contains is vividly 
illustrative of the fallacy of the unfortunately common interpretation of 
the maxim inter arma leges silent. 

This brief statement about the contribution of Hersch Lauterpacht to 
the development of international law could not be complete without some 
reference to the stimulus and assistance which he gave to his students. 
Despite the great amount of energy and time which he applied to his 
scholarly work, he was generous of time and kindness in launching many 
young international lawyers upon their careers. As editor of the British 
Year Book of International Law, he followed a practice of including in 
each volume a certain number of contributions by younger writers, many 
of whom had been his students. He had a remarkable capacity, founded 
in largeness of soul, to inspire those who studied under him or looked to 
him for guidance. What he taught his students about the law was per- 
haps less important than the influence he exercised over them; from him 
they took on some of his own sense of dedication and reverence for the law. 

It is still too early, only a few months after the death of Judge Lauter- 
pacht, to measure the full impact of his influence upon international law. 
It is not insignificant that despite the rapidity of change in the interna- 
tional scene during the last three decades, the writings of Lauterpacht 
some thirty years ago still possess a timeliness and an applicability which 
reward study. International law will continue to bear the imprint of his 
contributions. 

Pur C. Jessup and R, R. BAXTER 


22 Ibid. ab vi. 23 Ibid. at 977; and see note 18, above. 

24 The Law of War on Land; being Part III of the Manual of Military Law (W.O. 
Code No. 12333) (1958). 

25 Edmonds and Oppenheim, Land Warfare; An Exposition of the Laws and Usages 
of War on Land for the Guidance of Officers of His Majesty’s Army (1912). 
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THE LAW OF THE SEA AROUND US 


The Second Geneva Conference on the Law of the Sea is already an event 
of ‘‘last year.” Its story has been admirably told in this Journau by 
Arthur H. Dean, who, as Chairman of the United States Delegation, led 
what he justifiably calls the ‘‘Fight for Freedom of the Seas,’’ in 1960 as 
he did in 1958.1 One cannot imagine any teacher of international law in 
the United States not citing to his class that article as required reading this 
year. Just as the United Nations General Assembly, which began last 
September, compelled the most proper diplomats to realize that, monstrosity 
or not, the United Nations is a factor of inescapable importance in inter- 
national relations, so the Geneva Conference forces the realization that the 
codification of international law is another of the activities of today’s world 
which we ignore at our peril. The gentlemen who met at Vienna so many 
years ago kept their shoes on, and, if one is pardoned for a vernacular 
metaphor, their shirts as well. The scene was different in New York last 
autumn. When in 1930 the League of Nations convened at The Hague a 
Conference for the Codification of International Law, the lawyers debated 
vigorously and httle emerged in the way of international agreements. It 
is too soon to say what tangible results may emerge from the two Geneva 
Conferences on the Law of the Sea, but it is timely to study the procedure 
and to begin to evaluate the experience. Things have changed since 19380. 

It is not that international law in the past has been a stranger to na- 
tional interests or that this part of the law has been more immune than 
much of national law to political stresses and strains. A promising at- 
tempt in 1909 to codify the law of neutral and belligerent rights at sea 
failed because the British Parliament thought the British national interest 
would be prejudiced by the Declaration of London. Many inter-American 
conferences drafted resolutions and treaties prohibiting intervention before 
those responsible for the foreign policy of the United States were prepared 
to agree. Apparently innocuous proposals for improving the procedures 
of the United Nations have been unable to reach shore over the shallows of 
what were thought to be national interests. 

It seems scarcely necessary to review again the steps leading up to the 
1960 Second Geneva Conference on the Law of the Sea.2 It is sufficient 
to recall that it was convened by a resolution of the General Assembly to 
try once more to solve the central problem of the breadth of the territorial 
sea and fishery limits which the first conference had been unable to settle. 

Nothing better illustrates the nature of the problem facing this conference 
than the footnote to the title of Mr. Dean’s article. The footnote is a 
generous acknowledgment of the assistance of the members of the United 
States Delegation which he headed. Of course his modesty prevented 
his speaking of himself so that one should note at the outset the significance 


1 Dean, ‘‘The Second Geneva Conference on the Law of the Sea: The Fight for Free- 
dom of the Seas,’’ 54 A.J.E.L. 751 (1960). 

2In Mr. Dean’s article above cited, there are ample citations to various sources and 
documents. The present writer referred to some of the background in ‘‘The United 
Nations Conference on the Law of the Sea,’’ 59 Columbia Law Rev. 234 (1959). 
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of the choice of so outstanding a lawyer, even though he was not formerly 
known in academie circles.as an expert on the territorial sea. As a first- 
rate lawyer Mr. Dean has among other qualities the capacity to master 
an intricate body of subject matter and skill as a negotiator. The docu- 
mentation of the conference, sufficiently revealed in the sources already 
cited, testifies to the complexity and technical character of the data to be 
mastered. The presence on the Delegation of fishery experts and a repre- 
sentative from the National Science Foundation is further proof. The 
importance of the problems to American business interests, themselves well 
briefed on the modern scientific basis of great fishery enterprises, reveals 
another source of both difficulty and assistance for the Delegation, which 
included representatives of the Fishing Vessel Owners Association, of the 
National Shrimp Congress and of the National Canners Association. The 
Departments of State, Interior, and Defense were represented, with special 
representatives of the Navy. But over and above all these and the panoply 
of usual legal and diplomatic aides, the Delegation included that category 
which has become so familiar in the operations of the United Nations Gen- 
eral Assembly—the Liaison Officer. The Geneva Delegation included these 
important aides for the Far Hast, the Middle East, Western Europe, Africa, 
and Latin America. This was a conference of 87 nations. Every item in 
the proposed drafts could affect or could seem to affect the local interests of 
one or more of these states. Within NATO there is the problem of Ice- 
landig fisheries. Within the O.A.8. there is that wide variety of positions 
with the special problems of the 200-mile zones claimed by some of the states 
bordering the Pacific. Africa, slowly awakening to the uses of interna- 
tional law and the desirability of protecting coastal fisheries from the in- 
vasion of great factory ships from far away, hardly realized, as Mr. Dean 
notes, that the greatest danger may loom from the huge new Russian 
fleet of such ships. But as has often been noted, the clash between the 
interests of the coastal and the distant-waters fishermen exists also as 
a. domestic problem within several of the states of the West and the one 
interest is no more a vestige of colonialism than the other. As in 1958, 
the Arab-Israeli issue was dominant in the Middle East.” Asian views 
and interests, both political and economic, ranged widely from Pakistan 
to Indonesia, and Japan remained one of the staunchest upholders of the 
three-mile limit. H 
Mr. Dean records: 


Members of the American Delegation traveled during the six months 
previous to the Conference to the Far East, to Southeast Asia, to 


8 One notes the frank statement by the representative of Lebanon, Mr. Fattal: ‘‘ His 
Government was concerned not so much about the width of its country’s territorial sea 
as about the problem of the Gulf of Akaba. Lebanon, whose liberalism and traditional 
reasonableness were well known, wished to stress that, although the Conference had 
feigned to ignore it and had subjected it to a conspiracy of silence, that problem, to- 
gether with the tragedy of Palestine, had never ceased to influence decisions one way or 
another.’’ Provisional Summary Record of the Thirteenth Plenary Meeting, April 26, 
1960, p. 4. 
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Latin America and to the countries of Europe in an effort to confer 
and to reach agreement beforehand on keeping the high seas as wide 
as possible and the territorial sea as narrow as possible. The Dele- 
gation worked closely with the representatives of the United Kingdom, 
Canada, France, Belgium, The Netherlands, West Germany, Spain, 
Portugal, Italy, Greece, Turkey, Norway, Sweden, Denmark and 
Ireland and with many nations in the Far Hast, the Middle Hast, 
Latin America and Africa. 


One may perhaps be excused for the thought that the countries named 
seem to be the obvious ones and that the reader wonders more acutely 
just which of the states in the four general areas could have been listed. 
The final vote on the proposal put forward jointly by the United States 
and Canada, as Mr. Dean records, polled in opposition the Soviet Union 
and its eight satellites; Yugoslavia; 7 Arab states: Saudi Arabia, 
Yemen, United Arab Republic, Libya, Morocco, Sudan and Iraq; Burma, 
India and Indonesia; six Latin American states: Mexico, Panama, Venezu- 
ela, Ecuador, Peru and Chile; and Guinea alone of the new states south 
of the Sahara, and Iceland alone from the North Atlantic group. These 
28 votes plus 5 abstentions against 54 affirmative votes meant that the 
joint proposal lacked just one vote of the necessary two-thirds. Treaties 
have been lost in the United States Senate by as narrow a margin. 

The Final Act of the Second United Nations Conference on the Law of 
the Sea was signed on April 27, 1960. A month later, on May 31, the 
Supreme Court of the United States handed down its decisions in the 
eases of United States v. States of Lowsiana, Texas, Mississippi, Alabama 
and Florida.* The Court is careful to distinguish throughout the problem 
of rights under the law of the United States as between the several States 
and the Federal Government, but international law was so abundantly 
argued before it and had such relevance to some of the questions to be 
decided that the Court could not wholly ignore the law of nations. If 
the Court had had the advantage of reading Mr. Dean’s article, or a few 
of the sources which he cites, it would scarcely have made the statement 
that ‘‘the concept of the territorial sea did not arise in international law 
until after this country achieved its independence.’’> The Court might 
have found of particular interest the earlier insistence of neutral states 
on their ‘‘territorial right’’ in the marginal sea. The Court, it may be 
noted, did make use of some of that extraordinarily competent documenta- 
tion prepared for the International Law Commission and the Conference by 
the United Nations Secretariat.” It is submitted that the Supreme Court 


4363 U.S. 1, 121, 80 Sup. Ct. 961. Cf. 54 A.J.I.L. 895 (1960). 

5363 U. S. 1 at 74, 80 Sup. Ct. 961 at 1002. 

6 See, for instance, footnotes 28-31 of Mr. Dean’s article. 

7 Among the latest items prepared and furnished to the Conference were the ‘‘Synop- 
tical table concerning the breadth and juridical status of the territorial sea and adjacent 
zones,’? A/CONF.19/4, Feb. 8, 1960; ‘‘Supplement to Laws and Regulations on the 
Regime of the Territorial Sea,’’?’ A/CONF.19/5, Feb. 10, 1960, and addenda thereto; 
and Supplement -to the Bibliographical Guide to the Law of the Sea, A/CONTF.19/6, 
Feb. 1, 1960, and addendum. thereto. l 
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also revealed its lack of understanding of the law of territorial waters on a 
point which was of importance to its decision. The Court said: 


Early in this country’s history, the modern notion had begun to 
develop that a country is entitled to full territorial jurisdiction over 
a belt of waters adjoining its coast. However, even this jurisdiction 
is limited by the right of foreign vessels to innocent passage. The 
extent to which a nation can extend its power into the sea for any 
purpose is subject to the consent of other nations, and assertions of 
Jurisdiction to different distances may be recognized for different 
purposes. In a manner of speaking, a nation which purports to 
exercise any rights to a given distance in the sea may be said to have 
a maritime boundary at that distance. But such a boundary, even if 
it delimits territorial waters, confers rights more limited than a land 
boundary. It is only in a very special sense, therefore, that the 
foreign policy of this country respecting the limit of territorial waters 
results in the establishment of a ‘‘national boundary.’’ 8 


The Supreme Court itself has clearly recognized that territorial waters 
are part of the territory of the United States, e.g., for the application 
of the 18th Amendment and the Volstead Act.” The restriction on the exer- 
cise of jurisdiction which is imposed by the right of innocent passage 
does not mean that the rights in territorial waters are any more limited 
than those on the land territory, where the exercise of jurisdiction is 
limited by such rights as those of foreign embassies. So far as appears, 
the Supreme Court does not deny that inland waters are within the ‘‘na- 
tional boundary’’ and it seems to recognize that the line marking the sea- 
ward limit of inland waters may be drawn across the mouth of a bay. 

Similarly, at the Conference on the Law of the Sea many delegations 
blurred the distinction between the coastal state’s national boundary on 
the seaward edge of the territorial sea and the various jurisdictional rights 
which may be exercised upon the high seas. The final compromise pro- 
posals advanced jointly by the United States and Canada, in which 
the distinction is clearly made between the six-mile territorial sea and the 
additional belt of six miles in which special fishery rights may be exercised, 
are based upon the distinction. So is much of the United States argu- 
mentation such as that concerning rights in the airspace above territorial 
waters. It is unfortunate that the majority of the Supreme Court did 
not in this respect share the view of Mr. Justice Black, who said: ‘‘We 
may agree with the Government that the term ‘boundary’ was used here 
in its usual sense to mean the limit of territory, which in the case of a 
coastal boundary, would mean the outer limit of the territorial sea.’’ *° 

It is not easy in reading the summary record of a conference to be sure 
that one appreciates the nuances which may have been conveyed by even 
the tone of voice, but even a summary record is remarkably illuminating in 
bringing out the contrasts between various representatives who spoke. At 


8 363 U. S. I at 34, 80 Sup. Ct. 961 at 981. 

8 Cunard Steamship Co. v. Mellon, 262 U. S. 100 (1923), reprinted in 17 A.J.LL. 563 
(1923). . 

10 363 U.S. 1 at 89, 80 Sup. Ct. 961 at 1010. 
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one point the reader, if he be a student of international law, is inclined 
to drink in with satisfaction the clear legal approach of the Legal Adviser 
of the French Foreign Office; at another place in the record he reminds 
himself that the Devil can quote Scripture to his purpose. It remains 
true that there was abundant discussion of the basic question of how 
international law is made and how it can be changed. Perhaps undue 
attention was paid to the significance of a two-thirds’ vote. It has been 
recalled above that a treaty may become or fail to become part of the 
supreme law of the United States by virtue of a single Senatorial vote, 
but a single vote has no such legislative function in international law. 
The view of the Canadian representative, Mr. Drew, is realistic: 


It has been suggested that even a two-thirds vote of the Conference 
would not satisfactorily solve the problem, as some States would still 
not abide by the Conference’s decision. He believed it would be a 
denial of the procedural principles on which the Conference stood 
to decide that the only way to agree was to yield to a position sup- 
ported by a minority. He hoped, on the contrary, that when two 
thirds of the Conference had accepted the proposal many delegations 
which had hitherto advocated a territorial sea more than six miles 
broad would consider it desirable to conform to the general arrange- 
ment.” 


Yet many delegations made it clear that they voted for the proposal 
of a six-mile breadth of territorial waters plus a six-mile fishery zone solely 
with a view to helping to reach agreement; that agreement having failed, 
they resumed their original position, e.g., in the case of the United States, 
insistence that the three-mile lmit is the only one recognized in inter- 
national law. It does not seem to have been thought that the fifty-four 
states which voted for the United States-Canadian proposal might now 
proceed to ratify a multilateral convention embodying its terms. One 
assumes that the non-participation of certain states would make such a 
move unsatisfactory to those states for whom it would involve a sacrifice. 
Presumably, therefore, the necessities of such practical matters as fisheries 
will have to handled on a bilateral or regional basis as they often have been 
in the past. On September 28, 1960, representatives of the United King- 
dom and of Norway reached agreement in Oslo on an arrangement which 
seems to follow rather closely the lines of the United States-Canadian pro- 
posal at Geneva; that is, British recognition of a Norwegian twelve-mile 
fishery zone, but with the right reserved to British fishermen to fish in the 
outer six-mile belt of this zone for a ten-year transitional period.” Ap- 
parently the negotiations with Iceland encountered greater difficulties, 
but as this is being written in mid-October the outcome is not known to the 
writer. Perhaps a multiplicity of bilateral or regional arrangements will 
set a pattern and demonstrate their advantages. Meanwhile frictions and 
perhaps serious conflicts must be anticipated. 


11 Provisional Summary Record of the Sixth Plenary Meeting, April 20, 1960, p. 3. 
12 London Times, Sept. 29 and 30, 1960. 
13 [bid., Oct. 11, 1960. 
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Whatever the actual progress toward negotiated fishery agreements, it 
is to be hoped that some of the good results obtained at the First Geneva 
Conference on the Law of the Sea will be secured through widespread 
ratifications of those conventions. Another year’s observation of the 
results of both conferences should furnish useful guides to law-minded 
governments on the most satisfactory way in which to continue the pro- 
cess of progressive development of international law and its codification. 
One point might be noted now, and that is that a study of these two con- 
ferences suggests that the familiar separation of developments in inter- 
national organization between ‘‘functional’’ and ‘‘political’’ (a separa- 
tion which this writer still believes to be of real value in an historical 
study) may no longer be capable of contemporary application. It may 
have to go the way of the formerly popular distinction (which still finds 
support in some of the language of the Charter of the United Nations) 
between ‘“‘justiciable’’ and ‘‘non-justiciable’’ or between ‘‘legal’’ and 
‘‘nolitical’’ questions. It is unhappily necessary to recognize that it is the 
political which has overflowed the legal and not vice versa. 


Pum ©. Jessup 


CODIFYING PEACEFUL CO-EXISTENCE 


Codification of the principles of peaceful co-existence was accepted 
by the International Law Association at its 1960 conference as a major 
task for the coming biennium. The British Prime Minister, on suggestion 
of the French Government, is said to have planned to present a draft 
code to the ‘‘summit’’ conference of May, 1960,2 but, with the failure of 
the conference to convene, the draft remained in the Foreign Office files. 
The International Law Association’s effort becomes, therefore, the first 
attempt publicly to prepare a code for our time, similar m some way, it 
is suggested, to the unwritten code that kept a measure of harmony during 
the nineteenth century between fiercely competing great Powers.® Inter- 
national lawyers cannot but be concerned with this effort to draft yet 
another code, particularly since it is to put precision into a concept which 
many of them find it hard to understand. 


1 Resolution 7, Hamburg Conference of the International Law Association, 1960 
(to be published in Report of the Forty-Ninth Conference, Hamburg, 1960): ‘‘The 
49th Conference of the International Law Association, held at Hamburg in the month 
of August 1960, having discussed the report of the Committee concerning the legal 
aspects of coexistence, invites the Committee to continue its search during its sub- 
sequent work for a synthetic definition of coexistence and to prepare a reasoned 
bibliography on the subject; charges the Committee to examine in particular (a) the 
legal aspects of disarmament, and (b) the question of codification of the principles 
of peaceful coexistence; authorizes the Committee to seek, if the circumstances re- 
quire, the collaboration of experts, especially as to the means of putting disarmament 
into effect; requests the Committee to submit to the next Conference of the ILA a 
general report on the problems studied’’ (unofficial translation of the French text). 

2See Henry S. Hayward, ‘‘Britain Indicates Modified Presummit Role,’’ Christian 
Science Monitor, May 5, 1960. 

3 Leading article, ‘‘ Coexistence Code,’’? Manchester Guardian Weekly, Marel 31, 1960. 
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For four years the International Law Association has been discussing 
the concept. At its Dubrovnik Conference of 1956 the members had de- 
bated a report presented by the then President, Dr. Milan Bartos of Yugo- 
slavia. A committee was created thereafter to prepare a detailed study 
in the light of what had been said at Dubrovnik. The committee’s report, 
as submitted to the New York Conference of 1958, reviewed various defini- 
tions of the concept but drew no conclusion, asking for more time to study 
the subject. By resolution the Association granted the request and di- 
rected that a definition be submitted to the Hamburg Conference of 1960.7 
Still, consensus on a definition proved impossible, and the committee could 
propose to the Association at Hamburg only an attempt at codification.® 
By so doing the committee hoped to make the task conerete. The question 
to be asked is whether the task is possible of performance. 

To answer the question the committee must consider quite divergent 
views as they have appeared on the record of the International Law Asso- 
ciation and as they are presented in reflection of positions already taken 
by governments and scholars elsewhere. The concept of peaceful co- 
existence is unclear and is relatively new as a legal concept. Authors 
agree that its first appearance in treaty form dates from 1954, when it 
was written into the treaty between India and the People’s Republie of 
China as one of the bases for fixing the status of Tibet.® Since that time 
it has been adopted for use in several treaties and many declarations and 
has been made one of the desirable principles of international intercourse 
enunciated at Bandung in 1955. Khrushchev has made it the goal of 
Soviet foreign policy. 

Chinese and Soviet espousal of peaceful co-existence has fixed the con- 
cept In many minds as epitomizing international relations conceived in 
contemporary Marxist-inspired terms, 7.¢., as relations during an epoch 
when Marxist-oriented states do business with states not so motivated and 
await the ultimate collapse of the non-Marxist political and economic sys- 
tems. Rejecting such an interpretation of the current era as the interim 
before Marxist-oriented states inherit the earth, many non-Marxist scholars 


4See Int. Law Ass’n., Report of the Forty-Seventh Conference, Dubrovnik, 1956, 
pp. 17-39. 

5 The committee was chaired by Me. Henri Cochaux (Belgium); with Prof. M. Rad- 
ojkovié (Yugoslavia) as rapporteur, and members representing the Branches of the 
United Kingdom, the U.S.S.R. and the U.S.A. 

6 See Int. Law Ass’n., Report of the Forty-Highth Conference, New York, 1958, 
pp. 443-446. 

7 Resolution 7, ibid., pp. xili—xiv. 

8 Report of the Committee on the Juridical Aspects of Co-Existence, printed pro- 
visionally as a conference document; to appear finally in Report of the Forty-Ninth 
Conference, Hamburg, 1960. 

2 For a history of the term, see Communication de Me. Henri Cochaux, loc. cit. note 
6 above, at 468-484. The history makes clear that the term is being given a new meaning 
and is to be distinguished from the term utilized in the Lotus ease by the Permanent 
Court of International Justice. 

10 See N. S. Khrushehev’s speech at Andrews Field on arrival in the U.S.A., Sept. 15, 
1959, Khrushchev in America 13 (1960). 
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and the governments of the states of which they are citizens have refused 
to accept the word as designating the current era. The non-Marxists prefer 
to use the term ‘‘co-operation’’ as indicative of their goal. Still, the 
term ‘‘peaceful co-existence’? has been pushed with such fervor and has 
been so presented as the only alternative to war that its use has become 
popular in large areas of the world. Even for those who find its meaning 
less desirable than the condition suggested by ‘‘co-operation,’’ because it 
suggests a stage nearer a condition of war or at least ‘‘cold war,’’ total 
rejection is now impossible without risking misunderstanding of motives 
in Asia and Africa? With all its imperfection, the term now has to be 
accepted as descriptive of contemporary aims. Those who dislike the 
Marxist-type connotations attached to it have no recourse but to impreg- 
nate it with satisfactory meaning. What this meaning will be can be 
expected to differ, even among persons sharing the aspirations of the West, 
but any meaning will probably be acceptable only if it contains as its com- 
mon denominator elements such as those expressed by a committee of the 
American Branch of the International Law Association in 1958. 

The American scholars refused to define the term, but they concluded 
that for them peaceful co-existence, to be acceptable as a policy goal, must 
be interpreted as 


a concept requiring vigorous efforts to bring all peoples of the world 
closer together so that there may be an evolution of an informed, 
educated world public prepared to formulate policies designed to 
further the economic and political development of all peoples . ... a 
eoncept opposed to forceful measures designed to impose the will of 
a strong power or group of powers upon a power or group of powers 
believed to be less strong.*8 


Since codification has been made the task of the next biennium for the 
major worldwide non-governmental mass association of international law- 
yers, an association bringing together scholars from every school of politi- 
cal and legal thought, many viewpoints wil be presented to the draftsmen 
for consideration. What are these likely to be, and will they be so con- 
flicting as to make codification impossible? 

The U.S.S.R.’s scholars will surely urge at the outset that the concept 
be related solely to keeping the peace between ‘‘two diametrically different 
economic systems,’’ for that has been the limitation recommended by the 
- Legal Adviser to the Soviet Ministry of Foreign Affairs.* For others 
the concept will not be limited so narrowly, for they believe that conflicts 
originate in tensions quite unrelated to the relationships between the 


11 For an account of the UNESCO debate, see John N. Hazard, ‘‘Legal Research 
on ‘Peaceful Coexistence,’ ’’ 51 A.J.I.L. 63 (1957). 

12 See Peaceful Coexistence: A New Challenge to the United Nations. Twelfth 
Report, Commission to Study the Organization of Peace, Arthur N. Holcombe, Chair- 
man (June, 1960). 

18 See Proceedings and Committee Reports of the American Branch of the Inter- 
national Law Association, 1957-1958, p. 85 at 93 (1958). 

14 See Grigory I. Tunkin, ‘‘ Coexistence and International Law,’’ 95 Hague Academy 
Receuil des Cours 6 (1958, ITI). 
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Marxist-oriented states and those of other persuasion. Religion, race, 
economic and social condition are seen all to play a part in creating ten- 
sions of major proportions. This broader concept will be demanded by 
most non-Marxist lawyers as the starting point for the codifiers so as to 
prevent oversimplification through the code of the causes of tension 
and thus distorting of current issues, dividing the world falsely into only 
two camps, and suggesting that there are no causes of conflict other than 
the difference between the Warsaw and the NATO Powers and no alter- 
native between the positions of the East and the West. Yugoslav scholars 
have already protested bipolarization, and they and others ean be expected 
to reassert their position that peaceful co-existence can be threatened even 
within the Communist group. 

If co-existence is accepted as related to maintenance of peace by elimin- 
ating as many sources of tension as possible, rather than to preservation 
of peace in a bipolar world, can the concept be distinguished in its rela- 
tion to a body of law from the whole corpus of international law? Is 
peaceful co-existence under such an approach other than international 
law in its totality, or at least its near totality, shorn perhaps of the law 
relating to the conduct of warfare? That is a question already on many 
lips and likely to discourage at the outset any serious attempt at codi- 
fication. 

The juridical aspects of peaceful co-existence seem to Professor Bartoš 
to represent the elements of a new and more developed international law 
of a new community of states operating within the principles of the United 
Nations Charter2* Under such a view there is a new international law 
current in the 1960’s and the code’s task would be to identify the new ele- 
ments and leave to the traditional texts identification of pre-United Na- 
tions law. Still, even the post-1945 elements are numerous and so inter- 
twined with the legal institutions of the past that it would be difficult to 
segregate them for codification in any relatively brief document. Mani- 
festly the International Law Association’s codifiers cannot undertake a 
task comparable to that of the International Law Commission or to that of 
the growing body of experts engaged in discerning the vast body of law 
that is now being classed as the law of the United Nations Charter. The 
codifiers must have less ambitious goals. 

A solution to the problem of breadth of coverage was offered in the 
debates at the Hamburg Conference by the committee member from the 
United Kingdom, Professor Andrew Martin. He proposed limiting the 
code to priority matters. In this view the code would set forth a few 
major principles selected for codification from the entire body of interna- 
tional law because of the commanding importance they are believed to 
have in preserving peace under the special circumstances of the 1960’s. 
The code would not be drafted for all time, nor would it treat all subjects. 
It would identify those elements of international law which the codifiers 


15 See Milan Bartoš, ‘‘Quelques Observations sur la Coexistence Pacifique Active,’’ 
7 Jugoslovenska Revija za Medunarodno Pravo 216 at 218 (1960). 
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deemed critical to preservation of peace in the face of immediately pressing 
perils. The wisdom of Professor Martin’s approach cannot but be compel- 
ling upon the other members of the committee. 

Once the scope of the code has been determined, the codifiers will face 
the matter of form. Form is significant, for it will determine in con- 
siderable measure the substance of the draft. The form of the United 
Nations Universal Declaration of Human Rights might be taken as a 
model. It is attractive for the purpose of a code of peaceful co-existence, 
for it would make of the code a selection of principles stated in simple, 
brief, generalized terms designating the types of activity held to be par- 
ticularly offensive and thought to create tensions of violent character. 
It need not be limited to action, but might concern itself with inaction, 
for it might also enumerate those present circumstances which, if left 
untouched, can be expected to arouse new antagonisms. Scholars are 
peculiarly fitted by training to generalize and synthesize on the basis of 
perspective rather than im response to temporary irritation, and a code 
of this character would be peculiarly fitting for the International Law 
Association. The document would become under this plan a popularly 
phrased statement of principles already implemented or to be implemented 
by agreement, customary law and world publie opinion. Under this cox- 
cept the codifiers would have to wield the pen of a Thomas Jefferson rather 
than that of a legislative drafting bureau. 

Aecépting the attractive and feasible eoncept of a code covering not 
the whole body of contemporary international law but only priority mat- 
ters, what might the various articles contain? At this point there will 
arise the problem of resolving, and that means compromising within the 
present balance of world forces, the differing views already vocalized and 
those that may be anticipated in the light of the world situation. 

Some will surely ask that the code re-emphasize the primary obligation 
of all states to observe the United Nations Charter. Such an obligation 
seems to many to require no restating and even to lose some of its force 
if restated in a code which is obviously secondary in importance to the 
Charter. Still, the demand has been so insistent that the Charter’s obli- 
gation be restated that it cannot be ignored without creating the implica- 
tion that the parties are willing to fight in violation of the Charter. An 
appropriate compromise may lie in the familiar technique of a preamble 
referring to the obligation as the inspiration of the eode, rather than 
restating the obligation as an article of the code. 

The Marxist-oriented scholars may wish to see in the preamble a declara- 
tion of their views that the major tensions of the modern world are caused 
by the existence of two diametrically different economic systems. Being 
of the conviction already expressed that this would create a basis for bi- 
polarization and thus slight several serious sources of international friction 
as well as drive the unwary into one camp or the other, non-Marxists and 
even some Marxists unwilling to accept Soviet orthodoxy, can be expected 


16 See Milošs Radojkovié, ‘‘Iua Coexistence,’’ ibid. 205 at 207. 
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to oppose such a statement. To resolve the disagreement, it will probably 
be necessary to avoid any statement of the reasons for tension, leaving 
each reader to incorporate his personal views much as he does during the 
moment of silence preceding the opening of an inter-faith conference. 

When the problem of the preamble has been passed, the more difficult 
task of selecting the priority matters for codification will be posed. The 
press has reported that the unpublished British draft contained three major 
points: agreement not to interfere in the politics of emerging nations of 
Africa, Asia and the Middle East; an arms embargo for Africa; and an 
undertaking by European and American statesmen to refrain from mak- 
ing aggressive speeches in the Afro-Asian-Middle East area during any 
visit to these lands.” While these matters require statement Im some 
form, the codifiers could probably agree on them only if they were phrased 
less specifically, especially if the position had been adopted at the outset 
that the code should take on the form of the Universal Declaration of 
Human Rights. Scholars begin more logically with basic issues rather than 
with peripheral details. Lawyers above all else are concerned with the 
settlement of disputes, and it would seem that the code should open with 
this issue, rather than the making of speeches in Africa, if it is to present 
in sharpest outline the legal aspects of peaceful co-existence. 

Experience has shown that the critical point with regard to the settle- 
ment of disputes is no longer persuading states to accept the principle 
of peaceful settlement, for world public opinion has become a force so 
potent that no state dares move to silence a disputing neighbor by war with- 
out making at least a token offer to settle the dispute in peaceful fashion. 
The issue is not, therefore, acceptance of peaceful settlement but rather 
the manner of peaceful settlement. Scholars of many lands have accepted 
the scheme of the draftsmen of the United Nations Charter dividing dis- 
putes into two categories: those endangering the very life of one or both 
of the parties, and those not vital, or at least not likely to lead to war. 
Much as some critics decry adoption of the veto principle within the 
Security Council, its validity seems unquestioned for issues between great 
Powers if an issue is deemed so fundamental as to move one party to the 
dispute to resort to war rather than accept the award of an arbitrator. 
Because of this fact, settlement of disputes at the level of vitality to a 
state will have to remain with diplomatic negotiators, and the International 
Law Association’s codifiers would be unrealistic if they attempted to at- 
tack this situation. Still, there is the lesser dispute that causes tension 
and to which attention can be justly directed. 

There are states that propose to submit all disputes to diplomatic ne- 
eotiation rather than to third-party arbitration, regardless of their im- 
portance to the continued life of the state so proposing. Here is where 
something needs to be done. It has become evident that such a position 
threatens the sovereignty of the less powerful state. The weaker party 


17 See Drew Middleton, ‘‘West Will Press Code of Principle,’’?’ New York Times, 
May 11, 1960. 
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cannot but accept the dictation of the stronger and in so doing com- 
promise its sovereignty. Many now argue that treaties negotiated under 
conditions of dictation should be ignored, yet the same parties who would 
upset the treaties hold to diplomatie negotiations as the only acceptable 
form of settlement of disputes. Sometimes this position is given a more 
acceptable name as arbitration, but if it is based upon representation 
equally of both parties without the presence of an impartial umpire, it is 
but another name for diplomatic negotiation. Peace ean be assured 
through such a procedure, but it is the Pax Romana. Enforcement of 
peace by a stronger party dominating a weaker disputant has-been re- 
jected on all sides as unrelated to the modern concept of peaceful co- 
existence,’ and the codifiers would have ample justification to begin with 
this issue. 

In the protection of sovereignty as the fundamental purpose of a code 
drafted to reflect the principles of the United Nations Charter, the eodi- 
fiers would have support from many quarters if they were to establish 
as the matter of first priority the obligation of all states, whether powerful 
or weak, to accept third-party settlement of those disputes that do not 
threaten the life of a given society to such an extent that its leaders could 
justly expect full support from their people in an effort to destroy half 
or perhaps all the world to avoid application of a decision made by a 
third-party arbitrator. They need not designate the institutions to which 
disputes should be referred. In keeping with the decision that the code 
should be general in form, the principle alone would be stated. The 
choice of tribunal would be made by existing international agreements or 
by those yet to be negotiated. 

Acceptance of the obligation to settle disputes through forms ineorpor- 
ating the concept of third-party arbitration would require rethinking 
on the part of citizens of several states of the propriety of reservations 
presently outstanding to acceptance of the compulsory jurisdiction of the 
International Court of Justice. It would be necessary for some states to 
retreat even from commercial policies requiring settlement of disputes 
by a single party to the dispute, even though the unitary character of 
the arbitrator is masked by a form of tribunal composed of experts, all of 
whom owe allegiance to but one of the parties. Arbitration must be 
given the meaning of third-party decision as an umpire and not be used 
to mean two-party negotiation. The preservation of sovereignty requires 
such an adjustment. 

Turning to the other matters to be included in the code, the draftsmen 
will surely be urged by scholars from some of the Marxist-oriented states 
to incorporate the rule that commerce must be free from boycott and black 
lists, for in their eyes this policy has hampered the legitimate development 
of state-trading states and has imereased tension. The dissatisfaction 
with economie warfare is not one-sided. The private-enterprise states, 


18 See Bartoš, loc. cit. note 4 above, at 18, and Report of American Branch Commit- 
tee, cited note 13 above, at 86. 
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since state trading emerged, have sought unsuccessfully to devise a formula 
to limit the exercise by state-trading states of their monopoly of control 
over purchase and sale to implement foreign policy through rewards to 
those friendly to their policies and through boycott of the unfriendly. 

In view of the deep-seated mutual distrust of the state-tradimg and the 
private-enterprise states reflected in economic policies, the current re- 
quirement of the General Agreement on Tariffs and Trade that commercial 
and not political considerations govern the commercial policy of state 
traders can be expected to meet with resistance if it is presented for the 
proposed code. The opposition may be even greater from the private-enter- 
prise side than from'the state traders, for the private enterprisers feel that 
the mechanics of their system of trading discriminate against them in 
any control operation. The private enterprisers wishing to stop com- 
merce with merchants of a state following undesirable policies must pub- 
licize boycott provisions if they are to be enforced. The state-trading 
states on the other hand have only to send a memorandum from one gov- 
ernment department to another and nothing need be published to halt 
commerce. 

A discriminatory charge under this state of affairs may be easily sup- 
ported by evidence when it is lodged against a private-enterprise state, 
but impossible to support when it is filed against a state-trading state. 
No outsider can know why an order was canceled or another not placed 
after protracted negotiation. The difficulty to be faced by the codifiers 
if they try to phrase a commercial clause for their eode is obvious. The 
factor of control will become the major issue. 

Unrestricted interchange of cultural accomplishments, of peoples and 
of ideas has been urged as fundamental to an era of peaceful co-existence. 
UNESCO was created to facilitate the realization of this goal, and many 
bilateral pacts have been concluded to advance interchange. To the 
American Branch committee of the International Law Association the 
necessity of cultural interchange seemed prerequisite to advancing edu- 
cation and avoiding tensions based on ignorance.” Peoples in sealed 
eontainers have developed false and alarming ideas of conditions and 
national goals in other lands, as UNESCO-sponsored associations have often 
said in their resolutions. The draftsmen of the proposed code cannot es- 
cape consideration of this priority matter. 

For scholars in mature societies, accustomed as they are to examining 
varied views and detesting the introduction of censorship by their govern- 
ments, when officials have thought it necessary to control the reception of 
information from abroad lest it corrupt a citizenry in whose wisdom the 
officials have little confidence, the obligation to participate in cultural 
exchange must be absolute. Any attempt to authorize censorship will 
be resisted, yet no reader of the record of the United Nations’ debates 
over a draft convention to establish recognition of freedom of the press 
can expect a statement of the obligation in absolute terms to remain un- 


19 See Report of American Branch Committee, ibid. at 92. 
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challenged. Too many states are too young and their leaders too shaky 
in their positions to permit them to feel confident that the rank-and-file 
citizen has acquired the wisdom necessary to permit reasoned choice of 
policies and leaders. For men who like to be dictators because it satis- 
fies their personal desire for prestige and power, there can obviously be 
no open access to sources they do not direct. Because of the record, it 
cannot be expected that free interchange will be unchallenged, and agree- 
ment will be difficult indeed, but perhaps not impossible for purposes of a 
code designed avowedly for a brief spell of time and to keep the peace. 

A provision calling for unrestricted cultural exchange might be ac- 
ceptable if it were stated in principle, but limited temporarily, with a 
prohibition of ideological warfare. It has become evident that it is mate- 
rial prepared by Ministries of Propaganda and sometimes by private agen- 
cies designed to arouse animosity among citizens of other lands to their 
own government that has caused much, but not all, censorship of cultural 
materials originating abroad. The British-sponsored code proposed to 
prohibit inflammatory speeches made by foreign dignitaries in host coun- 
tries. When official broadcasts eall citizens of other states to arms against 
their government, tensions are extreme, leading to bombing of palaces and 
assassination of prime ministers. Working from these obvious abuses of 
the spirit of the United Nations Charter to less obvious but no less real 
efforts to undermine the governments of other states, if not the very 
sover¢ignty of the state itself, it may be possible to find words to incorpor- 
ate the desideratum of free interchange, but also to permit the inter- 
ference with foreign broadeasts or the exclusion of foreign newspapers 
inciting revolution. The codifiers would be on strong ground if they 
could require that an allegation of abuse of the privilege of cultural inter- 
change could be heard by impartial arbitrators, or if they could persuade 
Propaganda Ministries to eliminate incitement to revolution from their 
programs. No one would object to messianism if it were limited to boast- 
ing of achievement in the hope that others would emulate, rather than to 
instigation of rebellion. 

The codifiers of the International Law Association will not be permitted 
to restrict their thought to conventional sources of tension, for the Egyp- 
tian scholars at Hamburg served notice that they could not imagine a 
code of peaceful co-existence that did not contain a clause requiring the 
wealthy states to help the developing states. Since most of the wealthy 
states have made economic assistance an element of their foreign policy, 
and since the United Nations is presently engaged in administering funds 
pooled by the wealthy states for the purpose, inclusion of such a pro- 
vision might not arouse opposition. Yet there will be those who will see 
in such a clause the basis for a system of international taxation which 
would take from the contributing states the right to judge for themselves 
the part of the national income to be spent on others. If a concept of 
world taxation were to gain credence as the aim of developing states, all 
those who fear world government would certainly require qualification 
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of the obligation to aid so as to prevent any such interpretation being 
given to it. 

There will also be questions as to what the obligation implies: the making 
of grants or loans on a state basis or only the encouragement of private 
investment. If the latter is included, there will be added reason for the 
spokesmen of the private investors to demand that the code inelude pro- 
visions regulating the taking of private investments by foreign states. 
Private investors can raise no funds if there is no assurance that their 
investments will be respected and, if nationalized, the capital returned 
in adequate fashion. Most developing states realize the necessity of 
guaranteeing to private investors return of their capital, if they wish to 
obtain their support in development programs, but some of the states 
where investment has long existed have come to relate these investments 
in their minds with conditions now politically abhorred. It may not be 
easy to find a formula that will be acceptable to the capital-exporting states 
as well as to those who have been the beneficiaries of the investment. 

The principle of self-determination was urged upon the codifiers at the 
Hamburg Conference by an Uzbek international lawyer. Probably few 
scholars even from the colonial Powers would object to such a principle, 
but the events of 1960 in Africa have provided the world with a rude 
jolt. It has become obvious even to the most ardent enthusiasts that ap- 
plication of Woodrow Wilson’s principle without precautions taken to as- 
sure peaceful transfer of power to new governments can create war and 
destroy any hope of peaceful co-existence. To be acceptable today, the 
article, general though it be in keeping with the scheme recommended for 
the entire code, will have to be couched in phrases rejecting its application 
in any place and at any time without regard to preparation of the people 
concerned for the responsibilities of Independence. It will be hard to in- 
sert such restrictions in the face of inflamed public opinion in the develop- 
ing areas, yet the codifiers must do so if their code is to foster peace. 

_ Pressure for acceptance of the principle of self-determination is most 

likely to upset peaceful co-existence when it is supported with armed as- 
sistance or technical military instruction to forces seeking independence 
from a colonial Power or hoping to overthrow a government deemed tyran- 
nical. Men of various political persuasions tend to evaluate a cause as 
just if it seeks to emulate their own system of government. In such minds 
intervention is ‘‘just’’ or even ‘‘legal’’ as being in keeping with some 
higher law writ large in the history of social development. If peaceful 
co-existence is to be a reality and to flow from any code prepared to make 
its elements specific, the concept of ‘‘just’’ intervention or war will have 
to be put aside. 

It will be argued that to ban just intervention is to abandon the cause 
of freedom, yet this is not the case. World public opinion has moved 
so far and become so powerful in a world where statesmen of the major 
Powers court votes like ward-heelers of the past, that prohibition of mili- 
tary aid cannot be interpreted as preventing the exercise of self-deter- 
mination by peoples unable to gain success with their own resources. 
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nder such expectation it is not too much to demand and expect that 
all thinking men abandon the concept of ‘‘just’’ war and intervention 
and to limit activity in aid of independence to means permitted under the 
United Nations Charter. 

Finally, the codifiers will be confronted with a request to include an 
article on disarmament. The Soviet Branch of the International Law 
Association asked at Hamburg that this issue be brought before the Com- 
mittee on Peaceful Co-existence for study over the next biennium. The 
codifiers will surely receive a proposal to accept disarmament with con- 
trols, and no one can be against it in principle. Still, legal scholars, in 
particular those with no advanced scientific education, are keenly aware 
that the legal regulation of armament has become so closely linked with is- 
sues of detection understandable only to scientists that the issue of dis- 
armament has passed beyond the comprehension of lawyers alone. The 
relationship of scientific advice to any study of disarmament is recognized 
by the International Law Association’s committee, for it announces that 
it expects to associate competent scientists with the lawyers. As desirable 
as such collaboration would be, the results of the lengthy sessions at 
Geneva suggest that independent scholars must tread cautiously where 
governments have failed. A generalized provision on disarmament in 
a code on peaceful co-existence may seem to many worse than no state- 
ment at all, and the concept of the code even as a statement of generaliza- 
tions may not assure a place for this subject. 

A code of peaceful co-existence, as with the draft covenants on human 
rights, can be expected to attract proposals in seemingly endless number, so 
numerous that the codification process will be extended for years, if not 
killed altogether. The ecodifiers will be wise if they read the lesson of 
the efforts to draft covenants of human rights and resist the pleas that 
ean be expected to be heard for just one more high priority principle. 

The efforts to codify can also be thwarted if the codification process 
becomes, or appears to become, an effort to preserve the status quo. With- 
out question peace will seem to some draftsmen related to the absence of 
change, for each nationalist dreaming of independence, each Marxist 
dreaming of world revolution, and each Jeffersonian democrat dreaming 
of a roll-back of the Communist frontiers, threatens the peace when he 
turns to forceful measures to achieve his aspirations. These dreamers 
cannot be silenced by a code, no matter how carefully worded. States- 
men through political tracts and over the radio will continue to urge ac- 
ceptance of ideas designed to bring about change if they are to be intro- 
duced in practice, and this will cause change. 

To produce a code that is not to be a mockery because it attempts to 
stop social change, the draftsmen will have to channel the expression 
of aspirations rather than attempt to silence them. They will have to 
prohibit incitement to rebellion and the overt or covert provision of mil- 
itary and technical aid to social dissenters unwilling to proceed by the 
apparently slow route of constitutional change in response to majority 
will. Whether they will sueceed will depend upon the number of con- 
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verts they make among elements on all sides who believe it impossible to 
win political contests with vested interests and who, therefore, turn to 
war and revolution to further their ends. These elements will provide in 
the last analysis the major barrier to realization of any code of peaceful 
co-existence.*° 

Even if no code emerges, the effort expended in attempting to draft one 
ean be educational. It will disclose that there is no simple formula for 
peace. It will also indicate the issues on which even independent scholars. 
of good will can feel so strongly that they are willing to risk being mis- 
understood rather than to accept proposals in the name of peaceful co- 
existence that seem to them to threaten the continued existence of the 
values they cherish. If scholars in the newly emerging states can, through 
the codification process, come to realize that resistance to proposals that 
seem simple and sound at first glance is not necessarily motivated by a 
desire to preserve a position from which war may be waged, it will be 
time well spent. 

For scholars who have considered and rejected the Marxist approach 
to social development, it is especially important that there be understand- 
ing of their position among the scholars who remain uncommitted and who 
tend to. think of non-Marxists as war-mongers because they have been 
depicted by Marxists as such when they reject proposals emanating from 
Marxist sources. Clarification of the peaceful aims of Western scholars 
cannot but be advantageous to all who desire peaceful coexistence, espécially 
at this time when votes in the General Assembly of the United Nations play 
an important part in the formulation of world public opinion. The work 
of the International Law Association can contribute to such clarification. 


Joan N. HAZARD 


“SUBVERSIVE PROPAGANDA” RECONSIDERED SPA 


The proclamation of a ‘‘Captive Nations Week” by President Eisen- 
hower on July 17, 1960, in pursuance of a Joint Resolution ọf Congress, 
and supported by the Governors of 15 States of the Union, has been the 
subject of a leading article in this JOURNAL by Quincy Wright, an editor 
of the JOURNAL and former president of the Society. He coneludes that, 
by officially launching this manifestation directed pointedly to the Soviet 
satellite countries, the United States has committed a violation of an ac- 
cepted—albeit much flouted—rule of international law, namely, the norm 
prohibiting the use of subversive propaganda officially directed by one 


20 This view requires rejection of the argument of Paul Bastid that peaceful co- 
existence requires renunciation of any idea of crusade. See P. Bastid, ‘‘Les principes 
juridiques et moraux de la coexistence,’’ Bulletin Interparlementaire, 1955, No. 1, 
p. 4. One cannot imagine that impassioned statesmen will abandon crusades which 
seem to them essential to achievement of the good society. The most that can be 
achieved is a channeling of the crusade so that it takes the form of exhortation to 
emulate rather than incitement to revolution and the giving of military aid. 

1 Quincy Wright, ‘‘ Subversive Propaganda,’’ 54 A.J.LL. 521-535 (1960). 
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state against another. That such a rule does exist cannot be denied, al- 
though it is so often transgressed with impunity today as to be threatened 
with obsolescence. The existence of the rule is, however, upheld by a 
long line of precedents. It is based on a fairly consistent state practice, 
dating back to the French Revolution. It is also supported by a large 
body of treaty stipulations, and finally enjoys the almost unanimous sup- 
port of the most respected authorities. 

It may be in order to say a word in explanation, and even in defense, of 
this action by the United States Government. 

Even if it be admitted that the official American sponsorship of the 
Captive Nations Week was a violation on our part of a duty owed to Soviet 
Russia and its satellites, namely, the duty to respect the territorial integrity 
and political independence of foreign states duly recognized by us, this act 
can be justified as a reprisal.? It came only after a continuous campaign 
of subversion, including propaganda, waged against us almost from the 
very beginning of its existence by the Soviet Government, this in violation 
not only of customary law but (at least after the Roosevelt-Litvinov ac- 
cord) of a specife treaty obligation. 

According to the familiar definition, reprisals refer to measures of con- 
straint, in violation of the ordinary rules of international law, committed 
to its prejudice against another state and designed to bring it to respect 
the law. If a state suffering injury from a violation of international law 
decides to resort to reprisals, it must observe two basic conditions: the rule 
of necessity and the rule of proportionality. Under the rule of necessity 
the state undertaking reprisals must have tried in vain to obtain redress, for 
instance, protesting to the other party without result. This rule has been 
respected in the present case. Second, the damage inflicted by the re- 
prisals must be reasonably proportional to the injury suffered by the state 
applying reprisal. In the present situation this condition, so clearly 
formulated in the Naulilaa Case, has also been fulfilled. There can be 
little doubt on this score; Soviet Russia and its satellites must have in- 
dulged in 50 times as much subversive propaganda against us as we have 
used against it. Nor should it ever be forgotten that the Russian brand 
of subversion is aimed, as in the Congo, at releasing weak states from 
colonialism only to enslave them when feasible, while our manifestation in 
favor of the captive satellites only had as its object to keep alive the spirit 
of liberty. 

Professor Wright gives us the crux of his brilliant article in the fol- 
lowing sentence: 


International law cannot protect the new states of Asia and Africa 
from subversive intervention by Communist states without protecting 
the Communist states of Hastern Europe from subversive intervention 
by democratic states of the West.° 


2D. W. Bowett, Self-Defense in International Law 47-48 (New York: Praeger, 1958), 
citing J. B. Whitton, ‘‘Cold War Propaganda,’’ 45 A.J.I.L. 151 (1951). 
3 Loc. cit. 531. 
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But are the two situations parallel? On the one hand we have a mere 
manifestation of sympathy, officially inspired, it is true, several thousand 
miles from the scene where millions of captive peoples live in oppression. 
On the other hand, there is direct ‘‘intervention by propaganda”’ all over 
the world, through beamed broadcasts, as in Iran, directly calling for revolt, 
or, in the Congo, the sending of arms and technicians along with shrewd 
agents bent on taking over the country. If international law cannot dis- 
criminate between these two situations, perhaps we had better admit some- 
thing which seems supported by the facts, namely, that the rules against 
subversive propaganda are, if not obsolescent, at least utterly unfitted to 
respond to the exigences of modern cold-war power politics. 


JOHN B. WHITTON 


THE INDISPENSABLE AND THE IMPOSSIBLE 


A famous Harvard professor of history was accustomed to say from time 
to time that every young man of any worth inevitably decried the pink 
dawn of a new dispensation immediately in the offing. By contrast, a cer- 
tain Cassandra-like type of politician is frequently heard to ery warnings 
of an imminent disastrous erisis in national or international affairs. It 
does not need the bright hopes of a humane and hopeful President or the 
threats of a wrecker of a summit conference (while pleading for another) 
to impel and even compel us to assess with care and as much precision as 
` possible the actual state of affairs with regard to the prospects today of 
substantial and enduring international peace and welfare. 

For some time now the most thoughtful students of this problem have 
been convinced that the only solution therefor lies in the establishment of 
effective world government. This is true whether we are thinking of the 
maintenance of peace or the promotion of human welfare, economic and 
social. That this world government could not take a highly unified form 
is obvious, but must take the form of federal international organization, an 
international organization which, however, must be effective and efficient 
in the sense of being able to accomplish its aims with maximum dispatch 
and minimum difficulty. This is the great indispensable in our troubled 
time.? 

For this end to be accomplished some four or five prerequisites are like- 
wise indispensable. They may be listed briefly as: (1) a viable interna- 
tional community, (2) a rational pattern of membership in international 
organization, (3) majority international law and legislation, (4) obligatory 
adjudication of international disputes, and (5) enforcement of interna- 
tional legal obligations. Such are, indeed, the indispensable prerequisites, 


1 For recent examples of this line of thought, see K. N. Waltz, Man, the State, and 
War 238, reviewed in 54 A.J.I.L. 921 (1960), and a (somewhat surprising) lay opinion 
in the editorial by Norman Cousins in the Saturday Review, June 18, 1960, p. 24. 

Two such experienced and judicious persons as Max Habicht and Lt. Gen. Burns, 
former commander of the U.N. forces in the Suez area, have, however, recently advocated 
before the World Federation of Associations for the United Nations a world state and 
a permanent U.N. police force—to anticipate slightly. 
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mutatis mutandis, of any national governmental system. In the interna- 
tional field all seem for the present and near future just about impossible 
of attainment. Let us explore the possibilities along these lines. 

Whether there is taking place a population explosion in the world, there 
certainly is taking place a phenomenal explosion in the world state system. 
And this explosion consists not merely of an increase of some twenty-five 
percent in the number of states but of various bifurcations and multifurea- 
tions and fractionalizations, rendering the international community an ex- 
tremely dubious basis—to put it mildly—for international organization. 
The great bifurcation resides of course in the great schism between, to 
employ journalese and political terminology, the Communist bloe and the 
free world (neither term being entirely accurate), a profound schism and 
one probably destined to last for some time to come. Less disastrous by 
far and possibly helpful in some ways are the British Commonwealth ? and 
the French Community.” Elaboration seems unnecessary here, but it 
should be added that both of these special systems seem today, as a result 
of rapid expansion in recent months, to be in very dubious condition, 
which may be bad or good for the world at large.* The various recent 
groupings in Europe and elsewhere—economic and political—such as the 
Common Market, the Free Trade Area, the Council of Europe, NATO, and 
others, may be very useful in their way, but they also tend to impair the 
even texture of the international community. From there we pass to the 
Arab bloe, the Afro-Asian bloc, perhaps the Latin-American bloc, and the 
Congress of Independent African States, and other groupings.’ The 
tremendous predominance of two super-Powers, to employ Fox’s striking 
phrase, slightly limited, should probably have been mentioned at the outset 
of this analysis in connection with the great schism. Trailing after these 
super-Powers, not to mention the blocs, come a dozen or more ‘‘medium’”’ 
states, as they have been called recently, and some twenty or thirty petty 
states so trivial in actual importance as to seem ridiculous in such a picture. 
This is no sort of a state system to serve satisfactorily as a foundation for 
effective international organization; and it does not promise to change in 
the near future. 

The first consequence of this state of affairs appears in any effort to 
design a system of membership in international] organization. Because the 


a 


2 An interesting discussion of ‘the Commonwealth,’’ à propos of the possible admis- 
sion thereto of Cyprus, appeared in La Tribune de Genéve, June 27, 1960, p. 18. For 
this purpose a general report of the Commonwealth Conference held in London in May 
would be most serviceable, but there is no such report available (intentionally). 

8 A similar discussion of the French Community appeared in Le Journal de Genève, 
June 10, 1960, p. 1. 

4In both cases Continental observers have been predicting a similar explosion 
(éclatement). 

5 It is true that from a practical point of view such blocs may be useful in managing 
the process of voting in international conferences, rather than to leave various individual 
states to try to make up their own minds on how to vote, but the result amounts never- 
theless to a certain disruption and distortion of the composition of the international 
community. See Thomas Hovet, Jr., Bloe Politics in the United Nations (Cambridge, 
1959) for extreme example. 
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great majority of states, for obvious reasons, doggedly insist upon the 
time-hallowed principle of the equality of states, the result of the condition 
of affairs Just mentioned is sheer nonsense. Just how nonsensical—and 
just how the present facts plus ancient dogma work their disastrous effect— 
will be seen in our next problem. This situation may be observed today, 
of course, in the United Nations, especially in the General Assembly, and 
also in the conferences of the Specialized Agencies, and indeed in various 
other international unions. It will be still more calamitous in any effort 
to develop an international organization with real powers of legislation, 
adjudication, and enforcement. And it does not seem likely to change in 
the near future. 

What of international legislation? One delegate to the recent British 
Commonwealth Conference in London asserted on a certain occasion that 
the principle of unanimity was out of date. Indeed it is, like the principle 
of equality, or simple majority voting. But it has also been found im- 
possible to get rid of either, with a few not unimportant exceptions. 
Various organizations have power to act—and do act-—by majority vote 
on ‘‘procedural’’ matters, but few have power to take ‘‘decisions’’ on 
political matters—executive action, one level above procedural matters— 
see the ‘‘veto’’ in the Security Council—and there we are stopped. This 
means no effective international legislation or revision and codification of 
common international law by some degree of majority voting. For unless 
and until the smaller states will agree to proportionality, the larger states 
will not agree to any serious development of majority voting. Trying to 
Imagine giving true legislative power to the General Assembly of the 
United Nations or to the General Conference of the International Labor 
Organization as at present constituted will quickly show how impossible 
such a step is today and probably will remain for an indefinite time to 
come. 

Similarly for obligatory submission to adjudication of international 
disputes. It is true that there exist a number of agreements for such 
action. But they are subject to important reservations and, what is more 
important, they are not invoked by the states legally entitled to do so, for 
reasons too complex to be detailed here (backwardness of international 
law, lack of forms of action and procedure, fear of offending the other 
nation).7 Any general routine submission of ‘‘eases’’ to the International 
Court of Justice or to any non-existent (though badly needed) lower or 


6 For a recent discussion of voting in international organizations, see P. C. Jessup 
and H. J. Taubenfeld, Controls for Outer Space, Part I, and older but more extensive 
treatments in W. Koo, Voting Procedures in International Political Organizations, and 
C. O. Riches, Majority Rule in International Organization. Historically it was not de- 
manded that common international law receive unanimous explicit consent in order to be 
valid, but any attempt at codification by convention inevitably poses the problem of 
unanimity versus majority rule. 

7The present state of affairs in this respect was recently summarized in a series of 
lectures at the Institut des Hautes Etudes Internationales in Geneva by Dr. Fritz 
Miinch of the Berlin Section of the Max Planck Institute for International and Foreign 
Public Law. Le Journal de Genève, June 28, 1960, p. 3. 
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regional international courts in the near future must be regretfully dis- 
missed as illusory. 

Finally, the same may be said of enforcement or sanctions (to use an 
older term) or international police action. It is true that such action has 
not been unknown historically and that some international agencies possess 
limited enforcement powers today.® It is true that the United Nations 
nominally took, and still maintains, enforcement action in Korea and 
maintains a police agency in the Suez area likewise, not to overlook recent 
still more important action in the Congo, and even serious suggestions 
for use of the blue-bonnets in Algeria. Finally it is true that proposals 
have been made, albeit tentatively, for the creation of a general and 
permanent United Nations international police force. But the prospects of 
effective action in this direction are slim; the United Nations actions so far 
have—in marginal cases, against minor opponents—taken the form of the 
old (League of Nations) idea of co-operative action by Member States 
subject only to unified command, not that of a simple unified force. It is 
true that here, as elsewhere, may be noticed the anomalous or illogical 
phenomenon of international administration showing some signs of out- 
running international legislation and adjudication, either because of prac- 
tical necessity or an interesting and slightly superstitious ‘‘respect’’ for 
law, unwilling though it be.® 

On the face of things, therefore, and also underneath the surface, the 
indispersable elements of effective world government through effective in- 
ternational federal organization seem unattainable today or in any near 
future, any unitary world government being still more Utopian. What, 
then, should be done about the situation? The need is too desperate to 
permit us to simply give up any effort in this direction. It can hardly be 
doubted that we know what should be done, but how to go about it? 

When we say that ‘‘the states’’ will not agree to majority legislation, 
obligatory adjudication, and international enforcement, we mean, of 
course, that the spokesmen for these states—statesmen or politicians—will 
not so agree. This derives either from the belief of the former that this 
would not be good for the states or from the belief of the latter that the 
people would not stand for such action. Or, if it be assumed on the 
contrary that the people would as a matter of fact actually desire to have 
such action taken, insofar as they think about the matter at all, then they 
do not compel their governments to take action. They—statesmen, poli- 
ticians, and people—are not yet sufficiently fearful of the consequences of 
international anarchy, although this may be slowly changing today, for 
atomic reasons. Of course, some five-eighths of the peoples of the world, 
and a much larger percentage of the people of the world, are too incompetent 
to escape from dictatorship and its policies or from ineffective governments, 


8 Hans Wehberg, Theory and Practice of International Policing, especially Ch. I. 

9 That is, the necessity for definitive action overcomes the reluctance to submit to 
international authority, while the fear of the authority of reputed international law 
and/or the admitted binding force of international judicial settlements inhibits willing- 
ness to develop these institutions. 
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both of which will do little in the direction demanded by the situation. In 
reality we are talking about a limited minority of states, which might, 
however, lead the way with some chance of being followed by the others. 
As a result, all important international questions, from health and labor 
to control of armaments, including missiles and nuclear weapons, have to 
be dealt with by unanimous agreement and voluntary compliance—danger- 
ous anarchy indeed. 

Is there in reality no hope for an early change in this situation? The 
same elements of ignorance, selfishness, and indifference have always stood 
in the way of development of effective government in individual states— 
and still do—though they have been largely overcome in a considerable 
number of countries.2° There are implications here and there—curiously 
enough in the acceptance of ability to pay as the basis of contributions to 
international organizations, implying admission of the compelling necessity 
for such agencies “—of a possible reorientation of governments in this 
matter. But the outlook is dim and, to put it mildly, alarming. Even 
if the East-West schism, which, it might be argued, constitutes the im- 
mediate and single danger to international peace, were to be eliminated—of 
which there is no present prospect—it would still be found that the general 
problem or problems still remained. We can only hope and pray for 
better developments than any present indications promise, and go on with 
such international organization as we have and can get, which is over- 
whelmingly simply organized voluntary (sic) international co-operation, 
not, under the circumstances, without great value. 

PITMAN B. POTTER 


10 For a recent study of this problem of national and international federal union 
seo W. G. Rice, Law Among States in Federacy, A Survey of Decisions of the Swiss 
Federal Tribunal in Intercantonal Controversies, reviewed in 54 A.J.I.L. 922 (1960). 

11 Admission, that is, on the part of the wealthier states, victims of the application of 
the principle of ability to pay, of this necessity or fear of obloquy from the world at 
large, and recognition of the utter impracticality of applying either the principle of 
equality or that of benefits received, which is another testimony, incidentally, to the 
irrational character of the contemporary state system, though here not unlike the situa- 
tion in the individual states. 
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WHEN EXTRADITION FAILS, IS ABDUCTION THE SOLUTION? 


“War Criminal Abducted from California Home: Spirited to Yugo- 
slavia by Siberian Patriots’’—Suppose the newspapers in the United 
States broke out one day with that headline. Would we be outraged at 
the evident offense to our sovereignty? Or would we be glad to be rid of a 
fugitive who had been accused of responsibility for wartime atrocities on a 
massive scale under Nazi auspices? The questions are not just academie, 
for there lives in California one Andrija Artukovic, against whom the 
Yugoslavs level charges of enough murders of bishops, priests, rabbis, 
Serbs, Croats, Gypsies, Jews, women and children to brand him a major 
war criminal. Their efforts to have him formally extradited under treaty 
and statutory procedures have finally been frustrated by decisions of the 
United States courts.1 It would hardly be incredible if a group of Serbs, 
inspired by hatred, revenge, and patriotism, should try to emulate the 
‘‘volunteers’’ who successfully contrived to move Adolph Eichmann from 
his refuge in Argentina to a prison in Israel.” 

The Eichmann case, of course, involved much more than the simple issue 
of the ‘legality of the abduction. Even if it should be found that the 
Israelis had invaded Argentina’s right to the inviolability of its territory 
from police action on behalf of a foreign Power, the jurisdiction of the 
Israeli courts over the person of Eichmann might remain.® This con- 
clusion, however, still leaves unanswered the question of Israel’s legisla- 
tive jurisdiction over the crimes charged against Eichmann. They were 
all committed outside of Israel, before Israel even existed as an independent 
nation, and none of the actual victims could have been Israeli nationals.‘ 
None of these legal problems would confront the Yugoslavs if Artukovie 
were put on trial in Yugoslavia, since the alleged crimes were all com- 
mitted within its borders and it had existed as a separate state for many 
years. Only the fact that enemy occupants were in actual control of the 
country at the time of the alleged crimes would raise issues of legislative 
jurisdiction.” The legal consequences of an abduction now, however, 
would not be affected by the question of wartime sovereignty. 


1 U. S. v. Artukovie, 170 F. Supp. 383 (S.D. Cal., Cent. Div., 1959). 

2 The Eichmann story was covered in The New York Times between May 24 and 
August 3, 1960. See also Keesing’s Contemporary Archives (Weekly Digest of World 
Events) (Bristol), Vol. XII, June 25-July 2, 1960, pp. 17489-17491. 

3 This was the U. 8. position in the dispute with Mexico over Martinez. See note 41 
below; 2 Foreign Relations (1906) 1121-1122. 

4 None of the recognized principles of jurisdiction fit the case exactly. Cf. Briggs, 
The Law of Nations 575-579 (2nd ed., 1952); Harvard Research in International 
Law, 29 A.J.LL. Supp. 435 (1935); American Law Institute, The Foreign Relations 
Law of the United States—A Restatement, Tentative Draft No. 2, Ch. 2 (1958). 

5 See note 39 below. 


127 


128 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 55 


The name of Andrija Artukovie first appeared in political history when 
he was linked with the plot that led to the assassination of King Alexander 
at Marseilles in 1984.6 When the Nazis occupied Yugoslavia in 1941, 
the Croatians declared their independence and declared the establishment 
of a separate republic under Ante Pavelic,” recurrently named as the lead- 
ing plotter of the overthrow of the Yugoslav Government.® Artukovie 
was successively made Mimister of the Interior, Minister of Justice and 
President of the State Council, in this Independent State of Croatia.® 
During his incumbency in these posts, according to the Yugoslavs, thous- 
ands of victims were brutally put to death.?® | 

In 1945, with the defeat of Germany, Artukovie fled, first taking refuge 
in Austria, then Switzerland and Ireland. He entered the United States 
as a visitor In 1948 under an assumed name, and went to stay with his 
brother, who had been living in California for some years. Artukovic 
was accompanied by his wife during most of these travels, and she and 
their three children entered the United States with him. A fourth child 
was born here. Artukovie revealed his real name to the, immigration 
authorities during the first year of his stay in the United States. In 1949 
and 1950 he applied for permanent residence under the Displaced Per- 
sons Act of 1948. The application was denied because of the entry under 
a false name. Thereupon deportation action was started, and was pending 
throughout all the later extradition proceedings.” 

Extradition was first requested by the Yugoslav Government in 1951. 
Artukovie was duly arrested by the United States Marshal in California 
upon complaint of the Consul General of Yugoslavia. After a hearing, the 
accused was admitted to bail. There followed a series of court proceedings 
that are full of fascinating issues in international law. 

After his first arrest, and release on bail, a writ of habeas corpus was 
sought by Artukovie in the U. S. District Court. Since the demand for 
extradition had to be founded on the existence of a treaty between the 
United States and Yugoslavia, the first issue was whether the treaty with 
the Kingdom of Serbia, ratified in 1902, was applicable to relations with 
the demanding government, the Federal People’s Republie of Yugoslavia. 
In a long and interesting discussion of the historical development of 
Yugoslavia, Judge Hall reached the conclusion that the treaty ‘‘is not now 
in foree and effect between the United States and the country now known 
as Yugoslavia.’’?2 He reached this conclusion despite the express assertions 
by both the Yugoslav Ambassador to the United States and the U. S. 


6 The New York Times, Oct. 23, 1934, p. 6, Col. 6. 

7 Mirkovich, ‘‘ Jugoslavia’s Choice,’’ 20 Foreign Affairs 131, 149-150 (1941). 

8 23 Encyclopaedia Britannica 922 (1947). 

°? Record on Appeal, pp. 182-183, Ivancevie v. Artukovic, 211 F. 2d 565 (9th Cir. 
1954), cert. den., 348 U. S. 818 (1954). 

10 The charges are described in the Petition for a Writ of Certiorari in Karadzole v. 
Artukovie, No. 462, Oct. Term, 1957, U. S. Supreme Court, 355 U. S. 393 (1958). See 
also Karadzole v. Artukovie, 247 F.2d 198, 200-201 (9th Cir. 1957). 

11 These facts are from the Record on Appeal, note 9 above. 

12 Artukovie v. Boyle, 107 F.Supp. 11, 33 (S.D. Cal., C.D. 1952). 
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Secretary of State that the treaty was currently in force. Judge Hall 
avoided the effect of these statements by concluding that 


the question whether or not a treaty exists between the United States 
and Yugoslavia is not a matter which hes exclusively within the Execu- 
tive Department but is a judicial question to be decided by the courts.: 


This alone raises an unresolved issue in international law cases im 
courts in the United States. How much weight should the courts give to 
the opinions and findings of the Executive Branch in Litigation touching 
on international relations?* In the Artukovic case! the Court of Appeals 
for the Ninth Cireuit pointed to the opinion as to continual effectiveness 
of the treaty expressed by the President of the United States and by the 
Yugoslav Ambassador, and said that, ‘“‘if their agreed decisions, when 
based upon supporting facts, are not conclusive, they should at least weigh 
very heavily.” 1° In holding that the District Judge had erred in finding 
no treaty in effect, it is noteworthy that the court still made an inde- 
pendent study of the historical facts and found ample supporting facts 
for the view that the treaty had survived the vicissitudes of the years. 
Certiorari was denied by the Supreme Court.” Surely, when such sup- 
porting facts are present, this is the only tolerable outcome. How could 
the Government successfully conduct foreign relations if courts are free 
to declare the non-existence of a treaty that the other party and our 
Executive Branch both declare to be in force? 

The result in the Court of Appeals and the Supreme Court sent the ac- 
tion back to the District court for trial on the merits. The accused now 
cited the clause of the treaty'® providing, in standard terms, that extra- 
dition will not be granted if the offense for which it is sought is ‘‘of a 
political character.” Once before, when King Alexander was shot on a 
visit to France, Artukovie had been involved in this kind of issue, for 
the assassination of a king by dissident subjects is generally interpreted as a 
crime of a political character.*° Whether war crimes should also be so 
classified has oceupied wide attention since World War II. At least 
when murder on a seale amounting to genocide is involved, the consen- 


18 Ibid. at 24, 

14 Cf, Dickinson, ‘‘The Law of Nations as National Law—Political Questions,’’ 104 
U. Pa. Law Rev. 451, 478-479 (1956), with M. H. Cardozo, ‘‘Sovereign Immunity—The 
Plaintiff Deserves a Day in Court,’’ 67 Harvard Law Rev. 608, 614 (1954). See also 
International Law in National Courts, Record of Proceedings of Third Summer Con- 
ference on International Law (Cornell Law School, 1960). 

15 Tvancevice v. Artukovic, 211 F.2d 565 (9th Cir. 1954). 

16 Ibid. at 574. Cf. Argento v. North, 131 F.Supp. 538, 542 (N.D. Ohio, 1955), 241 
F.2d 258 (6th Cir. 1957). 

17 348 U. S. 818, 889 (1954). 18 32 Stat. 1890 (1903). 

19 See, e.g., Case of Pavelic and Kvaternik, 1933-34 Annual Digest 372 (1940); 
Philonenko, ‘‘Le réfus d’extradition des terroristes croates,’’ 61 Journal du Droit In- 
ternational 1157 (1934). Many modern extradition treaties except assassination of a 
chief of state, even if politically motivated, from the exemption from extradition for 
political crimes, Hyde, International Law (2d ed., 1945) § 317 and examples there cited. 

20 See Garefa-Mora, ‘‘The Present Status of Political Offenses in Law of Extradition 
and Asylum,’’ 14 U. of Pittsburgh Law Rev. 371 (1953). 
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sus has apparently been that escape should not be allowed under ‘the 
‘*political erime” articles of extradition treaties.24 Nonetheless, the same 
Judge Hall, of the District Court in California, who had sat on the prior 
proceedings, held that it was ‘‘immediately apparent’’ that conduct of the 
kind charged against Artukovie involved offenses of a political charac- 
ter.”? He also held, and the Court of Appeals agreed,” that these crimes 
had not lost that character by virtue of numerous U. N. resolutions, gov- 
ernmental statements and legal writing urging that war erimes should 
be considered extraditable offenses. The writ of habeas corpus was issued. 

A new appeal was made to the Supreme Court. This time certiorari 
was granted,** but only to vacate the Judgment below and remand the 
case to the District Court ‘‘for the discharge of the writ of habeas corpus 
and the remand of respondent to the eustody of the United States Mar- 
shal in order that a hearing be held under 18 U.S.C., §3184.’’?> Justices 
Black and Douglas dissented without opinion. The import of this action 
was that the Court felt that in an extradition proceeding, the key issues— 
whether the evidence of criminality was ‘‘sufficient to sustain the charges 
under the provisions of the proper treaty’? and whether the offense for 
which surrender was demanded was ‘‘of a political character’’—should be 
heard by a judge or commissioner as provided in Section 3184. The 
courts below had been willing to dispose of the case in a habeas corpus 
proceeding, despite the opposition of spokesmen for Yugoslavia. This 
procedure had also been criticized by the Justice Department In a.memo- 
randum filed with the Supreme Court in response to the Court’s request 
for the Government’s views.?° 

The Government’s memorandum contained a statement of ‘‘ Views of 
the Department of State,” a document of major interest in the field of 
international law. Its conclusion was that, in a hearing under Section 
3184, sufficient evidence should be placed in the record to enable the courts 
and the Department of State to determine the crucial issues of the case. 
The Department was mindful of its ultimate responsibility in demands 
for extradition. Section 3186 of the Code,” on certification of a judge or 
commissioner under Section 3184, authorizes the Secretary of State to 
order the delivery to a foreign government agent of a person committed 
to jail as a result of the hearing held pursuant to the latter section. This 
authorization requires the Secretary of State to exercise his discretion in 
taking the final step in the extradition proceeding. 

Jn a case as fraught with political and religious implications as Artu- 
kovic’s, the importance of a complete factual record and a sound judicial 


21 See Report by the President to the Congress for the year 1947 on Activities of the 
United Nations 80-81 (Dept. of State Pub. 3024 (1948)). 

22 Artukovie v. Boyle, 140 F. Supp. 245 (S.D. Cal, C.D. 1956). 

28 Karadzole v. Artukovic, 247 F.2d 198 (9th Cir. 1957). 

24 Karadzole v. Artukovic, 355 U. §. 393 (1958). 

2518 U.S.C. § 3184 (1952), 62 Stat. 822 (1949). 

26 Memorandum for the United States in Karadzole v. Artukovic, No. 462, Oct. Term, 
1957, U. S. Supreme Court, 355 U. S. 393 (1958). 

2718 U.S.C. § 3186 (1952), 62 Stat. 824 (1949). 
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decision based thereon is obvious. The State Department could foresee 
itself squeezed between the righteous forces that demand no quarter for 
war criminals, especially those who are accused of crimes that reek of 
genocide, and the equally forceful groups who would be horrified if our 
Government should send for trial in a Communist country a man living 
quietly in California with his wife and small children, one of them born 
in the United States, about whom two Roman Catholic priests testified 
that he was of ‘‘very deep religious beliefs,’’ ‘‘attached to the democratie 
principles of the government of the United States,’’ ‘‘an honest and 
upright man,’’ of ‘‘most excellent reputation, endeavoring to bring up 
his children im accordance with his religious beliefs.’’ 28 

In the statement of views presented to the Supreme Court, the De- 
partment of State carefully pointed out that it was reserving decision on 
the issues that would ultimately have to be resolved, such as the question 
of whether the charge involved a crime of a political nature. It merely 
urged a hearing because, on the basis of documents and materials in the 
record of the habeas corpus proceeding, it ‘‘could not reach the conclusion 
that all of the acts alleged by the Yugoslav government to have been com- 
mitted by Artukovie are necessarily of a ‘political character’,’’ as those 
words were used in the treaty and as the courts below had found. The 
Department then added two observations of considerable significance. 
First, the memorandum stated that the Department of State was 


of the view that the offense of murder, even though committed solely 
or predominantly with the intent to destroy, in whole or in part, a 
national, ethnical, racial or religious group, is none the less “‘murder’’ 
within the meaning of the Extradition Treaty here involved, and is 
not thereby rendered an offense of a ‘‘political character’’ within 
the meaning of Article VI of the above-mentioned treaty. (Em- 
phasis added.) 


The italicized words in this quotation are taken verbatim from the defini- 
tion of genocide in Article II of the Genocide Convention, and the opinion 
that acts of genocide should not be treated as ‘‘political crimes’’ under 
extradition treaties follows precisely the admonition of Article VII of 
the Convention.” 

The outlawry of genocide by international agreement was the brain- 
child of the late Raphael Lemkin,” through whose perseverance over half 
the nations of the world have become parties to the Convention. The 
United States has felt obliged to refrain from formal adherence,*+ but 
one Administration has urged ratification °? and now, by using the lan- 


28 Record on Appeal, note 9 above, at 286-241. 

2945 A.J.I.L. Supp. 7-10 (1951). For an older view of ‘‘political offenses,’’ see 
Deere, ‘‘ Political Offenses in the Law and Practice of Extradition,” 27 AJ.I.L. 247 
(1933). 

80 Lemkin, Axis Rule in Occupied Europe (1944); Lemkin, ‘‘Genocide as a Crime 
under International Law,’’ 41 A.J.LL. 145 (1947). 

8130 Dept. of State Bulletin 882-884 (1954), and 28 ibid. 591-595 (1953). 

32 Hearings on the Genocide Convention, Committee on Foreign Relations, U. S. Senate, 
81st Cong., 2d Sess. (1950). 
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guage of the Convention in this memorandum, another Administration 
has given it a subtle blessing as a source of international law. This un- 
heralded gesture is a noteworthy event in the struggle to make people act 
like human beings. 

The third, and popularly the most significant, issue in the Artukovic 
case would be presented if the event headlined at the start of this article 
should take place. Argentina has alleged that the German fugitive, 
Eichmann, was forcibly placed aboard an aircraft of the Israeli civil 
airline and flown out of the country. The evidence indicates that this 
abduction was engineered by volunteer, private individuals. The Ar- 
gentines claim that these individuals were operating with the connivance 
of the Israeli Government. If these are the facts, was there a violation 
of international law? What would be the rights of Argentina, Israel and 
Eichmann under international law? 

The United States has been on both sides of abduction cases, and many 
other countries have been deeply involved in them. One consistent thread 
runs through them all: an abduction on foreign soil by officers of another 
government is @ violation of international law, unless the government in 
control of the asylum country expressly or impliedly gives its consent. 
In a number of cases it has led to the release of the fugitive, but the 
maxim ‘‘male captus, bene detentus’’ is often applied and was still ac- 
cepted unanimously by the Supreme Court as late as 1952.53 The rule 
that abduction is illegal under international law, however, does not oper- 
ate unless the abductors were representing the prosecuting government 
in some way and were not bona fide volunteers. Still, in the Blair case the 
abduction from the United States evidently was handled by a British 
private investigator not acting on government, orders, and yet the victim 
was in due course returned to the United States. This type of situa- © 
tion, involving unofficial captors, seems to have arisen so seldom, however, 
that legal conclusions could only be drawn by analogy. 

The closest analogy would be the case of a person seized in his place 
of refuge by officers of a foreign government acting beyond the scope of 
their official instructions. This was our excuse in the Vincents case, 
where we apologized to the British and released Vincenti, who was an 
American citizen. We explained that the officials of the Department of 
Justice who had seized him in British territory, ‘‘actecl on their own in- 
itiative and without the knowledge or approvel of this government.” 

In two well-known cases, Ker ** and obell? U. S. Government repre- 


83 Frisbie v. Collins, 342 U. S. 519 (1952). See 2 Hyde, International Law § 321, pp. 
1031-1032 (2d ed., 1945). 

84 See Travers, Le Droit Pénal International 158-159 (Paris, 1921), cited in Preuss, 
‘í Settlement of the Jacob Kidnaping Case (Switzerland-Germany),’’ 30 A.J.LL. 123, 
124, note 6 (1936). Cf. State v. Brewster, 7 Vt. 118 (1835), where the identity of the 
abductors is not clear, but the conviction of the abducted fugitive was sustained. 

851 Hackworth, Digest of International Law 624 (1940). 

86 Ker v. Illinois, 119 U. S. 486 (1886). The interesting story behind the Ker case 
is told in Fairman, ‘‘Ker v. Illinois Revisited,’’ 47 A.J.I.L. 678 (1953), and Montt and 
Fairman, ‘‘ Admiral Patrick Lynch,’’ 48 A.J.L.L. 294-296 (1954). The result of the 
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sentatives have actually taken part in abductions of U. S. citizens on 
foreign soil, The ensuing convictions in U. S. courts were sustained. 
Those cases, however, have circumstances which justly distinguish them 
from the Eichmann situation. In the Ker case, a private detective from 
the United States, while in Peru, received duly executed extradition 
papers from the U. 8. Government, conforming to the requirements of 
the extradition treaty between the United States and Peru. He did not 
use them, however, because he had no access to the proper Government 
of Peru, which was disorganized as a result of military occupation of the 
capital city by Chilean forces. The latter assisted the American officers 
in forcing Ker to board a U. S. vessel. At no time did Peru object 
to the proceedings. 

If Peru had protested, the question would Have arisen whether the 
occupation by a foreign force had so deprived the Peruvian Government 
of sovereignty over the place where Ker was found that it had no stand- 
ing to object to police action by foreign authorities. It was just such 
a situation that enabled the U. S. Government in 1946 to have Douglas 
Chandler seized in Germany by U. S. military forces and forcibly re- 
turned to the United States for trial on charges of treason.*® There was 
no sovereign whose sovereignty was offended by the action of foreign 
officers on its soil. It is interesting that the obverse of the coin prevented 
the United States from sending Icardi and LoDolee back to Italy, when 
they Were accused of committing a cold-blooded murder in Italian ter- 
ritory while it had been under wartime German occupation.* 

In the Sobell case the abducting party in Mexico was allegedly made 
up originally of Mexican officers. Sobell was carried, against his will, 
to the U. S. border and there turned over to U. S. authorities, even before 
crossing into the United States. The latter took him to New York, where 
he was tried for conspiracy to commit espionage and convicted. He lost 
in his efforts to obtain release on various grounds, including a charge that 
the treaty of extradition had been violated. It seems clear that the col- 
laboration of the Mexican police, like the French in the Savarkar case,*° 
deprived Mexico of any basis for complaint, even if it had wanted to 
raise an objection. Many years before, however, the Mexicans had pro- 
tested vigorously against our retention of one Martinez, who was forcibly 
taken from Mexico to the United States by another Mexican. The latter 
was extradited by the United States to stand trial in Mexico for kidnap- 


case is criticized in Dickinson, ‘‘ Jurisdiction Following Seizure or Arrest in Violation 
of International Law,’’ 28 A.J.I.L. 231, 237-239 (1934). 

37 U. S. v. Sobel, 142 F. Supp. 515 (S. D. N. Y., 1956); aff’d., 244 F. 2d 
520 (2d Cir., 1957), cert. den., 355 U. S. 873; rehearing den., 355 U. S. 920 (1958). 

38 Chandler v, United States, 171 F.2d 921 (1st Cir., 1948). 

39 In re Lo Dolke, 106 F. Supp. 455 (W.D.N.Y., 1952). See also U. S. v. Ieardi, 140 
F. Supp. 383 (D. C., 1956). 

40 France and Great Britain: The Savarkar Case, Hague Permanent Court of Ar- 
bitration (1911), Scott, The Hague Court Reports 275 (1916); reprinted in 5 A.J.LL. 
520 (1911), and Fenwick, Cases on International Law 420 (2d ed., 1951). 
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ing, but the United States refused to release Martinez.“ In the case of 
Colunje, a police officer of the Canal Zone went into Panama and by a false 
story enticed Colunje to enter the Zone. There Colunje was arrested and 
held for trial. Subsequently he was released on a motion of nolle 
prosequi, but still the United States was required by arbitrators, on 
Panama’s complaint, to pay $500 in damages to Colunje.* 

One unusual abduction case, in which the United States succeeded in 
obtaining release of the fugitive, involved Martin Koszta, a Hungarian 
revolutionary sought by the Austrian Government.*® Koszta was seized 
by a gang of ‘‘ruffians’’ while he was visiting Smyrna, in Turkey, and 
taken aboard an Austrian warship. He claimed U. S. protection because 
he had taken out first citizenship papers. The Turks held themselves 
aloof, since both foreign countries enjoyed extraterritorial rights over 
their citizens and protégés. Since the U. S. Consulate had accepted 
Koszta as entitled to U. S. protection, the vigorous captain of a U. S. 
warship, coincidentally in Smyrna harbor at the same time, displayed no 
doubt of the legal rights involved. He demanded the release of Koszta, 
and prevailed after he had threateningly swung his guns into line with 
the Austrian vessel. Koszta returned safely to the U. S. amid cheers for 
the captain and ‘his staunch defense of American sovereign rights. 

There have been other cases in which the United States Government 
has been less than punctilious over the rigid rules of sovereignty, extra- 
dition and protocol in its anxiety to retrieve unpopular fugitives. It 
stretched definitions to the breaking point in a vain attempt to get the 
British to agree that Gerhart Eisler had committed one of the crimes 
described in the extradition treaty. The United States only succeeded 
in having British officers carry him off the S.S. Batory; he walked back 
on after a British judge said that ‘‘in no circumstances whatever’’ could 
the U. S. interpretation of the treaty be accepted. The United States 
did get John H. Suratt back from Egypt for trial for the murder of 
Lincoln, although there was no extradition treaty in force. U.S. extra- 
territorial rights in Egypt evidently induced the Egyptians to accept its 
claim without question. The United States treated Adsetts more like 
a chattel than a man in having him sent from one place to another, and 
to ultimate trial and execution in Hong Kong.*® Arguelles was sent to 
Spain in 1864 without benefit of treaty, relying on comity and general 
principles of international law.*7 He was charged with trading in slaves, 

411906 U. S. Foreign Relations 1121-1122. See also Ex parte Lopez, 6 F. Supp. 
342 (S. D. Tex., 1934). 

42 American and Panamanian General Claims Arbitration, Report of Bert L. Hunt, 
U. S. Agent, Dept. of State Arbitration Series, No. 6 (1934), pp. 733-749. 

48 3 Moore, International Law Digest 820-854 (1906). 

44 Eisler v. U. S., 338 U. S. 189 (1949). See also Finch, ‘‘The Eisler Extradition 
Case,’’? 43 A.J.LL. 487 (1949), and Dayton, Note, 35 Cornell Law Q. 424 (1950). 
Cf. Case of Blackmer, Hudson, Cases on International Law 514 (3rd ed., 1951). 

45 2 Moore, International Law Digest 633 (1906). 
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14-15 (Washington, 1942). 
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and at the time the United States was fighting a bitter war in which 
slavery was a major issue. In its anxiety to try the public utilities magnate, 
Samuel Insull, for fraud and embezzlement, the United States also cut 
some corners that the strict rules of extradition would hardly have sanc- 
tioned.*® After persuading a reluctant Greek Government to expel In- 
sull, the U. S. Government induced the Turkish officials to seize and de- 
liver him to the U. S. representative aboard a U. S. flag vessel in Izmir, 
all before a pending extradition treaty had come into effect. 

The inescapable conclusion from the colorful events in these cases is 
that we would not be in too good a position, historically, to make the kind 
of complaint that Argentina leveled against Israel if Artukovie’s pro- 
tected presence here should embroil us in something like the Eichmann 
situation. We would have to admit that some of our past practices have 
laid a poor foundation for the position that we must take today. We 
strongly champion the rule of law in world affairs. Consequently, it 
must be our position that the only acceptable way to deal with fugitive 
war criminals is through orderly processes of International law and ex- 
tradition. In maintaining that position, however, we deserve to be re- 
minded that our friends abroad have met signal rebuffs when they tried 
to make use of those orderly channels. When the abducted Eichmann 
goes on trial in Israel, we can only hope that our consciences will rest 
easy because we can point to Artukovic, in his haven in California, as a 
symbol of our devotion to government of law and not of men. 


Micuaet H. CARDOZO 


UNWARRANTED EXTENSION OF CONNALLY-AMENDMENT THINKING 


In recent decades it has become standard practice for bilateral and multi- 
lateral treaties to contain clauses providing for the settlement of disputes 
between the parties concerning the interpretation or application of the 
treaty. These are known as ‘‘compromissary clauses,” and form a valu- 
able contribution toward the international rule of law in a class of dis- 
putes widely recognized as most suitable for solution by international 
arbitration or adjudication. As far back as 1907, the Second Hague 
Peace Conference stated in its Final Act that it was unanimous 


In declaring that certain disputes, in particular those relating to 
the interpretation and application of the provisions of International 
Agreements, may be submitted to compulsory arbitration without any 
restriction.* 


Since the establishment of the Permanent Court of International Justice, 
and its continuation as the International Court of Justice, these clauses 
have usually provided that such disputes concerning the particular treaty 
should be decided by the ‘‘World Court.’ The United Nations General 


482 U.S. Foreign Relations (1934) 576-583 and 939. 

12 Malloy’s Treaties 2869, 2378. 

2 See M. O. Hudson, The Permanent Court of International Justice, 1920-1942, p. 
445 (1943); Shabtai Rosenne, The International Court of Justice 278 (1957). 
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Assembly adopted on November 14, 1947, a Resolution on the Need for 
Greater Use by the United Nations and Its Organs of the International 
Court of Justice, under which, inter alia, the General Assembly, 


Draws the attention of States Members to the advantage of insert- 
ing in conventions and treaties arbitration clauses providing .. . for 
the submission of disputes which may arise from the interpretation or 
application of such conventions or treaties, preferably and as far as 
possible to the International Court of Justice.’ 


Certain recent events suggest possible confusion between these special 
ecompromissary clauses in treaties, and the arrangements whereby states 
may accept, under the so-called ‘‘Optional Clause,’’ the more general 
jurisdiction of the International Court of Justice over all questions con- 
cerning the interpretation of any treaty, any question of international law, 
the existence of facts constituting a breach of international obligation, and 
the reparation to be made for breaches of international obligations. There 
is today much controversy in this country over efforts to remove the ‘‘self- 
judging’’ or ‘‘automatic’’ reservation embodied in the Connally Amendment 
to the United States acceptance of the general compulsory jurisdiction of 
the Court, under which the United States, rather than the Court, decides 
what questions are “‘domestie’’ and thus excluded from its acceptance of 
the Court’s jurisdiction. Repercussions of these discussions have resulted 
in questions being raised as to (1) the applicability of the Connally Amend- 
ment’s ‘‘self-judging’’ feature to the specific acceptances of limited juris- 
diction expressed in compromissary clauses of treaties, and (2) whether 
such treaty clauses should be specifically limited by ‘‘self-judging’’ do- 
mestie jurisdiction provisions patterned on the Connally Amendment. 
The hitherto unquestioned principle of the compromissary clauses has be- 
come associated with the quite different question of compulsory jurisdic- 
tion in general, and the arguments put forth by some in favor of retaining 
the ‘‘self-judging’’ or ‘‘automatic’’ reservation on domestic jurisdiction 
in general are being extended to the compromissary clause. After hearings, 
the Senate Committee on Foreign Relations on March 29, 1960, shelved a 
resolution (S.Res. 94 introduced by Senator Humphrey) to repeal the 
Connally Amendment and give the International Court of Justice authority 
to decide whether questions are domestic. Two compromissary clauses 


Rosenne comments: ‘‘Such a provision is now almost a clause de style in multilateral 
conventions drawn up under the auspices of the United Nations.’’ 

The Institut de Droit International has prepared a model compromissary clause for 
inclusion in bilateral and multilateral treaties, which would confer jurisdiction on the 
International Court of Justice in all disputes relating to the interpretation or applica- 
tion of the treaty in question. See 44 Annuaire de l’Institut de Droit International 
458-468 (I, 1952); 45 ibid. 310-406 (I, 1954); 46 ibid. 178-264 (I, 1956). The final 
draft is reprinted in 50 A.J.LL. 645 (1956). 

8 Resolution 171 (III), U.N. General Assembly, 3rd Sess., Official Records. 

4 Statute of International Court of Justice, Article 36, par. 2. 

5 See Hearings before the Committee on Foreign Relations, United States Senate, 
86th Cong., 2d Sess., Jan. 27 and Feb. 17, 1960, on S. Res. 94, Compulsory Jurisdiction, 
International Court of Justice. 
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came up for Senate consideration while the controversial points of view on 
the Connally Amendment were fresh in mind. 

The first United Nations Conference on the Law of the Sea had produced 
four conventions, dated April 29, 1958, dealing with the territorial sea and 
contiguous zone, the high seas, fishing and conservation of living resources 
of the high seas, and the continental shelf. It was originally intended to 
include in each of the standard compromissary clause giving jurisdiction to 
the International Court of Justice, but the Soviet Union objected because 
of its opposition as a matter of national policy to compulsory settlement of 
international disputes. The Conference therefore drew up as a separate 
instrument an Optional Protocol of Signature Concerning the Compulsory 
Settlement of Disputes, which provided for compulsory jurisdiction of the 
International Court of Justice in disputes between the parties arising out 
of the interpretation or application of any of these conventions on the law 
of the sea (aside from disputes under certain articles of the Fishing Con- 
vention for which special settlement procedures were provided in the con- 
vention itself). The President asked the advice and consent of the Senate 
to ratification of these four conventions and the optional protocol.? 

In hearings before the Senate Committee on Foreign Relations on these 
treaties and the protocol, January 20, 1960, Arthur Dean, Special Con- 
sultant to the Department of State, who had served as Chairman of the 
United States Delegation to the Law of the Sea Conference and who was 
chargéd with explaining these conventions on behalf of the Department 
of State, was asked about the relationship of the protocol to the Connally 
Amendment. He said: 


If the Senate decided to ratify this optional protocol, concerning the 
compulsory settlement of disputes with respect to these four con- 
ventions, to that extent it would be inconsistent with the Connally 
Amendment which states that, in substance, the United States is to 
be the sole judge of whether the International Court of Justice has 
jurisdiction affecting its domestic law. 

. . if you decided to assent to this optional protocol with respect to 
these four conventions, there would be no reservation such as there is 
in the Connally amendment, unless, of course, the Senate chose to put 
ifn" 


In written answers to questions put by the Committee staff, Mr. Dean 
further said: 


The United States, in aecepting the optional protocol concerning the 
compulsory settlement of disputes, would be agreeing vis-à-vis any 
other state accepting this protocol to the submission to the Interna- 
tional Court of Justice of any disputes arising out of the interpreta- 
tion or operation of any of the four conventions for a binding decision 
by that Court. Such submission would not be subject to the Connally 


6 The conventions and optional protocol are reprinted in 52 A.J.I.L. 834-864 (1958). 

T Sen. Execs. J to N, inclusive, 86th Cong., Ist Sess. 

8 Hearings before Senate Foreign Relations Committee, Jan. 20, 1960, on Execu- 
tives J to N, inclusive, 86th Cong., 2d Sess., p. 76. 
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Reservation attached to the United States declaration accepting gen- 
erally the compulsory jurisdiction of the Court.® 


The Committee on Foreign Relations reported favorably on the four con- 
ventions and the optional protocol on April 27, 1960.2° The Senate eon- 
sidered them in executive session on May 26. Under a unanimous consent 
agreement, the Senate gave its advice and consent to the ratification of all 
five by a vote of 77 to 4 on a single resolution.4: After this action Senator 
Johnson of Texas asked reconsideration of this action and that a separate 
vote be taken on the optional protocol. The protocol then failed of a two- 
thirds’ majority, receiving 49 yeas as against 30 nays’? Senator Long, 
who appears to have provoked this action, said he believed that the protocol 
should be approved, ‘‘so long as the Connally reservation to the World 
Court remains effective’’; and then later stated that he ‘‘voted against 
ratification only because’’ he believed ‘‘ Congress was wise in insisting upon 
the Connally reservation to the world treaty [sic] in the beginning.’’ He 
said: 


I am one Senator who feels that, while the treaty should be ratified, 
the ratification should have included a reservation to protect the do- 
mestic jurisdiction of the United States. ... This matter should come 
before the Senate again, and an opportunity should be afforded to 
vote for a reservation to protect the domestic jurisdiction of this 
country.”® 


Senator Mike Mansfield, in charge of the treaties on the floor, pointed 
out that, ‘‘the Senate has already agreed to many treaties which have in 
them an exception to the principle of the Connally reservation,’’ and in- 
serted in the Record a list of 41 bilateral and 21 multilateral instruments 
containing compromissary clauses.* On May 27 he moved to reconsider 
the vote on the protocol. Senator Long, however, on July 2, 1960, pro- 
posed that the Senate advise and consent to the ratification of the op- 
tional protocol, 


subject to the reservation, which is hereby made a part and condition 
of the resolution of ratification, that no dispute with regard to any 
matter which is essentially within the domestie jurisdiction of the 
United States, as determined by the United States, shall be referred 
to the International Court of: Justice for decision. 


The other compromissary clause with respect to which recent difficulties 
arose was that in the International Convention for the Prevention of 
Pollution of the Sea by Oil, signed May 12, 1954,** which on February 15, 
1960, the President submitted to the Senate together with recommendations 
of an Inter-Departmental National Committee concerning the Convention. 
The seven agencies represented in this National Committee made sugges- 
tions which the Secretary of State embodied in an understanding, reserva- 


9 Tbid. 82 at 88-89; see also 54 A.J... 942 (1960). 

10 Exec. Rep. 5, reprinted in 106 Cong. Rec. 10381 (May 26, 1960, daily ed.). 

11 Jbid. 10384. 12 Ibid. 10385. 

18 Ibid. 10385, 10387-10388. 14 Ibid. 10385-10386. 

15 Ibid. 10522 (May 27, 1960, daily ed.). 16 Sen. Exec. C, 86th Cong., 2d Sess. 
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tions, and recommendations submitted for the Senate. Two of these Na- 
tional Committee suggestions were omitted. One was that ‘‘the complaints 
of such other governments cannot be prosecuted unless accompanied by 
evidence sufficient to secure conviction in U. S. courts.’ The other was 
that the compromissary clause (Article XIII) be made subject to a reserva- 
tion excluding from the acceptance of the Court’s compulsory jurisdiction 
any domestic question as determined by the United States. On the omis- 
sion of this, the Secretary of State said: 


The United States has made no reservation of the nature indicated 
with respect to other multilateral conventions to which it has become 
a party and it is considered that this established policy should con- 
tinue to be followed in the present case." 


In the May 17, 1960, hearings on this convention before the Senate Com- 
mittee on Foreign Relations, Senators Lausche (Ohio) and Long (Louisi- 
ana) expressed concern over the compromissary clause and asked whether 
the Connally Amendment would apply in the submission of disputes to 
the Court under this clause of the convention.“*> Senator Long apparently 
feared that conduct of oil-well operators might be brought before the Inter- 
national Court of Justice instead of before national courts because of this 
compromissary clause. The Department of State later pointed out that 
such cases were in no way affected by the Oil Pollution Convention, which 
applies only to the discharge of oil or oily wastes by ships.*? Senator Long 
suggested that as a lawyer he feared that the specific would override the 
general, and that thus the Connally Amendment limitation on general ac- 
ceptance of compulsory jurisdiction would not of its own force apply to 
eases brought under the compromissary clause of the convention.2° A 
representative from the Department of State Bureau of Economie Affairs 
apparently beeame somewhat confused, first answered that the Connally 
Amendment limitation would be applicable under the compromissary 
clause of the convention, and then explained that he was not a lawyer and 
would get a statement from the Legal Adviser’s Office.* 

The Legal Adviser of the Department of State, Erie H. Hager, provided 
a memorandum dated May 23, which pointed out that Article XIII of the 
Convention 


is a specifie provision in a treaty permitting the parties to refer cer- 
tain matters for determination by the International Court of Justice. 
The jurisdiction of the Court in such cases is provided in article 36, 
paragraph 1, of the statute of that Court. In my opinion, a submis- 
sion to the Court under this specific provision would not be subject to 
the Connally reservation attached to the U. S. declaration accepting 
generally the compulsory jurisdiction of the Court. That declara- 
tion was filed pursuant to article 36, paragraph 2, of the statute of the ` 
Court. The specifie provision of Article XIII would govern references 
to the Court made under it. The Connally reservation would only 


17 Ibid. 7, 13-14. 

18 Hearings, May 17, 1960, before Senate Committee on Foreign Relations, 86th 
Cong., 2d Sess., on Exec. C, Oil Pollution Convention, pp. 7-8, 12, 13-15. 

19 Ibid, 18. 20 Ibid. 14. 21 Ibid, 7, 13—14. 
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apply to references where jurisdiction is premised on the declaration 
of general acceptance of jurisdiction.” 


Pointing out that this position had been specifically taken by Arthur 
Dean. on behalf of the Department of State, and by the Report of the Com- 
mittee on Foreign Relations regarding the Law of the Sea Conventions, 
the Legal Adviser added: ‘‘This is the position the Department has con- 
sistently taken and any statement to the contrary was due to a misunder- 
standing.”’ 

In reporting the Oil Pollution Convention to the Senate, the Committee 
on Foreign Relations dealt with this matter, did not include it in the con- 
ditions to which it would subject ratification, and said: 


The committee, in voting to report the convention, was aware that 
the Connally reservation will not apply to disputes referred to the 
Court under this convention. As a practical matter it is hardly 
conceivable that any matter arising under this: convention, pertain- 
ing as it does to oil pollution of the high seas by ships, could be con- 
strued as being within the domestic jurisdiction of the United States.?? 


Senator Long referred to the question over this compromissary clause 
when he spoke on May 26 in the Senate against immediate approval 
of the Optional Protocol to the Law of the Sea Conventions.” On July 2, 
1960, he submitted for consideration in executive session the following 
reservation : 


The Senate advises and consents to the ratification of Executive C, 
Kighty-Sixth Congress, second session, ‘‘International Convention for 
the Prevention of Pollution of the Sea by Oil, 1954,’’ subject to the 
reservation, which is hereby made a part and condition to the resolu- 
tion of ratification, that no dispute with regard to any matter which 
is essentially within the domestic jurisdiction of the United States, as 
determined by the United States, shall be referred to the International 
Court of Justice for decision. 


The Senate adjourned without taking further action on the Oil Pollu- 
tion Convention, or on the Optional Protocol to the Law of the Sea Con- 
ventions. 

It would seem clear from these incidents that the Department of State, 
the Committee on Foreign Relations, and at least some of the Senators 
who would like to have the Connally Reservation apply to specific com- 
promissary clauses, are in agreement upon the proposition that the Con- 
nally Amendment does not apply to submission of disputes to the Inter- 
national Court of Justice under compromissary clauses of specific treaties 
(unless these clauses are themselves qualified in such fashion as to make 
clear the applicability of the self-judging domestic-jurisdiction reserva- 
tion). Of course that can be done when the President and Senate desire 
to limit acceptance of compulsory jurisdiction in this way, and a con- 
siderable number of our economic co-operation and aid agreements provide 


22 Ibid. 14-15; reprinted in 54 A.J.I.L. 941 (1960). 
23 Sen. Exec. Rep. 6, 86th Cong., 2d Sess., p. 8. 
24See note 13 above. 
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were left to the decision of each individual state, it would be possible 
to withhold any case from adjudication on the plea that it is a matter 
of domestic jurisdiction. It is plainly the intention of the statute 
that such questions should be decided by the Court, since Article 36, 
paragraph 6, provides: ‘‘In the event of a dispute as to whether the 
Court has jurisdiction, the matter shall be settled by the decision of 
the Court.’’ 

. . . The committee therefore decided that a reservation of the right 
of decision as to what are matters essentially within domestic jurisdic- 
tion would tend to defeat the purposes which it is hoped to achieve by 
means of the proposed declaration as well as the purpose of Article 
36, paragraphs 2 and 6, of the Statute of the Court.* 


It would indeed be in effect a fundamental repudiation of the interna- 
tional rule of law to deny that questions between two nations as to the 
interpretation or application of a treaty already agreed upon by them 
should be referred to international judictal settlement in case of dispute. 
Surely such questions between two parties to an international agreement 
cannot properly be called matters essentially within the domestic jurisdic- 
tion of one of them! 

Wau. W. BisHop, JR., and Denys P. MYERS 


HAGUE ACADEMY OF INTERNATIONAL LAW 


The Academy of International Law at The Hague will hold its 32nd 
session from July 10 to August 18, 1961. The session will be held in two 
periods: one from July 10 to 28, and the other from July 31 to August 18. 
The lectures will be given in either English or French, with simultaneous 
translation in the alternate language. Most of the lecture periods are 
scheduled for the mornings of each week day, with a few to be held in the 
aiternoons. The courses are intended primarily for those persons who have 
some background in international law and wish to extend their knowledge 
of the subject. 

A. general course on publie international law will be given by Professor 
Paul Reuter of the Faculty of Law, Paris University. Other lectures on 
subjects of public international law will be given as follows: ‘fA Compara- 
tive Study of Instances of Intervention: Korea, Guatemala, Hungary, Suez, 
Lebanon, Jordan, Tibet and Indian frontier territories,’’ by J. EB. S. 
Faweett, Legal Adviser to the International Monetary Fund; ‘‘Present 
Aspects of Sovereignty in International Law,” by Professor M. St. 
Korowicz, of the Fletcher School of Law and Diplomacy; ‘‘The Contribu- 
tion of the Geneva Conferences to the Progressive Development of the In- 
ternational Law of the Sea,’’ by A. Matine-Daftary, Member of the Iranian 
Senate and Member of the U. N. International Law Commission; ‘‘The Dip- 
lomatic Protection of Legal Persons,’’ by Professor Paul de Visscher, of 
the Faculty of Law, Leuven University. On the law of treaties, Professor 
W. W. Bishop, Jr., of the University of Michigan Law School, a Vice Presi- 
dent of the American Society of International Law, and an editor of this 
JOURNAL, will give lectures on treaty reservations; and Professor 8. S. 


49 Sen. Rep. No. 1835, 79th Cong., 2d Sess., p. 5. 
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Ehler of the University of Dublin will discuss recent treaties between 
Church and State. 

In the field of private international law, Professor Wilhelm Wengler of 
the University of Berlin, will give a general course. Leetures will be given 
on ‘‘Private Wealth and Taxation in International Law,” by A. Ardoin, 
Fiscal Counselor ; ‘‘The International Recognition of Administrative Acts,’’ 
by Professor Giuseppe Biscottini, of the Catholic University of Milan; ‘‘Na- 
tionality, Dual Nationality, and Supra-Nationality,’’ by Professor F. de 
Castro, of the Faculty of Law, Madrid University; ‘‘ Adoption in Com- 
parative Private International Law,’’ by Professor Rodolfo De Nova, of 
Pavia University ; ‘‘The Relationship between Private and Publie Law and 
the Rules of Conflict of Laws,’’ by Professor W. Riphagen, of Rotterdam 
University, Legal Adviser to the Netherlands Ministry of Foreign Affairs; 
and ‘‘The Problem of Foreign Investment,’’ by Lord Shaweross. 

In the field of international organization, lectures will be delivered by 
Mr. A. K. Brohi, High Commissioner for Pakistan in India, on ‘‘ Asia and 
the United Nations’’; Mr. P. Pescatore, Director of the Political Depart- 
ment of the Luxembourg Ministry of Foreign Affairs, on ‘‘The External 
Relations of the European Communities’’; and Mr. M. Prelot, Member of 
the French Senate, Professor of the Faculty of Law, Paris University, on 
‘The Law of International Assemblies. ’’ l 

Applications for admission to the Academy courses should be made to 
the Secretariat of the Academy, The Peace Palace, The Hague. The 
registration fee is ten Florins. Registration should be made before June 1, 
1961. 

At the end of the Academy Session, the Center for Studies and Research 
in International Law and International Relations will hold its fifth session, 
from August 22 to September 30. The Center is open only to highly 
qualified persons having advanced university diplomas, the Hague Academy 
Diploma, or at least three years’ actual practice in international affairs. 
Fifteen participants will be admitted to the French-speaking section, and 
fifteen to the English-speaking section. The Directors of Studies for the 
1961 session are Professor Georges Berlia of the Faculty of Law of Paris, 
for the French-speaking section, and Professor Ignaz Seidl-Hohenveldern of 
the Faculty of Law of Saarbrucken University, for the English-speaking 
section. The subject for study by both sections in 1961 will be ‘‘The 
Regime of Navigable Waterways of International Concern.”’ 

Information regarding admission to the Research Center may be obtained 
from the Secretariat of the Academy. Applications, together with all 
necessary certified copies of papers and certificates must reach the Cura- 
torium of the Academy, The Peace Palace, The Hague, not later than 
February 1, 1961. 

Exveanor H. FINCH 
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CURRENT LEGAL BIBLIOGRAPHY 


The Harvard Law School Library has announced the publication of a 
bibliographie service under the title of Current Legal Bibliography. Be- 
ginning in October, 1960, there will be nine issues, appearing monthly, dur- 
ing the academic year. Each issue will include a comprehensive listing of 
monographs, journal articles, and the contents of collected works of all 
types currently received by the library. The monthly service will be- 
come a supplement to bound annual volumes to be published under the 
title of Annual Legal Bibliography, the first of which will be published in 
the fall of 1961. | 

Each issue of Current Legal Bibliography is intended to provide a quick 
survey of the more significant legal writing in all fields of law from all 
countries of the world. The service is addressed primarily to an audience 
of lawyers, teachers and students, corporation counsel, legal departments of 
government agencies and of international organizations, and to scholars in 
the related fields of political science, economics, sociology, and history. 
Subscription to the current monthly service is $3.00 per annum; the price 
of the annual volume will be $14.00. Both services are available for the 
combination price of $15.00. Subscriptions may be placed with the 
Harvard Law School Library. 


CLAYTON FELLOWSHIPS IN INTERNATIONAL ECONOMICS AND FOREIGN RELATIONS 


The Fletcher School of Law and Diplomacy, Tufts University, has an- 
nounced the availability of a number of fellowships in international affairs 
to encourage and assist young men and women in the pursuit of graduate 
studies in preparation for careers in international relations. Among these 
are the Clayton Fellowships for graduate study in international economics 
and foreign relations, established in honor of William L. Clayton, first 
Under Secretary of State for Economic Affairs. The Fellowships bear 
stipends up to $2500, and call for a broad professional course of study at 
the Fletcher School, with special emphasis on international economics, 
trade, and finance. Other studies will include international law and or- 
ganization, diplomatie history, and international politics. The program 
of study leads to the degrees of Master of Arts, Master of Arts m Law 
and Diplomacy, and Doctor of Philosophy. 

Candidates must have an A.B. degree, proficiency in one modern foreign 
language, a broad background in the liberal arts, with substantial under- 
graduate training in economics or business administration. Applications 
must be received by February 15, 1961. Information regarding the 
Fletcher School and the procedure for applying for the Clayton Fellow- 
ships may be obtained from The Registrar, Fletcher School of Law and 
Diplomacy, Tufts University, Medford 55, Mass. 
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SOROPTIMIST FELLOWSHIP FOR WOMEN 


The Fletcher School of Law and Diplomacy will offer a special national 
fellowship of $2500 for 1961-1962, open to women students who have 
completed the A.B. degree or its equivalent, or who expect to receive the 
degree before September 1, 1961. The fellowship has been made available 
by the North Atlantic Region of the Soroptimist Federation of the Ameri- 
cas, Inc., an international organization of business and professional women, 
and is intended to encourage women who wish to prepare themselves for 
careers in publie service in mternational affairs. 

The program of study is an advanced and comprehensive one in the 
fields of international law, imternational organization, world politics, 
diplomacy, and international economic relations. It is designed to provide 
graduate training for careers in the State Department and diplomatie serv- 
ice of the United States, in the United Nations and other international 
agencies, In International business, finance, and journalism, and in teach- 
ing and research in international affairs. The course leads to the degrees 
of Master of Arts, Master of Arts in Law and Diplomacy, and Doctor of 
Philosophy. 

Candidates for the fellowship should be thoroughly prepared in the 
social sciences and in at least one modern foreign language. Weight will 
be given to any previous graduate study or practical experience in govern- 
ment or business. 

Fellowship applications must be received by February 15, 1961. Re- 
quests for information or application blanks should be addressed to The 
Registrar, Fletcher School of Law and Diplomacy, Tufts University, Med- 
ford 55, Mass. 

E. H. F. 


FIFTY-FIFTH ANNUAL MEETING OF THE SOCIETY 


The American Society of International Law will hold its 55th annual 
meeting at the Mayflower Hotel, Washington, D. C., from April 27 to 29, 
1961. The meeting will open on Thursday afternoon, April 27, with a 
session devoted to the problems of the Congo and the Caribbean. Professor 
Martin Travis, of Stanford University, will preside over the session. 

On Thursday evening, President Martin will make the formal opening 
address. It is hoped to have a distinguished public official speak also on 
that evening. 

On Friday morning, April 28, there will be two panel discussions: one 
presided over by Dr. Martin Domke of New York, on the subject of Arbitra- 
tion between States and Private Firms; the other, under the chairmanship 
of Mr. James N. Hyde of New York, having for its subject Constitutional 
Developments in the United Nations. 

On Friday afternoon, Mr. Adrian Fisher, Vice President and Counsel 
of The Washington Post Company, and former Legal Adviser of the De- 
partment of State, will preside over a panel discussion of Current Devel- 
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opments in the Law of Sovereign Immunity. A second panel will be de- 
voted to international law problems of newly independent states. 

On Friday evening a single session will be devoted to discussion of Outer 
Space. Professor Richard N. Gardner, of Columbia University, will preside. 

The business meeting will be held on Saturday morning, April 29, for 
election of officers and the transaction of other matters, including action on 
a proposed amendment to Article III of the Society’s constitution. This 
proposal was adopted by the Executive Council at its meeting on November 
19, 1960, and reads as follows: 


Resolved, That Article III, Paragraph 3, of the Constitution relating 
to life members shall be amended by striking the words ‘‘two hundred 
dollars” and substituting therefor the words ‘‘such amount as the 
Executive Council shall determine,’’; and 

Resolved further, That Article IIL of the Constitution be amended 
by adding the following paragraph, before the paragraph relating to 
“ Additional Classes of Membership”: 


“‘Corporate Non-Voting Members. Upon payment of such annual 
dues as the Executive Council shall determine, corporations, partner- 
ships, associations, and organizations of such other kinds as the 
Executive Council may designate, may be elected members of the 
Society without the privileges of voting or holding office but with 
all the other privileges of membership including receipt of the 
Society’s publications.” 


On Saturday afternoon, April 29, it is planned to hold a dedication of 
Tillar House, the Society’s new home, to which important government and 
diplomatic officials will be invited. 

The meeting will conclude with the annual dinner on Saturday evening 
at 7 o’elock. 

An interesting program of speakers is being planned for the meeting, 
advance notices of which will be sent to members within the next month. 

During the period of the annual meeting of the Society a Teacher’s Con- 
ference will also be held in Washington, the exact date and place of which 
will be announced later. 

The Mayflower Hotel has set aside rooms for members attending the 
meeting. Reservations should be sent directly to the Mayflower well 
ahead of time. 

H. ©. L. MERLLAT 
Executive Director 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


By Denys P. MYERS 


TREATIES 


Inierpretation—most-favored-nation treatment of property under Article 
II of Convention of Commerce and Navigation with Yugoslavia—judi- 
cial effect of such interpretation 


The Yugoslav Ambassador, concerned particularly with statements in 
the ease of Arbulich’s Estate, 41 Calif. 2d 86, 257 Pac. 2d 433 (1953), cert. 
denied, 346 U. S. 897, digested in 48 A.J.I.L. 670 (1954), handed a note to 
the Secretary of State on April 18, 1958, in which he asked for the Depart- 
ment of State’s understanding of the scope of Article II of the convention 
of October 14, 1881, for ‘‘facilitating and developing the commercial rela- 
tions’’ of the two countries. In a reply dated April 24, 1958 (file 211.683 /4- 
1958) the Department of State concurred in the interpretation of the 
Yugoslav Ambassador. 

Artiele II of the Convention of Commerce and Navigation of October 14, 
1881, reads: 


In all that concerns the right of acquiring, or possessing or disposing 
of every kind of property, real or personal, citizens of the United States 
in Servia* and Servian subjects in the United States, shall enjoy the 
rights which the respective laws grant or shall grant in each of these 
states to the subjects of the most favored nation. 

Within these limits, and under the same conditions as the subjects of 
the most favored nation, they shall be at liberty to acquire and dispose 
of such property, whether by purchase, sale, donation, exchange, mar- 
riage contract, testament, inheritance, or in any other manner what- 
ever, without being subject to any taxes, imposts or charges whatever, 
other or higher than those which are or shall be levied on natives or 
on the subjects of the most favored state. 

They shall likewise be at liberty to export freely the proceeds of 
the sale of their property, and their goods in general, without being 
subjected to pay any other or higher duties than those payable under 
similar circumstances by natives or by the subjects of the most favored 
state.? 


The Department of State agreed with the Yugoslav Government that 
Article 5 of the Agreement of July 19, 1948,° relating to the settlement of 


1 Yugoslavia in succession. In 1881 it was the Principality of Serbia, then the King- 
dom of Serbia; in 1919 it became the Kingdom of the Serbs, Croats and Slovenes, the 
Kingdom of Yugoslavia on Oct. 3, 1929, and on Nov. 29, 1945, the Federal People’s Re- 
public of Yugoslavia. See Ivancevie v. Artukovic, 211 F. 2d 565 (9th Cir., 1954) ; cert. 
denied, 348 U. S. 818; digested in 48 A.J.I.L. 660 (1954). 

22 Malloy, Treaties, ete., 1614; 22 Stat. 963. 

3 T.T.A.S., No. 1803; 62 Stat. 968; 89 U.N. Treaty Series 43. 
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pecuniary claims by the domestic International Claims Settlement Com- 
mission, confirmed Article II of the 1881 convention ‘‘as according rights 
to property in one or the other of the two countries irrespective of the place 
of residence of the nationals concerned or of the decedent’s nationality.’’ 
The United States note continues: 


The Department of State concurs in the Yugoslav interpretation of 
Article II of the 1881 Convention. That is to say, it is the opinion of 
the Department of State that Article II provides that whatever right 
is accorded in this country to nationals of any third country, wherever 
resident, with respect to the acquisition, possession, or disposition of 
property (including the rights of inheritance and transfer of proceeds 
thereof), shall be accorded likewise in this country to Yugoslav na- 
tionals wherever resident and irrespective of the decedent’s nationality. 
The Embassy’s citation of [Article IX of] the 1853 treaty between the 
United States of America and Argentina‘* in connection with this 
matter seems to be appropriate. 

Article II of the 1881 Convention is quoted in the Embassy’s note, 
so it will not be set forth here. The critical words ‘‘citizens of the 
United States in Serbia and Serbian subjects in the United States shall 
enjoy [certain rights|’’ as they appear in the first paragraph of Article 
IT may be given at least two plausible interpretations, namely: (1) The 
words ‘‘in Serbia’’ and ‘‘in the United States’’ may be deemed ad- 
jectival, modifying respectively ‘‘citizens of the United States’’ and 
‘Serbian subjects.” The words ‘‘in Serbia’’ and ‘‘in the United 
States’? may be deemed adverbial, modifying ‘‘shall enjoy.’’ The 
first of these interpretations would limit the application of the article 
to the rights of nationals of the one country present in the other. 
However, a literal reading of the pertinent phraseology in context does 
not require such a restrictive interpretation. Rather, a liberal inter- 
pretation of the ambiguous portion produces a reasonable construction 
consonant with the spirit of the Treaty as a whole. 


The United States note observed that this interpretation was consistent 
with Yugoslavia’s practice as exemplified in the operation of its 1923 treaty 
with Poland, and then reverted to the negotiating history of the 1881 con- 
vention. ‘‘In this connection, it appears to have been the consistent policy 
of the United States, as reflected in treaties concluded between 1850 and 
1890,” the note stated, ‘‘to accord rights of inheritance and succession to 
property to nationals of the other contracting party without regard to 
their residence at the time of the decedent’s death.” (By the convention, 
Eugene Schuyler, its negotiator, wrote at the time,® ‘‘citizens of the United 
States have in Serbia all the rights and privileges enjoyed by subjects of 
other powers.’’) It also seemed inconsistent with the purpose of the con- 
vention to facilitate and develop commercial relations ‘‘to make an alien’s 
rights of inheritance turn on his location at the time of decedent’s death.’’ 
The Department of State concluded : 


41 Malloy 20; 10 Stat. 1005. The Yugoslav note cited this Treaty of Friendship, 
Commerce and Navigation because the provisions of Art. IX were similar to the Yugoslav 
Convention of Legal Relations with Poland, May 4, 1923 (85 L.N. Treaty Series 455), 
Art, 23 of which had been interpreted along the lines of the Yugoslav reasoning. 

5 No. 2, Serbian Consular Series, March 29, 1883, Ms. in National Archives. 
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Therefore, in the absence of clear and unmistakable evidence of a 
contrary intention on the part of the negotiators, it appears that the 
interpretation most consistent with the purpose of the Convention, and 
with the policy reflected in treaties between the United States of 
America and other countries, is to interpret the words ‘‘in Servia’’ and 
‘in the United States’’ as referring to the place where property rights. 
are granted rather than to the geographical location of the person 
claiming such rights. .As thus construed, the provision would accord 
to nationals of either party wherever resident rights similar to those 
enjoyed by nationals of the most-favored-nation wherever resident. 
A review of all relevant correspondence available at the National 
Archives indicates no intention contrary to this interpretation. As the 
Supreme Court has said: 


‘‘Treaties are to be construed in a broad and Liberal spirit, and, 
when two constructions are possible, one restrictive of rights that 
may be claimed under it and the other favorable to them, the latter 
is to be preferred. Hauenstein v. Lynham, 100 U. 8. 488, 487 
(1880); Geofroy v. Riggs, 188 U. S. 258, 271 (1890); Tucker v. 
Alexandroff, 188 U. S. 424, 487 (1902).’’ Asakura v. Seattle, 265 
U. S. 332, 342 (1924). 


This note, of course, is not to be considered as having the character of 
an international agreement or as effecting any modification of the 
treaty. 


The Yugoslav Ambassador raised the question with the Department of 
State in support of the Consul General of Yugoslavia at San Francisco, 
who represented Yugoslav heirs of Joe Stoich and Muharem Zekich, both 
of whom died intestate in Oregon in December, 1953. The State of Oregon 
(State Land Board) claimed their estates by escheat, which the Circuit 
Court, Multnomah County, denied in 1957. The Oregon Supreme Court 
reversed the lower court on January 138, 1960, In re Stoich’s Estate, 70 
A.S. (Ore.) 55; 849 Pac. 2d 255; digested in 54 A.J.I.L. 898 (1960). On 
the relevant point the Oregon Supreme Court relied on Clark v. Allen, 381 
U. S. (1947), 42 A.J.I.L. 201 (1948), and In Re Arbulich’s Estate, supra, 
and disregarded the contrary interpretation of Article JI of the 1881 con- 
vention in the consonant Yugoslav-United States notes, which were not 
part of the record of the trial court, but were submitted in a supplementary 
brief. 

The Oregon Supreme Court observed with respect to those notes that 
‘‘they do not have the force and effect claimed for them even if they were 
ever properly made a part of the record.’’ This was said to be ‘‘patently 
manifest’? from the Department of State’s statement that its note was 
neither an international agreement nor a modification of the convention. 
The court would have been more accurate if, in dismissing what is believed 
to be a unique instance of both parties to a bilateral treaty presenting for 
judicial consideration an agreed interpretation of an instrument, it had 
based its disregard of the interpretation on this paragraph from the De- 
partment of State’s note: 


It is well to bear in mind a general principle applied in the United 
States, namely, that although an expression of opinion by the Depart- 
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ment of State with respect to the interpretation of a treaty provision 
will normally be given considerable weight by the courts, such an ex- 
pression of opinion is not binding on the courts. 


What weight the Supreme Court of the United States will give to the 
interpretation accepted by both the United States and Yugoslavia of the 
meaning of Article II of the 1881 convention will be known when it acts 
on a petition for writ of certiorari to the Supreme Court of the State of 
Oregon in the cases of Andja Kolovrat, et al. v. State of Oregon and Lutvo 
Zekic, et al. v. State of Oregon, now docketed. 


Interpretation—occupation by the Soviet Union of Japanese Habomai 
Islands engages the United States in support of their return to Japan 
—diplomatic efforts on Japan’s behalf by the United States 


The Kurile Islands, which extend in an are from Kamchatka southward 
toward Japan’s Hokkaido, were ceded by Russia to Japan by the treaty 
of September 5, 1905,° and, in agreement on policy by the heads of state 
at Yalta on February 11, 1945, providing for the entrance of the Soviet 
Union into the war’ against Japan, it was stipulated, among other things, 
that ‘‘the Kurile islands shall be handed over to the Soviet Union,” if the 
condition was met. After the Japanese surrender on September 2, 1945,8 
the United States took the surrender of troops in Japan proper and the 
Soviet Union, which had only come into the war on August 8, did likewise 
in Manchuria and Korea north of the 38th parallel, and occupied the ter- 
ritory referred to in the Yalta Agreement. The Supreme Commander 
of the Allied Powers in the Far East received a directive from Washing- 
ton November 1, 1945,° to oceupy the four main islands of Japan ‘‘and 
about 1000 adjacent islands, including the Tsushima Islands.’’ The basie 
post-surrender policy issued by the Far East Commission as late as June 
19, 1947,° named the main islands with ‘‘minor islands as may be de- 
termined.’’?4 Geographical generalities do not work well in diplomacy. 
The Soviet Union, after occupying the Kurile Islands, went east of Hok- 
kaido and occupied the Habomai Islands and Shikotan, which have always 
been Japanese, and are still there, 15 years after any Japanese soldiers 
were disarmed. 

By the Treaty of Peace with Japan, September 8, 1951,7 to which the 
Soviet Union was not a party, Japan renounced all right, title and claim 
to the Kurile Islands and to that part of Sakhalin ceded by Russia to 
Japan in 1905. Except for recognizing the independence of Korea, Ar- 
ticle 2 of the treaty only recorded Japan’s renunciation of territory, no 


81 AJ.LL. Supp. 17 (1907); 1905 U. S. Foreign Relations 824; 98 Brit. and For. 
State Papers 735. See also Japan, Ministry of Foreign Affairs, The Northern Islands: 
Background of Territorial Problems in the Japanese-Soviet Negotiations (Tokyo, 1955). 

7 Decade of American Foreign Policy 33. 8 Ibid. 625. 

9 Ibid. 633. 10 Ibid. 652. 

11 1950-1955 American Foreign Policy 425. 

12 T.LA.S., No. 2490; 3 U, S. Treaties 3169; 1386 U.N. Treaty Series 45. The treaty 
was in foree April 28, 1952. 
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transferee being named. But Nationalist China was already in possession 
of Formosa, the United States was trustee for the former Pacific Islands. 
mandate, and the Soviet Union was in possession of the Kurile Islands, 
Sakhalin and its adjacent islands, as well as the Habomai Islands and 
Shikotan, which the Supreme Commander of the Allied Powers had not 
brought under Japanese jurisdiction. 

The Senate of the United States advised and consented to ratification 
of the treaty of peace with a declaration 


that nothing the treaty contains is deemed to diminish or prejudice, 
in favor of the Soviet Union, the right, title, and interest of Japan, 
_ or the Allied Powers as defined in said treaty, in and to South Sakhalin 
and its adjacent islands, the Kurile Islands, the Habomai Islands,. 
the island of Shikotan, or any other territory, rights or interests pos- 
sessed by Japan on December 7, 1941, or to confer any right, title or 
benefit therein or thereto on the Soviet Union; and also that nothing 
in the said treaty, or the advice and consent of the Senate to the ratifi- 
eation thereof, imphes recognition on the part of the United States 
of the provisions in favor of the Soviet Union contained in the so- 
called ‘‘Yalta agreement” regarding Japan! of February 11, 1945. 


Soviet presence in the Japanese islands adjacent to Hokkaido and south 
of the Kurile chain came into American-Soviet relations six months after 
the Treaty of Peace was in foree and has been a factor in those relations 
ever since. The issue in its various forms has hinged on the Security 
Treaty concluded between Japan and United States on September 8, 
1951,* by which the United States had the right ‘‘to dispose United 
States land, sea and air forces in and about Japan” as a safeguard 
against ‘‘attack from without”? and internal outbreaks ‘‘caused through 
instigation or intervention by an outside power or powers.’’ United 
States forces remain in Japan for the security of the Far East by the 
superseding Treaty of Mutual Co-operation and Security, signed at Wash- 
ington January 19, 1960. Before the Treaty of Peace with Japan was 
concluded, occupation of the outlying islands was under the control of the 
Supreme Commander of the Allied Powers, subject to review by the Far 
Eastern Commission, but the Habomai group was not taken over from 
the Soviet troops which saw to the surrender there. 

On August 12, 1945, four days after the Soviet Union went to war with 
Japan, the United States and the Soviet Union (President Truman and 
Premier Stalin) effected an exchange of communications by which Gen- 
eral Douglas MacArthur as Supreme Commander for the Allied Powers 
was designated to accept, co-ordinate and carry into effect the general 
surrender of Japanese armed forces, and Lt. Gen. Kuz’ma Nikolayevich 
Derevyanko would receive the surrender of Japanese forces in the Soviet 
area of operations ‘‘as representative of the Soviet Military High Com- 


18 Exec. Agr. Series, No. 498; 59 Stat. 1823; The Conferences at Malta and Yalta, 
1945, p. 984; 40 A.J.L.L. 376 (1946). This ‘‘agreement’’ was a statement of concerted 
policy, not a treaty in a technical sense. 

14 1950-1955 American Foreign Policy 885; 46 A.J.I.L. Supp. 91 (1952); T.LAS., 
No. 2491; 3 U. 5. Treaties 3329; 136 U.N. Treaty Series 211. 
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mand.” 18 The Soviet area of operations comprised Manchuria, Korea 
above the 38th parallel of latitude, Sakhalin, the Kurile Islands and the 
islands adjacent to Hokkaido. Soviet withdrawal of troops from Chinese 
territory was arranged for in agreements signed August 14, 1945;'* with- 
drawal from North Korea was announced on September 18, 1948; occu- 
pation became permanent in South Sakhalin and the ‘‘Kurile Islands’’ 
according to the understanding reached at Yalta on February 11, 1945.” 

The geographical extent of the Kurile Islands came within the ken of 
the United States in various ways. To it was delegated the Supreme 
Command for the Allied Powers, which controlled Japan and its territory, 
so that the United States was concerned with the integrity of all Japanese 
territory not forfeited and was responsible for preserving Japanese fishery 
facilities on which its subsistence in part depended. The Japanese in- 
habitants of the Kurile Islands up to Kamchatka were mostly fishermen, 
and fishery rights in the Northwest Pacifie were a stable Japanese-Soviet 
question. 

The Supreme Commander for the Allied Powers was their ‘‘sole execu- 
tive authority” in Japan, in conjunction with the Far Eastern Commis- 
sion sitting in Washington and the Allied Council for Japan in Tokyo."* 
By June, 1950, the Supreme Commander told United States consultants: 


Historically, military occupations have a maximum utility of from 
3 to 5 years. Thereafter the occupation assumes the character of 
‘‘eolonialism,’’ the occupation forces assume the complexion of en- 
trenched power, and the people under occupation become restive. 
In the case of Japan, there would be danger that bitterness and re- 
sentment would dominate the Japanese mind.” 


For this reason and the whole body of facts that showed Japan had 
proved itself, as well as to avoid ‘‘Japan’s becoming a vacuum of power into 
which the nearby aggressive power of Soviet communism would move,’’ 
the United States began exploring the prospect of a peace treaty, in which 
the Soviet Union participated until the signing.” By Article 2 of the 
Treaty of Peace between-Japan and 48 states, September 8, 1951,7 Japan 
relinquished the territories indicated in the Cairo Declaration, the Yalta 
paper signed by Stalin, Churchill and Roosevelt, and the Potsdam Proto- 


15 Correspondence between the Chairman of the Council of Ministers of the U.S.S.R. 
and the Presidents of the U.S.A. and the Prime Ministers of Great Britain during the 
Great Patriotic War of 1941-1945, Vol. 2, p. 260 (Moscow, 1957). 

1610 U.N. Treaty Series 331 at 368; 14 Dept. of State Bulletin 201-208 (1945). 

17 The Conferences at Malta and Yalta, 1945, p. 984 (Pub. 6199), cited note 13 above. 
For the interest of the U. S. Navy in a base in the Kuriles, see ibid. 389~392 (text of 
J.C.S. 1176/6) ; and for a paper on the Kurile Islands, pp. 379-383. 

18 Set up by the Conference of British, Soviet, United States Foreign Ministers, 
Moscow, Dec. 27, 1945, Deeade of American Foreign Policy 60-63. 

19 Japanese Peace Treaty and Other Treaties relating to Security in the Pacifie 17 
(S. Exees. A, B, C and D, 82d Cong., 2d Sess.). 

20 Soviet aide-mémoire, Nov. 20, 1950, 23 Dept. of State Bulletin 881 (1950); U. S, 
reply, Dec. 27, 1950, 24 ibid. 65 (1951); Soviet remarks, May 7, 1951, and U. S. reply, 
May 19, 1951, ibid. 852. 

21 T.I.A.S., No. 2490; 3 U. S. Treaties 3167; 136 U.N. Treaty Series 45. 
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col, including the ‘‘Kurile Islands.’’ Referring to the territorial ar- 
rangement to be made, the original United States proposal for the treaty 
was to 


accept the future decision of the United Kingdom, Union of Soviet So- 
cialist Republies, China and the United States with reference to the 
status of Formosa, Pescadores, South Sakhalin and the Kuriles. In 
the event of no decision within a year after the treaty came into effect, 
the United Nations General Assembly would decide.”? 


Failure to push for a decision on either of those alternatives contributed 
to the transference of the Habomai Islands question from one of delimita- 
tion to a factor in the high polities of the ‘‘cold war.’’ The Treaty of 
Peace restored to Japanese sovereignty all Japanese territory occupied 
and controlled by the Supreme Command for the Allied Powers which 
was not affected by the specific provisions of Articles 2 and 3. The Soviet 
Union was not a party to the Treaty of Peace, and its occupation of 
Japanese territory as arranged August 12, 1945, in the then Soviet area 
of operations remained in existence, supported by the renunciation by 
Japan in the Treaty of Peace of the territories acquired by Japan from 
Russia in 1905. 

The precise question of law at issue was the extent of the Kurile Islands 
‘‘over which Japan acquired sovereignty as a consequence of the Treaty 
of Portsmouth of September 5, 1905.’’ In the negotiations the United 
States, and presumably other parties, took the position that the Habomai 
Islands were not part of the Kuriles.” 

By the time the Treaty of Peace was signed and had entered into foree, 
April 28, 1952, the question of what constituted the Kurile Islands that 
were transferred to the Soviet Union was mingled with several other ter- 
ritorial questions of political, strategic and collective security purport. 
The Soviet Union’s attitude toward joining in the peace was affected by 
several territorial developments. While the negotiation of the peace 
treaty was going on, North Korea, supplied with Soviet matériel, com- 
mitted its aggression on the Republic of Korea. General MacArthur, Su- 
preme Commander for the Allied Powers in Japan, was designated Com- 
mander-in-Chief of the United Nations Command and was using Japan 
as a staging area for the United Nations forees opposing the North Koreans 
south of the 38th parallel and also the ‘‘volunteers’’ from the People’s 
Republie of China. The Pacific islands formerly under mandate to Japan 
had been assigned by the United Nations to the United States as a stra- 
tegic Trust Territory by an agreement in force July 8, 1947.7* Article 3 
of the agreement as signed gave the United States jurisdiction over the 
Ryukyu and other islands, with Japan concurring in their future assign- 


22 1950-1955 American Foreign Policy 450-451; Japanese Peace Treaty and Other 
Treaties, cited note 19 above, p. 22. 

23 American Foreign Policy, cited above, p. 453. It was assumed in the negotiations 
that any dispute on the point would be referred to the International Court of Justice 
under the compromissary article of the treaty. 

24 T.I.A.S., No. 1665; 61 Stat. 3301. 
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ment to the administration of the United States as a United Nations Trust 
Territory. Soviet criticism on these points was expressed in its ‘‘re- 
marks” of May 7, 1951.75 The Allied occupation of Japan ceased with 
the Treaty of Peace, but on the same date the United States signed a 
Security Treaty with Japan by which it acquired the right ‘‘to dispose 
United States land, air and sea forces in and about Japan,” ° while an 
exchange of notes of September 8, 1951, between the same parties stip- 
ulated that Japan provide ‘‘facilities and services in support of United 
Nations action.’’** It thus happened that the Treaty of Peace did not 
change either the deployment of forces or the territorial administration 
that existed under the occupation. 

On October 7, 1952, a United States Air Force B-29 aircraft was shot 
down by Soviet fighter aircraft off Hokkaido, hitting the water near Yuri 
Island, and a Soviet patrol boat from Suisho Island picked up any surviv- 
ors of the crew of eight. In a note of September 25, 1954,8 the United 
States declared, in denying that the unarmed aircraft had ‘‘violated the 
state frontier of the USSR,’’ that the 


territorial rights and sovereignty of Japan ... extended and now 
extend north and east of the mainland of Hokkaido to inelude the 
island and area of Yuri and all of the Habomai Islands, up to and 
including the Island of Shikotan, and their territorial waters. 


The presence of Soviet military forces in these islands, originally to take 
the Japanese surrender, was after April 28, 1952 (the date the Treaty of 
Peace entered into force), ‘‘without any justification in international law 
or in morals,” violated the terms of surrender and the agreement on 
occupation of Japan and ‘‘gave the Soviet Government no legal right, title 
or interest in this area.’’ Those islands ‘‘are separate and apart from 
the Kurile Islands’’ ‘‘in the context of the Treaty of Peace and in the 
context of the Yalta Agreement,’’ the undertakings of which were given 
‘full performance” in the treaty. Habomai and Shikotan had been 
‘‘always occupied by Japanese people, an integral portion of the Japanese 
patrimony, and were so recognized by the Soviet Government and its 
predecessor governments at all relevant times prior to the unlawful uni- 
lateral seizure above described.’’ These replies to assertions in Soviet 
notes of October 12 and November 24, 1952, were not accepted in a Soviet 
note of December 30, 1954, in which Soviet ‘‘sovereignty over the South 
Kurile Islands” was affirmed. The United States took the matter to the 
International Court of Justice by application of May 26, 1955, asking 
damages for loss of the aircraft and crew of $1,620,295.01; the Soviet Union 
declined to appear and the case was removed from the list March 14, 1956. 

The Soviet Union’s policy in making peace with Japan, on which nego- 
tiations began July 31, 1956, brought forth advice by the United States 

25 24 Dept. of State Bulletin 852 (1951). 

26 T.I.A.S., No. 2491; 3 U. S. Treaties 3341; 208 U.N. Treaty Series 255. 

27 T.LA.S., No. 2490, p. 171; 3 U.S. Treaties 3167; 136 U.N. Treaty Series 45. 


28 31 Dept. of State Bulletin 579 (1954). Part IV of the note discusses the Soviet 
position on the islands. See also I.C.J., Aerial Incident of 7 October 1952, Pleadings. 


158 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 55 


to Japan at its request. In a statement given out in Tokyo the American 
Ambassador on June 27, 1956, recorded that ‘‘residual sovereignty” of 
Okinawa (Ryukyu Islands) remained with Japan, that the United States 
had ‘‘no intention of seeking to acquire permanent possession of the 
islands,” and that the Security Treaty was a partnership ‘‘in the main- 
tenance of international peace and security in the Far Hast.’’*® An 
aide-mémoire of September 7, 1956,°° with respect to the territorial ques- 
tion said: 


the United States regards the so-called Yalta agreement as simply a 
statement of common purposes by the then heads of the participating 
powers, and not as a final determination by those powers or of any 
legal effect in transferring territories. The San Francisco Peace 
Treaty (which conferred no rights upon the Soviet Union because it 
refused to sign) did not determine the sovereignty of the territories 
renounced by Japan... . 

It is the considered opinion of the United States that by virtue 
of the San Francisco Peace Treaty Japan does not have the right 
to transfer sovereignty over the territories renounced by it there- 
Tea arr 
The United States has reached the conclusion after careful exam- 
ation of the historical facts that the island[s] of Etorofu and Kuna- 
shiri (along with the Habomai Islands and Shikotan which are a part 
of Hokkaido) have always been part of Japan proper and should 
in justice be acknowledged as under Japanese sovereignty. The 
United States would regard Soviet agreement to this effect as a posi- 
tive contribution to the reduction of tension in the Far East. 


A preliminary peace settlement between the Soviet Union and Japan 
was realized in a joint declaration of October 19, 1956.5: This declaration, 
on its entry into force December 12, 1956, ended the state of war, affirmed 
‘“‘the inherent right of individual and collective self-defense’’ of both 
parties, cleared the way for Japan’s membership in the United Nations 
on December 18, 1956, and contained this engagement: 


In response to the wishes of Japan and in consideration of the 
interests of the Japanese state, the Union of Soviet Socialist Republies 
agrees to transfer to Japan the Habomai Islands and the Island of 
Shikotan, on the understanding, however, that the actual transfer 
of these islands to Japan shall be effected after the conclusion of a 
Peace Treaty between the Union of Soviet Socialist Republics and 
Japan. 


The word ‘‘transfer’’ as well as its postponement after the cessation 
of a state of war attracts attention in that undertaking. The word implies 
relinquishment of ownership, which was not intended by the Allied Powers 
when Soviet occupation was authorized to take the surrender in 1945. 
In the negotiations for the joint declaration, Japan evidently gave up 
Etorofu and Kunashiri, the southernmost islands in the undefined chain 
of the Kuriles, and was obliged to accept the promise of a ‘‘transfer’’ 


29 1956 American Foreign Poliey 815. 30 Ibid. 817. 
31 Tbid, 819; 263 U.N. Treaty Series 99. 
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instead of cessation of occupation of Habomai and Shikotan Islands. The 
contrast between that oblique approach to agreement with the Allied recip- 
rocal, equitable attitude in the Treaty of Peace illustrates the unilateral 
diplomacy of the Soviet Union. That is distinct from Soviet strategie 
concern with American forces based in Japan under the Security Treaty, 
which was offset by two bases in the Kurile Islands and one on Sakhalin. 
The Soviet Union also began associating the Chinese People’s Republie 
with its own effort to effect a final peace with Japan. 

On January 19, 1960, the United States and Japan signed a Treaty 
of Mutual Co-operation and Security, an Administrative Agreement and 
notes to supersede the Security Treaty of September 8, 1951, in order 
to revise this defensive arrangement into a fully equal partnership of 
mutual interest. The treaty came into force June 19, 1960, with the 
exchange of ratifications at Tokyo following prolonged rioting by a small 
political minority with which student societies, instigated and subsidized 
by Communists in Japan, were associated. The Soviet Union Government 
sought to defeat the treaty by official notes to the Japanese Government. 
The first of these Moscow threats to Tokyo, dated January 27, 1960, ended 
as follows: 


But it is understandable that the Soviet Union cannot ignore such 
a step as the conclusion by Japan of a new military paet undermin- 
ing he foundations of peace in the Far East and creating obstacles to 
the development of Soviet-Japanese relations. Since this treaty in 
fact deprives Japan of independence and foreign armies located in 
Japan as a result of its capitulation continue their presence on Jap- 
anese territory, a new situation arises under which fulfillment of the 
promise of the Soviet Government is impossible with regard to the 
transfer to Japan of the islands of Habomai and Shikotan. 

By agreeing to the transfer to Japan of the aforementioned islands 
after conclusion of a peace treaty, the Soviet Government met the 
wishes of Japan, taking into consideration the national interests of the 
Japanese state and the peaceful intentions expressed at that time 
by the Japanese Government during Soviet-Japanese negotiations. 
But the Soviet Government, considering that the new military treaty 
signed by the Government of Japan is directed against the Soviet 
Union as well as against the CPR [Chinese People’s Republic], can- 
not facilitate an expansion of territory used by foreign armies by 
turning over the said islands to Japan. In view of this, the Soviet 
Government considers it necessary to state that, only upon withdrawal 
of all foreign armies from the territory of Japan and the signing 
of a peace treaty by the USSR and Japan, will the islands of Habomai 
and Shikotan be transferred to Japan as was contemplated by the 
joint declaration of the USSR and Japan on October 19, 1956. 


That was the first of several Soviet notes of varied content which the 
Japanese Government, in replies of April 22 and July 1, called ‘‘malicious 
propaganda’’ and slanderous attempts to exert ‘‘unjust influence upon 
the direction of public opinion in Japan’’ and ‘‘undue interference in the 


32 Transcribed from unofficial English version. 
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domestic affairs of Japan.’’** This Soviet intervention occurred while 
the Socialist Party by violent methods was trying to prevent the Japanese 
Parliament from ratifying the treaty with the United States and assuredly 
encouraged continuous riots by students and Communists against the Gov- 
ernment of Premier Nobusuke Kishi, which persisted after the exchange 
of ratifications of the treaty on June 23, 1960. 

The Habomai Islands and Shikotan, part of Japan, remain under 
military control of the Soviet Union, which has announced, as a con- 
dition of relinquishing them, that Japan should give up its Treaty of 
Mutual Co-operation and Security with the United States. 


Protection of private property in Muscat and Oman 


Petroleum companies of the United States are interested in the re- 
sources of the Sultanate of Muscat and Oman, so that it became impor- 
tant to include the general provisions for the protection of private property 
in the Treaty of Amity, Economie Relations and Consular Rights con- 
cluded with the Sultanate of Muscat and Oman December 20, 1958, which 
entered into force June 11, 1960.°* In obtaining the agreement of the 
Sultan with these provisions, the treaty with Iran of August 15, 1955 
(8 U.S. Treaties 899; T.I.A.S., No. 3863), was taken as the model, ex- 
cept that the guaranties are not referable to the international law stand- 
ard. The following reciprocal provisions are acceptable to Sultan Said 
bin Taimur bin Faisal for the 85,000 square miles of his domain on the 
Persian Gulf: l 

ARTICLE IV 


2. Property of nationals and companies of either Party, includ- 
ing direct and indirect interests in property, shall receive all 
possible protection and security within the territories of the other 
Party. Such property shall not be taken except for a publie purpose, 
nor shall it be taken without the prompt payment of just compensa- 
tion. Such compensation shall be in an effectively realizable form 
and shall represent the full equivalent of the property taken; and 
adequate provision shall have been made at or prior to the time of 
taking for the determination and payment thereof. 


ARTICLE V 


1. Nationals and companies of either Party shall be accorded 
national treatment with respect to establishing, as well as with 
respect to acquiring Interests in, enterprises for engaging mm com- 
mercial activities within the territories of the other Party. More- 
over, nationals and companies of such Party shall in no case be ac- 
corded treatment less favorable than that accorded to nationals and 
companies of any third country with respect to establishing or ac- 
quiring interests in enterprises for engaging in industrial and other 
business activities within the territories of such other Party. The 
provisions of this paragraph do not include the practice of professions. 


33 New York Times, April 24, July 2, 1960. 
84 T.T.A.8., No. 4530; Sen. Exec. A, 86th Cong., Ist Sess. 
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2. Neither Party shall discriminate against enterprises established 
within its territories that are owned or controlled by nationals and 
companies of the other Party, as compared with any other enterprises 
engaged in like activities, in the application of any laws, rules, or 
regulations affecting the conduct of such enterprises. 


INTERNATIONAL ADJUDICATION 


Courts, commissions, tribunals, boards and panels to which the United 
States appoints lawyers 


The Executive Council of the American Society of International Law 
at its meeting on November 14, 1959, adopted the following resolution : 


Whereas, Article 6 of the Statute of the International Court of 
Justice recommends that each national group which nominates candi- 
dates for the International Court of Justice consult ‘‘its highest court 
of justice, its legal faculties and schools of law, and its national 
academies and national sections of international academies devoted 
to the study of law,” and 

Whereas, the standard maintained in appointments and elections 
to bodies charged with the codification, creation, and application of 
international Jaw exercises a significant influence on the develop- 
ment of international law, and 

Whereas, it has proved beneficial to seek the advice of associations 
of Jawyers on appointments to judicial offices in the United States, 

THEREFORE, Be rt ResoLvep, that the President of this Society 
be authorized to take the initiative in the framing by a group of emi- 
nent American jurists and in the presentation to the President of 
the United States, or alternatively to a high official of the United 
States, a memorial expressing: 

(a) the concern of the signatories in the maintenance of high 
standards for appointments to tribunals and other international bodies 
charged with the codification, creation, and application of interna- 
tional law; and 

(b) the hope that in connection with appointments and elections 
to such bodies consultation will be had, in appropriate cases, with 
learned institutions and with national societies skilled in international 
law. 


The resolution was transmitted to the Secretary of State with a letter 
requesting a list of the bodies to which the United States makes civil 
appointments that involve knowledge of international law, and outlining 
in some detail both the scope and the limitations of the request. A respon- 
sive reply to that request from John M. Raymond, Deputy Legal Adviser 
of the Department of State, contains the following information, to which 
citations have been added: 


There are certain treaties of the era of Secretary Bryan which 
are known as treaties for the advancement of peace, and certain later 
treaties of the era of the late twenties and early thirties called treaties 
of conciliation. To my knowledge these treaties have never been 
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invoked, and with one exception’ there have been no appointments 
to any of them for many years. The present Administration, as far 
as I know, has no intention of proceeding at this date to make ap- 
pointments to any of them. 

I also understand you are not interested in bodies filled by a mem- 
ber of a United States delegation, such as the Sixth Committee of 
the United Nations, nor bodies where the position is filled by election 
by the parent organization, such as the International Court of Justice 
and the Inter-American Juridical Committee. Also, I understand 
that you are not interested in positions filled by non-lawyers, such 
as the International Boundary Commission, United States and Mex- 
ico. 

With these limitations as a framework of reference the bodies in 
which you are interested, together with the present incumbent and 
his term, are set forth below: 


UNITED States-Canapa INTERNATIONAL JOINT COMMISSION" 


United States Members are: Eugene W. Weber, Francis L. Adams, 
and Edward A. Bacon. 


No qualifications or term are specified. 


ARBITRAL COMMISSION ON PROPERTY, RIGHTS, AND INTERESTS IN 
GERMANY?" 


United States Member is: Spencer Phenix 


Members ‘‘shall have the qualifications required in their respective 
countries for appointment to judicial office or equivalent qualifica- 
tions.”’ 


There is no limit on the term of office. 


ARBITRAL TRIBUNAL ON GERMAN EXTERNAL Dests®? 


United States Member is: Spencer Phenix 


Members ‘‘shall have the qualifications required in their countries for 
appointment to high judicial office or shall be lawyers or other ex- 
perts of recognized competence in international law.’’ 


Mr. Phenix was appointed January 31, 1959 for a term of five years. 


35 For the renewal of the commission under the Treaty of Arbitration and Concilia- 
tion between Switzerland and the United States, see 54 A.J.I.L. 638 (1960). 

86 Established by Arts. VII and VIII of the Treaty respecting Boundary Waters be- 
tween the United States and Canada, Jan. 11, 1909, 36 Stat. 2448; Treaty Series, No. 
548; 3 Redmond 2607; 4 A.J.I.L. Supp. 239 (1910). 

37 Ch. 5, Art. 7; Ch. 10, Art. 12; Annex (Charter), Convention on the Settlement of 
Matters arising out of the War and the Occupation, Bonn, May 26, 1952, 6 U. S. Treaties 
4411, 4483, 4588; T.LA.S., No. 3425; 332 U.N. Treaty Series 219; 49 A.J.I.L. Supp. 
94, 107, 113 (1955). 

38 Art. 28 and Annex IX (Charter), Agreement on German External Debts, Feb. 27, 
1953, 4 U. S. Treaties 443, 460, 594; T.LA.S., No. 2792; 333 U.N. Treaty Series 3; 
amended and extended, Dec. 1, 1954, and Nov. 30, 1956, 6 U. S. Treaties 865, and 7 
U.S. Treaties 3442. 
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ARBITRATION TRIBUNAL UNDER tHE Bonn CONVENTIONS?’ 


Members ‘‘shall have the qualifications required in their respective 
countries for appointment to the highest judicial offices or shall 
be lawyers of recognized competence in international law.”’ 


The term is four years. As no case has ever arisen calling for con- 
vening of the Tribunal, it has never been constituted and the United 
States has never appointed anyone to it. 


Boarp or Review UNDER Auurep Hien Commission Law No. 27 
(GeRMANY)*° 


United States Member is: Spencer Phenix 
The member must be a ‘‘qualified lawyer or expert.” 


There is no term. 


BOARD FOR THE VALIDATION OF GERMAN BONDS IN THE UNITED 
States? 


United States Member is: Douglas Hartman 


The chairman, appointed by the United States and Germany jointly, 
is David A. Stretch of the United States. 


No qualifications or term are specified. 


SUPREME RESTITUTION Court (GmRMANY) *? 


United States representatives are: Mare J. Robinson and Fred J. 
Harris 


The Justices ‘‘shall have the qualifications required in the country 
of which they are nationals or residents for appointment to judicial 
office or equivalent qualifications.’’ 


The justices are appointed in the first instance for a period of two 
years and thereafter may be renewed for successive periods of one year. 
In the absence of a notice in writing to the justice he continues in office 
for a period of one year. Justices Robinson and Harris were both 
assigned to the Court May 9, 1955. 


39 Art. 9 and Annex B (Charter), Convention on Relations between the Three Powers 
and the Federal Republic of Germany, Bonn, May 26, 1952, 6 U. S. Treaties 4251, 4259, 
4264; T.LA.S., No. 3425; amended by Schedule I to Protocol on the Termination of 
the Occupation Regime in the Federal Republic of Germany, Paris, Oct. 23, 1954, 6 U. 8. 
Treaties 4119, 4130; T.I.A.S., No. 3425; 49 A.J.I.L. Supp. 60, 62 (1955). 

40 Ch, 2, Art. 4, par. 6, transferred to Ch. 1, Art. 12, Convention on the Settlement of 
Matters arising out of the War and the Occupation, Bonn, May 26, 1952, 6 U. S. Treaties 
4411, 4438; T.I.A.S., No. 3425; transferred provision by amendment in Schedule IV, 
Protocol on the Termination of the Occupation Regime in the Federal Republie of Ger. 
many, Paris, Oct. 23, 1954, 6 U. S. Treaties 4118, 5659; T.LA.S., No. 3425; 49 AJ.LL. 
Supp. 78 (1955). 

41 Sec, 2, Agreement regarding the Validation of Dollar Bonds of German Issue, Bonn, 
Feb. 27, 1953, 4 U. S. Treaties 797, 5 U. S. Treaties 1; T.LA.S., No. 2793; 223 U.N. 
Treaty Series 167. 

42 Ch. 3, Art. 6, and Annex (Charter), Convention on the Settlement of Matters 
arising out of the War and the Occupation, Bonn, May 26, 1952, 6 U. S. Treaties 4411, 
4460; T.I.A.S., No. 3425; 49 A.J.L.L. Supp. 83 (1955). 


164. THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


SUPREME RESTITUTION Court For BERLINS 
United States Member is: Fred J. Harris 


The members must ‘‘possess suitable legal qualifications and ex- 
perience. ’’ 


Appointments are originally for one year, renewable for terms of 
one year. In the absence of written notice to the justice he con- 
tinues in office for a term of one year. Mr. Harris was first ap- 
pointed to the Court September 13, 1959. Mare J. Robinson was 
appointed deputy justice for one year September 30, 1960. 


ITALIAN-UNITED STATES CONCILIATION Commission’! 
United States Member is: Alexander J. Matturri 


No qualifications or term are specified, but Mr. Matturri has been 
notified that his services will not be needed after December 31, 1960. 
Any remaining clean-up of the work of the Commission will be 
handled by a Foreign Service Officer stationed in Naples. 


ORGANIZATION OF AMERICAN STATES, INTER-AMERICAN COUNCIL OF 
J uRists*5 


United States Member is: Alwyn V. Freeman 


No qualifications or term are specified. 


THE PERMANENT Court oF ARBITRATION*® : 


United States Members are: The Honorable Herman Phleger, ap- 
pointed April 18, 1957; Judge David W. Peck, appointed July 8, 
1957; Bethuel Matthew Webster, appointed October 5, 1959; Harold 
Armstrong Smith, appointed October 5, 1959 


The person selected must ‘‘have known competency in questions of 
international law” and be ‘“‘of the highest moral reputation.’’ 


Terms are six years. 


43 Law No. 25, April 25, 1953, Allied Kommandatura Berlin, Official Gazette, No. 47, 
p. 750. 

44 Art. 83, Treaty of Peace with Italy, Paris, Feb. 10, 1947, 61 Stat. 1245; T.I.A.S., 
No. 1648; 49, 50 U.N. Treaty Series; 42 A.J.I.L. Supp. 47 (1948). Similar provisions 
were included in the other peace treaties of even date: Bulgaria, Art. 31; Hungary, Art. 
40; Rumania, Art. 35. Edwin D. Dickinson was appointed United States Commissioner 
under these articles on Jan. 5, 1950 (22 Dept. of State Bulletin 97). Those commissions 
were not organized; see advisory opinions of the International Court of Justice, March 
30 and July 18, 1950, [1950] I.C.J. Rep. 65, 121, 221. 

45 Arts. 67—72, Charter of the Organization of American States, Bogota, April 30, 
1948, 2 U. S. Treaties 2394; T.I.A.S., No. 2361; 119 U.N. Treaty Series 3; 46 A.J.LL. 
Supp. 43 (1952). 

46 Art. XLIV, Convention for the Pacific Settlement of International Disputes, The 
Hague, Oct. 18, 1907, 36 Stat. 2199; Treaty Series, No. 536; 2 Malloy 2220, 2235; 2 
A.J.IL, Supp. 43 (1908). The 1907 Convention expands but does not supersede the 
Hague Convention of July 29, 1899, Art. XXIII of which first provided for the member- 
ship of the court, which serves as the national nominating groups for judges of the In- 
ternational Court of Justice (Art. 5, Statute). For the states parties to one or both 
conventions, see Treaties in Force... January 1, 1960, pp. 241-242. 
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Tur Unirep Nations PANEL FOR INQUIRY AND CONCILIATION‘? 


There are five vacancies. Appointments are being processed. Terms 
are for five years. Individuals designated should, ‘‘by reason of their 
training, experience, character and standing ... be well fitted to 
serve as members of Commissions of inquiry or of conciliation.’ 


47 U.N. General Assembly Res, 268(III)D and Annex, April 28, 1949, 3rd Sess., Of- 
ficial Records, Pt. II, Resolutions 13-16 (A/900). 


JUDICIAL DECISIONS 


By Covey T. OLIVER 


Of the Board of Editors 


Legal effect of non-recognition—assignee’s swit on trade acceptance 
assigned by East German corporation—effect of ownership of as- 
signor by government of German Democratic Republic. 


UpricHt v. Mercury Business Macuines Co. 203 N.Y.S. 2d 288. 
New York Supreme Court, Spee. Term, N.Y. County, May 5, 1960. 


Assignee’s complaint in a suit on a trade acceptance alleged the as- 
signor was a corporation organized under the laws of West Germany, 
having its principal place of business in West Berlin, Federal Republic of 
West Germany. Defendant (the acceptor) moved to dismiss, contending 
that the plaintiff’s assignor is a state-controlled enterprise of the*°German 
Democratic Republic. A referee considered the issue of locale of in- 
corporation, including a communication from the Chief of the Economice 
Affairs Section of the United States Mission in Berlin to the Department 
of State, U.S.A. Ultimately it was conceded that the assignor was an 
East German corporation. The court permitted the defense to be pleaded, 
and set for trial the issue whether the assignor corporation was wholly 
owned by the ‘‘so-called German Democratie Republic,’’ explaining that if 
such was the case, foreign policy considerations would deny the assignor 
(and hence the assignee) access to New York courts. With respect to the 
possibility that the assignor corporation was not owned by the German 
Democratic Republic, the court said: 


even though plaintiff’s assignor would have no right to sue in this 
eourt as a corporation since the recognition of that legal entity [Ger- 
man Democratic Republic] is barred by the foreign policy of the 
United States Government, nevertheless it cannot be denied that some 
organization or group of persons does exist and entered into commer- | 
cial transactions with the defendant. ... The foreign policy of the 
United States does not require us to deny that there are people resid- 
ing in and doing business in a certain geographical area... . 


In a later stage of this litigation the New York trial court dismissed 
plaintiff’s motion to strike the above-stated defense, basing itself on reason- 
ing similar to the foregoing. Ibid., 207 N.Y.S. 2d 85, Sept. 15, 1960. 
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Immunity of foreign states from jurisdiction, execution, or attach- 
ment of assets—distinction between acts of state and private trans- 
actions 


RÉPUBLIC ARABE Unm c. Dame X.* 86 Entscheidungen des Schweizer- 
- ischen Bundesgerichtes 23. 


Switzerland, Supreme Court, February 10, 1960. 


In 1951, defendant, a resident of Zurich, Switzerland, leased her villa 
in Vienna, Austria, to the Egyptian Minister to Austria, who acted on 
behalf of the diplomatic representation of the Kingdom of Egypt in Austria. 
The house was to be used for diplomatie purposes and as a residence for 
the Minister. Under the contract of lease the rent was payable at a 
Swiss bank, and any disputes arising from the lease were to be decided 
by the civil court of Zurich. 

In the fall of 1957, defendant terminated the lease on the ground that 
the tenant did not comply with his obligations, and claimed an amount 
of over 187,000 Austrian shillings. To secure tbis claim she obtained an 
attachment in Geneva of funds of the Republie of Egypt located in a 
Geneva bank. The Embassy of Switzerland in Cairo attempted to serve 
the attachment order, together with the order of payment, on the Egyptian 
Foreign Office. The Foreign Office, however, refused to accept or forward 
the papers on the ground that the attachment and execution violated the 
immunity of the Egyptian state. 

In May, 1959, the Swiss Embassy in Cairo executed a certificate to the 
effect that it had attempted service. On the strength of this attestation 
the Execution Office in © eva found that the order of payment had not 
been opposed and conver.cd the attachment of 1957 into a definite sei- 
gure. 

In the spring of 1959, the Minister in Vienna of the United Arab Re- 
public—which had assumed the obligations of Eeypt—evacuated the villa. 
The owner, after having an expert survey made of the building and the 
furnishings, increased her elaim against her.former tenant by an addi- 
tional amount and obtained an additional attachment. Service was again 
attempted through diplomatic channels but the Government of the UAR 
likewise refused acceptance. 

The funds attached originated from contracts for the purchase of war 
materials which Egypt had concluded in 1953 with the Rexim Corpora- 
tion In Geneva. As security for the purchase price Egypt had, through 
its National Bank, opened credits with the Crédit Suisse in favor of Rex- 
im in the approximate amount of 8 million Swiss francs. These contracts 
were, however, performed to a small degree only. In January, 1957, 
Rexim attached the funds deposited with the bank. In December, 1959, it 
made a settlement with the UAR, under ,which it withdrew the attachment 
against payment of an agreed sum of money. The bank placed the balance 


* Prepared by M. Magdalena Schoch, U.S. Department of Justice, Washington, D.C. 
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of the credits at the disposal of the UAR, retaining, however, 150,000 
franes to cover the two attachments brought by Mrs. X. 

The UAR sued in the Supreme Court of Switzerland to have the two 
attachments and seizures set aside, alleging that it had not been served 
with proper notice of these acts and that they violated the immunity of 
foreign states from local jurisdiction and execution. 

The Court dismissed the complaint. The following is a summary of 
the decision: 

1. The complaint is admissible from the procedural point of view. A 
foreign state complaining of a violation of its immunity is not obliged 
to exhaust the remedies of Cantonal law before suing in the Supreme 
Federal Court. 

2. According to the established jurisprudence of the Supreme Court, the 
rule of immunity from suit is not an absolute rule of general scope. A dis- 
tinction must be made according to whether the foreign state acts by vir- 
tue of its sovereignty (jure imperii) or as a party under private law 
(jure gestionis). Immunity from suit can be claimed only in the former 
case. In the latter case, the foreign state can be sued in the Swiss courts 
and be subjected to measures of execution, provided that the legal relation 
involved has a territorial connection with Switzerland, ż.e., that it came 
into being there or is to be performed there or that at least the debtor 
accomplished certain acts which created a place of performance in Switz- 
erland (RO 82 I 85/86, consid. 7 and cases cited there). : 

The principles which guide this Court are those adopted by numerous 
foreign courts, e.g., in Austria (decision of the Supreme Court in the 
Dralle case, May 10, 1950, Gewerblicher Rechtsschutz und Urheberrecht, 
Vol. 52, p. 581); in Germany (decision of the District Court of Kiel, 
March 19, 1958, Juristenzeitung 1954, p. 117, with critical note by Profes- 
sor Aubin); in Italy and Belgium (see De Visscher, ‘‘Les gouvernements 
étrangers en justice,” Revue de droit international et de droit comparé, 
1922, pp. 303-304; Lalive, ‘“‘L’ummunité de juridiction des Etats et des 
organisations internationales,” in Recueil des Cours de V Académie de Droit 
international, 1953, p. 247) ; to a certain extent also in France (see Lém- 
onon, “‘L’immunité de juridiction et d'exécution forcée des Etats étran- 
gers,” in Annuaire de L’Institut de Droit international, Vol. 44, p. 13; 
Lalive, op. cit., p. 238, and decision of Civil Court of Casablanea of March 
10, 1955, Revue critique de drow international privé, 1955, p. 536). It 
seems that even the British and American authorities are no longer as 
firmly attached to the rule of absolute immunity as they were in the past 
(see Lalive, op. cit., pp. 223-234, et seq.). As far as Egypt is concerned, 
even since the abolition of the Mixed Courts, it likewise limits the im- 
munity from suit to acts of government (alive, op. ctt., pp. 247 and 278; 
Lanterpacht, ‘‘The Problem of Jurisdictional Immunities of Foreign 
States,” in The British Year Book of International Law, 1951, pp. 255-256 ; 
Lémonon, op. cit., p. 15; Journal du drott international, 1946-1947, p. 1138; 


1See note by Paul Abel, 45 A.J... 354 (1951). 
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see particularly the decision published in Bulletin de législation et de juris- 
prudence égyptiennes, 1951, pp. 192-194). 

In order to distinguish between private acts and governmental acts, the 
judge must look, not to the purpose of the acts involved but to their 
nature, and examine whether the particular act is within the exercise of 
public power or whether it is like an act which could be done by any 
private individual (see De Visscher in Annuaire de Uinstitut de droit 
international, Vol. 44, p. 186; Lauterpacht, op. cit., p. 225; Weiss, cited 
by Lauterpacht, loc. cit., and by Lalive, op. cit., p. 258; decision cited by 
Lauterpacht, op. cit., pp. 256-257, note 7; the distinction according to the 
nature of the act rather than its purpose seems to underlie the decision 
reported in Revue critique, 1955, p. 534 et seq.). In examining the 
nature of the act the judge may derive help from external criteria as, e.g., 
the place where the foreign state acted; thus, where a state enters into 
a transaction with a private individual outside its frontiers, where its 
diplomatic relations with the foreign state are not involved, there is a 
strong indication that the act is jure gestioms. 

8. The transaction in this ease has all the characteristics of an agree- 
ment between private parties. The obligations of both parties resulted 
from private law, and the parties understood this so well that they agreed 
to submit their disputes to an ordinary civil court. Moreover, Egypt 
accepted the jurisdiction of a court other than one which would normally 
have han jurisdiction. In brief, when signing the lease it acted like any 
private individual renting real estate. 

The lease contract being by its nature an act jure gestionis, the question 
remains whether this act has a connection with the territory of Switzerland 
such as 1s required by the decisions of this Court. This is certainly the 
case, since the rent was payable at a bank in Switzerland and the jurisdic- 
tion of a Swiss court was stipulated by the parties. 

The plaintiff therefore cannot invoke its immunity from suit in Switzer- 
land. 

4, Nor can the plaintiff claim immunity from execution. Under previ- 
ous decisions of this Court (see RO 82 I 88/89) the power of execution 
flows from the power of jurisdiction. To be sure, generally speaking, 
authors and courts hesitate to affirm a state’s power of execution against 
another state to the same degree as they recognize its jurisdiction. Such 
hesitation, however, is not justified in Switzerland, where the jurisdiction 
of local courts is recognized within precise limitations, 2.¢., only with regard 
to private transactions having a connection with Swiss territory. Fur- 
thermore, some authorities are of the opinion that the power of execution 
is the consequence of the power of jurisdiction (Schnitzer, Handbuch des 
internationalen Privatrechts, 4th ed., 1958, Vol. II, pp. 886-837; Riezler, 
Internationales Zivilprozessrecht, Berlin, 1949, pp. 401-402; Sibert, Traité 
de droit international public, Vol. I, pp. 272-278). 

Plaintiff also argues that the measures against its property were taken 
without the existence of the debt having been established. It forgets, how- 
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ever, that in the Swiss legal system attachment is a conservatory measure, 
which often precedes the filing of a lawsuit. Other countries, moreover, 
consider such measures legitimate (Italy, law of July 1926, cited in 
British Year Book, 1951, p. 242; Belgium, decision in Socobelge v. the 
Greek State, Revue critique, 1952, pp. 118-114).2 This is also true of 
Article 5 of the resolutions adopted by the Institut de Droit International at 
its session in Aix-en-Provence, to the extent at least that the attachment 
does not concern property earmarked for a governmental activity ‘‘ which 
has nothing to do with any economic enterprise whatsoever” (Annuaire, 
Vol. 45, IL, p. 295). 

ð. Plaintiff finally claims exemption from execution because of the pur- 
pose for which the assets were earmarked, i.e., to finance the purchase of 
armament from a Swiss firm; in other words, for purposes of national 
defense. This argument does not take account of the true facts. In 
September, 1959, at the time of the second attachment, there was no longer 
any question that Rexim would deliver the arms ordered. The corporation 
had been in liquidation for over three years. The liquidators, far from 
seeking to perform the contracts for war materials, had entered into 
negotiations with the suppliers of the company and with the UAR with a 
view to settling all obligations under existing contracts. To be sure, the 
amount of approximately 8 million francs, attached for the benefit of 
Rexim, had to be used in the first place for settling the accounts of the UAR 
with the company. However, a sizable balance remained after the settle- 
ment and became available to the UAR for any use that it desired. 

Where a state holds funds in another state and designates them for its 
diplomatic service or for any other function incumbent upon it in its 
capacity as a sovereign Power, it has a right to oppose an attachment of 
such funds. Such funds are protected by immunity from suit and from 
execution. In the absence of a precise designation of purpose, attachment 
is permissible. Thus, in its decision in RO 44 I 49, this Court affirmed 
the validity of an attachment of a credit balance belonging to the Austrian 
state which was not specifically earmarked. In decisions RO 56 I 237 and 
82 I 75, the object of the attachment was assets whose use had not been 
designated; and the sole reason that the attachment was set aside was the 
fact that the underlying debts had no connection with the territory of Swit- 
zerland. This Court sees no reason to adopt a different solution in this ease. 
The second attachment is therefore valid from every point of view. 

As regards the first attachment (of October 10, 1957), converted into 
final seizure on June 18, 1959, the UAR did not attack it until November 
14, 1959, that is, after the expiration of the period provided in Article 89, 
par. 1, of the Judicial Code. It is true that if the attachment violated the 
international ordre public, it could be challenged after the expiration of 
the time limit of Article 89, on the occasion of a final measure of execution 
(unpublished decision of October 7, 1938, in State of Yugoslavia v. S. A. 
Sogerfin, consid. 3, reproduced in Schweizerische Juristenzeitung, 1939, p. 


2Digested in 47 AJL. 508 (1953). 
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61). Since, however, in this case no execution took place under the first 
attachment within thirty days preceding November 14, 1959, the complaint 
is untimely in every respect. It would, moreover, be unsuccessful. For 
the plaintiff has not shown that on the date of the first attachment Rexim 
was still under an obligation to deliver the armament ordered and that 
therefore the funds deposited in Switzerland were still earmarked, as 
originally, for the payment thereof. 


Notes 


Extradition—habeas corpus to challenge detention—effect of convic- 
tion abroad in absentia 


By habeas corpus the relator challenged detention pending issuance of 
a warrant by the Secretary of State honoring an extradition request of the 
Government of Italy. Relator argued that he had been convicted in 
absentia in Italy and that if returned to that country would be imprisoned 
without retrial and without an opportunity to face his accusers or to con- 
duct any defense. In affirming dismissal of the writ by the court below 
(noted in 54 A.J.I.L. 410 (1960), the Court of Appeals for the Second 
Circuit held that Supreme Court and other prior decisions did not estab- 
lish that foreign proceedings involved in an international extradition must 
conform to American concepts of due process. The Court noted that 
Department of State practice is to require, as a condition to extradition, 
the retrial of persons convicted in absentia, and added that the imposition 
of protective conditions not specified in the treaty ‘‘are to be determined 
solely by the non-judicial branches of the Government.’’ Gallina v. Fraser, 
278 F.2d 77 (U.S. Ct. A., 2d Cir., May 5, 1960). 


Extradition—judicial proceeding to establish prima facie case—sub- 
poena power of United States District Courts 


Venezuela requested the extradition from the United States of Marcos 
Perez Jimenez for certain financial crimes. The United States-Venezuelan 
Extradition Treaty and United States statutes provide that a prima facie 
case of evidence of guilt be made out in judicial proceedings in the state 
from which extradition is requested. The United States District Court for 
the Southern District of New York issued subpoenas duces tecum to four 
banking institutions transacting business within the judicial district, di- 
recting them to appear before the issuing court and produce records of ac- 
counts kept with them by Perez Jimenez and others. The evidence was 
sought for use in the United States District Court for the Southern District 
of Florida, Miami Division, which was conducting the extradition hearing. 
Motions to quash the subpoenas were dismissed by the issuing court, which 
found its authority to issute the subpoenas ‘‘to be clear and unquestionable’’ 
under Articles I and XI of the Treaty, 48 Stat. 1698 (1922) and 18 U.S.C.A. 
§§ 3184 and 3191. Application of the First National City Bank of New 
York, et al., 183 F. Supp. 865 (U. S. Dist. Ct., 8.D.N.Y., May 18, 1960). 
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Immunity of governmental corporation—counterclaim—effect of lack 
of suggestion of immunity by Department of State—jure gestionis 


Plaintiff, in a suit for recovery of contract prepayments, alleged it was 
a Turkish corporation and an integral part of the Government of Turkey 
for the procurement outside Turkey of fish and meat for military and 
civilian consumption in Turkey. Defendant counterclaimed and asked 
damages for plaintiff’s alleged prior breach, admitting in its pleadings 
that plaintiff was a state corporation and an integral part of the Govern- 
ment of Turkey. To the counterclaim the plaintiff pleaded state im- 
munity, but no suggestion of immunity was made by the U. S. Department 
of State. The New York State trial court overruled the plea, stating that: 
(1) the issue was a proper one for judicial consideration only because the 
Executive Branch of the United States Government had not spoken; and 
(2) absent official indications of policy to the contrary, immunity should 
not be granted with respect to matters jure gestions as distinguished from 
jure imperii, i.e., ‘matters wholly of a commercial nature serving not the 
traditional purposes of government but its proprietary enterprises through 
entities which need not necessarily be regarded as basic departments of 
government.” Ht Ve Balik Kurumu v. B. N. S. International Sales Corp., 
204 N.Y.S. 2d 971, N. Y. L. J., June 21, 1960, p. 10, col. 8 (N. Y. Supreme 

Court, New York County, June 17, 1960). 


Passports—right to travel in Communist China—position of Cengress- 
man 


A. Congressman objected to a limitation on his passport declaring it not 
valid for travel in ‘‘... those portions of China ... under Communist con- 
trol,’’ on the ground that 


A. member of Congress has a right to go anywhere in the world to do 

his duty as a U. S. legislator as he sees it, except in time of war or 

emergency. ... 
The United States Court of Appeals for the District of Columbia affirmed 
a motion for summary judgment in favor of the Secretary of State on the 
grounds that: (1) the Congressman had no authorization from Congress or 
any of its committeees to travel in Communist China, and (2) his status 
as a member of Congress did not of itself entitle him to be exempted from 
regulations or orders of the Executive Department within the latter’s con- 
stitutional competence. Porter v. Herter, 278 F.2d 280 (U.S. Ct. A., D.C., 
April 14, 1960, rehearing en bane denied May 9, 1960). 


AMERICAN CASES ON ENEMY PROPERTY 


Eligibility of enemy nationals for return of vested assets. Schalling v. 
Rogers, 363 U.S. 666 (June 20, 1960) upheld, five to four, the finality of an 
administrative determination that a German national, denied admission 
to the practice of law during the Nazi regime, was not eligible for the 
return of vested property under a statute making German nationals dis- 
eriminated against for political, racial, or religious reasons eligible for 
such return, although present in an enemy country at the time the assets 
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were vested; Sasaki v. Rogers, 185 F. Supp. 191 (Dist. Ct. D.C., June 24, 
1960), a Japanese resident alien’s claim that his internment in the United 
States during World War II was not deserved is immaterial with respect to 
§ 34 of the Trading with the Enemy Act, permitting a resident alien to 
recover certain interests vested as enemy only if he has not been “‘interned 
or paroled pursuant to the Alien Enemy Act’’; the court cannot go behind 
the fact that the resident alien was in fact interned and later paroled. 


AMERICAN CASES ON NATIONALITY 


Citizenship. Montana v. Rogers, 278 F.2d 68 (Tth Cir., April 29, 1960), 
Claimant, conceived in the United States, born in Italy, son of an alien 
father and a citizen mother, admitted to the United States in 1906 as a 
citizen, and resident in the United States since 1906, is not a citizen under 
statutes in force in 1906 nor entitled under the Fourteenth Amendment to 
citizenship as of the time of conception in the United States. Cert. granted, 
364 U.S. 861 (Oct. 17, 1960). 

Naturalization. Medalionv.U.S8., 279 F.2d 162 (2nd Cir., May 27,1960), 
affirms the decision below reported at 54 A.J.LL. 414 (1960); Application 
of Martini for Naturalization under Public Law 414, 184 F. Supp. 395 (8.D. 
N.Y., May 31, 1960), Immigration and Nationality Act § 318, 8 U.S.C. § 1429, 
providing that no person shall be naturalized against whom a final order 
of deportation is outstanding, does not apply to preclude naturalization 
under P. L. 414, relating to naturalization of persons who lost nationality 
solely for voting in Italian elections between January 1, 1946 and April 
18, 1948; Petition for Naturalization of Healy, 188 F. Supp. 651 (N. D. 
Calif., N. D., May 6, 1960), alien, who before April 23, 1953, claimed exemp- 
tion from military service, on which date the Selective Service System 
required such aliens to sign a statement indicating that the claim for exemp- 
tion was made with full knowledge that imeligibility for naturalization 
would result, is not ineligible for naturalization for reason of having 
claimed exemption; Petition for Naturalization of Rego, 185 F. Supp. 16 
(D. New Jersey, June 30, 1960), a Spanish national, who applied both 
before and after the McCarran Act for exemption from military service 
but later served honorably for two years in the United States Army, ean- 
not acquire American nationality, because the provision in the 1948 Selec- 
tive Service Act, that exemption application alone bars naturalization, 
continues to govern under the terms of the later McCarran Act. 

Denaturalization. U. 8. v. Richmond, 184 F. Supp. 75 (N. D. Calif., 
S. D., Nov. 19, 1959), denaturalization for illegal procurement of naturaliza- 
tion does not lie where at the time of naturalization under the Nationality 
Act of 1940 the applicant and his witnesses had disclosed that applicant 
had been within the five years preceding his naturalization a member of 
the Communist Party. 

Deportation. Flemming v. Nestor, 363 U.S. 603 (June 20, 1960), by a 
five-to-four decision, § 202 (n) of the Social Security Act providing for the 
termination of benefits to deported aliens was held to be constitutional; 
Ullah v. Hoy, 278 F.2d 194 (9th Cir., May 3, 1960), in a proceeding seeking 
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judicial review of alleged administrative action denying a request for the 
privilege of voluntary departure in lieu of deportation, pleadings showed 
a genuine issue of fact existed as to whether voluntary departure had ever 
been requested or an administrative ruling made on such request, which 
issue could not be disposed of by summary dismissal of the complaint in 
the absence of affidavit, deposition, testimony or admission of the plaintiff ; 
Mesina v. Rosenberg, 278 F.2d 291 (9th Cir., April 4, 1960), a 1936 deporta- 
tion order, not attacked by a Filipino seaman who had repeated oppor- 
tunities to do so thereafter while in the United States in merchant marine 
service, cannot be collaterally attacked in 1956, when seaman was ordered 
deported as an alien crewman who had overstayed leave in the United 
States; Kam Ng v. Pilliod, 279 F.2d 207 (7th Cir, June 16, 1960; 
rehearing denied July 22, 1960), limited scope of judicial review ap- 
plied below to administrative denial of withholding of deportation for 
hardship was upheld where applicant was a thirty-three-year-old, 
single, male alien with no family ties or other roots in the United 
States, despite a residence in Chicago of approximately seventeen 
years; Choy v. Barber, 279 F.2d 642 (9th Cir., June 7, 1960), ad- 
mission by resident alien during an administrative interrogation which 
violated due process of law could not be used as a basis of deportation in a 
subsequent deportation proceeding; Rogers v. Cheng Fu Sheng, 280 F.2d 
663 (C.A.D.C., June 10, 1960), reversed holding (noted in 54 A.J.I.L. 189 
(1960) ) that Formosa was not a ‘‘country’’ within Immigration and Na- 
tionality Act § 248 (a), 8 U. S. C. § 1258, to which an alien may be de- 
ported; Ganduxe y Marino v. Murff, 183 F. Supp. 565 (S.D.N.Y., Mareh 
28, 1959, aff’d 278 F. 2d 330), although prior conviction for loitering for 
purpose of inducing homosexual acts and fine of $25 or 10 days could not 
be basis of deportation in view of ‘‘first offense’’ exception under ‘‘Sheep- 
herders’ Act,” 8 U. S. C. § 1182a, failure to report such conviction at time 
of a subsequent visa application authorized deportation for concealment of 
a fact which ‘‘might well have resulted in a proper refusal of the visa” 
under 8 U. S. C. § 1182(a) (4); Kavoukdjian v. Rogers, 183 F. Supp. 745 
(D. R. I., April 20, 1960), application for suspension of deportation filed 
prior to the effective date of the Immigration and Nationality Act of 1952, 
Dee. 24, 1952, requires specifie Congressional approval under 8 U.S.C. 
§ 155(c) and hence failure of Congress to act on private bills for relief of 
alien requires deportation, whereas, if the application had been filed after 
the effective date, Congressional inaction would have, for five years after 
the effective date of the 1952 Act, resulted in validation of suspension. 


RECENT SIGNIFICANT GERMAN DECISIONS * 


Extradition—German national in transit in Germany—return to ex- 
traditing state refused 


The Austrian Government requested the French Government to extradite 
a person to Austria, and at the same time asked the German Government to 


* Prepared by M. Magdalena Schoch, U.S. Department of Justice, Washington, D.C. 
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grant transit; the citizenship of the accused was described as uncertain. 
Both governments acceded to the request. After the aceused had been 
handed over to the German authorities he asserted that he was a German 
citizen. Upon investigation the German authorities found this to be true, 
and thereupon withdrew their consent to deliver him to Austria. The 
Austrian Government then requested that he be returned to France. The 
Federal Prosecutor, in accordance with the Extradition Law (section 33, 
par. 2, No. 1, third sentence, and section 27) submitted the question to 
the Federal Supreme Court, which decided that under these circumstances 
the return of the accused to France was permissible (12 BGH St. 
262). The competent court thereupon issued a warrant for his arrest for 
the purpose of securing his return to France. Against this decision and 
the warrant the accused filed a complaint with the Federal Constitutional 
Court on the ground that Article 16, par. 2, of the Federal Constitution, 
which provides that a German citizen may not be extradited, had been 
violated. 

The Federal Constitutional Court held that the return of the accused to 
France is prohibited by Article 16, par. 2, of the Constitution. The re- 
quested return would be equivalent to an indirect extradition, as its sole 
purpose would be to enable France to deliver the accused to Austria via 
some other state. There exists no general rule of international law which 
would obligate a transit state to return an accused to the original extradit- 
ing state if delivery to the requesting state becomes unfeasible on legal 
grounds. Nor do the extradition treaties with France and Austria estab- 
lish such a duty. Both treaties provide for transit only in the case of 
foreigners. The states concerned had, therefore, to expect that Germany 
would withdraw its consent for transit delivery of the accused as soon as it 
found that he was a German citizen. A return to the requested state would 
lead to the very result which the treaty provision concerning non-delivery 
of citizens was designed to prevent. Order of First Chamber of Federal 
Constitutional Court of October 20, 1959 (1 BVB 125/8-9). 10 Ent- 
scheidungen der Bundesverfassungsgerichts 136. 


Revival of treaties—international trademarks—Madrid Convention— 
registration through intermediary of Patent Office of Soviet Zone— 
no effect in Federal Republic 


Plaintiff is the owner of the trademark ‘‘TOSCA,’’ which is registered 
in the German Patent Office in Munich; defendant is owner of the trade- 
mark ‘‘TOSCANELLA,”’ registered in the Office for Inventions and Pat- 
ents in East Berlin. Defendant’s trademark was registered with the In- 
ternational Bureau for the Protection of Industrial Property in Bern on 
the basis of a memorandum in which the Council of Ministers of the German 
Democratic Republie (Soviet Zone of Germany) in early 1956 notified the 
Bern Bureau that it considered the international treaties for the protection 
of industrial property revived (wiederanwendbar) in the territory of the 
German Democratic Republic as of the date of the memorandum. The 
memorandum added that the trademarks internationally registered in the 
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period from May 8, 1945, to the date on which the Swiss Government would 
communicate the memorandum to the other parties would not be pro- 
tected in the German Democratic Republic. The German Federal Re- 
publie was informed of the memorandum by a note of the Swiss Embassy 
on February 7, 1956. The German Foreign Office notified the Swiss 
Government by a note verbale that the Government of the Federal Republie 
was the only legitimate German Government and therefore the only inter- 
national representative of the German people. Consequently it could not 
attach any significance to the memorandum of the Soviet zone. 

Plaintiff filed an opposition to the internationally registered trademark 
of defendant with the German Patent Office in Munich. The Patent Of- 
fice, without entering into a formal proceeding, notified plaintiff in writing 
that the trademarks registered with the International Bureau through the 
intermediary of the Office for Inventions and Patents of the Soviet Zone 
were not recognized and did not enjoy any protection in the Federal Re- 
public. Hence there was no need for an opposition proceeding in the 
German Patent Office. Thereafter plaintiff sued to have defendant’s 
trademark denied protection in the Federal Republie on the ground that 
its own trademark had priority in time and that defendant’s mark was 
deceptive and apt to be confused with plaintiff’s. The lower court rendered 
a judgment to that effect. Upon direct appeal to the Supreme Court, the 
suit was dismissed: 

Defendant can be deprived of the protection of its trademark only if such 
protection exists at all in the territory of the Federal Republie. Some- 
thing that does not exist cannot be taken away. 

Internationally registered trademarks are essentially nothing but an ag- 
gregation of national marks. The international registration, which does not 
create a separate supra-national mark, only has the purpose of simplifying 
the formalities for securing protection of trademarks, t.e., a single registra- 
tion in the Bern Bureau is substituted for a number of national registra- 
tions. The international registration in the present case cannot, however, 
have any effect in the Federal Republie for the following reasons. 

The registration in the International Bureau goes back to a note of 
the German Democratic Republic, in which the international conven- 
tions for the protection of industrial property, including the Madrid 
Convention, are declared to be revived, with certain modifications. In 
using the term ‘‘revived,’’ the authorities of the German Democratie Re- 
public seem to have proceeded on the theory that the German Democratic 
Republic has taken the place of ‘‘Germany’’ as a party to the convention 
and assumed the rights and duties under the convention for the territory 
of the Soviet-occupied zone. It need not be decided here whether this 
declaration is to be understood, and can be understood, in the same way as 
the declaration of the Government of the Federal Republic concerning the 
revival of the conventions for the protection of industrial property of 
November 9, 1949, which obviously proceeded on the theory that Germany 
had not disappeared as a party to international treaties by reason of its 
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capitulation and occupation in 1945, but was merely restricted in its 
capacity to act. Whether the authorities of the German Democratic 
Republic intended or were able to act on behalf of Germany as a party 
to an international treaty, is immaterial here, for the declaration of 
these authorities cannot be understood and interpreted as a declaration of 
‘‘revival’’ in the light of international law. 

In order to remove any doubts as to the continued effectiveness of 
international treaties, governments frequently issue declarations concern- 
ing the revival of treaties. Thus the Government of the German Federal 
Republic declared in a memorandum of November 9, 1949, that the con- 
ventions for the protection of industrial property were fully revived in 
the territory of the Federal Republic. Aside from this clarification the 
memorandum contains nothing which would modify the application of the 
conventions in any way. In contrast therewith, the Soviet zone authorities 
in their memorandum restricted the application of the conventions to the 
effect that the trademarks internationally registered in the period from 
May 8, 1945, to the date on which the Swiss Government notified the mem- 
ber countries of the memorandum would not be protected in the so-called 
German Democratic Republie. 

Such a restriction may be permissible under Article II, par. 4, of the 
Madrid Convention on the occasion of an accession of a country (either a 
new accession or a reaccession). Where, however, a party intends to declare 
the revival of the convention, the elimination of a period of ten years is not 
reconellable with the principles and purposes of the convention nor are 
there any general principles of international law to be found under which 
such action could be permissible. ‘‘Revival’’ means the full reapplication 
of a convention which has continued to be in effect without any restrictions. 
The declaration of revival is meant to express the fact that the temporary 
inability of the party to act with regard to rights and duties under the 
Madrid Convention has been removed. 

The Madrid Convention is one of those international treaties which ac- 
cording to general opinion are not affected in their existence by war or by 
the temporary incapacity of a party to act, but are merely suspended as 
to their application. As soon as the reasons for the suspension disappear, 
the treaty can again be applied fully. The declaration of revival has 
merely a declaratory effect. 

Regardless of the temporary incapacity of a party to act and to make 
use of the rights under the convention for the benefit of its nationals, the 
fact that the Madrid Convention remained in effect requires that such a 
party recognize the trademarks which were internationally registered dur- 
ing the period of its incapacity, for these marks are valid in each member 
country under Article 1 of the convention, irrespective of whether the na- 
tionals of a member country are able to exercise the rights under the con- 
vention or are temporarily prevented from doing so. Consequently the 
declaration of the Soviet-zone authorities, being contrary to these require- 
ments, cannot be regarded as a continuation of an existing treaty but must 


178 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol 55 


be treated in accordance with the recognized principles of international 
law governing accession to a collective convention. 

These principles lead to the result that in relation to the German 
Federal Republic the so-called German Democratie Republie has not become 
a party to the Madrid Convention. 

The Madrid Convention is a collective convention which opens mem- 
bership to every ‘‘country (pays)’’ that is a member of the Union for 
the Protection of Industrial Property (Article II of the Madrid Conven- 
tion in conjunction with Article 16 of the Paris Convention). This type 
of international treaty, to which a country can become a party by acces- 
sion, lacks the usual freedom of choice of the parties and the normally re- 
quired consensus among the parties. The parties existing at the time of 
the conclusion of the treaty do not know who will become a party in the 
future; nor are they individually able to prevent accession of a party 
unless the treaty establishes subjective qualifications for membership. 
Where accession is open to all countries, as in the Madrid Convention, the 
accession depends solely on the action of the country that wishes to join. 

Defendant obviously concludes from this situation that it is not 
permissible under international law to ignore the accession of the German 
Democratic Republic to the Madrid Convention, especially since interna- 
tional treaties are binding law under the Constitution of the Federal Re- 
public. It disregards, however, the requirement of the convention that 
only a ‘‘country’’ can accede to the convention. Whatever the meaning of 
this term, it is a recognized rule of international law that only subjects of 
international law can be parties to a collective convention. Those already 
parties to a particular collective convention can be bound by the declaration 
of accession of another organism only insofar as that organism is a subject 
of international law i relation to them. 

The de facto exercise of sovereign powers by the authorities of the Soviet 
zone does not in itself create a new subject of international law. Every 
organism existing de facto requires some form of recognition of its exist- 
ence. Therefore it cannot, in relation to those states which do not recog- 
nize it as a subject of international law, be a party to an international 
treaty or, what is more, through mere unilateral declaration, such as acces- 
sion to an international collective convention, become a subject of interna- 
tional law in relation to non-recognizing states. Since the Federal 
Republic does not recognize the German Democratic Republic as a 
state and hence a subject of international law, the ‘‘accession’’ of the 
German Democratie Republie to the Madrid Convention could likewise not 
have any legal effect in relation to the Federal Republic. 

It follows that since the internationally registered trademark of de- 
fendant is not entitled to protection in the Federal Republic, plaintiff’s ac- 
tion must be dismissed. Decision of the Federal Supreme Court, December 
18, 1959 (I ZR 154/58). 31 Entscheidungen des Bundesgerichtshofes in 
Zwilsachen 374 XX; 13 Neue Juristische Wochenschrift 1103 (1960, No. 
24), 
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Seizure of privately owned floating docks in Hamburg harbor by oc- 
cupying Power—agreement between occupying Power and German 
Government concerning release of docks against payment of a sum 
of money 


Plaintiff, a shipyard firm, was the owner of floating docks VII and VIII 
in the Hamburg harbor. After the German capitulation in 1945 the 
Allies seized the two docks, and the Tripartite Naval Commission (TNC) 
allotted them to the United Kingdom. When, in 1947, dock III of de- 
fendant shipyard firm was removed from Hamburg harbor, docks VII 
and VIII were made available to the defendant by order of the British 
occupation authority upon its petition. Defendant was given the use of 
the docks for two years under defined conditions, which emphasized that the 
docks were the property of the British Government, e.g.: that the removal of 
the docks to defendant’s plant in no way constituted a change in ownership, 
nor was such a change contemplated for the future; that while no fixed 
rental was to be paid for the time being, the firm was under an obligation to 
keep full and complete accounts. Plaintiff wrote a letter to defendant, 
saying that it was powerless to oppose the removal of the docks but that 
it maintained its rights as owner under the Civil Code (§§ 985 et seq.). 

Defendant used the docks in its operations; it obtained an extension for 
another two years and again for four more years from September 12, 1951, 
on the same conditions as before but with the reservation that 


This agreement is subject to alteration at any time in accordance with 
the terms of any future agreement between the U.K. and such Ger- 
man parties as are signatories of the agreement. 


In the summer of 1952 there began negotiations between the British High 
Commissioner and the Foreign Office of the Federal Republie regarding 
the return of 16 floating docks that had been seized after the capitulation, 
6 of which had been state-owned and 10 privately owned, among them the 
two docks VII and VIII. By letter of June 16, 1952, the High Commis- 
sioner notified the Federal Chancellor of the consent of his government to 
an agreement by which the ownership in the 16 docks was to be transferred 
to the Federal Government against payment of 1,250,000 pounds sterling. 
The German Foreign Office confirmed the eonsent of the Federal Govern- 
ment but with the modification that the words ‘‘transfer of ownership in 
the docks’’ should be replaced by the phrase ‘‘transfer of the rights in the 
docks,’’ and with a reservation to the effect that the Federal Government 
should not suffer any prejudice from the agreement. The High Commis- 
sioner expressly recognized this reservation in a reply letter. In the mean- 
time the Federal Minister of Finances had submitted the matter to Parlia- 
ment in order to obtain an appropriation for carrying out of the agree- 
ment. In his report of February 10, 1953, entitled ‘‘Repurchase of the 
floating docks seized by the Allies,’’ he explained that the Federal Govern- 
ment had not recognized the right of booty of the Allies regarding the ten 
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privately owned docks; that it had expressed the view, in notes to the High 
Commissioners, that these docks had remained the private property of the 
shipyards; and that this legal position had been denied by the Allies. He 
summarized the result of the negotiations as follows: ‘‘The United Kingdom 
releases full ownership in the 16 docks to the Federal Republic of Ger- 
many. The latter pays the amount of 1,250,000 pounds therefor but 
maintains its position regarding the ownership in the 10 private docks.’” 
He further said that the former state-owned docks would be sold to private 
shipyards and that the 10 private docks would be left to the former owners 
for their use, with the proviso that the question to what extent these former 
owners were to contribute to the compensation payable to Great Britain 
would be postponed until a future settlement. 

After conclusion of the agreement the Land Commissioner for Hamburg, 
by letter of April 11, 1953, notified the competent Hamburg authority and 
the defendant that the permission granted to defendant to use docks VII 
and VIII was revoked as of March 26, 1953. Thereupon plaintiff wrote to 
defendant asking for payment of rent from that date and return of the 
docks to its plant. Defendant replied that it had not been able to obtain 
a replacement and that the immediate return of the docks would impose a 
hardship on it; it also pointed out that the question of ownership was. 
doubtful. Negotiations between the parties were unsuccessful. On the 
date when the four-year extension expired (September 12, 1955), the 
Federal Ministry of Economics on behalf of the Federal Republie took over 
the two docks as fiduciary and transferred possession to the plaintiff. In 
the period following, the defendant negotiated with the Federal Ministry 
of Economies on the payment of rent; it also rendered an accounting and 
paid the profits in the amount of 442,000,000 DM to the Ministry, which 
deposited it in a custodian account. 

The trial court, in a partial judgment, ordered the defendant to give 
information and render an accounting to plaintiff with regard to all profits 
which it had drawn from the use of the docks. The appellate court re- 
versed and dismissed the entire complaint. It held that the agreement of 
1952/53 between the British and the German Governments was a private- 
law contract of sale which the parties concluded in their proprietary ca- 
pacity, and that it transferred ownership in the docks to Germany, since 
the German Government acquired ‘‘all rights in the docks’’ and Great 
Britain had undoubtedly had full ownership under Proclamation No. 2 of 
the Allied Control Council of September 20, 1945; a German court could 
not examine the question whether the seizure was compatible with inter- 
national law (Chapter I, Article 2, par. 1, of the Convention on the Settle- 
ment of Matters arising out of the War and the Occupation) .* 


1 Article 2 provides: 

“ft, All rights and obligations created or established by or under legislative, ad- 
ministrative or judicial action of the Occupation Authorities are and shall remain 
valid for all purposes under German law whether or not their creation or establishment 
was in conformity with other legislation. Such rights and obligations shall be subject 
without discrimination to the same future legislative, judicial and administrative 
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On final appeal the Supreme Court reversed and remanded the ease on 
the following grounds: 


I. 


What were the legal effects of the seizure of the docks and their allotment 
to Great Britain, need not be decided here. For the seizure and any legal 
effects it may have had were canceled by the agreement of the two govern- 
ments in 1952/58. 

In concluding the agreement the two parties acted in their sovereign 
capacity and not in their proprietary capacity, as is shown by the entire 
circumstances of the agreement. The parties agreed neither on the point 
that Great Britain was the owner of the private docks nor on the point 
that Germany or a third party was to acquire such ownership. This 
eliminates the theory of a contract of sale. The parties were in agreement, 
however, that any legal effects of the seizure which Great Britain claimed 
and which Germany denied, were to be extinguished, that the rights of 
possession and use of which the private owners had been deprived, were 
to be restored, and the seizure was to be canceled against payment of an 
agreed amount of money. The Foreign Office has given a statement that 
the Federal Government did not intend to acquire ownership for itself or 
on behalf of the plaintiff, because it proceeded on the theory that Great 
Britain had not become the owner of the docks. This interpretation is not 
contradicted by the afore-mentioned report of the Federal Minister of 
Finances, although he used the term ‘‘repurchase,’’ which was incorrect 
as far as the private docks were concerned. It is supported by the conduct 
of the Federal Ministry of Economics in the matter. That the British 
Government intended to transfer ownership may be assumed. Neverthe- 
less, agreement between the parties existed only to the extent that the 
effects of the seizure were to be extinguished and the former state of affairs 
to be restored. After the conclusion of the agreement .Great Britain no 
longer considered itself as the owner of the docks. By recognizing the 
reservation of the Federal Government it abstained from contradicting 
the view of the Federal Government (that the private docks had remained 
the property of the shipyards), at least for the period following the con- 
clusion of the agreement. By releasing the docks it enabled the Federal 
Government to put its view into effect. 


measures as similar rights and obligations created or established by or under German 
municipal law. 

‘<2. All rights and obligations arising under the treaties and the international agree- 
ments listed in the enclosure with the communication of the Allied High Commission- 
ers on behalf of the Governments of the Three Powers to the Federal Chancellor bear- 
ing the date of the signature of the present Convention and concluded on behalf of 
one or more of the three Western Zones of Occupation by the Occupation Authorities 
or by any one or more of the Governments of the Three Powers before the entry into 
force of the present Convention are and shall remain valid as though they had arisen 
under effective treaties and international agreements concluded by the Federal Re- 
public.’’ 
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The provision of Article 2, par. 2, of Chapter I of the (subsequent) Con- 
vention on Settlement ? does not affect international executive agreements. 
such as the one involved here. Article 3 of Chapter VI è of the convention 
is not applicable since the seizure of the property was lifted. 


IT, 


Defendant derives its rights to use the docks from the British order of 
September 12, 1947, and the subsequent extensions. As the appellate court 
correctly held, this use permit constitutes not a contract of lease (nor any 
other civil-law contract), but an administrative act in aecordance with the 
general custom of the occupying Power. This administrative act was 
properly revoked by the competent authority after the agreement between 
the two governments had been concluded. 

The fact that the Federal Ministry of Economies at one time thereafter 
corresponded with defendant on the subject of paying ‘‘rent’’ to the 
Government is immaterial in the context of all the surrounding circum- 
stances; moreover, the Ministry finally declined to settle with defendant 
on the subject of ‘‘rent.’’ 

The revocation of the use permit extinguished any rights of possession 
which defendant may have had. From April 12, 1953, it held the docks 
without legal right and consequently had to return them to plaintiff under 
Section 985 of the Civil Code. 


III. 


On remand, the appellate court will have to examine whether defendant 
acted in good faith when it maintained its right of possession after the 
revocation. 


(IV-V. discuss in detail the applicable provisions of the Civil Code.) 


Judgment of the Federal Supreme Court, 2nd Civil Chamber, of February 
25, 1960 (II ZR 125/58). 32 Entscheidungen der Bundesgerichshofes in 
Zwisachen 76. | 


2See note 1 above. 

3 Article 3 provides: 

‘i. The Federal Republic shall in the future raise no objections against the 
measures which have been, or will be, carried out with regard to German external 
assets or other property, seized for the purpose of reparation or restitution, or as a 
result of the state of war, or on the basis of agreements concluded, or to be concluded, 
by the Three Powers with other Allied countries, neutral countries or former allies 
of Germany. 


**3. No claim or action shall be admissible against persons who shall have acquired 
or transferred title to property on the basis of the measures referred to in paragraphs 
1 and 2 of this Article, or against international organizations, foreign governments 
or persons who have acted upon instructions of such organizations or governments,’’ 


BOOK REVIEWS AND NOTES 


The Modern Law of Land Warfare. By Morris Greenspan. Berkeley 
and Los Angeles: University of California Press, 1959. pp. xxiv, 724. 
Appendices. Indexes. $10.00. 


About seven years ago this reviewer expressed the opinion that among 
the impasses which inereasingly blocked constructive thinking by interna- 
tional lawyers was ‘‘the assumption increasingly dominant in this century, 
that the law of peace is the staple law between States, of which inter- 
State conflict and war are but casual, ephemeral. and anachronistic dis- 
turbanees.’’ This kind of assumption was part of the reason, it was said, 
that ‘‘the law of war and neutrality has suffered a kind of eclipse in our 
times, so that its cultivation has almost become a reason for doubting the 
peace-loving character of the cultivator.’ Insofar as the assumption 
was illusory, the resulting neglect of war law was a grave disservice, es- 
pecially in an age when mankind would be inereasingly exposed to the 
violence of belligerents. Such neglect would reinforce instead of moderate 
the terrible assaults of technological and ideological ‘‘total war.’’ 4 

In this light the remarkable resurgence of scholarly attention since that 
time to the temperamenta belli and their adaptation to the present phase of 
technological warfare is to be applauded. In 1954 there appeared E. 
Castrén’s, The Present Law of War and Neutrality, and the revised edi- 


1 Julius Stone, Legal Controls of International Conflict xxxiti~xxxiv (1954). Cf. in 
various respects H. Lauterpacht, ‘‘The Problem of the Revision of the Law of War,’’ 
29 Brit. Yr. Bk. Int. Law 361-382 (1952); J. L. Kunz, ‘‘The Chaotie Status of the 
Laws of War and the Urgent Necessity for Their Revision,’’ 45 A.J.LL. 37-61 (1951) ; 
idem, ‘‘ The Laws of War,’ 50 A.J.I.L, 313-337 (1956). Cf. also Max Huber, ‘‘... Sur 
une Revision Eventuelle des Conventions de la Haye... ,’’ 37 Rev. Int. Croix Rouge 
417-433 (1955); Quiney Wright, ‘‘Outlawry of War and the Law of War,’’ 47 AJ.LL. 
365-376 (1953); W. G. Downey, Jr., ‘‘ Revision of the Rules of Warfare,’’ 1949 A.S.LD. 
Proeeedings 102; R. R. Baxter, ‘‘The Role of Law in Modern War,’’ 1953 A.S.LLD, 
Proceedings 90; N. C. W. Dunbar, ‘‘The Legal Regulation of Modern Warfare,’’ 40 
Grotius Society Transactions 83-95 (1955) (see esp. 93-95 asking for a declaration of 
human rights applicable in time of war, as necessary to fix the limits at which necessities 
of war must yield to humanity); idem, ‘Military Necessity in the War Crimes Trials,’’ 
29 Brit. Yr. Bk. Int. Law 444 (1952); idem, ‘‘The Significance of Military Necessity 
in the Law of War,’’ 67 Juridical Review 201-212 (1955); P. C. Jessup, ‘‘ Political and 
Humanitarian Approaches to Limitation of Warfare,’ 51 A.J.I.L. 757-761 (1957); and 
the article by M. S. McDougal and F. P. Feliciano, ‘‘International Coercion and World 
Public Order,’’ 67 Yale Law J. 771-845 (1958). 

In 1953 the American Society of International Law referred to a special committee 
a proposal for the study of a modern code of warfare. A project on ‘‘ Reconsideration 
of the Principles of the Law of War’’ is referred by the Institute of International 
Law to its 25th Commission. See the initial report of F. R. Coudert, J. P. A. François 
and H. Lauterpacht in 45 Annuaire 555-558 (1954, I), and Rapports Provisoires et 
Définitifs of J. P. A. François, 1957, 1958. 
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tion of Balladore Pallieri’s? and Cansacchi’s® treatises. The Institute of 
International Law has produced through its Twenty-Fifth Commission 
a definitive report of J. P. A. Frangois on ‘‘The Principles of the Laws 
of War.” The International Committee of the Red Cross, aided by a 
committee of experts, has drawn up Draft Rules for the Limitation of the 
Dangers Incurred by the Civilian Population in Time of War (1956), and 
published a valuable commentary thereon.* In the same period the war 
manuals of some of the leading Powers have been revised’ and the 1949 
Geneva Conventions have received much juristic probing.® 

These and similar developments afford as yet no assurance that suffer- 
ing and loss of life in a future conflict (which God forbid) will be kept 
to a minimum. Moreover, despite the valiant efforts to formulate a posi- 
tion on atomic weapons, both of the International Committee of the Red 
Cross, which stopped short of pronouncing on their legality as such, and 
of the many jurists, including Professor Greenspan,” who have not so 


2 Diritto Bellico (2d rev. ed., 1954). 

8 Nozioni di Diritto Internazionale Bellico (2d rev. ed., 1954). 

4 The publication incorporates the Preliminary Draft of 1955 at 139-150. And see 
Julius Stone, op. cit. note 1 above, Supp. to revised impression of 1959, pp. 896-898, 
and literature there cited. 


5 There was a conference of U.K. and U.S. experts on revision of the Manuals in 
May, 1953. The U.S. Manual of 1940 was superseded by the Law of Land Warfare, 
U.S. Army Basic Field Manual, 1956, in July, 1956. For a useful comparison, see 
J. L. Kunz, 51 A.J.I.L. 388-396 (1957). Hague Convention No. 4 and Regulations, 
and the Geneva Conventions, 1949, are incorporated. Par. 7 states that treaties quoted 
therein, since declaratory of the unwritten law, will be observed and enforced whether 
or not technically binding on the U.S. Part I of the revised British Manual of Military 
Law was issued in 1954. And see U.S. official Law of Naval Warfare, 1955, prepared 
under the auspices of the U.S. Naval War College (R. W. Tucker, Special Consultant), 
superseding the Instructions Governing Maritime Warfare of 1917 as revised in 1941. 


6 See, e.g, J. Constant, Les Sanctions Pénales des Conventions Humanitaires .... 
(1954); G. Erler and H. Strebel, ‘‘Die strafrechtliche Sicherung Humanitirer Abkom- 
men,’’ 15 Zeitschrift f. ausi. öffent. Recht u. Völkerrecht 31-75 (1953); R. Grevy 
and L. Cornil, ‘Avant-Projet de Loi Organisant la Repression des Infractions aux 
Conventions de Genève de... 1949 ... ,’’ 36 Rev. de Droit Pénal et de Criminologie 
591-633 (1956); J. L. Kunz, ‘*The Conventions of August 12, 1949,” in G. A. Lipsky 
(ed.), Law and Politics 279-316. There are commentaries on these conventions by 
J. S. Pictet published by the International Red Cross; and a valuable historical note 
and collection of documents on the protection of victims of war, in U.S. Naval War 
College, International Law Situations 1950-1951. See specifically on the Civilians 
Convention, E. Castrén, ‘‘La Protection juridique de la Population civile dans la 
Guerre moderne,’’ 59 Rev. Gén. de Droit Int. Publie 121-136 (1955); H. Kraus, ‘‘ Der 
Schutz der Civil Personen in Kriegszeiten ...,’? in Niemeyer Festschrift 177-193 
(1958); G. Thélin, ‘‘La Protection des Enfants en Temps de Guerre,’’ 8 Rev. Croix 
Rouge 763-777 (1955). And see A. Von Reding, Die rechtliche Stellung der Kriegsge- 
fangenen ... (1952; R. J. Wilhelm, ‘‘Peut-on modifier le Statut des Prisonniers de 
Guerre?’’ 6 Rev. Croix Rouge 516-5438, 681-690 (1953); J. Hinz, Das Kriegsgefangenen- 
recht (1954); M. Florey, ‘‘ Vers une nouvelle Conception du Prisonnier de Guerre,’’ 58 
Rev. Gén de Droit Int. Public 53-93 (1954); F. Siordet, The Geneva Conventions of 1949 
(1953); J. S. Pictet, ‘‘La Croix Rouge et les Conventions de Genéve,’’ 76 Hague 
Academy Recueil des Cours 5-119 (1950). 


7See pp. 367-377. 
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stopped short, the problem of civilian casualties under these weapons has 
still not yet fully emerged from under the shadows of strategic calculation, 
on the one hand, and of rather impotent moralistic denunciation, on the 
other. 

In an area of law so harassed by changing conditions, and intimidated 
by alarums and excursions of the policies of the major Powers, it is easier 
to write for the lay press than for the learned journals, and far easier 
to do either of these than to write comprehensive learned treatises about 
war law. A treatise, to be worth the name, requires systematic exposition; 
it requires that knowledge over a wide area be controlled, and this in a 
double sense. Not only must the author be master of what is known over 
the whole area; that area must also be sufficiently stable (or its instabilities 
be sufficiently understood) for judgment to be more than ephemeral, and 
more than mere guesswork or wishfulness. It is thus all the more gratify- 
ing that, during the few years in question, American scholarship has 
produced not only a major textbook on the modern law of sea warfare, but 
also now a textbook on The Modern Law of Land Warfare. 

Robert Tucker’s Law of War and Neutrality at Sea, published in 1957, 
was described by Rear Admiral Robbins, the President of the U. S. Naval 
War College, as ‘‘the first complete study of the subject undertaken by 
the Naval War College since the Second World War.’’*® This is an 
understatement in at least two respects: first, since it is far longer than 
1945 sinee any American scholar produced a systematic work on the war 
law of the sea in any way comparable to Tucker’s; second, since Tucker’s 
work, as well in its wide sweep as in its detail, in its concern as well for 
the traditional past as for the problematic future, and in the fine courage 
with which the author confronts the difficulties of the positions which he 
finds himself compelled to take, is clearly a leading work in its field and 
its generation. Equally when it accepts the present reviewer’s positions 
on controversial matters and when it rejects them, Tucker’s work is con- 
vineing proof that Anglo-American thinking on war law is not only in 
movement, but in orderly and constructive movement. 

Within the range of land warfare problems stricto sensu (that is, leaving 
aside, for the moment, the more general questions later to be mentioned), 
Morris Greenspan’s book on the law of land warfare takes its place worthily 
as a mid-century treatise by the side of Tucker’s work on sea warfare. 
Here, too, the wide sweep is as admirable as the detail. Traditional rules 
and principles are presented, not as archaic survivals, but in organic rela- 
tion to contemporary efforts to give them sense and efficacy under con- 
ditions of modern warfare. The 1949 Geneva Conventions, for example, 
are not merely considered in their likely practical operation in the well- 
named Part III on ‘‘The Victims of War” (itself occupying nearly a 
quarter of the text). Their principles also receive numerous (and almost 
always illuminating) application throughout the volume. Not only in 
Part III itself, but also in Part IV on enemy territory and property, in 
Part V on the methods and instruments of warfare, and intercourse be- 


8 Preface, p. vii. 
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tween belligerents or in Part VII on ‘‘Neutrality,’’ the legal problems. 
are posed in terms which the modern commander, military governor, civil 
affairs officer or other responsible officer, would quickly relate to his prac- 
tical tasks. So belligerent occupation is acutely (if rather sanguinely) 
examined, and military government and affairs find a substantial place 
by its side. The methods and instruments of war receive substantial 
treatment; but the rules as to necessary intercourse between belligerents. 
are also presented with much particularity and understanding. The 
capacity which Greenspan has here shown for penetrating behind legal 
rules to function confirms the possibility, which this reviewer has ventilated 
elsewhere,’ that we would do well not to overlook the rôle of political 
scientists for any long-term progress in the sociology of international law. 

In short, as far as concerns the rules of war law on land stricto sensu, 
none of us can afford not to consult Greenspan’s book. It is well doeu- 
mented not only to the treaties, but also particularly well to the vast 
range of cases decided by the war crimes tribunals, and by various muni- 
cipal courts in the aftermath of the Second World War. It must be added, 
however, that the guidance which it affords to the existing juristic litera- 
ture on many matters discussed is, to say the least, chaney. By this is 
meant that the selection he has made of literature worth citing in relation 
to the particular problem under discussion is often not reliable either as 
to what he includes or as to what he omits. On some matters it is even 
clear that failure to take the preceding work into account hag left the 
author’s account somewhat incomplete or even up in the air, or off the 
main pomt.?° The reader should be aware of this fault to get the best 
out of Greenspan’s work, and the author will vastly improve his work 
if he attends to it in some future edition. But, so far as the land warfare 
rules are concerned, it is mitigated by the main virtue of his account 
of war law stricto sensu—the author’s considerable success in basing his 
account squarely on treaties, cases and similar first-hand materials. 

It is when the author addresses himself to wider questions of the law 
of international conflict that this fault becomes particularly serious. Such 


9 See Julius Stone, ‘‘Problems Confronting Sociological Inquiries concerning In- 
ternational Law,’’ 89 Hague Academy Recueil des Cours 158 ff. (1956). 

10 Exemples within his treatment of technical war law are the author’s accounts 
of enemy character (pp. 575-577), of treachery as opposed to ruses (pp. 317-322), 
of bombardment of the hinterland (pp. 332-349), curiously unintegrated with the 
treatment of big bombs and atomie weapons (pp. 367-377), of repatriation of 
prisoners of war against their will (pp. 609-614). A particularly good example of 
the difficulty is at p. 550, note 75, where he cites this reviewer’s Legal Controls of 
International Conflict 38-84, 408-413 (1954), on the distinction between neutral state 
trading and neutral private trader, but fails to cite the related work of Wolfgang 
Friedmann (see esp. idem, ‘‘The Growth of State Control over the Individual ... ,’’ 
19 Brit. Yr. Bk. Int. Law 118-150, esp. 130-187 (1938); idem, ‘‘Some Impacts of 
Social Organization in International Law,’’ 50 A.J.I.L. 475-513, at 478-491 (1956)). 
Nor does he cite the acute further discussion of the reviewer’s position on this matter 
by R. W. Tucker in Law of War and Neutrality at Sea 215-218, note 1 (1957). The 
result is that his account (pp. 533-534, 548-550) does not really raise the final issues. 
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questions with which the author has tried to deal are the position of war 
under international law, the distinction between just and unjust war, 
and the meaning of aggression,’ the value as a deterrent of the aggressive 
war count, the crisis in the law of neutrality, the binding force of imposed 
peace treaties (pp. 597-599), the Uniting for Peace Resolutions in rela- 
tion to Chapter 7 of the U.N. Charter and Article 16 of the League Cove- 
nant, and the legality of preventive military action under modern con- 
ditions.12 His entire treatment of the notion of aggression, for example, 
quite ignores the problem on which the reviewer has proved it possible 
to write a book, namely, the difficulty of a workable advance definition. 
And this is scarcely mitigated by the fact that the author cites that par- 
ticular book on less consequential points. His thesis that all Nuremberg 
eounts can be given an omnibus justification as a deterrent to malefactors, 
ignores the problem, to which the reviewer devoted a discourse in 1954, of 
how deterrence can be expected to operate in advance of the determination 
of who is the victor. It also ignores the incentive to national leaders to 
initiate wars (insofar as modern methods of war seem to make this es- 
sential for not losing them) from the fear that if they lose the war they 
will be personally tried and executed for the crime of aggressive war- 
making. It is permissible for political scientists, as for lawyers, to whistle 
in the dark, but they should avoid making it sound like a whistle of dis- 
covery and understanding. Too much depends on humanity really facing 
these prohlems, to justify pretenses that they are already solved. 

When this book reaches its second edition, the author should rethink 
some of these fundamental problems in the light of present knowledge. 
Alternatively, he should omit any discussion of them which is not ab- 
solutely essential as background for his technical study of the law of land 
warfare,!® where clearly the main value of this work resides. Precisely 
because his achievement there is such a fine one, it deserves not to be marred 
by background discussion which falls short of the standard which he has 
himself set. 

JULIUS STONE 


Cursos Monográficos. Vol. VII. Published by the Academia Interameri- 
cana de Derecho Comparado e Internacional. Havana: Editorial Lex, 
1959. pp. 633. 


This Western Hemisphere effort at a ‘‘Hague Academy’ continues to 
increase in stature with Volume VII, which contains the texts of the 
special lectures given at the Ninth Annual Meeting in Havana in 1957. 


11 Pp. 21-29, 540 ff. 

12 Contrast p. 540, admitting preventive military action against neutrals, with pp. 
27-28, condemning it as against an ‘‘enemy’’ from which an atomic attack is believed 
imminent, taking account neither of the modern technological or strategic realities, 
nor of the legal difficulties concerning the meaning of aggression as aggravated by 
these realities, to check his rather over-dogmatie legalism of interpretation. 

18 Basically, insofar as war law operates both in lawful and unlawful war, the wider 
questions can, if necessary, be omitted, though they are obviously, if adequately treated, 
valuable background for the reader. 
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Volume VIII is in preparation. The lectures are reproduced in the lan- 
guage given, usually Spanish or English. Every library with an interest 
in International law certainly should have Cursos Monográficos. It is 
to be hoped that nothing will interfere with the continuation of this 
courageous series of meetings and publications. 

The volume under review contains six contributions, four in Spanish 
and two in English. Occasionally these monographs have left something 
to be desired in the way of technical references, but such a deficiency 
is usually compensated for by idea provocation. 

Dr. Alberto Ulloa, Director of the Diplomatic Academy of Peru and 
editor of Revista Peruana de Derecho Internacional, opens this group 
with a discussion on territorial waters and fisheries under the title of 
“Régimen Jurídico del Mar” (pp. 9-87). Dr. Ulloa displays complete 
lack of sympathy for ‘‘commercial interests’’ with modern equipment, and 
a great embracement of the ‘‘rights’’ of man and of small nations. He 
justifies, in all its ramifications, the notorious Declaration of Santiago of 
1952. He is in reality only arguing for the ‘‘have-not’’ Peruvian (or 
Ecuadorian or Chilean) man against any other, especially as might be 
represented by a notion such as the res communis omnium of the law of 
the sea. 

Unfortunately, much of what the Peruvian apologist says is unacceptable 
or, at least, over-simplified from the legal point of view? and also from 
the point of view of the marine-life scientists.2 Arguments far absolute 
national sovereignty are side by side with a warmly presented case for 
man as a new, direct subject of international law at the expense of the 
state.* Dr. Ulloa, for all his diplomatic experience and his sincerity, ap- 
parently does not realize that in his emotional righteousness he repeatedly 
begs the question.” As one personally and permanently interested in the 
professional reputation of Latin Americans and in the future of Latin 
America, this reviewer feels compelled to be blunt in order to encourage 
the more objective legal scholars and commentators of the region, of which 
there are many. 

The second series is by Dr. Salvador M. Dana Montaño and is titled 
“De Facto Governments and the Legitimation of their Legislative Acts: 


1 The Academy’s address is Aguiar 556, Havana; Dr. Ernesto Dihigo y Lépez-Trigo, 
Director. 

2 For example, p. 70 (application of a Derecho de Igualdad). The accident of 
geographical proximity constitutes an overriding ‘‘razén natural’? (p. 69). 

8 For example, pp. 67-68. There is no mention of the fact that the peoples of the 
West Coast countries of South America do not, on the whole, care much for seafood, 
in spite of government efforts to raise consumption. 

4 Cf. pp. 69-75, 79-82, 82-84. No thought appears to be given, either in percentages 
or absolute numbers, to ‘‘men’’ dependent directly and indirectly on the farming of 
the sea in the historically important fishing countries as compared with the same 
‘men’? of Peru-Chile-Ecuador (ef. p. 68). 

5 Anything an underdeveloped coastal state does is ‘‘social and humane,’’ while 
distant-fishing interests are despoiling devils by definition. One wonders what would 
be said if a small socialist neighbor’s nationalized fishing fleet should become the 
‘*noachers’? of the South Pacific. 
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Decree Laws’’ (pp. 89-254, in Spanish). The author, a well-known Ar- 
gentine judge and academician now in retirement, gives detailed and 
penetrating treatment to a perennial challenge to constitutional law in 
Latin America, namely, how to bring within proper juridical comprehen- 
sion the frequent—and often Jong-lasting—‘‘revolutionary,’’ extra-con- 
stitutional regimes. Dr. Dana limits himself to legislative powers as 
exercised by the irregular ruling junta or individual; the standard form in 
Latin America is the decreto-ley. Every student of comparative law 
and of Latin American polities will find this study objective, insightful, 
and bold, while remaining very much down to earth. As Professor Dana 
points out, the matter of de facto governments has been studied extensively 
at the international level, but there is relatively little written within the 
arena of constitutional law. His monograph, extensively documented, is 
a notable contribution. If the emphasis is somewhat on the Argentine 
experience, that country 1s a good case in point. 

William Roy Vallance, Seeretary General of the Inter-American Bar 
Association, is the next contributor with ‘‘The Settlement of International 
Boundary Waters Questions in North America’’ (pp. 255-302, in Eng- 
lish). Problems involving rivers and lakes crossing or bordering the 
Mexico-U.S. and the Canada-U.8. frontiers constitute the scope of this 
systematic examination of the historical and legal development. Aimed 
primarily at an audience not too familiar with either United States Con- 
stitutional principles or the specific rules of international law applied— 
not to mention the respective joint boundary and waters commissions— 
portions may appear elementary to many readers. 

Professor Ramón Infiesta of Havana contributes lectures on ‘‘The 
Right of Resistance to Oppression in the Cuban Constitution’’ (pp. 303- 
367, in Spanish) as a general excursion into the political theory of the 
“right of revolution’’ with particular attention to the Cuban experience. 
He becomes highly involved in verbal manipulations of, for example, the 
hierarchical and other relationships and differences between Liberty, 
Right, Power, Legality, Authority and People. The result is a rather 
confusing ‘‘analysis,’’ the utility of which even in theory may be doubt- 
ful (see esp. pp. 309-315). The author does develop the interesting dis- 
tinction, however, between a so-called legal ‘‘right to resist oppression’’ 
within the system (when only part of the governing authority is acting 
unconstitutionally) and insurrection (as well as revolution) against the 
government as a whole.® Infiesta sees the ‘‘right of resistance to op- 
pression’’ as a means of maintaining the supremacy of the rule of law 
against abuses of power by officials or against a rule or statute contrary 
to the basic order. The redrawing of the classical but untenable ‘‘right 
of revolution’’ is surely one of the central philosophical dilemmas of our 
time. 

Professor Charles E. Martin, Director of the Institute of International 


8 In this context ‘‘revolution’’ is rebellion in order to bring about fundamental 
social change; simple insurrection is bent on restoration of the existing ‘‘legitimate’’ 
constitutional order being ‘‘disregarded’’ by the group actually in power. 
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Affairs at the University of Washington, follows with a valuable inquiry 
into ‘‘Universalism and Regionalism in International Law and Organiza- 
tion’’ (pp. 368-590, in English, including a chart and notes on ‘‘Insti- 
tutional Ties among European States’? by Peter H. Rohn). This is a 
pioneering study in ‘‘comparative international organization,’ a new 
field of exceptional significance. This is not merely a discussion of 
regionalism, but of the respective ideals and tendencies toward universalismg 
and toward regionalism under the League and under the United Nations. 
There is keen insight into the ‘‘reciprocal interplay’’ (p. 396) of these 
tendencies. Special consideration is then given to the origin, legal basis 
and current status of the North Atlantic Community, the European Com- 
munity, and Political Communities in South and Southeast Asia and 
Afro-Asian areas. The study terminates with a novel examination of 
most aspects of international co-operation among the countries of the 
North Pacific region. 

The volume’s final portion is titled ‘‘The Right of Angary, its Applica- 
tion by the Chilean Courts” (pp. 591-638, in Spanish) by Dr. Arturo 
Alessandri, Professor of Civil Law at the National University in Santiago, 
Chile. This is a carefully reasoned and technical examination of this in- 
frequently studied principle of publie international law. A general in- 
quiry precedes the discussion of the worthy Chilean jurisprudence. Bibli- 
ographical footnotes make this study even more useful as a restatement. 

Again it must be emphasized that the series, whether this reviewer 
compliments or criticizes individual contributions, is now of first rank, 
or nearly so, and a ‘‘must’’ for the active specialist. 


Rospert D. Hayton 


Annuaire Suisse de Droit International. Vol. XIV, 1957: pp. 283, Sw. 
Fr. 29; Vol. XV, 1958: pp. 327, Sw. Fr. 28. Zurich: Editions Poly- 
graphiques, 1958 and 1959. 


Unlike the thirteenth volume of the Swiss Yearbook of International 
Law, published by the Swiss Society of International Law, the fourteenth 
and, in particular, the fifteenth issues are more concerned with public 
than with private international Jaw. This applies both to the doctrinal 
and documentary parts. 

As for public international law, Vol. XIV contains an article by the 
editor of the Yearbooks, Professor Henri Thévenaz of the University of 
Neuchâtel, on another ‘‘Neuchdtelois prudent et pratique”: Vattel. In 
this well-written essay Thévenaz discusses, on the occasion of the bicenten- 
ary of Vattel’s famous Le Droit des Gens, the reasons for the extraordinary 
success of this treatise. Professor Thévenaz also contributes a paper on 
the Free Zones of Upper Savoy near Geneva, which were the object of 
a decision of the Permanent Court of International Justice in 1932 and 
of an arbitral award in 1933. The régime of the Zones Franches estab- 


1 Space limitations do not permit a consideration of the private international law 
material. 
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lished by this award has since been modified in part, and the author 
presents valuable proposals for the future. Dr. Theophil von Mandach 
discusses the problems of the freedom of information and of the respon- 
sibility of the press and shows their complexity in connection with the 
United Nations draft Conventions on the International Transmission of 
News and the Right of Correction. Dr. Georges Béguin of the Bureaux 
for the Protection of Industrial Property and Copyrights reports on the 
revision of the Madrid Agreement on the Registration of Trade Marks 
and the new Agreement on the Classification of Products and Services 
covered by Trade Marks, both adopted at the Nice Conference of 1957. 

The doctrinal part of Vol. XV includes an article by Swiss Ambassador 
Paul Ruegger on Switzerland, the Geneva Conventions on the Law of the 
Sea and the efforts of the United Nations to codify international law. He 
rightly stresses the interest of his country in all such efforts in general, 
and in ihose concerning the law of the sea in particular, despite Switzer- 
land’s position as a land without a seacoast. Professor Georges Perrin 
contributes a detailed study of the Interhandel case (interim measures). 
On one hand, he agrees with the 1957 Order of the International Court 
denying the interim measures requested by his country; on the other, he 
considers the American declaration accepting the jurisdiction of the Court 
as null because of the Connally Amendment. However, if this were so, 
the Court’s decision should then not have been that there was no need 
for interim measures but that there was no possibility of such because 
of lack of jurisdiction in the absence of a valid declaration of acceptance. 
Dr. René-Jean Wilhelm of the International Red Cross evaluates the sig- 
nificance of another decision of the International Court with regard to 
the right of a state to enforce its rights by force or threat of foree. He 
interprets the Judgment on the merits in the Corfu Channel case (1949) 
as a condemnation of the practice of states to violate the territorial 
sovereignty of others uncer the guise of the so-called right of interven- 
tion. On the other hand, he minimizes the importance of the declaration 
of the Court to the effect that the passage, in October, 1946, of the British 
warships through the Corfu Channel did not violate Albania’s territorial 
sovereignty, and does not consider it as the expression of a general prin- 
ciple of law. In an informative essay occasioned by a referendum on a 
treaty between Italy and Switzerland on the utilization of the waters 
of the Spoel river, Dr. Wilfried Schaumann comes to the conclusion that 
general international law contains certain restrictions, based on good 
neighborly relations, with regard to the use of the water of international 
rivers by states. Finaly, Dr. Walter Mueller takes up the question of 
the position of Switzerland concerning the revised Mannheim Convention 
on Rhine Navigation. He points out that this position has not been af- 
fected legally by the creation of the new European Communities (Coal and 
Steel, Eeonomie Union) and he shows that his country has to be con- 
sidered as one of the riparian states under the convention, with all the 
rights and duties resulting therefrom. 

The documentary parts of the Yearbooks include, inter alia, bibliog- 
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raphies (1956 to 1959) by the editor, repertories by Dr. Emanuel Diez 
of the treaties concluded by Switzerland which entered into force in 1957 
and 1958, and reports by Professor Paul Guggenheim on Swiss practice 
in 1956 and 1957. The latter are very useful supplements to the re- 
porter’s well-known Treatise of International Law, with References to the 
International and Swiss Practice, now available in a German and a French 
edition and, it is to be hoped, soon also in an English version. 


SALO ENGEL 


Zum Problem der völkerrechtlichen Anerkennung der beiden deutschen 
Regierungen. By Walther Freiherr Marschall von Bieberstein. Berlin: 
Duncker & Humblot, 1959. pp. 232. DM. 24.80. 


This monograph, written for a doctoral dissertation, is a scholarly 
analysis of the problems of recognition created by the existence of two 
German governments: that of the Federal Republic of Germany and of the 
government installed by the U.S.S.R. in the Soviet occupation zone. 

Following a brief introductory statement of the problem, the author 
analyzes his subject under three main headings. He first surveys the prin- 
ciples and present status of recognition of states and governments in 
international law. This is followed by a minute analysis of various and 
conflicting juristic theories concerning the legal position of Germany, 
specifically, whether the unity of the prewar German Reich stidl remains 
intact; or whether two German states have emerged. In the last chapter 
the author sets forth the consequences on the problems of recognition re- 
sulting from one or another of those juristic theories. 

As indicated, this is a scholarly work. Few contemporary international 
problems are as highly political as the question of Germany, due to the 
co-existence of two governments on the truncated territory of the prewar 
Reich. Yet, the author has confined himself to the legal aspects and his 
analysis is devoid of any coloration of political views. He is indeed ob- 
jective and impartial. Conclusions are reached strictly on the basis of 
juristic reasoning, even though political realities have not been ignored. 
If Baron von Bieberstein is inclined toward the de jure nature of the 
Bonn Government as the successor of the German Reich and concedes only 
de facto status to the authorities of the Soviet zone of Germany, this is 
the result of disciplined and logical legal reasoning. 

The reviewer has only one complaint to make, which is addressed not so 
much to the present author as to our German brethren in law in general. 
Their proclivity for the use of footnotes makes reading and understanding 
of their text rather difficult, no matter how perfect one’s mastery of a 
foreign language may be. When a fairly long sentence is punctuated 
by several footnotes; and when a three or four-line text requires consulta- 
tion of a page and a half of these footnotes, comprehension of the author’s 
own point of view becomes somewhat complicated. One does appreciate 
thorough scholarship; but demonstration of full grasp of the subject may 
be carried too far. 
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This monograph was published as Vol. 3 in the Schriften zum Offent- 
lichen Recht series, and includes a good bibliography. 
Francis DEAK 


L’Etat Souverain et VOrganisation Internationale. By Maurice Bourquin. 
New York: Manhattan Publishing Company, 1959. pp. viii, 237. Index. 
$3.00. 


Professor Bourquin’s work is designed, along with The Nations and the 
United Nations by Robert M. MacIver, to conclude the series of National 
Studies on International Organization sponsored by the Carnegie En- 
dowment for International Peace. The managers of this worthwhile en- 
terprise prudently refrained from attempting to confine these eminent 
scholars to the mere summarizing of the twenty-odd National Studies 
which were commissioned. The present book does not purport to relieve 
the busy scholar of the necessity of reading the individual volumes of the 
series. 

In some respects, it is unfortunate that the author has exercised so 
fully his prerogative of departing from the task of summarization. It is 
well that we are spared the dullness of a simple condensation of the Na- 
tional Studies; on the other hand, the most valuable product of the Car- 
negie undertaking might have been a systematic analysis and comparison 
of those -works. Bourquin does offer some interesting and perceptive 
commentary on the attitudes of governments and peoples toward interna- 
tional organization, as revealed in the various National Studies, but he 
refrains from making his work a full-fledged effort to extract the gen- 
eralizations which might be supported by the series. 

The book is essentially an independent treatise on contemporary inter- 
national institutions. The author uses the National Studies, but he is 
most concerned to convey his own understanding of the historical develop- 
ment, the emergent trends, the central problems, and the limitations and 
possibilities of the United Nations system. 

As a general study of international organization, this volume maintains 
a very high standard of excellence. Bourquin displays an admirable 
capacity to combine legal and political analysis. He never permits the fic- 
tions of mere formal provisions to overshadow the realities of actual 
political development. He is realistic, not simply in the usual sense that 
he recognizes the pessimistic features of the international landscape and 
points up the limitations of the United Nations, but in the rarer sense 
that he is also aware of the more promising aspects of trends in interna- 
tional relations, and is capable of judicious evaluation of the positive sig- 
nificance of international organization. Bourquin is thus that rara avis, 
the man who can be realistic about both interests and ideals, conflict and 
collaboration. 

The least satisfactory point in Bourquin’s interpretation of the United 
Nations is his treatment of the linkage between the veto power and the 
principle of collective security. He repeats the standard assertion that the 
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organization was built upon the assumption of harmony among the great 
Powers (p. 57), and attributes to the founders the hope and intention 
of creating a universal system of collective security (pp. 82-83). This 
supports the common view that the United Nations security scheme has 
failed because its fundamental assumption has proved invalid. To this 
reviewer it appears that the insertion of the veto reflected the belief that 
the great Powers might be divided on critical issues, and the intention that 
no effort to organize collective security action should be made in such 
cases. In these terms, the inability of the Security Council to act in 
East-West crises represents the fulfillment, not the frustration, of the ex- 
pectations and intentions of San Francisco; the United Nations was con- 
ceived as an organization which could not achieve, and should not attempt, 
the collective suppression of aggression undertaken or supported by a 
great Power. In short, the United Nations was not designed to operate 
a universal system of collective security. Bourquin, in fact, acknowledges 
this point when he criticizes the Uniting for Peace mechanism on the 
ground that it reverses the Charter principle, expressed in the veto pro- 
vision, that the security system should not be operative in a clash between 
great Powers (p. 100). The author’s two interpretations of the Charter 
appear incompatible. If he agrees to the latter version, he should not 
endorse the view that the Charter projected a universal system of collective 
security only to have it spoiled by unanticipated disharmony among the 
Big Five. ° 
Inrs L. CLAUDE, JR. 


La Organización de los Estados Americanos. Una nueva visión de América. 
By Felix G. Fernández-Shaw. Madrid: Ediciones Cultura Hispánica, 
1959. pp. 770. Index. 


The extensive volume under review is a doctor’s thesis at the University 
of Madrid, written by a gifted young Spaniard, now a member of Spain’s 
diplomatie corps. The work is the outcome of long studies, is based on 
far-flung research, on all documents and literature available to the author; 
it contains in the annexes many reproductions of basic texts, surveys and 
other materials, and is well indexed. Let us state at once that it is, gen- 
erally speaking, an excellent work, which, up to a certain extent, may also 
be useful as a work of reference. 

The author writes, of course, as a Spaniard, who intensively feels the 
enormous task achieved by Imperial Spain in discovering, Christianizing 
and civilizing the Americas. For Imperial Spain the Americas were not 
only an area of conquest, but also of a deeply felt mission. Imperial 
Spain gave to the Americas all it had to give, its glories as well as its 
weaknesses. Spain has created in the Americas daughter nations, which 
always will be Hispanie in religion, language, culture and ways of life, 
although the author fully recognizes also the influence of the environment 
of the American Continent, of Indians and Negroes in the shaping of the 
nations. 
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The Introduction (pp. 13-77) develops the history of Pan America in 
the form of Hegel’s dialecties: Hispanic-Americanism (1826-1889), based 
on the ideas of Bolivar, on history and culture, as the thesis; Pan-Ameri- 
canism (1889-1948), ereated by the leadership of the United States, based 
on geography and economies, as the antithesis; and Inter-Americanism, 
culminating in the Bogotá Charter of the O.A.S., as the synthesis. 

The author recognizes that it is not possible to investigate the O.A.S. 
without taking into consideration the antecedents. The First Part (pp. 
85-205) deals with these antecedents. It reviews the Hispanic-American 
(1826-1889) and the Pan-American Conferences from 1889 to 1948. The 
most important events, the leading ideas, the legal rules on international 
law and international organization are discussed. But this part is natu- 
rally only a sketch. It is not possible for the author to go here into 
sociological, historical and diplomatic details which have so strongly in- 
fluenced every step in the development of Pan America; nor can a full 
analysis of the legal problems be given. 

The statements of the author are in general correct; only a few things 
eall for comment. The Havana Conference of 1928 is not adequately 
treated as the climax of Latin American protests against U.S. hegemony, 
as the crisis endangering the very existence of Pan America, and, ex- 
actly for that reason, as the decisive turning-point in the development of 
Pan America. It is with the Hoover policy (1928-1932) and Roosevelt’s 
*‘‘nolicy of the good neighbor,’’ the importance of which is, perhaps, not 
stressed enough, that the change from Pan Americanism toward inter- 
Americanism starts, and not with the Bogotá Conference of 1948. 

In one important point the author has fallen into error. That is his 
belief that the Neutrality Zone of 1939 involved the giving up of the 
elassie three-mile limit of territorial waters. This Neutrality Zone has 
nothing whatever to do with the problem of territorial waters. This error 
is aggravated by the author’s statement that the Security Zone of the 
1947 Treaty ‘‘goes even farther than the Neutrality Zone of 1939.” Now 
the Security Zone has no relation to the Neutrality Zone of 1939 which, 
by the way, having been rejected by both the belligerent parties in the 
Second World War, never became law. These errors also prevent the 
author from correctly looking at the unilateral claims of territorial waters 
‘up to a minimum of two hundred miles’’ by some South American states. 

The Mexico City Conference of 1945 was not so much ‘‘the key to 
Inter-Americanism,’’ as the key to the transformation of the inter- 
American system into the Organization of American States; its importance 
was organizational rather than ideological. 

The Second Part (pp. 211-448) is a detailed theoretical and legal analysis 
of the present O.A.8., according to its basic documents and in the light 
of its development up to 1958. The author treats the legal nature of the 
O.A.8., its ideological aspects, its relation with the United Nations, rights 
and duties of states, non-intervention, equality of states, collective security, 
economic, social and cultural norms; he analyzes the Bogota Pact, the 
Economie Pact of Bogotá, the problem of European colonies, human 
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rights; he gives a detailed analysis of all the organs of the O.A.S. and 
discusses the Fourth Consultative Meeting of 1951, the Caracas Conference 
of 1954 and the Meeting of the Presidents of the Americas at Panama in 
1956. 

The analysis is, generally speaking, excellent. Only a few points give 
rise to a critical comment. The author states that the Bogotá Charter 
“is much more constitutive than the U.N. Charter.’’ Is that so? The 
author sees that the O.A.S. is not, as Dupuy had believed, a quasi-federal 
organization. True, Pan America is the oldest, the best, the most efficient 
continental organization, which has outlived the League of Nations. But 
the immense stress on sovereignty, on the absolute equality of states, on 
absolute non-iIntervention, makes the O.A.8. even a looser organization of 
sovereign states than the League of Nations was or the United Nations is. 
In discussing non-intervention, we miss consideration of the problem of 
sanctions for the violation of norms of international law in general. 
There are many legal problems which need a more profound study, such 
as the jurisdiction of the 0.A.S. Council, the Inter-American Peace Com- 
mittee, the relations between O.A.S. and U.N. procedures in the light of the 
Guatemala affair of 1954, and the ‘‘Mexico City Resolutions’’ of the 
Inter-American Juridical Council. The Pact of Bogota is, in this writer’s 
opinion, very much overestimated. 

Just as the author in the Introduction looks as a Spaniard on the O.A.8. 
from the point of view of the past, thus in the Epilogue (pp. 447-477) he 
looks as a Spaniard on the O.A.8. from the point of view of its future. 
His question is: Is O.A.8. compatible with the movement of Hispanidad? 
Realistically, he recognizes that this movement can have no political, but 
only cultural aims, founded on the common heritage of all Hispanic peoples. 
Even in this cultural relationship Spain can play no hegemonial rôle. 
The Hispanic-American nations, as well as present-day Spain are, for the 
author, equally the daughters of the past Católico Imperio Español. 
Spain, to quote a nice phrase, can approach Hispanic-America “non ratione 
imperi, sed imperio rations.’’ The author hopes for a closer contact 
of the nations of the Iberian Peninsula (Spain and Portugal) with 
the O.A.8. He thinks of granting to Spain and Portugal observers in 
the meetings of the O.A.8., of diplomatic observers for contact with the 
Pan American Union, and of collaboration of Spanish private institu- 
tions covering Hispanice America, such as the Instituto de Cultura Hrs- 
panica, The Instituto Hispano-luso-americano de Derecho Internacional, 
the Escuela de Funcionarios Internacionales at Madrid, with the Pan 
American Union and the Specialized Councils of the O.A.S. 


Joser L. Kunz 
Idea y Experiencia de América. By Antonio Gómez Robledo. Mexico: 
Fondo de Cultura Económica, 1958. pp. 250. 


Here is a volume at once instructive and provocative of discussion, a 
study of the Idea of America and the actual expression of the idea in 
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principles and institutions, a volume marked by the observations of a 
scholar and a diplomat of practical experience. The writer is both philos- 
opher and jurist, whose earlier studies have shown his ability to penetrate 
beneath the surface of his subject and to analyze its problems in strict 
juridical terms. 

In summary the volume takes us step by step through the history of 
inter-American relations, the period of colonial control, the conception of a 
confederation, the contrast between Bolivar’s ideal and that of Monroe, 
Pan-Americanism and its crisis, America ‘‘at war,’’ the inter-American 
juridical order, embracing the Charter, the Rio Treaty, the Pact of 
Bogotá, and the paradoxes of the system. A brief bibliography follows, 
not put in footnotes, but offered for those who wish to obtain greater 
confirmation of the author’s points of view. 

Doubtless it will not be difficult for many Latin Americans to follow 
the successive criticisms of the policy of the United States in chapter after 
chapter; and, on the other hand, it may be of advantage for North 
Americans to fnd how many of what they thought to be acts inspired by 
higher motives of maintaining law and order were interpreted to be acts 
of political imperialism and economic coercion. Republican Secretary 
Blaine is berated almost as if it were a Southern Democrat speaking—a 
man whose sole motive was the enslavement of a continent to obtain new 
markets for products the United States could not sell; while the economie 
program pf the Democrats, which contained so many constructive features 
now being widely discussed, is presented almost as if it had no other than an 
ulterior evil purpose. 

But it is well for the author to be frank in his criticisms, whether we 
can agree with him on all points or not. There are Latin American writers 
today who do not agree that the decision of the national courts in the case 
of a denial of justice is final, who do not consider the Resolution of Caracas 
condemning the control of an American government by international 
Communism to be intervention, who do not consider that the taking of the 
property of foreigners by eminent domain is being adequately com- 
pensated simply because the government taking it says the compensation is 
adequate. This is not to quarrel with the author, but merely to sug- 
gest that his point of view might well be accompanied by a recognition 
that on the particular points discussed there is another point of view 
widely shared. If, for example, one author can be cited in respect to 
‘‘community of fortune’’ as declaring the status of alien investors, another 
can be cited clearly recognizing that there is an international standard 
of justice to which the decision of the national court has to conform if it 
is to be considered final. 

But when people agree upon fundamental principles it is of relatively 
small consequence if they disagree upon one item or another of the applica- 
tion of principles to practical situations. Liberty and justice are the two 
objectives of the author; these are the ideal of America as Vitoria once 
conceived it and as the new Pan-Americanism must put it into practice. 
If perhaps the author seems at times to see encroachments upon sovereignty 
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when there are none, we can only respect the criticism even if we cannot 
agree with it. He represents to the reviewer the knight without reproach, 
with whom it is a pleasure to dispute, because his points of view are all 
taken as it were sub specie aeternitatis, that is, with liberty and justice as 
his objectives. 

The Fondo de Cultura Econémica may well be proud of this latest addi- 
tion to its Historia de las Ideas en América, which sets a high standard in 
idealism and realistic historical criticism. It is well worth careful and 
sympathetic study. 

C. G. Fenwick 


Etude des Accords de Stége Conclus entre les Organisations Internationales 
et les Etats ou Elles Résident. By Philippe Cahier. Milan: Dott. A. 
Giuffrè, 1959. pp. viii, 449. Index. L. 2500. 


Long though it is, the title of this book accurately describes only a 
portion of the contents of Part II, which in fact deals not only with head- 
quarters agreements made by international organizations, but with their 
charters, relevant national legislation, and the general problems of privi- 
leges and immunities confronted by international organizations, delegates, 
and secretariats. In this, the last half of his study, M. Cahier compares the 
rights enjoyed by many contemporary and past organizations, and sets 
out the history of his subject analytically. He points out difficulties which 
have arisen particularly in the United States and Switzerland, in applying 
headquarters agreements which do not give sufficient status to the interna- 
tional organizations, and praises the more satisfactory conventions which 
Austria has concluded with the International Atomic Energy Agency and 
Italy with the Food and Agriculture Organization. The book concludes 
with useful suggestions for a model type of headquarters agreement which 
could supply an orderly pattern for now widely varying legal instruments. 

In the first part of this work, M. Cahier sets out to define and describe 
the juridical status of international organizations. He addresses himself 
initially to their legal personalities, reviewing at the outset the diverse 
theories on the subject. He defines an international organization as a 
‘legal entity, created by states with a given end in view, possessing an 
autonomous will expressed through its own permanent organs.” He then 
suggests that we can determine how much legal capacity an international 
organization possesses by evaluating its ends, structure, powers, ‘‘auton- 
omous will,” and how, if at all, it helps create rules of international law. 

Borrowing from Italian writers of the late twenties and early thirties 
who distinguished between legal persons of unlimited legal capacity and 
legal subjects with none at all, M. Cahier suggests that there are actually 
two groups of legal persons: those with limited capacity, having only re- 
stricted ends and defined competence, and those with full capacity, having 
a ‘‘very general competence’’ and ‘‘very large’’ ends. He then shows us 
how international lawyers have attempted from time to time to account 
theoretically for mternational public unions and commissions (which he 
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rates as subjects of international law), the League of Nations (which, with 
some difficulty, he concludes may have been a legal person with limited 
capacity), the United Nations (which enjoys a ‘‘full juridical per- 
sonality’’), and contemporary European organizations like the Coal and 
Steel Community (which are ‘‘supernational’’ and which, in their own 
fields of activity, exercise some of the powers normally reserved to states). 

In presenting his evidence, M. Cahier is fully aware that events are 
changing international practice considerably. But in the face of these 
often rapid developments, his attempt to measure the legal capacity of 
international organizations and to classify them by criteria which are im- 
precise, difficult to apply, and (especially in the case of their ‘‘autonomy’’) 
questionable, seems somewhat unreal. His efforts to fit new phenomena into 
conventional patterns, even though slightly modified, appear far less useful 
than bolder essays employing more radical notions, like Jessup’s Transna- 
tional Law or De Visscher’s Théories et Réalités en Drow International 
Public, both of which, unfortunately, M. Cahier seems to have overlooked. 


RicHarp N. SWIFT 


European Yearbook. Vol. V. Published under the Auspices of the Coun- 
cil of Europe. The Hague: Martinus Nijhoff, 1959. pp. xix, 755. In- 
dex. Gld. 41. 


Students of international law and organization will welcome this latest 
mine of information on the European movement edited by Dr. B. Landheer 
and W. Horsfall Carter. AIl of the features which have made the preced- 
ing numbers of this series so valuable have been retained. The contents of 
this issue comprise eight articles of general interest occupying some 160 
pages; a Documentary Section of 493 pages containing a chronology, basic 
texts and list of publications and officers of each principal European or- 
ganization for the year 1957; and a Bibliographical Section of 30 pages 
containing book reviews and lists of periodical and pamphlet material. All 
display the results of indefatigable effort upon the part of both editors 
and publisher. 

The articles are introduced with a stimulating ‘‘ Critique of Europe” by 
Salvador de Madariaga. Deploring the unwillingness of statesmen to make 
the Council of Europe the real political core of Europe, with all other 
agencies and institutions grouped within its framework, he foresees some 
of the dangers of rivalry and fission that have come to the front so 
traumatically in 1959. 

M. Pierre Huet, Director of the European Agency for Nuclear Energy 
of O.E.E.C., reviews the progress of this agency in co-ordinating the pro- 
grams of the 17 member countries, promoting joint undertakings and fur- 
thering safety measures. The methods of inquiry, review and inspection 
utilized by the Armaments Control Agency of W.E.U. are described by 
Admiral Ferreri of Italy. Gerhard Bebr gives an analysis of ‘‘The Bal- 
ance of Power in the European Communities,’’ noting the practical prob- 
lems that are being encountered in the relationships between the different 
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organs. He expresses some hope that a de facto European community may 
yet evolve from the several communities. Recent impasses between the 
Six and the Seven beg the question how much semblance of over-all unity 
can now be salvaged, however. 

An intriguing article by M. Antoine Boisson on political groupings in 
the Common Assembly concludes that most voting decisions in that organ 
follow party and not national lines. The organization and activities of 
these groupings are described as well. Dr. A. P. Rochlin of Berlin sum- 
marizes what can be ascertained about the workings of the Soviet-con- 
trolled Council of Mutual Economie Assistance in Eastern Europe. Hugh 
Beelsey of the Council of Europe Secretariat, in a piece entitled ‘‘Stras- 
bourg at the Periphery,’’ finds 1957 the low year in the Council’s réle in 
Europe. Finally, Nels Anderson reports on an opinion survey conducted 
in Belgium, France, Germany and The Netherlands. The results of this 
indicate that the European idea is ‘‘more strongly rooted and more real’’ 
in people’s minds than ‘‘might appear from the actual institutional progress 
made.”’ 

Among the major documentary contributions are the entire text of the 
EURATOM Treaty, the Convention relating to Certain Institutions com- 
mon to the European Communities, the Convention for Peaceful Settlement 
of Disputes and for Extradition, and the Rules of Procedure for the 
Nordie Council. 

Norman J. PanEeLForD 


European Commission of Human Rights. Documents and Decisions 1955- 
1956-1957. The Hague: Martinus Nijhoff, 1959. pp. xiii, 276. 


Article 33 of the European Convention for the Protection of Human 
Rights and Fundamental Freedoms, signed at Rome on November 4, 1950, 
provides that the European Commission of Human Rights shall meet in 
camera. Up to now it has been one of the effects of this provision that the 
student who is interested in the great experiment which has been under way 
at Strasbourg has had difficulties in following its progress, although ex- 
tracts from some of the decisions of the Commission have been available in 
the form of mimeographed documents prepared by the Directorate of 
Human Rights of the Council of Europe and some aspects of the work of 
the Commission have become known by articles published by members of 
the Commission and by members of the Secretariat of the Council of 
Europe in their private capacities. The decision of the Commission to 
publish its decisions in the form of a yearbook and the appearance of the 
first volume of this new official publication are therefore welcome events. 

Since 1955 the Commission has been competent to deal with petitions 
from any person, non-governmental organization or group of individuals 
elaiming to be the victim of a violation of the rights set forth in the con- 
vention, but only in regard to a state party which has accepted the com- 
petence of the Commission to receive petitions. By now, ten European 
states have subjected themselves to the right of petition. 
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This volume contains the text, in French and English, of the instruments 
which form the basis for the activities of the Commission, including the 
human rights provisions of the Statute of the Council of Europe, the Con- 
vention of 1950, the Protocol to the Convention of 1952 and the Rules of 
Procedure of the Commission. 

During the three-year period 1955-1956-1957 covered by the volume, 
the Commission was seized of two complaints of one state party against 
another state party (Greece against the United Kingdom, alleged violation 
of the convention in Cyprus). No detailed information on these ‘‘inter- 
state applications’’ (requétes entrétatiques) 1s furnished in the yearbook. 
The bulk of the volume is devoted to the reproduction of fifty-nine selected 
decisions rendered on petitions (requêtes) which, in the English terminology 
applied by the Commission, are called ‘‘individual applications.’’ They are 
arranged, not in chronological order, but under certain substantive head- 
ings such as ‘‘exhaustion of domestic remedies,” ‘“‘limitation ratione 
temporis,” “‘limitation ratione personae”? (of the applicant and of the 
respondent), ‘‘abuse of the right of petition,’’ “Article 17 of the Conven- 
tion’? (which provides that a group engaged in activities aimed at the 
destruction of human rights is not entitled to invoke the convention), etc. 

All petitions dealt with in the decisions recorded in the volume were 
declared inadmissible. The Commission had nevertheless occasion to ex- 
press opinions on important questions of substantive law and procedure. 
Most of the decisions are reproduced in French; it is stated, however, that 
in future volumes all decisions will be reproduced in both French and 
English. 

EGON SCHWELB 


Ius et Lex. Festgabe zum 70. Geburtstag von Max Gutewiller. Edited 
by Juristische Fakultät der Universitat Freiburg (Schweiz). Basel: 
Verlag Helbing & Lichtenhahn, 1959. pp. xvii, 786. Index. Sw. 
Fr. 54. 


This is a volume of legal essays brought out by the Law Faculty of the 
University of Fribourg (Switzerland) in honor of Max Gutzwiller, one of 
its members, on the occasion of his 70th birthday. Forty-four contribu- 
tions are in the book, half of them from Switzerland and the other half 
from other countries, testimony of the high esteem in which Professor 
Gutzwiller, past president of the International Law Association, member 
of the Institute of International Law, and a frequent representative of his 
country at international conferences, is held in the world. About half of 
the essays are in the fields of international law, private or public, and 
unification of law, areas in which Professor Gutzwiller has made lasting 
contributions. From the list of these publications, which follows, the con- 
elusion will be drawn, and rightly, that the volume constitutes a major ad- 
dition to the literature in the fields of international law and unification 
of law. 

Papers in private international law are by: Emilio Betti, on basie prob- 
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lems; Georges 8. Maridakis, on state activity in the field; Kurt H. Nadel- 
mann, on doctrinal sources of American conflicts law; J. Offerhaus, on 
private international law at the University of Amsterdam; Alfred von 
Overbeck, on the limits of the Hague Conventions; B. A. Wortley, on en- 
forcement of claims in personam; J. Hamel, on ‘‘nationality’’ of corpora- 
tions; I. Kisch, on the ‘‘most favorable’ law; Rolf Serick, on status in 
Morocean law; Frank Vischer, on mixed marriages; Adolf Schnitzer, a 
draft of a law on private international law. 

Alfred Verdross has written on natural law. Massimo Pilotti has a 
contribution on new forms of associations of states; F. A. Mann, on state 
contracts and freedom of contracting; Jacques-Michel Grossen, on nation- 
ality and diplomatic protection; Jacob Wackernagel, on the sociological ap- 
proach to international law; Hans Wehberg, on the working method of the 
Institute of International Law. Articles on problems of unification of law 
are by Riccardo Monaco, Algot Bagge, Petros G. Vallindas, Federico de 
Castro y Bravo, and Plinio Bolla. 

The volume is an outstanding example of the value which organization 
and publication of legal essays in honor of a distinguished scholar can take. 
Papers of high quality are produced which, except for such undertaking, 
might not have been written. If the exorbitant use made of this sort of 
testimonial in some European countries needs no copying, the neglect of 
this type of publication which, incidentally, has its well-established market, 
in this country need not be condoned either. And these volumes deserve 
indexing in the Indices. 

Technically, the volume Jus et Lex, in which German, French, Italian, 
Spanish, and English has been used, is in a nearly perfect presentation 
which reflects credit on the editors and the publishing house, which also is 
publisher of the leading Swiss law journal of which Professor Gutzwiller 
has been editor for more than a decade. 

Kurt H. NapELMANN 


Acta Juridica Academiae Scientiarum Hungaricae. Vol. 1, Nos. 1 and 2. 
The Hungarian Academy of Science. Budapest: Akademiai Kiado, 
1959. pp. 204. FL 110. 


The new Hungarian Acta Juridica 1959, Just as the new Soviet Yearbook 
of International Law 1958 (reviewed by John Hazard in the April, 1960, 
issue of this JOURNAL) is a scholarly, professional, legal periodical de- 
signed for foreign rather than domestic consumption. The articles, re- 
views and notes appear in Russian, German and French; Hungarian and 
English are relegated to the announcements on the inside covers. 

Unlike the Soviet Yearbook, however, Acta Juridica is concerned with 
domestic law: of the five articles in the first volume, only one deals with an 
international legal issue (‘‘Neutrality in the System of the United Na- 
tions,’’ a quite interesting examination of the problem); the other four, 
heavily tainted by official ideology, are devoted to national (and socialist) 
problems such as the (Hungarian) state administration; the plant soviet 
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vis-à-vis the plant collective; the relationship between an anti-social act 
and the culpability of the offender ; and the legal system of the (post-World 
War I) Hungarian Soviet Republic. 

Acta Juridica is a tour de force of the Hungarian Institute of State and 
Law. Nowhere is this officially stated; the reader cannot help noticing, 
however, that three of the five articles, written by the Director, Deputy- 
Director, and Member of the Institute, respectively, present elaborate ex- 
ercises in official ideology rather than legal matters, and in concepts and 
method, if not in content, are very much alike. In addition, of the two 
books reviewed, the second, on bourgeois political and legal philosophy, 
written by the Director and reviewed by a Member of the Institute, is not 
only incomparably longer but also incomparably more flattering than the 
other (on the contracts under the Plan). 

This institutional and ideological tendency is not surprising; it follows 
from the introductory statement by the editors: ‘‘ Because of the exigencies 
which the new Hungarian political, economic and social system and the 
Hungarian construction of socialism imposes upon theoretical studies, the 
Hungarian law must be intensively developed.’’ By presenting Acta 
Juridica to the public abroad, this public ‘‘. . . should thus obtain an image 
of the socialist evolution of Hungarian law.’’ The Institute of State and 
Law was indeed established ‘‘intensively’’ to develop socialist law in 
Hungary. Judging from the first volume of Acta Juridica, however, it 
appears that the foreign reader obtains a better image of the Institute and 
its personnel than of the substance of the new socialist law. This, of course, 
is not without interest, but it may be a poor advertisement for future issues. 

In addition to the five articles and two book reviews, the volume carries, 
under Notes, news about the Fifth Congress of the Hungarian Association 
of Lawyers; discussion of judicial review of organs of administration; an 
essay on the rôle of the Commission of Political and Legal Sciences in the 
organizational activities of the Hungarian Academy of Sciences; and 
résumés of doctoral dissertations. 


JAN It, Triska 


Guide to Foreign Legal Materials—French—German—Swiss. By Charles 
Szladits. Published for the Parker School of Foreign and Comparative 
Law, Columbia University. New York: Oceana Publications, 1959. pp. 
599. $11.00. 


Dr. Szladits’ encyclopedie knowledge of comparative legal literature and 
methods has long been a source of admiration to those who, like the present 
reviewer, have had the privilege of benefiting from Dr. Szladits’ knowl- 
edge on many oceasions. Dr. Szladits has now followed up his invaluable 
Bibliography on Foreign and Comparatiwe Law by a book which is cer- 
tainly unique in the literature of comparative law, in its combination of 
what in American law teaching is described as ‘‘Introduction to Legal 
Method’’ and the somewhat different approach known in German legal 
literature as ‘‘Hinfuehrung in die Rechiswissenschaft.’’ 
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Dr. Szladits has selected French, German, and Swiss law, as three of the 
civilian legal systems most important for comparative study, for treatment 
in this volume. In each case he gives first a general analysis of the place 
and relative significance of the sources of law in the system under review. 
This is followed by a more detailed discussion of the different sources, i.e., 
legislation, custom, case law, legal science, and general principles of law 
and other auxiliary sources. In this part of the exposition the learned 
author gives a survey of the place and relative significance of these differ- 
ent sources of law. This is indispensable reading for a serious student of 
comparative law, since it corrects many common errors and illusions about 
the relation of case law to legislation in the leading continental systems. 
In the process, Dr. Szladits makes many other valuable references, such as 
the reference to the judicial creation in France of the action for unjust en- 
richment, without any statutory repository. 

The comparative survey of the sourees of law is followed by a section 
called ‘‘Repositories of Law.’’ This consists of a survey of the legislative 
materials, the case law reports, legal works of reference and doctrinal 
writings. While less interesting to the student of jurisprudence, this part 
is of inestimable value to the uninstructed student (and in many cases to 
the advanced student) of the foreign legal system to be treated. He will 
be enabled by Dr. Szladits’ guidance not only to find his way through the 
mass and maze of unfamiliar sources and techniques, he will also be given 
extremely helpful indications as to how to choose between the.more ele- 
mentary and the more advanced or sophisticated guides to the study of 
the foreign system. 

Among many other invaluable aids is a description of the forms of judg- 
ments (including some samples). Helped by Dr. Szladits’ observations, 
the novice may even find the courage to read a judgment of the Cour de 
Cassation, undeterred by pages of ‘‘attendu que... ,’’ followed by a 
single principal sentence which contains the final conclusion. 

These few examples give an inadequate indication of the wealth of in- 
dustry and learning that have gone into this volume. With every year, 
the study of comparative law is becoming more practicable to the great 
majority of English-speaking students who are unfamiliar with foreign 
systems and, unfortunately, also with foreign languages. Few people have 
worked as tirelessly as Dr. Szladits to provide the guidance and the mate- 
rials needed for the rapidly expanding study of comparative law. 


W. FREDMANN 


CORRECTION 


The review, at page 916 of the October, 1960, issue of the JOURNAL, of the 
Works of the Second Session of the Asian-African Legal Consultative Com- 
mittee, erroneously lists as the publisher the Egyptian Society of Interna- 
tional Law. It should be noted that the actual publisher of the volume 
referred to is Moustafa El Halaby & Sons Press.—ED. 


BRIEFER NOTICES 


International Law through the Cases. 2nd ed. By L. C. Green. (New 
York: Frederick A. Praeger, Ine., 1960. pp. xxxii, 885. Index. $12.50.) 
The second edition of this most useful and interesting casebook follows in 
all essentials the pattern of the first.t It has now become a compendium to 
Schwarzenberger’s 1955 Hague Lectures ‘‘Fundamental Principles of In- 
ternational Law,’’ his Manual of International Law (4th ed.), as well as 
the third edition of his International Law as applied by International 
Courts and Tribunals. Chapter headings refer to these works, to Oppen- 
heim, Hyde, and now also to Lord MecNair’s International Law Opinions 
(1957). This is not a bad arrangement, as the space gained by omitting 
editorial and bibliographical material has been devoted to cases proper, 
and students may well be expected to use a treatise or two along with the 
easebook. The editor has included some new and some not readily avail- 
able decisions, such as those of the United Nations Administrative Tribunal, 
the United States-Italian Conciliation Commission, and others. Using edi- 
torial privilege with great courage and consummate skill, Professor Green 
has condensed statements of facts, made liberal use of ‘‘dots’’ and managed 
to include excerpts from dissenting and separate opinions. As before, its 
claim to distinctiveness lies in the emphasis on the jurisprudence of inter- 
national rather than national authorities. 

Leo Gross 


The Case Law of the International Court of Justice. A Repertoire of 
the Judgments, Advisory Opinions and Orders of the International Court 
of Justice. Vol. IL. By Edvard Hambro. (Leiden: A. W. Sijthoff, 
1960. pp. vii, 876. Index. Fl. 32.50.) The first volume of this Repertoire 
appeared in 1952, was reprinted in 1958 and covered the work of the 
World Court up to 1951 inclusive.” The present volume covers the period 
1952-1958 inclusive. Excerpts from the Court’s jurisprudence are grouped 
under four major headings (and more subheadings than was the case in 
the first volume): sources of international law, persons in international 
law and their attributions, the peaceful settlement of disputes, and con- 
flicts, war, neutrality. No material appears under the last heading, and the 
third is mainly concerned with procedural aspects of the Court, there being 
only three excerpts under the subheading ‘‘general rules.’’ The present 
volume is made the more useful by including under each subheading refer- 
ences to the corresponding material published in the first volume. 

Dr. Hambro makes it clear that he is concerned exclusively with the 
jurisprudence of the Court, that is, is majority opinions, and not with 
dissenting or separate opinions. He is aware that in order to appreciate 
the full significance of the majority opinions it would be necessary to con- 
sider even oral and written pleadings. What he offers is ‘‘a glorified 
index’’ which ‘‘has its practical use as a first guide to the jurisprudence 
of the Court; but it must be kept within the limits imposed by its own 
character.” With this caveat in mind, the volume will serve an eminently 
useful purpose and we are all indebted to Dr. Hambro for it. Like its 
predecessor, this volume contains a rich though incomplete bibliography 
prepared by J. Douma. 

Leo Gross 


1 For review by Herbert W. Briggs, see 46 A.J.I.L. 872 (1952). 
2 For review by Denys P. Myers, see 47 A.J.I.L. 339-340 (1953). 
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The fight of Passage over Indian Territory. A Study of Preliminary 
Objections before the World Court. 2nded. By T. O. Thomas. (Leiden: 
A. W. Sijthoff, 1959. pp. vii, 54. FI. 4.75.) The first edition of this work 
by a London barrister with a B.A. from Madras was published in 1957, 
after Portugal initiated its case against India in regard to passage from its 
territory of Damao, North of Bombay, to the enclaves of Dadra and Nagar- 
Aveli, but before publication of the Indian objections to the jurisdiction in 
September, 1957. Thomas suggested five objections to the jurisdiction of 
the Court in that case, and they were all utilized in the actual Indian pres- 
entation of objections. In the second edition, under review, published after 
the Court decided in December, 1957, that it had jurisdiction, the author 
states his original formulation of the objections, followed by the formulation 
of the same objections in the official Indian presentation, and by the lan- 
guage of the Court disposing of each objection. 

The book ineludes a brief exposition of the history of the case, going back 
to conquests by Portugal in the sixteenth century and agreements with 
the Mahratta rulers of the area in the eighteenth century, as well as an in- 
teresting comment by the author on certain tactical mistakes by the Indian 
Government in connection with the litigation. One of the lawyers arguing 
the Indian case had earlier published articles which refuted two of the In- 
dian objections which he was attempting to support in the Court. India 
had itself cast doubt on another of its objections by its action interpreting 
its own declaration under the optional clause in a way which it argued 
vitiated the Portuguese declaration. India argued that the provision in 
the Portuguese declaration giving that state the right to exclude from its 
declaration any category of disputes by notification at any time, to take 
effect immediately, made the declaration nugatory. However, India with- 
drew its own declaration of 1940 on January 7, 1956, soon after Portugal 
had initiated the suit, and substituted a new declaration with a right of 
termination on notice. It then withdrew the latter declaration on February 
8, 1957 ‘‘to take effect immediately.’’ Furthermore, the Indian argument 
concerning two of the other objections obviously dealt with the merits of 
the ease, and thus justified the Court in joining these two objections to the 
merits. 

The territories involved in this case are small but the legal issues involved 
are large. They concern the basis of title to colonial territories, the right 
to self-determination by the people of such territories, and the existence of 
an inherent right of access to enclaves across the territory of another state. 
While the significant material on the case can better be found in the 
official publications of the Court, this summary presents a convenient 
résumé of the Indian position and the Court’s answer in regard to its 
jurisdiction. 

QUINCY WRIGHT 


Les Conceptions Soviétiques du Droit dela Mer. By France de Hartingh. 
(Paris: R. Pichon et R. Durand-Auzias, 1960. pp. iti, 198. Fr. 2,710.) 
Mme. de Hartingh was an adviser to the French Delegation at the 1958 
United Nations Law of the Sea Conference. Her book opens with a brief 
and rather standard textbook writer’s explanation of the three-mile limit. 
Thereafter the author describes how the Soviet Government has applied its 
conception of the law of the sea as a prop to its slow but powerful policy 
of expansion. In doing this, Mme. de Hartingh not only reports upon a 
wide range of expressions of Soviet policy, including Soviet decrees, 
treaties, textwriters’ works, and conference statements, but she also pre- 
sents a concise résumé of some of the more prominent Czarist antecedents 
of that policy. 
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Of particular interest is the study of the thirteen ‘‘rights’’ exercised by 
the Soviet Government within the twelve-mile belt which it considers to be 
its ‘‘territorial waters.” The ‘‘rights,’’ enumerated by A. N. Nikolaiev in 
The Problems of Territorial Waters in International Law (Moscow, 1954) ,? 
have to do with: resources of the sea bed, subsoil and territorial waters; 
salvage; entry of foreign merchant ships, warships and aircraft; determina- 
tion of prohibited areas for security reasons; customs; radio surveillance; 
regulation of navigation; sanitary control; cabotage; hot pursuit; and 
eivil and eriminal jurisdiction. 

The author considers the Soviet position with respect to the continental 
shelf, preferential rights, the principle of abstention, and recognition of 
obligatory jurisdiction of international tribunals. Much of what she 
writes appears to flow from the implications suggested by her statement: 
‘The difficulty for the Soviet Union is to ensure a correct juridical ap- 
plication of the law of the sea by other States without binding herself in 
advance by acceptance of compulsory arbitration or by recognition of the 
compulsory jurisdiction of the International Court of Justice.’’ Mme. de 
Hartingh analyzes the inherent contradictions of a policy calenlated to 
preserve the greatest freedom of action for the Soviet Union, while at the 
same time seeking to limit some of the aspirations or practices of other 
states. The author carefully traces the Soviet Delegation’s footwork at the 
1958 Law of the Sea Conference and the Soviet Government’s preference 
for bilateral treaties. 

MITCHELL P. STROHL, 
Commander, U. 8. Navy 


Granica Polsko-niemiecka a Konkordaty z Lat 1929 i 1933 (The Polish- 
German Boundary and the Concordats of 1929 and 1933). By Alfons 
Klafkowski. (Warsaw: Instytut Wydawniezy Pax, 1958. pp. 486. Zt. 
60.) The first part of this volume (pp. 1-228) elaborates in some detail 
the Polish legal thesis that the Oder-Neisse border laid down in the Potsdam 
Agreement is final and binding in international law on all concerned. The 
main arguments of this thesis have been recently ably summarized by W. W. 
Kulski in his review of Dr. B. Wiewiéra’s book on the same topic (54 
A.J.I.L. 489-441 (1960)). There is no need to repeat them here. For 
our present purposes it is relevant to add that, irrespective of legal niceties, 
the finality of the present Polish Western frontier is supported by Poles of 
all political persuasions from Catholies to Communists at home and abroad, 
ineluding political exiles. Therefore most of them had found it incompre- 
hensible and annoying that, in accordance with a long-standing tradition, 
the Vatican is waiting for a peace treaty with Germany before new regular 
bishops can be appointe] for the dioceses in the Polish Western territories. 
This situation has been amply exploited by the Polish Communist govern- 
ment in its fight against the Church. The author states categorically that 
the Holy See as a subject of international law has a legal obligation to 
recognize the Polish-German frontier fixed by the Potsdam Agreement. 
The “latter, he asserts, represents for the Vatican and other states not 
parties to the agreement a tus cogens and not a rus dispositivum (p. 203). 
That seems to be a rather sweeping and cavalier opinion on a problem con- 
cerning recognition of territorial changes by third states. 

Part IT (pp. 231-305) discusses the influence of war and of subsequent 
territorial changes on concordats with the belligerents. Part III (pp. 3883- 
394) deals with specifie acts (or the lack of them) by the Vatican, by the 
Polish Church authorities and by the Polish Government organizing in the 
Western territories a new Polish Church hierarchy. The official yearbook, 


1 Reviewed by Oliver J. Lissitzyn in 49 A.J.L.L. 592 (1955).. 
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Annuario Pontificio of 1955, is being quoted as enumerating the Wroclaw 
(Breslau) archdiocese as located in ‘‘Germania.’’ The quotation is tech- 
nically correct, but still misleading because, since 1958, the same yearbook 
has discontinued this practice and inserted an explanation stating that the 
final change of the confines of these dioceses must wait until international 
treaties have been concluded enjoying full recognition. Simultaneously 
the originally secret appointment of four new titular bishops for the West- 
ern territories was made public by the Vatican. They were allowed by 
Gomułka in December, 1956, to assume their duties. The Polish control of 
the Western territories was recognized de facto by the Vatican while de iure 
recognition was postponed. 
ALEKSANDER WITOLD RUDZINSKI 


Le Canal de Suez, 1854-1957. Chronologie et Documents. By B. 
Boutros-Ghali and Youssef Chlala. (Alexandria: Imprimeries Al-Bassir, 
1958. pp. xii, 211. Bound together with 77-page document in Arabic.) 
This volume was published (in French) by the Egyptian Society of Inter- 
national Law through the financial assistance of the Carnegie Endowment 
for International Peace. The period 1854-1954 is covered in 23 pages. 
The book’s remainder is devoted to listing dates, events, and quotations, 
starting with the July 26, 1956, nationalization law, and consisting mainly 
of excerpts from official statements in and out of the United Nations illustra- 
tive of the positions of Egypt, France, the United Kingdom, the United 
States, and the Suez Canal Company shareholders before the final settle- 
ments in 1958 and 1959 between Egypt and the shareholders, France, and 
the United Kingdom. The three settlements involved considerable altera- 
tions in the previously declared official positions of the parties. 

One fault of the work is its failure to furnish citations of sources for 
the documents, statements, ete., quoted from or referred to. Of well over 
200 such sources, only 11 are signaled by source citations, of indifferent 
precision. Typographical errors, especially in dates, are another an- 
noyance. There is at least one instance of misquotation of material ap- 
pearing elsewhere in the book.” Important material bearing on the Com- 
pany’s relations with the Egyptian Government is omitted. Likewise, 
some relevant international instruments affecting the status of the Canal 
and the Company are not even mentioned. Extracts from documents are 
quoted without indicating the nature of the omitted material. Some bare `“ 
references are made to important texts whose substance is not furnished 
in any form. 

The aim of the book is stated not to be an analysis of the Anglo-French 
position, but merely to quote extracts of declarations by France, the United 
Kingdom, the United States, and others, ‘‘in order to permit the reader to 
understand the Western reasoning (dialecitque) and to appreciate the 
legality of the Egyptian case” (p. iii). By declining to analyze the legal 
positions involved and by presenting an eclectic potpourri of ‘‘selected’’ 
documents and parts of documents and undocumented allegations of fact, 
the authors have produced a work of doubtful value.’ 


1 The footnotes are numbered 1-13, 2, 3, 5, 1, 2, in that order, without apparent reason 
for the peculiar sequence. 


2 Quotation on page iv of Art. 16 of Concession set out on page 14. 


2 The following, translated from page 85, is illustrative of the tenor of the Chronologie 
et Documents under review: 
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The seven-page bibliography lists only some articles published in 1956 
and 1957. No books or general works, no treaties or international instru- 
ments, no legislation, no judicial decisions are ineluded. 


NatHANTEL Č. KENYON 


Yearbook of the United Nations 1958. (New York: Columbia University 
Press in Co-operation with the United Nations, 1959. U.N. Pub. Sales No. 
59.1.1. pp. xii, 610. Index. $12.50.) This is the twelfth issue of the 
important official source book on the United Nations system. As in its 
predecessors, the text is supplemented by charts, maps and tables. Sum- 
maries of political issues have shrunk to a hundred odd pages, whereas 
those of economic and social questions occupy nearly twice as much space. 
The balance of the volume covers other activities of the United Nations, 
its thirteen specialized agencies and GATT. In the case of the United 
Nations the substantive account of each problem is followed by doeu- 
mentary references, and in many eases the text of the relevant resolutions. 
Information of a more general character is supplied for the specialized 
agencies, but here no texts of resolutions and no documentary references 
are given, although for some agencies the titles of their publications are 
included. However, in each case lists of officers and offices and their ad- 
dresses are provided. Might it not be feastble to find room for primary 
references to the more significant developments of the growing family of 
inter-governmental organizations where more complete information could 
be found readily, and print the lists of officers and offices in a separate ap- 
pendix? The Index, while useful, could be improved by including refer- 
ences to articles of the Charter. Like its predecessors, this volume will 
continue to serve as a most useful reference work for all students of United 
Nations affairs. 

Lro Gross 


A Guide to Doing Business in the European Common Market: France 
and Belgium. By Rita E. Hauser and Gustave M. Hauser. (New York: 
Oceana Publications, 1960. pp. 271. Index. $7.50.) This volume is 
presumably directed toward practicing lawyers representing American 
companies which are preparing to invest, through subsidiaries or branches, 
in the Common Market Area. Part I (70 pages) briefly reviews the 
economic and political background and summarizes the principal features 
of the treaty, providing useful information to persons approaching the 
Common Market for the first time. Part II (74 pages) discusses aspects 
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‘*16 October 1956 
Conference in Paris between Mr. Guy Mollet and Sir Anthony Eden, attended by Mr. 
Christian Pineau and Mr. Selwyn Lloyd. The Franeo-Lritish military intervention was 
decided. 

‘02 October 1956 
Secret meeting between Mr, Ben Gurion and Mr. Guy Mollet at the Villacoublay airport 
A paeie moral was concluded. France would assist Israel in the offensive which it was 
preparing against Egypt. 

“*25 October 1956 
Secret mobilization of Israel. 

‘38 October 1956 
The United States calls home its nationals in Egypt.’? 
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of French and Belgian private law affecting business, reviewing the dis- 
tinetion between civil and commercial law, and summarizing legal prin- 
ciples relating to business organizations, jurisdiction of courts, enforce- 
ment of foreign judgments and arbitration decisions, and patent rights. 
Part III (53 pages) reviews government regulation of competition, prices, 
foreign exchange, investment, banking and securities dealings, and sum- 
marizes tax laws. The materials contained in Parts II and III are in some 
instances more complete than those contained in other English-language 
publications presently available to practitioners. Supplemental volumes 
are promised by the publisher covering Germany, Luxembourg, Italy and 
Holland. l 
GARFIELD H. Horn 
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la Existencia de unas Fuerzas de las Naciones Unidas (pp. 538-76), Schawenberger; 
Gran Estrategia y Politica Gubernamental (pp. 79-91), Almirante E. Biorklund; Los 
Paises de la C.E.N.T.O. después del Fracaso de la ‘‘Conferencia Cumbre’? (pp. 105-113), 
Rodolfo Gil Benumeya; Un Eslabén Débil en la Cadena Defensiva Norteamericana del 
Pacifico (pp. 115-130), Jacinto Mercadal; El Congo ante su Independencia (pp. 131- 
141), Julio Cola Alberich; La Segunda Revolución Antillana (pp. 148-156), Jaime 
Menéndez; El Ayer, el Hoy y el Mañana Internacionales (pp. 159-172), Camilo Barcia 
Trelies. 

POLITISCHE STUDIEN, July, 1960 (Vol. 11, No. 123). Perspektiven (pp. 421-424), 
Hans Lehmann; Im Teufelskreis: ‘‘Die Welt wird den Atem anhalten!’’ (pp. 464— 
477), Rudolf Fiedler. 

, August, 1960 (Vol. 11, No. 124). Perspektiven (pp. 493-496), Hans Lehmann; 
Sowjetarmee in der Umrüstung (pp. 497-505), Hans-Jürgen Hitner; Im Teufelskreis: 
‘‘Ich wollte zur Wolga kommen’? (pp. 506-520), Rudolf Fiedler; Das Ende der 
Freiheit im Baltikum (pp. 521-523), Erik Thomson; Pankows Griff nach Afrika (pp. 
024-527), Ludwig Auerbach. 

, September, 1960 (Vol. 11, No. 125). Perspektiven (pp. 565-568), Hans Leh- 
mann; NATO—Wahn oder Wirklichkeit? (pp. 569-578), Joh. Adolf Graf Kielmansegg; 
Der Amerikanisch-Japanische Sicherheitsvertrag (pp. 579-587), Wolfgang Schmahl; Im 
Teufelskreis: “Am Boden festkralien’’ (pp. 593-609), Rudolf Fiedler; Afghanistan— 
Kreuzweg Asiens (pp. 616-619), H. W. von Stockhausen. 

, October, 1960 (Vol. 11, No. 126). Perspektiven (pp. 637-640), Hans Lehmann; 
Elemente Politischer Propaganda (pp. 641-648), Ernst-August Frede; Sind Katholiken 
‘‘Unamerikanisch’’? (pp. 665-673), Ferdinand Oertel; Im Teufelskreis: ‘‘ Nutzlos 
vergossen und schdndlich vertan”? (pp. 674-685), Rudolf Fiedler. 

REVISTA DA FACULDADE DE DEIO (Universidade de São Paulo), 1959 (Vol. 54, No. 
1). Il Diritto Cambiario Brasiliano e la Legge Uniforme di Ginevra (pp. 46-75), 
Waldemar Ferreira; As Nacoes-Unidas e a Definição de Agressão (pp. 76-80), Ataliba 
Nogueira. 

—, 1959 (Vol. 54, No. 2). O Direito Internacional e os Progressos Téenicos (pp. 
108-131), Braz de Sousa Arruda; Prelegio Inaugural do Curso de Direito Internacional 
Piblico em 1959 (pp. 180-194), Braz de Sousa Arruda. 

REVISTA DE DERECHO Y Crencias PoLfricas (Universidad Nacional Mayor de San 
Marcos), 1960 (Vol. 24, Nos. 1-2). Las Sentencias Expedidas en el Extranjero en la 
Ley Peruana (pp. 5-18), Manuel Sanchez Palacios; Origen y Evolución de la Prenda sin 
Desplazamiento o con Registro y sus Antecedentes en las Legislaciones Extranjeras y la 
del Perú (pp. 19-104), Ismael Acevedo y Criado. 

REVISTA DE LA FACULTAD DE CIENCIAS JURÍDICAS Y SOCIALES DE GUATEMALA, July- 
December, 1959 (Vol. 6, Nos. 7-8). Proyecto para el Código Maritimo Centroamericano 
(pp. 107-114) ; Los Riesgos Profesionales en el Proyecto de Cédigo Maritimo y Portuario 
para los Paises Centroamericanos (pp. 151-189), Jorge Mario Garcia Laguardia; Rescia 
de la Evolución del Derecho Maritimo (pp. 191-213), Federico Ramirez Baños. 

REVISTA BRASILEIRA DE POLÍTICA INTERNACIONAL, June, 1960 (Vol. 3, No. 10). Os 
Estados Unidos no Cenário Mundial (pp. 5-30), Adlai Stevenson; Operação Pan-Ameri- 
cana: Uma Politica a Formuiar (pp. 33-48), Garrido Torres; 4 Nova China e o Velho 
Macau (pp. 51-64), George V. H. Moseley, 3rd; Associação Internacional de Desenvolvi- 
mento (pp. 67-77), Cleantho Leite; 4 Amazônia na Conjuntura Internacional (pp. 
80-92), Arthur Cézar Ferreira Reis. 

, September, 1960 (Vol. 8, No. 11). Reexame do Problema da China Comunista 
(pp. 5-18), Chester Bowles; Uma Politica Imigratéria para a América Latina (pp. 22- 
86), P.° Fernando Bastos de Avila, S. J.; Relações Comerciais do Brasil com o Bloco 
Soviético (pp. 38-72), Oliver Onody; A Amazônia na Conjuntura Internacional (pp. 
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75-91), Arthur Cezar Ferreira Reis; O Problema do Desarmamento (pp. 94-116), 

Fausto Bradesco; Antártida: O Problema Politico (pp. 118-130), João Frank da Costa. 
REVISTA JURIDICA (Universidad Nacional de Tucuman), 1959 (No. 5). Meditaciones 

acerca de la Obra de Henri Batiffol: Aspectos Filosóficos del Derecho Internacional 

Privado (pp. 15-41), Werner Goldschmidt. 

, 1959 (No. 6). La Nacionalizacién de Empresas en Francia (pp. 97-121), 

Guillermo R. Moneayo. 

REVUE DE DROIT INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
SOTTILE), July-September, 1960 (Vol. 38, No. 3). L'Organisation des Nations Unies. 
Hier, Aujourd’hui et Demain (pp. 247-250), Antoine Sottile; Le Nowveau Droit Pénal 
International (pp. 252-273), Jean Graven; The Forgotten War Victims (pp. 274-295), 
Tadeusz B. Spitzer; Pais, Détente, Coexistence Pacifique (pp. 296-297), Général 
Béthouart; La Situation Juridique de l’Ordre de Malte et ses Rapports avec le Saint- 
Siège d’aprés sa Nouvelle Charte Constitutionnelle (pp. 298-310), Charles D’Hszlary; 
Alexandre Alwarez (pp. 385-386), A. Sottile. 

REVUE DU Dror PUBLIC ET DE LA SCIENCE POLITIQUE EN FRANCE ET A L'ÉTRANGER, 
July-August, 1960 (Vol. 76, No. 4). Juridiction Compétente pour Apprécier la Na- 
tionalité des Sociétés (Société Mayol, Arbona et Cie) (pp. 809-811), Marcel Waline; 
Revue de Jurisprudence Française en Matière Internationale (pp. 870-887), André 
Gervais. 

REVUE CRITIQUE DE DROIT INTERNATIONAL Privé, April-June, 1960 (Vol. 49, No. 2). 

Ceterum Quaero de Legum Imperii Romani Conflictu (pp. 187-150), Werner Niederer; 
Les Conflits de Juridictions dans le Cadre du Marché Commun. Difficultés et Remèdes 
(pp. 151-172), Martha Weser. 
, July-September, 1960 (Vol. 49, No. 3). Les Règles de Confitts de Lois dans 
les Traités conclus entre PU.R.S.S. et les Démocraties Populaires (pp. 287-296), Henri 
Batiffol; Des Sentences Arbitrales non Motivées d'après lWArrét Elmassjan de la 
Chambre Civile (pp. 297-312), Ph. Francescakis; Les Conflits de Juridictions dans le 
Cadre du Marché Commun. Difficultés et Remèdes (pp. 313-333), Martha Weser. 

REVUE GENERALE DE DROIT INTERNATIONAL PUBLIC, July-September, 1960 (Vol. 64, 
No. 3). La Notion de Représailles en Droit International Publice (pp. 465-498), Jean- 
Claude Venezia; Le Refus de Comprometire et ses Remédes en Droit International Public 
Positif (pp. 499-515), Geneviéve Guyomar; Observations sur la Motivation des Décisions 
Juridictionnelles Internationales (pp. 516-595), Pierre-Marie Juret; L’Enregistrement 
des Accords Internationauz (pp. 596-604), François Boudet; Chronique des Faits In- 
ternationaux (pp. 605-634), Charles Rousseau; Jurisprudence Française en Matière de 
Droit International Public (pp. 635-641), Charles Rousseau. 

REVUE INTERNATIONALE FRANÇAISE DU DROIT DES GENS, January-March, 1959 (Vol. 
28, Nos. 1-3). José-Gustavo Guerrero, 1876-1958, in Memoriam (pp. 5-8) ; Le Droit, la 
Morale et le Pacte Social, chez Grotius (pp. 9-17), Giorgio Del Vecchio; La Conférence 
de Genève sur le Droit de la Mer (pp. 18-28), Roberto Sandiford; Préludes ad une 
Conflagration (L'opposition Est-Ouest s’aceentue) (pp. 29-63), R..G. D’Hscouves; La 
Conférence ‘‘Nucléaire’’ de Genève (pp. 64-71); L'Europe des Six, des *‘non-Sia’’ et 
des Onze (pp. 71-76). 

RIVISTA DI DIRITTO INTERNAZIONALE, 1960 (Vol. 48, No. 3). MNozione ed Elementi 
Costitutivi della Controversia Internazionale (pp. 405-426), Gaetano Morelli; Imputa- 
zione Giuridica e Buona Fede nella Conclusione dei Trattati (pp. 427-448), Agostino 
Curti Gialdino; La Reciprocita rispetto agli Atti Esecutivi e Cautelari contro Stati 
Esteri (pp. 449-464), Aldo Bernardini; Le Società a Carattere Internazionale (pp. 465- 
487), Angelo Valenti; Su la Delega al Governo per V Esecuzione della Convenzione dt 
Ginevra del 1948 relativa al Riconoscimento Internazionale dei Diritto sugli Aeromobili 
(pp. 488-491), Antonio Malintoppi; L’Accordo Huropeo del 1959 sull’Abolizione det 
Visti per i Rifugiati (pp. 492-497), Antonio Cassese; Su di un Recente Caso di Pretesa 
Esenzione dello Stato Straniero dalla Giurisdizione (pp. 529-533), Giuseppe Casson; 
Ancora sulla Rilevazione dei Criteri di Giurisdizione Costituiti dal Luogo di Nascita o di 
Esecuzione dell’Obbligazione (pp. 541-544), Giuseppe Barile, 
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RIVISTA TRIMESTRALE DI DIRITTO E PROCEDURA Crvite, 1960 (No. 1). Funzione e 
Metodo del Diritto Comparato (pp. 151-162), Angelo Piero Sereni. 

SOoCIAL RESEARCH, Summer, 1960. The Legal Structure of the Communist Bloe (pp. 
183-202), Dietrich André Loeber. 

Soviet STATE AND LAw (in Russian), 1960 (No. 7). A Gross Violation of Interna- 

tional Law (pp. 35-44); Certain Problems of History and Activities of the UNO (pp. 
120-129), G. I. Morozov; On the Working Out of Legal Problems of Cosmic Space (pp. 
130-188), F. N. Kovalev and I. I. Cheprov; Lawyers’ Participation in the Fight for 
Peace and Democracy (pp. 191-193), V. S. Nesterov. 
, 1960 (No. 8). Towards the VIIth Congress of the International Association of 
Democratic Lawyers (pp. 73-82), K. P. Gorshenin; The Nürnberg Principles in Inter- 
national Law (pp. 83-90), I. M. Ivanova; The Trial of Oberlander in the Supreme 
Court of the German Democratie Republic (pp. 147-150), Joseph Streit. 

——, 1960 (No. 9). Aggressive Nature of the New U. S.-Japanese Military Treaty 
(pp. 32-42), G. P. Zhukov; R. Pound—the Head of the U. 8. Sociological School in Law 
(pp. 48-53), A. S. Pigolkin; Cuba—A Democratic Revolutionary State (pp. 54-61), A. 
I, Kalinin, 

, 1960 (No. 10). The Constitution of the Council of Mutual Economic Aid as the 
Legal Expression of Economic Cooperation of a New Type (pp. 22-30), M. D. Kudryashov 
and V. I. Morozov. 

SUDETEN BULLETIN, August-September, 1960 (Vol. 8, Nos. 8-9). Refugees in Ger- 
many (pp. 198-202), Werner G. Middelmann; The Age of Refugees (pp. 202-204), 
Heinrich Kuhn; Mass Hapulsions and International Law (pp. 207-212), Kurt Rabl; 
Sudetens and Self-Determination—1938 (pp. 220-222), Alfred Jüttner. 

—, October, 1960 (Vol. 8, No. 10). Self-Determination for Germans Too (pp. 287- 
240), Franz Thedieck; Soviet Russia’s First Victim (pp. 243-249), Kenneth V. Lottich; 
Warning Against Mass Expulsions—An Unknown Document from the Yalta Papers (pp. 
249-251), Julius Epstein; Human Rights and Exiles (pp. 253-254), Hans Schütz; 
Slovakia’s Minority Role in the CSSR (pp. 255-256), Ctibor Pokorny. 

, November, 1960 (Vol. 8, No. 11). Espellee Charter, Document of Justice (pp. 
269-276), Heinrich Lübke; Apple of Discord, South Tirol (pp. 277-280), Bruno Kuss]; 
Britain and a United Europe (pp. 280-284), M. H. N, Geoghegan. 

SVENSK JURISTTIDNING, 1960. Nagra Anteckningar om Réattsvetenskaplig Metod 
Kring en Fotkrittstig Avhandling (pp. 580-597), Stig Jagerskiéld. 

UKRAINIAN Review, Summer, 1960 (Vol. 7, No. 2). I Accuse Khrushchov of Mass 
Murder of the Ukrainian People (pp. 3-19), Jaroslaw Stetzko; Hye-Witnesses Speak 
(pp. 20-34). 

UNITED Nations Review, September, 1960 (Vol. 7, No. 3). The United Nations and 
the Troubled Congo (pp. 6-15, 47-57); Liquidation of Residual Refugee Problem in 
Europe (pp. 22-26); Thirtieth Session of the Economic and Social Council (pp. 27-31), 
C. W. A. Schurmann; Cuba Charges ‘‘ Economic Aggression”? by United States (pp. 32- 
33, 37); Security Council Considers the RB-47 Case (pp. 34-37); Trusteeship Council 
and New Guinea (pp. 38-46). 

, October, 1960 (Vol. 7, No. 4). The Positive Role of the United Nations in a 
Split World (pp. 20-28), Dag Hammarskjold; The Security Council and the Congo 
Crisis (pp. 382-59); Security Council takes Note of Decision of Organization of Ameri- 
can States (pp. 68-69, 88). 

, November, 1960 (Vol. 7, No. 3). Vast Pattern of Activity in the Congo— 
True Cooperation of United Nations Family—Statement by the Secretary General (pp. 
13-14); First Progress Report to the Secretary General from His Special Representa- 
tive in the Congo (pp. 15-25), Rajeshwar Dayal. 

UNITED States NAVAL INSTITUTE PROCEEDINGS, September, 1960 (Vol. 86, No. 9). 
Communist China and the Arab-African Area (pp. 23-30), I. William Zartman; Collec- 
tive Security in the Pacifie: Nine Years of the ANZUS Pact (pp. 38-47), Norman J. 
Padelford; Political Gaming (pp. 57-64), Lincoln P. Bloomfield; Balanced Sea Power 
and Cold War (pp. 76-82), Captain Cassius D. Rhymes, Jr. 
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——, October, 1960 (Vol. 86, No. 10). Africa: The Blessings of Colonialism (pp. 
27-35), William H. Hessler; The Strategic Danish Straits (pp. 36-41), Captain Malcolm 
W. Cagle; Thoughts on Japan’s Naval Defeat (pp. 68-75), Rear Admiral Toshiyuki 
Yokoi, IJN; Where is Task Foree Thirty-Four? (pp. 76-80), Captain Andrew Hamil- 
ton, USNR. 

———, November, 1960 (Vol. 86, No. 11). Who Is the Enemy? (pp. 27-81), Lieut. 
Ralph L. Enos; Danger from Below (pp. 338-43), Lieut. Col. Mare E. Geneste, French 
Army; Today’s Polish Navy—tIts Significance in the Baltic (pp. 67~71), Lieut. Cdr. 
Andrew P. Guzowski, Former Polish Navy; Military Decision and the Future of Sea 
Power (pp. 82-89), Captain W. D. Brinckloe, USN. 

WORLD AFFAIRS, Fall, 1960 (Vol. 123, No. 3). The Changing Concept of the Ter- 
ritorial Seas (pp. 67-69), Lawrence W. Wadsworth; Latin America: A Decade Past and 
One Ahead (pp. 69-71), Russell H. Fitzgibbon; Peace and Security in Africa (pp. 13- 
74), Walter Birmingham; World Teachers’ Organization (pp. 75-77), William G. Carr; 
Britain and the Commonwealth (pp. 77-78), Nicholas Mansergh. 

YUGOSLAV Survey, September, 1960 (Vol. 1, No. 2). Yugoslav View on Assistance 
to Economically Underdeveloped Countries (pp. 265-273), J. S.; Yugoslavia and the 
United Nations Educational, Scientific and Cultural Organization (UNESCO) (pp. 274- 
281), R. A. 

ZEITSCHRIFT FUR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT, September, 
1960 (Vol. 25, No. 1). Der Schweizerische Entwurf zu einem Bundesgesetz über 
Kartelle und Ahnliche Organisationen (pp. 1-23), Hans Merz. 

ZEITSCHRIFT FUR AUSLANDISCHES ÖFFENTLICHES RECHT UND VOLKERRECHT, August, 
1960 (Vol. 20, Nos. 3-4). Organisation und Verfahren des Europäischen Gerichtshofs 
fiir Menschenrechte (pp. 415-449), Hermann Mosler; Funciones Administrativas y 
Diplomdtico-Politicas det Secretario General de las Naciones Unidas según la Carta y 
Práctica de la Organización (pp. 450-505), José Puente Egido; ‘‘Implied Powers’? in 
Bundesstaatlichen Verfassung des Britischen Commonwealth (pp. 562-589), Geoffrey 
Sawer; Vélkerrechtliche Praxis der Bundesrepublik Deutschland im Jahre 1958 (pp. 636- 
682}, Helmut Alexy. 

ZEITSCHRIFT FUR LUFTRECHT UND WELTRAUMRECHTSFRAGEN, July, 1960 (Vol. 9, No. 
3). Recht im Weltraum (pp. 191-208), Gerd Rinck; Kritische Bermerkungen zu dem 
Vortrag von Professor Dr. Rinck (pp. 209-214), Alex Meyer; Die Befugnisse des 
Luftfahrzeugkommandanten nach den Artikeln 5-18 des Münchener Entwurfs eines 
Abkommens über strafbare Handlungen und bestimmte andere Handlungen an Bord von 
Luftfahrzeugen (pp. 215-217), Dr. von Weber; Die Übernahme von Bestimmungen des 
Warschauer Abkommens in das Französische Recht (pp. 218-225), Alfred Rudolf. 

, October, 1960 (Vol. 9, No. 4). Müssen in Fremdem Staatsgebiet Nieder- 
gegangene unbemannte Raumfahrzeuge oder Teile davon Zuriickgegeben Werden? (pp. 
273-286), Alfred Rudolf; International Control of Outer Space (pp. 288-298), John C. 
Cooper; Die Internationale Kontrolle des Weltraums (pp. 289-299), John C. Cooper. 
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OFFICIAL DOCUMENTS 
UNITED NATIONS 


REPORT OF THE INTERNATIONAL LAW COMMISSION 


COVERING THE WORK OF ITS TWELFTH SESSION APRIL 25-JULY 1, 1960 * 


CHAPTER I 
ORGANIZATION OF THE SESSION 


1. The International Law Commission, established in pursuance of Gen- 
eral Assembly Resolution 174 (II) of 21 November 1947, and in accordance 
with the Statute of the Commission annexed thereto, as subsequently 
amended, held its twelfth session at the European Offce of the United 
Nations in Geneva from 25 April to 1 July 1960. The work of the Com- 
mission during the present session is described in the present Report. 
Chapter II of the Report contains draft articles on Consular Intercourse 
and Immunities, with a commentary. Chapter ITI contains draft articles 
on Special Missions, with a commentary. Chapter IV deals with certain 
administrative and other matters. 


I. MEMBERSHIP AND ATTENDANCE 


2. The Commission consists of the following members: 


Name Nationality 
Mr. Roberto Ago Italy 
Mr. Gilberto Amado Brazil 
Mr. Milan Bartoš Yugoslavia 
Mr. Douglas L. Edmonds United States of America 
Mr. Nihat Erim Turkey 
Sir Gerald Fitzmaurice United Kingdom of Great Britain and 
Northern Ireland 
Mr. J. P. A, Francois Netherlands 
Mr. F. V. Garcia Amador Cuba 
Mr. Shuhsi Hsu China 
Mr. Eduardo Jiménez de Uruguay 
Aréchaga 
Mr. Faris El-Khouri United Arab Republic 


* U.N. General Assembly, 14th Sess., Official Records, Supp. No. 9 (A/4425). For re- 
ports of the International Law Commission covering its previous sessions, see Supplements 
to this JOURNAL, Vol. 44 (1950), pp. 1, 105; Vol. 45 (1951), p. 103; Vol. 47 (1953), p. 1; 
Vol. 48 (1954), p. 1; Vol. 49 (1955), p. 1; and Official Documents, Vol. 50 (1956), 
p. 190; Vol. 51 (1957), p. 154; Vol. 52 (1958), p. 177; Vol. 53 (1959), p. 230; Vol. 
54 (1960), p. 229. 
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Mr. Ahmed Matine-Daftary Tran 


Mr. Luis Padilla Nervo Mexico 

Mr. Radhabinod Pal India 

Mr. A. E. F. Sandström Sweden 

Mr. Georges Scelle France 

Mr. Grigory I. Tunkin Union of Soviet Socialist Republics 
Mr. Alfred Verdross Austria 

Mr. Mustafa Kamil Yasseen Traq 

Mr. Kisaburo Yokota Japan 

Mr. Jaroslav Zourek Czechoslovakia 


3. On 16 May 1960 the Commission elected Mr. Eduardo Jiménez de 
Aréchaga (Uruguay) to fill the casual vacancy caused by the election of 
Mr. Ricardo J. Alfaro to the International Court of Justice and also elected 
Mr. Mustafa Kamil Yasseen (Iraq) to fill the casual vacancy caused by 
the resignation of Mr. Thanat Khoman. Mr. Yasseen attended the meet- 
ings of the Commission from 23 May and Mr. Jiménez de Aréchaga from 
1 June onwards. 


Ii. OFFICERS 


4. At its 526th meeting on 25 April 1960, the Commission elected the 
following officers: 


Chairman: Mr. Luis Padilla Nervo; 

First Vice-Chairman: Mr. Kisaburo Yokota; 
Second Vice-Chairman: Mr. Milan Bartoš 
Rapporteur: Sir Gerald Fitzmaurice 


5. Mr. Yuen-li Liang, Director of the Codification Division of the Office 
of Legal Affairs, represented the Secretary-General and acted as Secretary 
of the Commission. 


Til. AGENDA 


6. The Commission adopted an agenda for the twelfth session consisting 
of the following items: 


1. Filling of casual vacancies in the Commission (Article 11 of the 
Statute. 

. Consular intercourse and immunities. 

. State responsibility. 

. Law of treaties. 

. Ad hoc diplomacy. 

. General Assembly Resolution 1400 (XIV) on the codification of the 
principles and rules of international law relating to the right of 
asylum. 

7. General Assembly Resolution 1453 (XIV) on the study of the juridi- 

eal régime of historie waters, including historie bays. 

8. Co-operation with other bodies. 


Go OX He CoO RO 
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9. Date and place of the thirteenth session. 
10. Planning of future work of the Commission. 
11. Other business. 


7. In the course of the session the Commission held fifty-four meetings. 
It took up all the items on its agenda except item 4 (Law of treaties). At 
its 566th and 568th meetings the Commission held a discussion on item 3 
(State responsibility), in the course of which it heard a statement by Mr. 
Antonio Gómez Robledo, observer of the Inter-American Juridical Com- 
mittee, and also a statement by Professor Louis B. Sohn on the work cur- 
rently being undertaken in this field as part of the programme of Inter- 
national Legal Studies of the Harvard Law School. For the decisions 
taken with regard to items 6, 7, 8, 9 and 10, see Chapter IV below. 


CHAPTER II 


CONSULAR INTERCOURSE AND IMMUNITIES 


I. INTRODUCTION 


8. At its first session, in 1949, the International Law Commission drew 
up a provisional list of fourteen topics the codification of which it consid- 
ered necessary or desirable. On this list was the subject of ‘‘Consular 
intercourse and immunities,’ but the Commission did not include this 
subject among those to which it accorded priority. 

9. At its seventh session, in 1955, the Commission decided to begin the 
study of this topic and appointed Mr. Jaroslav Zourek as Special Rap- 
porteur.’ 

10. In the autumn of 1955 the Special Rapporteur, wishing to ascertain 
the views of the members of the Commission on certain points, sent them 
a questionnaire on the matter. 

11. The subject of ‘‘Consular intercourse and immunities’’ was placed 
on the agenda for the eighth session of the Commission, which devoted two 
meetings to a brief exchange of views on certain pomts made in a paper 
submitted by the Special Rapporteur. The Special Rapporteur was re- 
quested to continue his work in the light of the debate.’ 

12. The topic was retained on the agenda for the Commission’s ninth 
session. The Special Rapporteur submitted a report (A/CN.4/108), but 
in view of its work on other topics, the Commission was unable to examine 
this report.* i 

13. The Commission began discussion of the report towards the end of 
its tenth session, in 1958. After an introductory exposé by the Special 
Rapporteur, followed by an exchange of views on the subject as a whole 


1 Official Records of the General Assembly, 4th Sess., Supp. No. 10 (A/925), pars. 16 
and 20. 

2 Ibid., 10th Sess., Supp. No. 9 (A/2934), par. 34. 

3 Ibid., 11th Sess., Supp. No. 9 (A/3159), par. 36. 

4 Ibid., 12th Sess., Supp. No. 9 (4/3623), par. 20. 
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and also on the first article, the Commission was obliged, for want of time, 
to defer further consideration of the report until the eleventh session.” 

14. At the same session the Commission decided to make the draft on 
consular intercourse and immunities the first item on the agenda for its 
eleventh session (1959) with a view to completing at that session, and if 
possible in the course of the first five weeks, a provisional draft on which 
governments would be invited to comment.® It further decided that if, 
at the eleventh session, it could complete a first draft on consular inter- 
course and immunities to be sent to governments for comments, it would 
not take up the subject again for the purpose of preparing a final draft 
in the light of those comments until its thirteenth session (1961), and 
would proceed with other subjects at its twelfth session (1960). 

15. The Commission also decided, because of the similarity of this topic 
to that of diplomatic intercourse and immunities which had been debated 
at two previous sessions, to adopt an accelerated procedure for its work on 
this topic. Lastly, it decided to ask all the members who might wish to 
propose amendments to the existing draft presented by the Special Rap- 
porteur to come to the session prepared to put in their principal amend- 
ments in writing within a week, or at most ten days, of its opening.” 

16. The Special Rapporteur for this topic, Mr. Jaroslav Zourek, having 
been prevented by his duties as ad hoc judge on the International Court 
of Justice from attending the meetings of the Commission during the first 
few weeks of the eleventh session, the Commission was not able to take up 
the consideration of the draft articles on consular intercourse and immu- 
nities until after his arrival in Geneva at the beginning of the fifth week. 
At its 496th to 499th, 505th to 511th, 518th, 514th, 516th to 518th and 
523rd to 525th meetings, the Commission considered Articles 1 to 17 of the 
draft and three additional articles submitted by the Special Rapporteur. 
It decided that at its 1960 session it would give top priority to ‘‘consular 
intercourse and immunities’’ in order to be able to complete the first draft 
of this topic and submit it to governments for comments. 

17. At the present session the Special Rapporteur submitted his second 
report on consular intercourse and immunities (A/CN.4/181), dealing with 
the personal inviolability of consuls and the most-favoured-nation clause as 
applied to consular intercourse and immunities, and containing thirteen 
additional articles. For the convenience of members of the Commission 
and to simplify their work, he also prepared a document reproducing the 
text of the articles adopted at the eleventh session, a partially revised 
version of the articles ineluded in his first report, and the additional articles 
submitted at the present session (A/CN.4/1.86). 

18. At the present session, the Commission devoted to this topie its 528th 
to 548rd, 545th to 564th, 570th to 576th, 578th and 579th meetings, taking 
as a basis for discussion the two reports and the sixty draft articles sub- 
mitted by the Special Rapporteur. In view of the Commission’s decisions 
concerning the extent to which the articles concerning career consuls should 


5 Ibid., 13th Sess., Supp. No. 9 (A/3859), par. 56. 
6 Ibid., par. 57. i T Ibid, par. 64. 
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be applicable to honorary consuls, it proved necessary to insert more de- 
tailed provisions in the chapter dealing with honorary consuls, and con- 
sequentially, to add a number of new articles. The Commission provision- 
ally adopted sixty-five articles together with a commentary. In accordance 
with Articles 16 to 21 of its Statute, the Commission decided to transmit 
the draft to governments, through the Secretary-General, for their com- 
ments. 


II. GENERAL CONSIDERATIONS 


19. Consular intercourse and immunities are governed partly by munici- 
pal law and partly by international law. Very often regulations of mu- 
nicipal law deal with matters governed by international law. Equally, 
consular conventions sometimes regulate questions which are within the 
province of municipal law, e.g., the form of the consular commission. In 
drafting a code on consular intercourse and immunities, it is necessary, as 
the Special Rapporteur has pointed out,® to bear in mind the distinction 
between those aspects of the status of consuls which are principally regu- 
lated by municipal law and those which are regulated by international law. 

20. The codification of international law on consular intercourse and 
immunities involves another special problem arising from the fact that the 
subject is regulated partly by customary international law, and partly by 
a great many international conventions which today constitute the principal 
source of*consular law. A draft which codified only the international 
customary law would perforce remain incomplete and have little practical 
value. For this reason the Commission agreed, in accordance with the 
Special Rapporteur’s proposal, to base the articles which it is now drafting 
not only on customary international law, but also on the material furnished 
by international conventions, especially consular conventions. 

21. An international convention admittedly establishes rules binding the 
contracting parties only, and based on reciprocity; but it must be remem- 
bered that these rules become generalized through the conclusion of other 
similar conventions containing identical or similar provisions, and also 
through the operation of the most-favoured-nation clause. The Special 
Rapporteur’s analysis of these conventions revealed the existence of rules 
widely applied by states, which, if incorporated in a codification, may be 
expected to obtain the support of many states. 

22. If it should not prove possible on the basis of the two sources men- 
tioned—-conventions and customary law-—-to settle all controversial and 
obscure points, or if there remain gaps, it will be necessary to have recourse 
to the practice of states as evidenced by internal regulations concerning the 
organization of the consular service and the status of foreign consuls, In 
so far, of course, as these are in conformity with the fundamental principles 
of international law. 

23. It follows from what has been said that the Commission’s work on 
this subject is both codification and progressive development of interna- 


8 Yearbook of the International Law Commission, 1957, Vol. II (U.N. pub. Sales No.: 
1957.V.5, Vol. IT), par. 80. 
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tional law in the sense in which these concepts are defined in Article 15 
of the Commission’s Statute. The draft which the Commission is to pre- 
pare is described by the Special Rapporteur in his report in these words: 


‘CA draft set of articles prepared by that method will therefore entail 
codification of general customary law, of the concordant rules to be 
found in most international conventions, and of any provisions adopted 
under the world’s main legal systems which may be proposed for 
inclusion in the regulations.” ° 


24. The choice of the form of any codification of consular intercourse and 
immunities is determined by the purpose and nature of the codification. 
The Commission had this fact in mind when (bearing in mind also its 
decision on the form of the Draft Articles on Diplomatic Intercourse and 
Immunities) it approved the Special Rapporteur’s proposal that his draft 
should be prepared on the assumption that it would form the basis of a 
convention. A final decision on this point cannot be taken until the Com- 
mission has considered the comments of governments on the provisional 
draft. 

25. The Commission, wishing to bring the provisional draft articles on 
consular intercourse and immunities into line, as far as it eonsidered desir- 
able, with the Draft Articles on Diplomatic Intercourse and Immmunities 
adopted at its tenth session in 1958, decided to insert in the draft a number 
of articles which the Special Rapporteur had not included in his original 
draft. 

26. The draft is now divided into four chapters. The first chapter is 
devoted to consular intercourse and immunities in general (Articles 1 to 
28) ; and it is subdivided into two sections dealing with consular intercourse 
in general and with the end of consular functions. The second chapter, 
entitled ‘‘Consular privileges and immunities,’’ contains the articles speci- 
fying the privileges and immunities of consulates and of members of the 
consulate who are career officials or staff (Articles 29 to 53) and is sub- 
divided into four sections concerning consular premises and archives (Sec- 
tion I); the facilities accorded to the consulate for its activities and free- 
dom of movement and of communication (Section II); personal privileges 
and immunities (Section III) and the duties of the consulate and of its 
members towards the receiving state (Section IV). The third chapter 
contains the provisions concerning the legal status of honorary consuls and 
their privileges and immunities (Articles 54 to 63). The fourth chapter 
contains the general provisions (Articles 64 and 65). A fifth chapter con- 
taining the final clauses may be added later. 

27. As the articles were adopted during the last two weeks of the present 
session, the commentary has had to be limited to the material required for 
an understanding of the texts. The Commission intends to submit a more 
detailed commentary when the draft has been put into final form at the 
next session in 1961, at which it will be reviewed in the light of the 
comments of governments. 


ə Tbid., par. 84. 
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28. The text of draft Articles 1 to 65 and the commentary, as adopted 
by the Commission, are reproduced below. 


III, DRAFT ARTICLES ON CONSULAR INTERCOURSE AND IMMUNITIES, 
AND COMMENTARY 


CHAPTER I 

ARTICLE 1° 

Definitions 
For the purposes of this draft: 


(a) The term “consulate” means any consular post, whether it be a 
consulate-general, a consulate, a vice-consulate or a consular agency; 

(b) The expression “consular premises” means any building or part 
of a building used for the purposes of a consulate; 

(c) The expression “consular district” means the area within which 
the competence of the consulate is exercised in relation to the receiving 
state; 

(d) The term “exequatur” means the final authorization granted by 
the receiving state to a foreign consul to exercise consular functions 
on the territory of the receiving state, whatever the form of such au- 
thorization ; 

(e) The expression “consular archives” means all the chancery pa- 
pers, as well as any article of furniture intended for their protection or 
safe keeping; 

(f) The term “consul,” except in Article 8, means any person duly 
appointed by the sending state to exercise consular functions in the 
recelving state as consul-general, consul, vice-consul or consular agent, 
and authorized to exercise those functions in conformity with Articles 
13 or 14 of this draft. A consul may be a career consul or an honorary 
consul; 

(g) The expression “head of consular post’ means any person ap- 
pointed by the sending state to take charge of a consulate; 

(h) The expression “members of the consulate” means the head of 
consular post and the members of the consular staff; 

(1) The expression “consular official” means any person, including 
the head of post, who exercises consular functions in the receiving 
state and who is not a member of a diplomatic mission; 

(J) The expression “employee of the consulate” means any person 
who performs administrative or technical work in a consulate, or be- 
longs to the service staff; 

(k) The expression “members of the consular staff” means the con- 
sular officials (other than the head of post) and the employees of the 
consulate; 

(D The expression “private staff” means the persons employed in 
the private service of members of the consulate, 
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Commentary 


This article was adopted in order to establish a consistent terminology 
for the articles prepared by the Commission. Certain members of the 
Commission expressed doubts concerning certain of these definitions, espe- 
cially as to the appropriateness of using the term ‘‘consul’’ in a generic 
sense, and on the definition of ‘‘consular official.’’ 


SECTION I: CONSULAR INTERCOURSE IN GENERAL 


ARTICLE 2 
Establishment of consular relations 


The establishment of consular relations takes place by mutual con- 
sent of the states concerned. 


Commentary 


(1) The expression ‘‘consular relations’’ means the relations which come 
into existence between two states by reason of the fact that consular func- 
tions are exercised by authorities of the one state on the territory of the 
other. In the most cases these relations are mutual, consular functions 
being exercised in each of the states concerned, by the authorities of the 
other. The establishment of these relations presupposes agreement between 
the states in question, and such relations are governed by international law, 
conventional or customary. In addition, the legal position of consuls is 
governed by international law, so that by reason of this fact also a legal 
relationship arises between the sending state and the receiving state. Fï- 
nally, the expression in question has become hallowed by long use, and this 
is why the Commission has retained it, although some members would have 
preferred another. 

(2) Consular relations may be established between states which do not 
maintain diplomatie relations. | 

(3) In a number of cases where diplomatic relations exist between states, 
their diplomatic missions also exercise certain consular functions, usually 
maintaining consular sections for that purpose. The Special Rapporteur 
had accordingly submitted the following second paragraph for Article 1: 


‘2. The establishment of diplomatic relations includes the establish- 
ment of consular relations.’’ 


The Commission, after studying this provision, reserved its decision on 
this matter. 

(4) No state is bound to establish consular relations with any other state 
unless it has previously concluded an international agreement to do so. 
None the less, the interdependence of nations and the importance of devel- 
oping friendly relations between them, which is one of the purposes of the 
United Nations, makes it desirable that consular relations should be estab- 
lished. 
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ARTICLE 3 
Establishment of a consulate 


1. No consulate may be established on the territory of the receiving 
state without that state’s consent. 

2. The seat of the consulate and the consular district shall be deter- 
mined by mutual agreement between the receiving and sending states. 

3. Subsequent changes in the seat of the consulate or in the consular 
district may not be made by the sending state except with the consent 
of the receiving state. 

4. Save as otherwise agreed, a consul may exercise his functions out- 
side his district only with the consent of the receiving state. 

5. The consent of the receiving state is also required if the consul 
is at the same time to exercise consular functions in another state. 


Commentary 


(1) The first paragraph of this article lays down that the consent of the 
receiving state is essential for the establishment of any consulate (con- 
sulate-general, consulate, vice-consulate or consular agency) on its terri- 
tory. This principle derives from the sovereign authority which every 
state exergises over its territory, and applies both in those cases where the 
consulate is established at the same time as the consular relations are estab- 
lished, and in those cases where the consulate is to be established later. 
In the former case, the consent of the recetving state to the establishment 
of a consulate will usually already have been given in the agreement for 
the establishment of consular relations; but it may also happen that this 
agreement is confined to the establishment of consular relations, and that 
the establishment of the consulate is reserved for a later agreement. 

(2) An agreement on the establishment of a consulate presupposes that 
the states concluding it agree on the boundaries of the consular district 
and on the seat of the consulate. It sometimes happens in practice that the 
agreement on the seat of the consulate is concluded before the two states 
have agreed on the boundaries of the consular district. 

(3) The consent of the receiving state is also necessary if the consulate 
desires to open a vice-consulate, an agency or an office in a town other than 
that in which it is itself established. 

(4) Since the agreement for the establishment of a consulate is in a 
broad sense an international treaty, it is governed by the rules of inter- 
national law relating to the revision and termination of treaties. The 
Commission has therefore not thought it necessary to write into this article 
the conditions under which an agreement for the establishment of a con- 
sulate may be amended. It has merely stated in paragraph 3, in order to 
protect the interests of the receiving state, that the sending state may not 
change the seat of the consulate, or the consular district, without the con- 
sent of the receiving state. The silence of the article as to the powers of 
the receiving state must not be taken to mean that this state would always 
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be entitled to change the consular district or the seat of the consulate uni- 
laterally. The Commission thought, however, that in exceptional circum- 
stances the receiving state had the right to request the sending state to 
change the seat of the consulate or the consular district. If the sending 
state refused its consent the receiving state could denounce the agreement 
for the establishment of the consulate and order the consulate to be closed. 

(5) Since the powers of the consul in relation to the receiving state are 
limited to the consular district, the consul may exercise his functions out- ` 
side his district only with the consent of the receiving state. There may, 
however, be exceptions to this rule. Some of the articles in the draft deal 
with situations in which the consul may be obliged to act outside his con- 
sular district. This is the case, for instance, as regards Article 18, which 
deals with the occasional performance of diplomatic acts by a consul, and 
Article 19, which governs the exercise by a consul of diplomatic functions. 
Both situations are covered by the words ‘‘Save as otherwise agreed’’ at 
the beginning of paragraph 4. 

(6) Paragraph 5 applies both where the district of a consulate estab- 
lished in the receiving state is to include all or part of the territory of a 
third state, and where the consul is to act as head of a consulate established 
in the third state. A similar rule relating to the accrediting of the head 
of a mission to several states is contained in Article 5 of the Draft Articles 
on Diplomatic Intercourse and Immunities. ° 

(7) The term ‘‘sending state”? means the state which the consulate rep- 
resents. 

(8) The term ‘‘receiving state’’ means the state on the territory of which 
the activities of the consulate are exercised. In the exceptional case where 
the consular district embraces the whole or part of the territory of a third 
state, that state should for the purposes of these articles also be regarded 
as a receiving state. 


ARTICLE 4 
Consular functions 


1. A consul exercises within his district the functions provided for 
by the present articles and by any relevant agreement in force, and also 
such functions vested in him by the sending state as can be exercised 
without breach of the law of the receiving state. The principal func- 
tions ordinarily exercised by consuls are: 


(a) To protect the interests of the nationals of the sending state, and 
the interests of the sending state itself; 

(b) To help and assist nationals of the sending state; 

(c) To act as notary and civil registrar, and to exercise other func- 
tions of an administrative nature; 

(d) To extend necessary assistance to vessels and boats Aine the 
flag of the sending state and to aircraft registered in that state; 

(e) To further trade and promote the development of commercial 
and cultural relations between the sending state and the receiving state; 
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(f) To acquaint himself with the economic, commercial and cultural 
life of his district, to report to the government of the sending state, and 
to give information to any interested persons. 


2. Subject to the exceptions specially provided for by the present 
articles or by the relevant agreements in force, a consul in the exercise of 
his functions may deal only with the local authorities. 


Commentary 


(1) The Special Rapporteur had prepared two variants. The first, fol- 
lowing certain precedents, especially the Havana Convention (Article 10), 
merely referred the matter to the law of the sending state, and provided 
that the functions and powers of consuls should be determined, in accord- 
ance with international law, by the states which appoint them.® The 
second variant, after stating the essential functions of a consul in a general 
clause, contained an enumeration of most of the functions of a consul. 
This enumeration was not, however, exhaustive. 

(2) During the discussion two tendencies were manifested in the Com- 
mission. Some members expressed their preference for a general definition 
of the kind which had been adopted by the Commission for the case of 
diplomatie agents, in Article 3 of its Draft Articles on Diplomatic Inter- 
course and Immunities. They pointed to the inconveniences of too detailed 
an: enumeration, and suggested that a general definition would be more 
acceptable to governments. Other members, per contra, preferred the 
Special Rapporteur’s second variant with its detailed list of examples, but 
requested that it should be shortened and contain only the heads of the 
different functions as set out in numerals 1 to 15 in the Special Rap- 
porteur’s draft. They maintained that too general a definition, merely 
repeating the paragraph headings, would have very little practical value. 
They also pointed out that the functions of consuls are much more varied 
than those of diplomatic agents, and that it was therefore impossible to 
follow in this respect the Draft Articles on Diplomatic Intercourse and 
Immunities. Finally they suggested that governments would be far more 
inclined to accept in a convention a detailed and precise definition than a 
general formula which might give rise to all kinds of divergences in prac- 
tice. In support of this opinion they pointed to the fact that recent con- 
sular conventions all defined consular functions in considerable detail. 

(3) The Commission, in order to be able to take a decision on this ques- 
tion, requested the Special Rapporteur to draft two texts defining-consular 
functions: one containing a general and the other a detailed and enumera- 
tive definition. After studying the two types of definitions together, the 
Commission, by a majority, took a number of decisions: 

(a) It rejected a proposal to postpone a decision on the article to the 
next Session ; 

(6) It decided to submit the two types of definitions to governments for 
comment when the Commission had completed the entire draft; 


10 Ibid., p. 91. 
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(c) It decided not to include the two definitions in the text of the articles 
on consular relations and immunities; 

(d) It decided to include the general definition in the draft, on the 
understanding that the more detailed definition should appear in the com- 
mentary. 

(4) The draft general definition prepared by the Special Rapporteur 
was referred, with the amendments presented by Mr. Verdross, Mr. Pal” 
and Mr. Padilla Nervo, to the Drafting Committee, which, on the basis 
of a revised proposal prepared by the Special Rapporteur, drafted a defi- 
nition 1*4 which was discussed and, with some amendments, adopted at the 
23rd meeting of the Commission. 

(5) The text of the article first states in a general clause that the func- 
tions of consuls are determined 

(a) by the articles which the Commission is drafting; 

(b) by any relevant agreements in force; 

(c) by the sending state, subject to the law of the receiving state. 

(6) Some members objected to the word ‘‘protect,’’ although it appears 
in the Draft Articles on Diplomatie Intercourse and Immunities, and would 
have preferred the word ‘‘defend.’’ 

(7) Some members found the word ‘‘interests’’ inadequate and would 
have preferred the term ‘‘rights and interests.’ The word ‘‘interests’’ 
must, however, be taken to include rights. 

(8) The word ‘‘nationals’’ applies also to bodies corporate ‘Shaving the 
nationality of the sending state. 

(9) The provision headed (a) is distinct from that headed (b) in that 
the former relates to the protection which the consul exercises vis-à-vis the 
authorities of the receiving state, while the latter covers any kind of help 
and assistance which the consul may extend to nationals of his state. This 
assistance may take many forms: e.g. information, provision of an inter- 
preter, assistance in case of distress, repatriation, monetary help, introduc- 
tion of commercial agents to commercial concerns, and assistance to na- 
tionals working in the receiving state. 

(10) Paragraph 2 provides that a consul in the exercise of his functions 
may deal only with the local authorities. It makes an exception where 
the present draft or the relevant agreements in force contain a provision 
allowing consuls also to deal with the central authorities or with authorities 
outside the consular district. 

(11) The text of the more detailed, or enumerative definition as prepared 
and revised by the Special Rapporteur (but not discussed in detail by the 
Commission), together with a commentary which he has since added but 
which had likewise not been considered by the Commission is reproduced 
below: 


11 Yearbook of the International Law Commission, 1959, Vol. I (U.N. pub. Sales No.: 
1959.V.1. Vol. 1), pp. 156 and 159. 

12 bid., p. 157. 

13 Ibid., p. 170. 

14 See A/CN.4/L.84, Art, 13. 
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CONSULAR FUNCTIONS 


1. The task of consuls 1s to defend, within the limits of their con- 
sular district, the rights and interests of the sending state and of tts 
nationals and to give assistance and relief to the nationals of the 
sending state, as well as to exercise other functions specified in the 
relevant international agreements in force or entrusted to them by 
the sending state, the exercise of which is compatible with the laws 
of the receiving state. 

2. Without prejudice to the consular functions deriving from the 
preceding paragraph, consuls may perform the under-mentioned 
functions: 


I. Functions concerning trade and shipping 


1. To protect and promote trade between the sending state and the 
recewing state and to foster the development of economic relations 
between them; 


Commentary 


This function has always been recognized by international law. In 
states where the sending state is represented by a diplomatic mission, 
the latter performs most of these functions. 


2. To render all necessary assistance to ships and merchant vessels 
flying the flag of the sending state; 


Commentary 
In the exercise of this function the consul is competent or entitled: 


(a) To examine and stamp ships’ papers; 

(b) To take statements with regard to a ship’s voyage and destina- 
tion, and to incidents during the voyage (master’s reports) ; 

(c) To draw up manifests; 

(d) To question masters, crews and nationals on board; 

(e) To settle, in so far as authorized to do so by the laws of the 
sending state, disputes of any kind between masters, officers and sea- 
men, especially those relating to pay and the execution of contracts 
between them ; 

(f) To facilitate the departure of vessels ; 

(g) To assist members of the ship’s company by acting as inter- 
preters and agents in any business they may have to transact, or in 
any applications they may have to make, for example, to local courts 
and authorities ; 

(h) To be present at all searches (other than those for customs, 
passport and aliens control purposes and for the purpose of inspection 
by the health authorities), conducted on board merchant vessels and 
pleasure craft; 

(1) To be given notice of any action by the courts or the adminis- 
trative authorities on board merchant vessels and pleasure craft flying 
the flag of the sending state, and to be present when such action is 
taken ; | 

(}) To direct salvage operations when a vessel flying the flag of the 
sending state is wrecked or runs aground on the coast of the receiving 
state ; 
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(k) To settle, in accordance with the laws of the sending state, dis- 
putes concerning general average between nationals of the state which 
he represents. 


3. To render all necessary assistance to aircraft registered in the 
sending state; 


Commentary 
This function consists of the following: 


(a) Checking log-books; 

(b) Rendering assistance to the crew; 

(c) Giving help in the event of accident or damage to aireraft; 

(d) Supervising compliance with the international air transport 
conventions to which the sending state is a party. 


4. To render all necessary assistance to vessels owned by the send- 
ing state, and particularly its warships, which visit the receiving 
state; 


Commentary 


This function is recognized in a large number of consular conven- 
tions. 


II. Functions concerning the protection of nationals of 
the sending state ° 


5. To see thai the sending state and its nationals enjoy all the 
rights accorded to them under the laws of the receiving state and 
under the international customs and conventions in force and to 
take appropriate steps to obtain redress if these rights have been 
infringed. 


Commentary 


This right in no way means that the consul is authorized to inter- 
fere in the domestic affairs of the receiving state or to intercede con- 
tinually with the local authorities on behalf of nationals of his state. 
This provision clearly limits the cases in which he may intervene to 
those where the rights of the sending state or of its nationals under 
the municipal law of the receiving state or under international law are 
infringed. The term ‘‘nationals’’ in this context means both indi- 
viduals and bodies corporate possessing the nationality of the sending 
state. 


6. To propose, where necessary, the appointment of guardians or 
trustees for nationals of the sending state, to submit nominations to 
courts for the office of guardian or trustee, and to supervise the 
guardianship of minors and trusteeships for insane and other per- 
sons lacking full capacity who are nationals of the sending state; 


Commentary 


There are consular conventions which even: confer upon the consul 
the right to appoint guardians or trustees in the case of minors or 
persons lacking full capacity who are nationals of the sending state. 


1961] OFFICIAL DOCUMENTS 237 


As, however, the laws of certain countries reserve this function to the 
courts, the proposed provision limits the consul’s powers in this matter 
to those of: 


(a) Proposing the appointment of guardians or trustees; 

(b) Submitting nominations to courts for the office of guardian or 
trustee ; 

(c) Supervising the guardianship or trusteeship. 


7. To represent in all cases connected with succession, without pro- 
ducing a power of attorney, the heirs and legatees, or their successors 
in title, who are nationals of the sending state and who are not rep- 
resented by a special agent ; to approach the competent authorities of 
the recewing state in order to arrange for an inventory of assets or 
for the winding up of the estate; and, if necessary, to apply to the 
competent courts to settle disputes and claims concerning the estates 
of deceased nationals of the sending state; 


Commentary 


The scope of the functions vested in consuls by consular conventions 
and other international agreements for the purpose of dealing with 
succession questions 1s very varied. In order that this provision should 
be acceptable to as many governments as possible, the proposed clause 
refers to those functions only which may be regarded as essential to 
the protection of the rights of heirs and legatees and their successors 
in title. Under this provision, in all cases in which nationals of the 
sendihg state are beneficiaries in an estate as heirs or legatees, or be- 
cause they have acquired rights in the estate through heirs or legatees, 
and are not represented by a special agent, the consul has the right to: 


(a) Represent the heirs and legatees, or their successors in title, 
without having to produce a power of attorney from the persons 
concerned ; 

(b) Approach the appropriate authorities of the receiving state with 
a view to arranging for an inventory of assets or the distribution of 
the estate; 

(c) Apply to the competent courts to settle any disputes and claims 
concerning the estate of a deceased national. 


The consul is competent to perform this function for so long as the 
heirs or legatees (or their successors in title) have not appointed 
special agents to represent them in proceedings connected with the 
estate. 


ITT. Administrative functions 


8. To perform and record acts of civil registration (births, mar- 
riages, deaths), without prejudice to the obligation of declarants to 
make whatever declarations are necessary in pursuance of the laws of 
the recewing state; 


Commentary 


These functions are determined by the laws and regulations of the 
sending state. They are extremely varied and include, inter alia, the 
following: 
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(a) The keeping of a register of nationals of the sending state re- 
siding in the consular district; 
(b) The issuing of passports and other personal documents to na- 


_ tionals of the sending state; 


(c) The issue of visas on the passports and other documents of per- 
sons travelling to the sending state; 

(d) Dealing with matters relating to the nationality of the sending 
state; 

(e) Supplying to interested persons in the receiving state informa- 
tion concerning the trade, industry, and all aspects of the national life 
of the sending state; 

(f) Certifying documents indicating the origin or source of goods,. 
invoices, and the like; 

(g) Transmitting to the persons entitled any benefits, pensions or 
compensation due to them in accordance with their national laws or 
with international conventions, in particular under social welfare 
legislation ; 

(h) Receiving payment of pensions or allowances due to nationals 
of the sending state absent from the receiving state; 

(i) Performing all acts relating to service in the armed forces of 
the sending state, to the keeping of muster-rolls for those services and 
to the medical inspection of conscripts who are nationals of the send- 
ing state. 


9. To solemnize marriages in accordance with the laws of the 
sending state, where this 1s not contrary to the laws of the receiving 
state ; 


Commentary 


The consul, if so empowered by the laws of the sending state, may 
solemnize marriages between nationals of his state or under the laws 
of certain states, also between nationals of his state and those of an- 
other state. This function cannot, however, be exercised if it is con- 
trary to the laws of the receiving state. 


10. To serve judicial documents or take evidence on behalf of 
courts of the sending state, in the manner specified by the conven- 
tions in force or in any other manner compatible with the laws of 
the recewing state; 


Commentary 


This function, which is very often exercised nowadays, is recognized 
by customary international law. 


IV. Notarial functions 


11. To recewe any statements which nationals of the sending 
state may have to make, and to draw up, attest and receive for safe 
custody wills and deed-polls executed by nationals of the sending 
state and indentures the parties to which are nationals of the send- 
ing state or nationals of the sending state and nationals of other 
states, provided that they do not relate to immovable property situ- 
ated in the receiving state or to rights in rem attaching to such 


property ; 
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Commentary 
Consuls have many functions of this nature, e.g.: 


(a) Receiving in their offices or on board vessels flying the flag of 
the sending state or on board aircraft of the nationality of the sending 
state, any statements which nationals of that state may have to make; 

(b) Drawing up, attesting and receiving for safe custody, wills and 
all deed-polls executed by nationals of the sending state; 

(c) Drawing up, attesting and receiving for safe custody deeds, the 
parties to which are nationals of the sending state or nationals of the 
sending state and nationals of the receiving state, provided that they 
do not relate to immovable property situated in the receiving state or 
to rights in rem attaching to such property. 


12. To attest or certify signatures, and to stamp, certify or trans- 
late documents, in any case in which these formalities are requested 
by a person of any nationality for use in the sending state or in 
pursuance of the laws of that state. If an oath or declaration in leu 
of oath is required under the laws of the sending state, such oath or 
declaration may be sworn or made before the consul; 


Commentary 


Consuls have the right to charge for these services fees determined 
by the laws and regulations of the sending state. This right is the 
subject of a subsequent article proposed by the Special Rapporteur 
(Art. 26) a8 


13. To receive for safe custody such sums of money, documenis 
and articles of any kind as may be entrusted to the consuls by na- 
tionals of the sending state; 


Commentary 


Transfers of sums of money or other valuables, especially works of 
art, are governed (in the absence of an international agreement) by 
the laws and regulations of the receiving state. 


V. Other functions 


14. To further the cultural interests of the sending state, particu- 
larly in science, the arts, the professions and education; 


Commentary 


This function has recently become prevalent and is confirmed in a 
considerable number of consular conventions. 


15, To act as arbitrators or mediators in any disputes submitted 
to them by nationals of the sending state, where this is not contrary 
to the laws of the recewing state; 


15 Yearbook of the International Law Commission, 1957, Vol. II (U.N. pub. Sales 
No.: 1957.V.5, Vol. IZ), p. 99. 
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Commentary 


This function, which enables nationals of the sending state to settle 
their disputes rapidly, has undeniable practical value but does not 
seem to be much used nowadays. 


16. To gather information concermng aspects of economic, com- 
mercial and cultural life in the consular district and other aspects 
of national life in the recewing state and to report thereon to the 
government of the sending state or to supply information to inter- 
ested parties in that state; 


Commentary 


This function is related to the consul’s economic, commercial and 
eultural functions. 


17. A consul may perform additional functions as specified by the 
sending state, provided that their performance is not prohibited by 
the laws of the receiving state. 


Commentary 


This is a residual clause comprising all other functions which the 
sending state may entrust to its consul. Their performance must 
never conflict with the law of the receiving state. 


(12) The Special Rapporteur proposed an additional article in the fol- 
lowing terms: 


The consul shall have the right to appear, without producing a power 
of attorney, before the courts and other authorities of the receiving 
state for the purpose of representing nationals and bodies corporate 
of the sending state that owing to their absence or for any other reason 
are unable to defend their rights and interests in due tome. This right 
shall continue to be exercisable by the consul until the persons or 
bodies in question have appointed an attorney or have themselves as- 
sumed the defence of their rights and interests. 


This provision, which occurs in many consular conventions, grants to 
consuls the right to represent ex officio before the courts and other authori- 
ties of the receiving state such nationals of the sending state as cannot de- 
fend their rights and interests themselves. This prerogative of the consul 
is necessary for the exercise of the consular functions which consist (among 
others) of the protection of the interests of nationals of the sending state 
and of the interests of that state (Article 4, paragraph 1 (a)). The con- 
sul would not be able to discharge this function if he had not the power 
to approach the courts and administrative authorities regarding the prog- 
ress of the affairs of absent nationals of his country, to transmit to the 
courts and other competent authorities information and proposals which 
may help to protect the rights of absent nationals, to draw the attention of 
local courts to the provisions of international treaties applicable to specific 
eases before them, and to arrange for the representation of absent nationals 
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. in court and before other competent authorities until the persons concerned 
can themselves take charge of the defence of their rights and interests. 
It is precisely for this purpose that the additional article allows the consuls 
a power of representation limited both in time and in scope. The provi- 
sion does not, of course, give the consul the powers of an attorney. 

After thorough debate, the Commission concluded that it did not possess 
sufficient information on the point, and it decided to await the comments 
of governments without making any recommendation for the time being. 


ARTICLE 5 


Obligations of the receiving state in certain spectal cases 
The receiving state shall have the duty 


(a) in the case of the death in its territory of a national of the send- 
ing state, to send a copy of the death certificate to the consulate in 
whose district the death occurred; 

(b) to inform the competent consulate without delay of any case 
where the appointment of a guardian or trustee appears to be in the 
interests of a minor or other person lacking full capacity, and who is 
a national of the sending state; 

(c) if a vessel flying the flag of the sending state is wrecked or runs 
aground on the coast or in the territorial sea of the receiving state, to 
inform the consulate nearest to the scene of the occurrence, without 
delay. 


Commentary 


(1) This article is designed to ensure co-operation between the authori- 
ties of the receiving state and consulates in three types of cases coming 
within the scope of the consular functions. The duty to report to the con- 
sulate the events referred to in this article is often included in consular 
conventions. If this duty could be made general by means of a multi- 
lateral convention, the work of all consulates would be greatly facilitated. 

(2) The obligation to transmit death certificates to the consulate of the 
sending state exists, of course, only in those cases in which the authorities 
of the receiving state are aware that the deceased was a national of a for- 
eign state. If this fact is not established until later (e.g., during the ad- 
ministration of the estate) the obligation to transmit the death certificate 
arises only as from that moment. 


ARTICLE 6 


Communication and contact with nationals of the sending state 


1. With a view to facilitating the exercise of the consular functions 
relating to the protection of the nationals of the sending state who are 
present in the consular district: 
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(a) Nationals of the sending state shall be free to communicate with-. 
and to have access to the competent consul, and the consul shall be free 
to communicate with and, where appropriate, to have access to the said 
nationals; 

(b) The competent authorities shall inform the competent consul of 
the sending state without undue delay if, within his district, a national 
of that state is committed to custody pending trial or to prison. Any 
communications addressed by the person in custody or in prison to the 
consul shall be forwarded by the said authorities, also without undue 
delay ; 

(c) The consul shall be permitted to visit a national of the sending 
state who is in custody or imprisoned, to converse with him and to ar- 
range for his legal representation. He may also visit any national of 
the sending state who is imprisoned within his district in pursuance of 
a judgement. 


2. The freedoms referred to in paragraph 1 of this article shall be 
exercised in conformity with the laws and regulations of the receiving 
state, subject to the proviso, however, that the said laws and regulations 
must not nullify these freedoms. 


Commentary 


(1) Like the preceding article, this article defines the freedéms granted 
to consuls in order to facilitate the exercise of the consular function in 
connexion with the protection of nationals of the sending state. 

(2) First, in paragraph 1 (a), the article establishes the freedom of na- 
tionals of the sending state to communicate with and have access to the 
competent consul. The expression ‘‘competent consul’’ means the consul 
in the consular district in which the national of the sending state is physi- 
cally present. 

(3) The same provision also establishes the freedom of the consul to 
communicate with and, if the exercise of his consular functions so requires, 
to visit nationals of the sending state. 

(4) In addition, this article establishes the consular freedoms that are 
applicable in those cases where a national of the sending state is in custody 
pending trial, or imprisoned in the execution of a judicial decision. In 
any such case, the receiving state would assume three obligations under 
the article proposed: 


(a) First, the receiving state must, without undue delay, inform the 
consul of the sending state in whose district the event occurs, that a national 
of that state is committed to custody pending trial or to prison. The con- 
sul competent to receive the communication regarding the detention or im- 
prisonment of a national of the sending state may, therefore, in some cases, 
be different from the one who would normally be competent to exercise the 
function of providing consular protection for the national in question on 
the basis of his normal residence; 
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(b) Secondly, the receiving state must forward to the consul without 
undue delay any communications addressed to him by the person in custody 
or in prison; 

(c) Lastly, the receiving state must permit the consul to visit a national 
of the sending state who is in custody or in prison in his consular district, 
to converse with him, and to arrange for his legal representation. This 
provision is designed to cover cases where a national of the sending state 
has been placed in custody pending trial, and criminal proceedings have 
been instituted against him; cases where the national has been sentenced, 
but the Judgement is still open to appeal or cassation; and also cases where 
the judgement convicting the national has become final. 


(5) All the above-mentioned freedoms are exercisable in conformity with 
the laws and regulations of the receiving state. Thus, visits to persons in 
custody or imprisoned are permissible in conformity with the provisions of 
the code of criminal procedure and prison regulations. As a general rule, 
for the purpose of visits to a person in custody, against whom a criminal 
investigation or a criminal trial is in process, codes of criminal procedure 
require the permission of the examining magistrate, who will decide in the 
light of the requirements of the investigation. In such a case, the consul 
must apply to the examining magistrate for permission. In the case of a 
person imprisoned in pursuance of a judgement, the prison regulations 
governing visits to inmates apply also to any visits which the consul may 
wish to make to a prisoner who is a national of the sending state. 

(6) Although the freedoms provided for in this article must be exercised 
in conformity with the laws and regulations of the receiving state, this does 
not mean that these laws and regulations ean nullify the freedoms in 
question. 

(7) The expression ‘‘without undue delay” used in paragraph 1(b) 
allows for cases where it is necessary to hold a person incomunicado for a 
certain period for the purposes of the criminal investigation. 


ARTICLE T 


Carrying out of consular functions on behalf of a third state 


No consul may carry out consular functions on behalf of a third state 
without the consent of the receiving state. 


Commentary 


(1) Whereas Article 3, paragraph 5, of the draft deals with the ease 
where the jurisdiction of a consulate, or the exercise of the functions of a 
consul is to extend to the whole or part of the territory of a third state, 
the purpose of the present article is to regulate the case where the consul 
desires to exercise in his district consular functions on behalf of a third 
state. In the first place, such a situation may arise when a third state, not 
maintaining consular relations with the receiving state, nevertheless desires 
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to afford consular protection there to its nationals. For example, the 
Caracas Agreement, signed on 18 July 1911, between Bolivia, Colombia, 
Ecuador, Peru and Venezuela, relating to the functions of the consuls of 
each contracting republic in the others, provided that the consuls of each 
of the contracting republics residing in any other of them, could exercise 
their functions on behalf of persons belonging to any other contracting 
republic not having a consul in the particular place concerned (Art. 6). 

(2) Another case in which the exercise of consular functions on behalf 
of a third state meets a practical need is that of a rupture of consular 
relations. 

(3) The law of a considerable number of countries provides for the ex- 
ercise of consular functions on behalf of a third state, but subjects it to 
consent by the head of state, by the government, or by the foreign minister. 

(4) It is obvious that in the cases covered by the article the consul will 
rarely be able to exercise all consular functions on behalf of the third state. 
In some cases he may confine himself to the exercise of only a few. The 
article contemplates both the occasional exercise of certain consular func- 
tions and the continuous exercise of such functions. In both cases the con- 
sent of the receiving state is essential. 


ARTICLE 8 


Classes of heads of consular posts . 
Heads of consular posts are divided into four classes, viz: 


(1) Consuls-general; 
(2) Consuls; 

(3) Vice-consuls; 
(4) Consular agents. 


Commentary 


(1) Whereas the classes of diplomatic agents were determined by the 
Congress of Vienna in 1815 and the Congress of Aix-la-Chapelle in 1818, 
the classes of consuls have not yet been codified. Since the institution of 
consuls first appeared in relations between peoples, a large variety of titles 
has been used. At present the practice of states, as reflected in their do- 
mestie law and in international conventions, shows a sufficient degree of 
uniformity in the use of the four classes set out in Article 8 to enable the 
classes of heads of consular posts to be codified, thus doing for consular 
law what the Congress of Vienna did more than 140 years ago for diplo- 
matic law. 

(2) This enumeration of four classes in no way means that states accept- 
ing it are bound to have all four classes in practice. They will be obliged 
only to give their heads of consular posts one of the four titles in Article 8. 
Consequently, those states whose domestic law does not provide for all four 
classes will not find themselves under any necessity to amend it. 

(3) It should be emphasized that the term ‘‘consular agent’’ is used in 
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this article in a technical sense differing essentially from the generic mean- 
ing given to it in some international instruments, as denoting all classes of 
consular officials. 

(4) Under some domestic laws, consular agents are invested only with 
functions that are more limited than those of consuls-general and consuls 
and relate merely to the protection of commerce and navigation; and such 
consular agents are appointed, with the consent of the receiving state, not 
by the government of the sending state, but locally by the consuls and they 
remain under the orders of the appointing consuls. The Commission de- 
sires to draw the especial attention of governments to this class of consular 
official, and to ask governments for detailed information enabling the Com- 
mission to decide what is the function and method of appointment of con- 
sular agents according to the domestic law of different states, and to ascer- 
tain the extent to which the institution of the consular agent is in practice 
made use of today. This information will constitute the basis for a final 
decision as to this class of consular official when the Commission reverts 
to the subject. 

(5) The domestic law of some (but not very many) states allows the 
exercise by vice-consuls and consular agents of gainful activities in the 
receiving state. Some consular conventions sanction this practice by way 
of exception (see, as regards consular agents, Art. 2, par. 7, of the Consular 
Convention of 31 December 1951 between France and the United King- 
dom). The Special Rapporteur’s draft treats vice-consuls and consular 
agents exercising a gainful activity on the same footing as honorary con- 
suls, whose legal position will be dealt with by Chapter III of the draft. 

(6) The proposed classification is in no way affected by the fact that 
certain domestic legal systems include heads of consular sections of diplo- 
matic missions in their consular classifications for the term ‘‘head of con- 
sular section of a diplomatie mission’’ refers only to a function, not to a 
new class of consular officials. 

(7) It should be emphasized that the article deals only with heads of 
posts as such, and in no way purports to restrict the power of states to 
determine the titles of the consular officials and employees who work under 
the direction and responsibility of the head of post. 


ARTICLE 9 


Acquisition of consular status 


A consul within the meaning of these articles is an official who is 
appointed by the sending state to one of the four classes enumerated 
in Article 8, and who is recognized in that capacity by the state in whose 
territory he is to carry out his functions. 


Commentary 


(1) This article states a fundamental principle which is developed in 
the succeeding articles. It lays down two requirements which must be 
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satisfied in order that a person may be considered a consul in international 
law: 


(a) He must be appointed by the competent authority of the sending 
state as consul-general, consul, vice-consul or consular agent; 

(b) He must be recognized in that capacity by the government of the 
state in whose territory he is to earry out his functions. 


(2) This provision is necessary in order to bring out the fact that the 
articles drafted by the Commission relate only to consuls who have inter- 
national status, and to members of their staffs, and that they do not apply 
to persons who may have the title of consul, but whose activities are con- 
fined to the internal services of their state. 


ARTICLE 10 


Competence to appoint and recognize consuls 


1. Competence to appoint consuls, and the manner of its exercise, is 
governed by the internal law of the sending state. 

2. Competence to grant recognition to consuls, and the form of such 
recognition, is governed by the internal law of the receiving state. 


Commentary 


(1) There is no rule of international law determining which in particular 
is the authority in a state competent to appoint consuls. This matter is 
governed by the internal law of each state. Consuls—at any rate those in 
the first two classes—are appointed either by the head of state on a recom- 
mendation of the government, or by the government, or by the foreign 
minister. Even within a single state there may be different competent au- 
thorities according to whether the appointment involves consuls-general 
and consuls, or vice-consuls and consular agents; or again, for the appoint- 
ment of career consuls on the one hand and of honorary consuls on the 
other. 

(2) The same applies to the manner of the appointment of consuls. 
This matter also is governed by the internal law of each state, which deter- 
mines the qualifications required for the appointment of a consul, the pro- 
cedure of appointment, and the form of the documents furnished to consuls. 
Thus it is, for example, that in some states, although consular agents may be 
appointed by a central authority, this is done on the recommendation of 
the consul under whose orders and responsibility they are to work. Since 
in the past the mistaken opinion has sometimes been voiced that only heads 
of state are competent to appoint consuls, and since it is even the case that 
concrete attitudes have been taken up on the basis of these opinions, it has 
seemed timely to state in this article that the competence to appoint con- 
suls, and the method of exercising this competence, is governed by the in- 
ternal law of each state. Such a rule would put an end to all these differ- 
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ences of view, and would for the future prevent frictions calculated to 
injure good relations between states. 

(3) Nor does international law determine which particular authority 
shall have competence to grant recognition to a consul appointed by the 
sending state, or the form of such recognition. The present draft provides 
only that, in the absence of the final recognition given by means of an 
exequatur (Art. 13), there shall be a provisional recognition (Art. 14). 
Internal law therefore governs the other relevant matters dealt with by 
the present article. 

(4) Subject to Article 8, which classifies heads of consular posts, every 
state is also free to determine the seniority of its consuls, and whether and 
to what extent it will make use of honorary consuls. However, as regards 
the appointment of a consul abroad, the views of the receiving state must 
also be considered. The receiving state has in fact a corresponding free- 
dom to refuse to recognize honorary consuls, or to require in return for 
recognition that such a consul be appointed in a particular class, unless 
indeed the matter was settled when the consulate was established. It is 
therefore recommended that the matter should be regulated beforehand by 
negotiation between the states concerned. However, the point is not impor- 
tant enough to call for a special provision such as that contained in Article 
14 of the Draft Articles on Diplomatic Intercourse and Immunities. 

(5) The principle underlying paragraph 1 of the present article has been 
codified in’ a different form in the 1928 Havana Convention on consuls, 
Article 6 of which provides as follows: 


“The manner of appointment of consuls, their qualifications for 
appointment and their classes and categories, shall be governed by the 
internal law of the State concerned.’’ 


The Commission, having regard to the development of international law 
reflected in international conventions and in the present draft, Article 12 
of which relates to the consular commission, submits in the first paragraph 
of the present article a provision having a more limited object, and supple- 
ments this in paragraph 2 of the article by providing that the competence 
to grant recognition to consuls and the form of such recognition, is gov- 
erned by the internal law of the receiving state. 


ARTIOLE 11 


Appointment of nationals of the receiving state 


Consular officials may be appointed from amongst the nationals of 
the receiving state only with the express consent of that state. 


Commentary 


In those cases where the sending state wishes to appoint as the head of 
a consular post or as consular official a person who is a national of the 
receiving state, or who is a national both of the sending state and of 
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the receiving state, it can do so only with the express consent of the receiv- 
ing state: This is a case in which a conflict could arise between the consular 
official’s duties towards the sending state and his duties as a citizen of the 
receiving state. It should be noted that according to the terms of this 
article, the express consent of the receiving state is not required if the con- 
sular official is a national of a third state. The article corresponds to 
Article 7 of the Draft Articles on Diplomatic Intercourse and Immunities. 


ARTICLE 12 


The consular commission 


1. Heads of consular posts shall be furnished by the state appointing 
them with full powers in the form of a commission or similar instru- 
ment, made out for each appointment, and showing, as a general rule, 
the full name of the consul, the consular category and class, the con- 
sular district, and the seat of the consulate. 

2. The state appointing a consul shall communicate the commission 
through the diplomatic or other appropriate channel to the government 
of the state on whose territory the consul is to exercise his functions. 

3. If the receiving state so accepts, the commission may be replaced 
by a notice of the appointment of the consul, addressed by the sending 
state to the receiving state. In such case the provisions of paragraphs 
1 and 2 of this article shall apply mutatis mutandis. 


Commentary 


(1) As a general rule, the consul is furnished with an official document 
known as a ‘‘consular commission”? (variously known in French as lettre 
de provision, lettre patente or commission consulaire). The instrument 
issued to vice-consuls and consular agents sometimes bears a different 
name—brevet, décret, patente or licence. 

(2) For purposes of simplification Article 12 uses the expression ‘‘con- 
sular commission’’ to describe the official documents of heads of consular 
offices of all classes. While it may be proper to describe differently the full 
powers given to consular officials not appointed by the central authorities 
of the state, the legal significance of these documents from the point of 
view of international law is the same. This modus operands is all the more 
necessary in that the manner of appointment of consuls pertains to the 
domestic jurisdiction of the sending state. 

(3) While the form of the consular commission remains nonetheless 
governed by municipal law, paragraph 1 of the article states the particu- 
Jars which should be shown in any consular commission in order that the 
receiving state may be able to determine clearly the competence and legal 
status of the consul. The expression ‘‘as a general rule’’ indicates clearly 
that this is a provision the non-observance of which does not have the effect 
of nullifying the consular commission. The same paragraph specifies, in 
keeping with practice,.that a consular commission must be made out in 
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respect of each appointment. Accordingly, if a consul is appointed to 
another post, a consular commission must be made out for that case, even 
if the post is in the territory of the same state. On this point, too, the 
Commission would like to receive further information concerning prevailing 
practice. 

(4) Some bilateral conventions specify the content or form of the con- 
sular commission (see, for example, Article 3 of the Convention of 31 De- 
cember 1918 between Cuba and the Netherlands; and the Convention of 
20 May 1948 between the Philippines and Spain, Article IV of which stipu- 
lates that regular letters of appointment shall be duly signed and sealed 
by the head of state). Obviously in such cases the content or form of the 
consular commission must conform to the provisions of the convention in 
force. 

(5) The consular commission, together with the exequatur, is retained 
by the consul. It constitutes an important document which he can make 
use of at any time with the authorities of his district as evidence of his 
official position. 

(6) While the consular commission as above described constitutes the 
regular mode of appointment, the recent practice of states seems to an 
ever-increasing extent to permit less formal methods, such as a notification 
of the consul’s posting. It was therefore thought necessary to allow for 
this practice in Article 12, paragraph 3. 

(7) For the presentation of the consular commission, the diplomatic 
channel is prescribed by a large number of national laws and international 
conventions, for example the Havana Convention of 20 February 1928 
(Art. 4). This seems to be the normal method of obtaining the exequatur. 
Nevertheless, to take account also of the circumstances and cases in which 
the diplomatic channel cannot be used, and where another procedure would 
be appropriate, the text of paragraph 2 expressly states that, as well as 
the diplomatic channel, some ‘‘other appropriate channel’’ may be used. 


ARTICLE 13 


The exequatur 


Without prejudice to the provisions of Articles 14 and 16, heads of 
consular posts may not enter upon their duties until they have obtained 
the final recognition of the government of the state in which they are 
to exercise them. This recognition is given by means of an exequatur. 


Commentary 


(1) The exequatur is the act whereby the receiving state grants to the 
foreign consul final recognition, and thereby confers upon him the right to 
exercise his consular functions. Accordingly, the exequatur invests the 
consul with competence vis-à-vis the receiving state. The same term also 
serves for describing the document containing the recognition in question. 

(2) As is stipulated in Article 10, competence to. grant the exequatur is 
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governed by the municipal law of the receiving state. In many states, the 
exequatur is granted by the head of the state if the consular commission is 
signed by the head of the sending state, and by the Minister of Foreign 
Affairs in other cases. In many states the exequatur is always granted by 
the Minister of Foreign Affairs. In certain countries, competence to grant 
the exequatur is reserved to the government. 

(3) As is evident from Article 10, the form of the exequatur is likewise 
governed by the municipal law of the receiving state. As a consequence, 
it varies considerably. According to the information at the Commission’s 
disposal, the types of exequatur most frequently found in practice are 
granted in the form of: 


(a) A decree by the head of the state, signed by him and countersigned 
by the Minister of Foreign Affairs, the original being issued to the consul; 

(b0) A decree signed as above, but only a copy of which, certified by the 
Minister of Foreign Affairs, is issued to the consul; 

(c) A transcription endorsed on the consular commission, a method 
which may itself have several variants; 

(d) A notification to the sending state through the diplomatic channel. 


(4) In certain conventions the term “‘exequatur’’ is used in its formal 
sense as referring only to the forms mentioned under (a) to (c) above. 
As allowance must also be made for cases in which the exequatur is granted 
to the consul in a simplified form, these conventions mention, besides the 
exequatur, other forms of final authorization for the exercise of consular 
functions (e.g., the Consular Convention of 12 January 1948, between 
Costa Rica and the United States, Article I), or else do not use the term 
*“‘exequatur.’? 

(5) As stated in the article on definitions, the term ‘‘exequatwr’’ is used 
in this article, at least for the time being, to denote any final authorization 
granted by the receiving state to a foreign consul to exercise consular fune- 
tions in the territory of that state, whatever the form of such authorization. 
The reason is that the form is not per se a sufficient criterion for differen- 
tiating between acts which have the same purpose and the same legal 
significance. 

(6) Inasmuch as subsequent articles provide that the consul may obtain 
a provisional recognition before obtaining the exequatur (Article 14), or 
may be allowed to act as temporary head of post in the cases referred to 
in Article 16, the scope of the article is limited by an express reference to 
these two articles of the draft. 

(7) The grant of the exequatur to a consul appointed as head of a con- 
sular post covers tpso jure the members of the consular staff working under 
his orders and responsibility. It is therefore not necessary for consuls who 
are not heads of posts to present consular commissions and obtain exequa- 
turs. Notification by the head of a consular post to the competent authori- 
ties of the receiving state suffices to admit them to the benefits of the 
present articles and of the relevant agreements in force. However, if the 
sending state wishes in addition to obtain an exequatur for one or more 
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consular officials with the rank of consul, there is nothing to prevent it 
making a request accordingly. 

(8) It is universally recognized that the receiving state may refuse the 
exequatur to a foreign consul. This right is recognized implicitly in the 
article and the Commission did not consider it necessary to state it ex- 
plicitly. 

(9) The only question in dispute is whether a state refusing the exequa- 
tur ought to communicate the reasons for the refusal to the government 
concerned. The Commission preferred, for the time being at least, not 
to deal with this question. The draft’s silence on the point should be inter- 
preted to mean that the question is left to the discretion of the receiving 
state, since, in view of the varying and contradictory practice of states, it 
is not possible to say that there is a rule requiring states to give the reasons 
for their decision in such a ease. 


ARTICLE 14 


Provisional recognition 


Pending delivery of the exequatur, the head of a consular post may 
be admitted on a provisional basis to the exercise of his functions and 
to the benefits of the present articles and of the relevant agreements 
in force. e 


Commentary 


(1) The purpose of provisional recognition is to enable the consul to take 
up his duties before the exequatur is granted. The procedure for obtain- 
ing the exequatur takes some time, but the business handled by a consul 
will not normally wait. In these circumstances the institution of provi- 
sional recognition is a very useful expedient. This also explains why pro- 
visional recognition has become so prevalent, as can be seen from many 
consular conventions, including the Havana Convention of 1928 (Art. 6, 
par. 2). 

(2) It should be noted that the article does not prescribe a written form 
for provisional recognition. It may equally be granted in the form of an 
oral communication to the authorities of the sending state, including the 
consul himself. 

(3) Certain bilateral conventions go even further and permit a kind of 
automatic recognition, stipulating that consuls appointed as heads of posts 
shall be provisionally admitted as of right to the exercise of their functions 
and to the benefit of the provisions of the convention unless the receiving 
state objects. These conventions provide for the grant of provisional rec- 
ognition by means of a special act only in cases where this is necessary. 
The majority of the Commission considered that the formula used in the 
article was more suitable for a multilateral convention such as is contem- 
plated by the present draft. 

(4) By virtue of this article the receiving state.will be under a duty to 
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afford assistance and protection to a consul who is recognized provisionally 
and to accord him the privileges and immunities conferred on heads of 
consular posts by the present articles and by the relevant agreements in 
force. 


ARTIcLE 15 


Obligation to notify the authorities of the consular district 


The government of the receiving state shall immediately notify the 
competent authorities of the consular district that the consul is author- 
ized to assume his functions. It shall also ensure that the necessary 
measures are taken to enable the consul to carry out the duties of his 
office and to admit him to the benefits of the present articles and of 
the relevant agreements in force. 


Commentary 


(1) The grant of recognition, whether provisional or definitive, involves 
a twofold obligation for the government of the receiving state: 


(a) It must immediately notify the competent authorities of the consular 
district that the consul is authorized to assume his functions; 

(b) It must ensure that the necessary measures are taken to enable the 
consul to carry out the duties of his office and to enjoy the benefits of the 
present articles and of the relevant agreements in force. 


(2) Nevertheless, the commencement of the consul’s function does not de- 
pend on the fulfilment of these obligations. Should the government of the 
receiving state omit to fulfil these obligations, the consul could himself pre- 
sent his consular commission and his exequatur to the higher authorities of 
his district. 


ARTICLE 16 


Acting head of post 


1. If the position of head of post is vacant, or if the head of post is 
unable to carry out his functions, the direction of the consulate shail be 
temporarily assumed by an acting head of post whose name shall be 
notified to the competent authorities of the receiving state. 

2. The competent authorities shall afford assistance and protection 
to such acting head of post, and admit him, while in charge of the con- 
sular post, to the benefits of the present articles and of the relevant 
agreements in force on the same basis as the head of the consular post 
concerned. 


Commentary 


(1) The institution of acting head of a consular post has long since 
become part of current practice, as witness many national regulations con- 
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cerning consuls and a very large number of consular conventions. The text 
proposed therefore merely codifies the existing practice. 

(2) The funetion of acting head of post in the consular service corre- 
sponds to that of chargé d’affaires ad interim in the diplomatie service. 
In view of the similarity of the institutions, the text of paragraph 1 follows 
very closely that of Article 17 of the Draft Articles on Diplomatie Inter- 
course and Immunities. 

(3) It should be noted that the text leaves states quite free to decide the 
method of appointing the acting head of post, who may be chosen from any 
of the consular officials attached to either the particular consulate or an- 
other consulate of the sending state, or from the officials of a diplomatie 
mission of that state. Where no consular official is available to assume 
the direction of the consulate, one of the consular employees may be chosen 
as acting head of post (see the Havana Convention, Art. 9). The text also 
makes it possible, if the sending state considers this advisable, for the act- 
ing head of post to be designated prior to the occurrence preventing the 
head of post from carrying out his functions. 

(4) The word ‘‘temporarily’’ reflects the fact that the functions of act- 
ing head may not, except by agreement between the states concerned, be 
prolonged for so long a period that the acting head would in fact become 
permanent head. 

(5) The question whether the consul should be regarded as unable to 
carry out ‘his functions is a question of fact to be decided by the sending 
state. Unduly rigid regulations on this point are not desirable. 

(6) The expression ‘‘competent authorities’’ means the authorities desig- 
nated by the law or by the government of the receiving state as responsible 
for the government’s relations with foreign consuls. 

(7) While in charge of the consular post, the acting head has the same 
functions and enjoys the same privileges and immunities as the head of 
the consular post. The question of the precedence of acting heads of posts 
is dealt with in Article 17, paragraph 5, of this draft. 


ARTICLE 17 


Precedence 


1. Consuls shall rank in each class according to the date of the grant 
of the exequatur. 

2. If the consul, before obtaining the exequatur, was recognized pro- 
visionally, his precedence shall be determined according to the date of 
the grant of the provisional recognition; this precedence shall be main- 
tained even after the granting of the exequatur. 

3. If two or more consuls obtained the exequatur or provisional recog- 
nition on the same date, the order of precedence as between them shall 
be determined according to the dates on which their commissions were 
presented. 

4. Heads of posts have precedence over consular officials not holding 
such rank. 
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5. Consular officials in charge of a consulate ad interim rank after all 
heads of posts in the class to which the heads of posts whom they re- 
place belong, and, as between themselves, they rank according to the 
order of precedence of these same heads of posts. 


Commentary 


(1) The question of the precedence of consuls, though undoubtedly of 
practical importance, has not as yet been regulated by international law. 
In many towns, consuls are members of a consular corps, and the question 
of precedence arises quite naturally within the consular corps itself, as well 
as in connexion with official functions and ceremonies. In the absence of 
international regulations, states have been free to settle the order of prece- 
dence of consuls themselves. There would appear to be, as far as the 
Commission has been able to ascertain, a number of uniform practices, 
which the present article attempts to codify. 

(2) It would seem that, according to a very widespread practice, career 
consuls have precedence over honorary consuls. This question is dealt with 
in Chapter III of the present draft. 

(3) Paragraph 5 establishes the precedence of acting heads of posts ac- 
cording to the order of precedence of the heads of posts whom they replace. 
This is justified by the nature of the ad interim function. It has undoubted 
practical advantages, in that the order of precedence can be established 
easily. 


ARTICLE 18 


Occasional performance of diplomatic acts 


In a state where the sending state has no diplomatic mission, a con- 
sul may, on an occasional basis, perform such diplomatic acts as the 
government of the receiving state permits in the particular circum- 
stances. 


Commentary 


(1) This article deals with the special position of the consul in a country 
in which the sending state has no diplomatic mission and in which the con- 
sul is the sole official representative of his state. It has been found in 
practice that the consul in such circumstances will occasionally have to 
perform acts which normally come within the competence of diplomatic 
missions and which are consequently outside the scope of consular fune- 
tions. Under this article, the consent, express or tacit, of the receiving 
state is essential for the performance of such diplomatic acts. 

(2) Unlike Article 19, this article is concerned only with the oceasional 
performance of diplomatic acts. Such performance, even if repeated, does 
not affect the legal status of the consul or confer any right to diplomatic 
privileges and immunities. 
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ARTICLE 19 


Grant of diplomatic status to consuls 


In a state where the sending state has no diplomatic mission, a con- 
sul may, with the consent of the receiving state, be entrusted with diplo- 
matic functions, in which case he shall bear the title of consul-general- 
chargé d’affaires and shall enjoy diplomatic privileges and immunities. 


Commentary 


(1) This article provides for the case where the sending state wishes to 
entrust its consul with the performance not merely of occasional diplo- 
matie acts, as provided for in Article 18, but with diplomatic functions 
generally. In several countries the law makes provision for this possi- 
bility. It would seem that states are at the present day less prone than in 
the past to entrust consuls with diplomatic functions. But even if the 
practice is not now very common, the Commission considers that it should 
be mentioned in a general codification of consular intercourse and immu- 
nities. 

(2) Consuls entrusted with diplomatic functions have in the past borne 
a variety of titles: commissioner and consul-general, diplomatic agent and 
consul-geperal, chargé d’affaires-consul-general, or consul-general-chargé 
d’affaires. The Commission has adopted the last-named title as being the 
most in keeping with the function exercised by the consul in such cases. 

(3) The consul-general-chargé d’affaires must, in addition to having the 
exequatur, at the same time be accredited by means of letters of credence. 
He enjoys diplomatie privileges and immunities. 

(4) The question was raised in the Commission whether the proper place 
for Article 19, and Article 18 too, would not be in the Draft Articles on 
Diplomatie Intercourse and Immunities. Since in both cases the consular 
function is predominant and gives the post its basic character, the Com- 
mission took the view that both articles ought to remain in the draft on 
consular intercourse and immunities. 


ARTICLE 20 


Withdrawal of exequatur 


1. Where the conduct of a consul gives serious grounds for com- 
plaint, the receiving state may request the sending state to recall him 
or to terminate his functions, as the case may be. 

2. If the sending state refuses, or fails within a reasonable time, to 
comply with a request made in accordance with paragraph 1 of this 
article, the receiving state may withdraw the exequatur from the consul. 

3. A consul from whom the exequatur has been withdrawn may no 
longer exercise consular functions. 
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Commentary 


(1) It is customary to signify the revocation of the receiving state’s 
recognition of a consul by the withdrawal of his exeqguatur, though the 
destruction or return of the document evidencing the grant of the ere- 
quatur is not required. 

(2) It should be noted that, according to the terms of the article, the 
- withdrawal of the exequatur must always be preceded by a request to the 
sending state for the recall of the consul or for the termination of his fune- 
tions. This latter expression refers mainly to the case where the consul 
is a national of the receiving state, as honorary consuls often are. 

(3) The right of the receiving state to make the request referred to in 
paragraph 1 is restricted to cases where the conduct of the consul has given 
serious grounds for complaint. Consequently, the withdrawal of the ese- 
quatur is an individual measure which may only be taken in consequence 
of such conduct. The obligation to request the recall of the consul or the 
termination of his functions before proceeding to withdraw the exequatur 
constitutes some safeguard against an arbitrary withdrawal which might 
cause serious prejudice to the sending state by abruptly or unjustifiably 
interrupting the performance of consular functions in matters where more 
or less daily action by the consul is absolutely essential (¢.g., various trade 
and shipping matters, the issue of visas, attestation of signatures, transla- 
tion of documents, etc.). R 

(4) In the event of the withdrawal of the exequatur, the consul con- 
cerned ceases to be entitled to exercise consular functions. In addition, he 
loses the benefits of the present articles and of the relevant agreements in 
force. The question whether the consul continues in such circumstances 
to enjoy consular immunities until he leaves the country or until the lapse 
of a reasonable period within which to wind up his affairs will be dealt 
with in a separate article. 


ARTICLE 21 


Appointment of the consular staff 


Subject to the provisions of Articles 11, 22 and 23 the sending state 
may freely appoint the members of the consular staff. 


Commentary 


(1) The receiving state’s obligation to accept the necessary number of 
consular officials and employees of the consulate flows from the agreement 
by which that state gave its consent to the establishment of consular inter- 
course, and in particular its consent to the establishment of the consulate. 
The issue of the exequatur to the head of consular post is not enough to 
ensure the smooth operation of the consulate, for the consul cannot dis- 
charge the many tasks involved in the performance of the consular function 
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without the help of colleagues, whose qualifications, rank and number will 
depend on the importance of the consulate. 

(2) This article is concerned only with the subordinate staff who assist 
the head of post in the performance of the consular functions. The pro- 
cedure relating to the appointment of the head of consular post, to his 
recognition by the receiving state, and to the withdrawal of such recog- 
nition, has been dealt with in previous articles of the draft. 

(3) The staff of a consulate is divided into two categories: 


(a) The consular officials, 1.e., persons who belong to the consular serv- 
ice and exercise a consular function; 

(b) The employees of the consulate, i.e., persons who perform adminis- 
trative or technical work, or belong to the service staff. 


(4) The sending state is free to choose the members of the consular staff. 
But there are exceptions to this rule, as appears from the proviso in 
Article 21. 


(a) As stipulated in Article 11, consular officials may be appointed from 
amongst the nationals of the receiving state only with the express consent 
of that state. 

(b) Article 22, which gives the receiving state the right to limit the size 
of the consular staff in certain circumstances, is another exception. 

(c) A third exception to the rule laid down in Article 21 consists in the 
faculty of’the receiving state, under Article 23, at any time to declare a 
member of the consular staff not acceptable, or if necessary to refuse to 
recognize him as such. 


(5) The right to appoint to the consulate the necessary number of con- 
sular officials and consulate employees is expressly provided for in certain 
recent consular conventions, in particular the Conventions concluded by 
the United Kingdom with Norway on 22 February 1951 (Article 6), with 
France on 31 December 1951 (Article 3, paragraph 6), with Sweden on 14 
March 1952 (Article 6), with Greece on 17 April 1953 (Article 6), with 
Mexico on 20 March 1954 (Article 4, paragraph 1), with Italy on 1 June 
1954 (Article 4), and with the Federal Republic of Germany on 30 July 
1956 (Article 4, paragraph 1). 

(6) The free choice of consular staff provided for in Article 21 naturally 
does not in any way imply exemption from visa formalities in the receiving 
state in cases where a visa is necessary for admission to that state’s 
territory. 


ARTICLE 22 


Size of the staff 


In the absence of a specific agreement as to the size of the consular 
staff, the receiving state may refuse to accept a size exceeding what is 
reasonable and normal, having regard to circumstances and conditions 
in the consular district, and to the needs of the particular consulate. 
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Commentary 


(1) The Special Rapporteur did not include this provision in his origi- 
nal draft (A/CN.4/l.86), because he was of the opinion that the question 
dealt with in Article 10, paragraph 1, of the Draft Articles on Diplomatic 
Intercourse and Immunities did not arise in the case of consulates, the staff 
of which is usually much smaller. 

(2) Nevertheless, the majority of the members of the Commission, al- 
though recognizing that on this question there were differences of a prac- 
tical nature between diplomatic missions and consulates, considered that it 
was advisable for the time being to recognize the receiving state’s compe- 
tence to settle the question of the size of staff, and that it was therefore 
desirable to follow in this respect the text of Article 10 of the Draft Articles 
on Diplomatic Intercourse and Immunities. 

(3) This article relates to the case in which the receiving state considers 
that the size of the consular staff has been unduly increased. If the receiv- 
ing state considers that the consular staff is too large, it should first try 
to reach an agreement with the sending state. If these efforts fail, then, 
in the opinion of most members of the Commission, it should have the right 
to limit the size of the sending state’s consular staff. 

(4) This right of the receiving state is not, however, absolute, for such 
state is obliged to take into account not only the conditions prevailing in 
the consular district, but also the needs of the consulate concerned, t.e., it 
must apply objective criteria, one of the most decisive being the consulate’s 
needs. Any decision by the receiving state tending to limit the size of the 
consular staff should, in the light of the two criteria mentioned in the pres- 
ent article, remain within the limits of what is reasonable and normal. 


ARTICLE 23 


Persons deemed unacceptable 


1. The receiving state may at any time notify the sending state that 
a member of the consular staff is not acceptable. In that event, the 
sending state shall, as the case may be, recall the person concerned or 
terminate his functions with the consulate. 

2. If the sending state refuses or fails within a reasonable period to 
carry out its obligations under paragraph 1 of this article, the receiving 
state may refuse to recognize the person concerned as a member of 
the consular staff. 


Commentary 


(1) This article, which is concerned only with the consular staff, gives 
the receiving state the right at any time to declare any member of the con- 
sular staff unacceptable. The sending state is then obliged to recall the 
person concerned or to terminate his functions, as the case may be. 

(2) Paragraph 1 takes mto account two different situations which may 
arise. First of all, in the case of a newly-appointed consular official or 
employee of the consulate, the receiving state, if it has objections to the 
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appointment, may, at the time when it learns of the appointment, and in 
particular when it 1s notified thereof, inform the sending state that the 
person in question is not acceptable. In some circumstances, it may do this 
even before the person concerned has arrived in the country to take up his 
duties at the consulate. On the other hand, in the case of a member of the 
consular staff who is already exercising his functions in the receiving state, 
the latter may, in the circumstances under consideration, ask the sending 
state to recall the person in question or to terminate his functions. This 
last phrase relates particularly to the cases in which the person concerned 
is a national of the receiving state or to cases In which, although a national 
of the sending state, he was in permanent residence in the territory of the 
receiving state before being appointed to the sending state’s consulate. 

(3) The expression ‘‘not acceptable’’ used in this article corresponds to 
the phrase persona non grata which is customarily used where diplomatic 
personnel are concerned. 

(4) Paragraph 2 provides that, if the sending state refuses to carry out 
the obligation specified in paragraph 1, or fails to carry it out within a 
reasonable time, the receiving state may refuse to recognize the person 
concerned as a member of the consular staff. This means that the per- 
son concerned will cease to enjoy any consular privileges and immunities 
except in respect of acts performed in the exercise of official functions and, 
should the case arise, may even be expelled from the territory of the re- 
ceiving state. 

(5) Like the Draft Articles on Diplomatic Intercourse and Immunities 
(Article 8), the article is silent on the question whether, in declaring a 
member of the consular staff not acceptable, the receiving state must give 
reasons for its decision. The absence of any express provision on this 
point can only be interpreted as meaning that it is left entirely to the dis- 
eretion of the receiving state whether or not to disclose the reasons for 
its action. 

(6) However, even though the text contains no provision on this point, 
the receiving state should not declare a member of the consular staff un- 
acceptable without having sufficient reason for doing so. It would be 
inconsistent with the obligations assumed by the receiving state in consent- 
ing to the establishment of the consulate in its territory, if it arbitrarily 
declared a member of the consular staff, or perhaps even all the members 
of the staff, unacceptable. 

(7) In the wording originally proposed by the Special Rapporteur, this 
article stated that the right provided for in paragraph 1 might be exercised 
in cases where the behaviour of a member of the consular staff gave serious 
grounds for complaint. A similar stipulation appears in some consular 
conventions and may be justified by the fact that the staff of a consulate 
is usually much smaller than that of a diplomatic mission. That being so, 
the enforced withdrawal of any member of the consular staff may interfere 
much more seriously with the discharge of the consular function than the 
withdrawal of a member of a diplomatie mission would interfere with the 
functioning of the mission. 
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(8) Nevertheless many members of the Commission raised objections 
against the insertion of the aforesaid condition, which they thought went 
too far. Some of these members considered in particular that the obliga- 
tion contained in the proposed text, obliging the receiving state to indicate 
the reasons for which the conduct of a member of the consulate gives serious 
grounds for complaint, was neither in the interests of the two states in 
question, nor in the interests of the officials or employees envisaged by such 
a provision. For the members of the consulate, it was thought preferable 
to follow the same procedure as that provided by Article 8 of the Draft 
Articles on Diplomatic Intercourse and Immunities. In order to facilitate 
agreement on this point, the Special Rapporteur withdrew the words 
‘‘whose conduct gives serious grounds for complaint.”’ 


ARTICLE 24 


Notification of the arrival and departure of members of the consulate, 
members of their families and members of the private staff 


1. The Ministry of Foreign Affairs of the receiving state, or the au- 
thority designated by that Ministry, shall be notified of: 


(a) The arrival of members of the consulate after their appointment 
to the consulate, and their final departure or the termination of their 
functions with the consulate; : 

(b) The arrival and final deparure of a person belonging to the 
family of a member of the consulate and, where appropriate, the fact 
that a person joins the family or leaves the household of a member of 
the consulate; 

(c) The arrival and final departure of members of the private staff 
in the employ of persons referred to in sub-paragraph (a) of this para- 
graph and, where appropriate, the fact that they are leaving the em- 
ploy of such persons. 


2. A similar notification shall be given whenever members of the con- 
sular staff are locally engaged or discharged. 


Commentary 


(1) This article imposes on the sending state the obligation to notify the 
receiving state of: 


(a) The arrival of members of the consulate after being appointed to 
the consulate ; 

(b) Their departure or the termination of their functions with the con- 
sulate ; 

(c) The arrival of members of the families of members of the consulate; 

(d) The arrival of members of the private staff of members of the con- 
sulate ; 

(e) Cases in which persons referred to in sub-paragraph (c) cease to 
belong to the household of members of the consulate; 
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(f) Cases in which members of the private staff cease to be employed 
by members of the consulate; 

(g) Cases of the local appointment or dismissal of members of the con- 
sular staf. 


(2) The receiving state has, in effect, an interest in knowing at all times 
what persons belong to the consulate of the sending state, since these per- 
sons, though in varying degrees, may claim the benefit of consular privi- 
leges and immunities. 

(3) It should be noted that the enjoyment of consular privileges and 
immunities is not conditional on notification, except in the case of persons 
who were in the territory of the receiving state at the time of their appoint- 
ment or at the time when they entered the household of a member of the 
consulate (Article 51 of this draft). 

(4) Save as otherwise provided by the legislation of the receiving state, 
the notification is addressed to the Ministry of Foreign Affairs, which may 
however designate some other authority to which the notifications referred 
to in Article 24 are to be addressed. 

(5) The obligation stipulated in the present article has a counterpart in 
Article 43, at least as far as concerns members of the consulate, members of 
their families and their private staff who are not nationals of the receiving 
state. It consists in the exemption from obligations in the matter of the 
registration of aliens and residence and work permits. | 

(6) This article corresponds to Article 9 of the Draft Articles on Diplo- 
matie Intercourse and Immunities. 


SECTION II: END OF CONSULAR FUNCTIONS 
ARTICLE 25 


Modes of termination 


1. The functions of the head of post shall be terminated in the follow- 
ing events, amongst others: 


(a) His recall or discharge by the sending state; 
(b) The withdrawal of his exequatur; 
(c) The severance of consular relations. 


2. Except in the case referred to in paragraph 1(b) of this article, 
the functions of consular officials other than the head of post shall be 
terminated on the same grounds. In addition, their functions shall 
cease if the receiving state gives notice under Article 23 that it con- 
siders them to be terminated. 


Commentary 


(1) This article deals with the modes of termination of the functions of 
the members of the consulate. The enumeration in paragraph 1 is not ex- 
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haustive, and it contains only the most common causes. The functions - 
may also be terminated by other events, e.g., the death of the consular offi- 
cial or employee, the extinction of the sending state, or the incorporation 
of the consular district into another state. The events terminating the 
functions of a member of the consulate are sometimes set out in inter- 
national consular conventions. 

(2) The distinction between the termination of the functions of the head 
of post and the termination of the functions of other consular officials is 
justified by the differences in the manner of their appointment and in the 
manner in which their functions may be terminated. 


ARTICLE 26 


Maintenance of consular relations in the event of the severance 
of diplomatic relations 


The severance of diplomatic relations shall not ipso facto involve 
the severance of consular relations. 


Commentary 


This article sets forth a generally accepted rule of international law. 
It is understood that this article may later be combined with the provision 
of Article 2, paragraph 2, if the Commission approves the latter. 


ARTICLE 27 


Right to leave the territory of the receiving state and 
facilitation of departure 


1. Subject to the application of the provisions of Article 40, the 
receiving state shall allow the members of the consulate whose functions 
have terminated, the members of their families and the private staff 
in their sole employ, to leave its territory even in case of armed conflict. 

2. The receiving state shall grant to all the persons referred to in 
paragraph 1 of this article the necessary facilities for their departure 
as soon as they are ready to leave. It shall protect them up to the 
moment when they leave its territory. If need be, the receiving state 
shall place at their disposal the necessary means of transport for them- 
selves and their personal effects. 

3. The provisions of paragraph 2 of this article shall not apply where 
a member of the consulate is discharged locally by the sending state. 


Commentary 


(1) In the past, consuls whose functions had terminated have often been 
prevented from leaving the territory, particularly in the case of armed 
conflict. Their right to leave the territory after the termination of their 
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functions in the case of armed conflict has even been questioned as a matter 
of doctrine. Accordingly, the Commission considered it indispensable to 
provide in paragraph 1 of this article that the sending state has a right 
for the members of its consulate, the members of their families, and the 
private staff in their sole employ, to depart from the territory of the 
receiving state. 

(2) The expression ‘‘as soon as they are ready to leave’’ used in para- 
graph 2 of the article, should be interpreted to mean that the receiving 
state should accord to the persons referred to in this article the time neces- 
sary to prepare for their departure and to arrange for the transport of 
their personal property and effects. 

(3) This article corresponds to Article 42 of the Draft Articles on Diplo- 
matie Intercourse and Immunities. In view of the differences between the 
legal status of the members of diplomatic missions and that of consular 
officials and employees, more explicit and detailed provisions have had to 
be included in the present article. 

(4) By virtue of Article 50 of this draft, the article does not apply to 
persons who are nationals of the receiving state. 


ARTICLE 28 


Protection of consular premises and archives and of the interests 
of the sending state 


1. In the event of the severance of consular relations between the 
sending state and the receiving state, 


(a) The receiving state shall, even in case of armed conflict, respect 
and protect the consular premises, together with the consular property 
and archives; 

(b) The sending state may entrust the custody of the consular prem- 
ises and of the consular property and archives to the consulates or 
diplomatic mission of a third state acceptable to the receiving state; 

(c) The sending state may entrust the protection of its interests to 
the consulates or diplomatic mission of a third state acceptable to the 


receiving state. 


2. The provisions of paragraph 1 of the present article shall apply 
also if a consulate of the sending state is closed temporarily or per- 
manently, and the sending state has no diplomatic mission and no other 
consulate in the receiving state. 

3. If the sending state is not represented in the receiving state by a 
diplomatic mission, but has another consulate in that state, that con- 
sulate may be entrusted with the custody of the archives of the con- 
sulate which has been closed and, with the consent of the receiving 
state, with the exercise of consular functions in the district of that 


consulate. 
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Commentary 


(1) In the case referred to in paragraph 2 of this article, the sending 
state may entrust the custody of the consular archives to the consulate or 
diplomatic mission of a third state acceptable to the receiving state, unless 
it decides to evacuate the archives. 

(2) If a consulate has been temporarily or permanently closed in the 
receiving state, a fresh agreement between the receiving state and the send- 
ing state is necessary for the purpose of the provisional or permanent 
transfer of the consular functions of the closed consulate to another con- 
sulate of the sending state in the receiving state. 

(3) This article corresponds to Article 43 of the Draft Articles on 
Diplomatic Intercourse and Immunities. 


CHAPTER II. CONSULAR PRIVILEGES AND [IMMUNITIES 
ARTICLE 29 


Use of the national flag and of the state coat-of-arms 


1. The consulate shall have the right to fly the national flag and to 
display the state coat-of-arms, with an inscription identifying the con- 
sulate, on the building occupied by the consulate, and at er near the 
entrance door. 

2. The head of post shall have the right to fly the national flag on his 
means of transport. 


Commentary 


(1) This provision predicates in the first place the right to fly the 
national flag on the building in which the consulate is housed, and to dis- 
play the state coat-of-arms with an inscription identifying the consulate, 
on the same building, and at or near the entrance door. This right, which 
is vested in the sending state, is confirmed by numerous consular conven- 
tions and must be regarded as being based on a rule of customary inter- 
national law. It is commonly admitted that the inscription appearing on 
the coat-of-arms of the sending state may also be in the official language, 
or one of the official languages, of that state. 

(2) In the case where the whole of the building is used for the purposes 
of the consulate, the national flag may be flown not only on the building 
but also within its precincts. The right to use the national flag is embodied 
in many national regulations. 

(3) A study of the consular conventions shows that the right of the head 
of consular post to fly the national flag on his means of transport is recog- 
nized by a large number of states. This practice may therefore be regarded 
as establishing a rule of general international law. As the actual text of 
the article shows, the means of transport in question must be individual 
ones, such as motor vehicles, vessels of all kinds used exclusively by the 
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' head of consular post, aircraft belonging to the consulate, ete. Accord- 
ingly, this right is not exercisable when the head of consular post uses 
public means of transport (trains, ships and boats, commercial aircraft). 

(4) Besides the head of post who has received the exequatur (Article 13) 
or provisional recognition (Article 14), an acting head of post (Article 
16) may also exercise the privilege referred to in paragraph 3 of this 
commentary. 

(5) The consular regulations applied by some states provide for the use 
of a consular flag (fanion) by their consuls. Article 29 should be inter- 
preted as applying to these cases also. 

(6) The duty of the receiving state to permit the use of the national flag 
of the sending state implies the duty to provide for the protection of that 
flag. Some conventions stipulate that consular flags are inviolable (e.g., 
the Convention of Caracas of 1911, Article III, paragraph 1). 

(7) In connexion with this article, the question was raised of what 
would be the relations between its provisions, once they have been adopted 
and incorporated in a multilateral convention, and municipal law. Some 
members of the Commission considered that the article should not be 
drafted in terms capable of being interpreted as placing upon the receiving 
state the obligation to enforce even as against the owner of the building 
in which the consulate is housed the right of the sending state under 
Article 29. In their opinion, the receiving state’s obligation should not be 
so far-reaching as to require that state to ensure the exercise of the right 
in question in every particular case. This view was opposed by those who 
maintained that any state which has accepted an international undertaking 
is bound to put into effect rules of domestic law for the purpose of ensuring 
the implementation of that undertaking. Other members of the Commis- 
sion, without expressing any definite opinion on this point, considered that 
the question raised no difficulty in practice since it could be settled in eon- 
nexion with the lease. For these reasons, the Commission did not think 
it necessary to examine the problem of the relationship between an inter- 
national treaty and municipal law, as that problem will be discussed and 
resolved within the framework of the law of treaties. 

(8) This article corresponds to Article 18 of the Draft Articles on 
Diplomatie Intercourse and Immunities. 


SECTION I. CONSULAR PREMISES AND ARCHIVES 
ARTICLE 30 


Accommodation 


The sending state has the right to procure on the territory of the 
receiving state, in accordance with the internal law of the latter, the 
premises necessary for its consulates. The receiving state is bound to 
facilitate, as far as possible, the procuring of suitable premises for such 
consulates. 
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Commentary 


(1) The right to procure on the territory of the receiving state the prem- 
ises necessary for a consulate derives from the agreement by which that 
state gives its consent to the establishment of the consulate. The reference 
in the text of the article to the internal law of the receiving state signifies 
that the sending state may procure premises only in the manner laid down 
by the internal law of the receiving state. That internal law may however 
contain provisions prohibiting the acquisition of the ownership of premises 
by aliens or by foreign states, so that the sending state may be obliged to 
rent premises. Even in this ease, the sending state may encounter legal 
or practical difficulties. Hence, the Commission decided to include in the 
draft an article making it obligatory for the receiving state to facilitate, 
as far as possible, the procuring of suitable premises for the consulate of 
the sending state. This obligation does not extend to the residence of 
members of the consular staff, for such a duty would be too onerous for 
the receiving state. 

(2) As compared with Article 19 of the Draft Articles on Diplomatic 
Intercourse and Immunities, the wording of this article was modified so as 
not to impose an unduly heavy burden on recelving states which have a 
large number of consulates in their territory, and also to make allowance 
for the fact that states tend to lease rather than purchase premises when 
seeking accommodation for their consulates in the receiving state. 


ARTICLE 81 


Inviolability of the consular premises 


1. The consular premises shall be inviolable. The agents of the re- 
celving state may not enter them, save with the consent of the head 
of post. 

2. The receiving state is under a special duty to take all appropriate 
steps to protect the consular premises against any intrusion or damage, 
and to prevent any disturbance of the peace of the consulate or impair- 
ment of its dignity. 

3. The consular premises and their furnishings shall be immune from 
any search, requisition, attachment or execution. 


Commentary 


(1) The consular premises comprise any building or any part of a 
building which is used for the purposes of a consulate, whether the build- 
ing is owned by the sending state or by a third party acting on its account, 
or whether the premises are occupied under a lease. If the consulate uses 
an entire building for its purposes, the consular premises also comprise the 
surrounding land and the appurtenances, including the garden, if any; 
for the appurtenances are an integral part of the building and are gov- 
erned by the same rules. It is hardly conceivable that the appurtenances 
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- should be governed by rules different from those applicable to the building 
to which they are attached. 

(2) The inviolability of the consular premises is a prerogative granted 
to the sending state by reason of the fact that the premises in question are 
used as the seat of its consulate. 

(3) The article places two obligations on the receiving state. In the 
first place, that state must prevent its agents from entering the consular 
premises unless they have previously obtained the consent of the head of 
post (paragraph 1). Secondly, the receiving state is under a special duty 
to take all appropriate steps to protect the consular premises against any 
intrusion or damage, and to prevent any disturbance of the peace of the 
consulate or impairment of its dignity (paragraph 2). The expression 
‘‘special duty’’ is used to emphasize that the receiving state is required to 
take steps going beyond those normally taken in the discharge of its general 
duty to maintain public order. 

(4) Paragraph 3 of the article provides that the consular premises must 
not be entered even in pursuance of an order made by a judicial or admin- 
istrative authority. The paragraph states that the consular premises, in- 
cluding their furnishings and fittings, are immune from any search, requisi- 
tion, attachment or execution. This immunity naturally includes immunity 
from military requisitioning and billeting. 

(5) If the consulate uses rented premises, measures of execution against 
the private*owner are permissible, but only in so far as they do not neces- 
sitate entry upon the premises of the consulate. 

(6) By reason of Article 28 of the present draft, the inviolability of the 
consular premises will subsist even in the event of the severance of con- 
sular relations or of the permanent or temporary closure of the consulate. 

(7) The present article follows mutatis mutandis the terms of Article 
20 of the Draft Articles on Diplomatie Intercourse and Immunities. 

(8) The principle of the inviolability of the consular premises is recog- 
nized in numerous consular conventions, including the following: Cuba- 
Netherlands, 31 December 1913 (Article 5); Albania—France, 5 February 
1920 (Article 6) ; Czechoslovakia—Italy, 1 March 1924 (Article 9) ; Greece- 
Spain, 23 September 1926 (Article 9); Poland-Yugoslavia, 6 March 1927 
(Article VIII); Germany—Turkey, 28 May 1929 (Article 6); Costa Rica- 
United States of America, 12 January 1948 (Article VI); Philippines- 
Spain, 20 May 1948 (Article IX, paragraph 2); the consular conventions 
concluded by the United Kingdom with Norway on 22 February 1951 
(Article 10, paragraph 4), with France on 31 December 1951 (Article 11, 
paragraph 1), with Sweden on 14 March 1952 (Article 10, paragraph 4), 
with Greece on 17 April 1953 (Article 10, paragraph 3), with Mexico on 
20 March 1954 (Article 10, paragraph 3) and with the Federal Republic 
of Germany on 30 July 1956 (Article 8, paragraph 3); the conventions 
concluded by the Union of Soviet Socialist Republics with the Hungarian 
People’s Republie on 24 August 1957 (Article 12, paragraph 2), with the 
Mongolian People’s Republie on 28 August 1957 (Article 18, paragraph 2), 
With the Romanian People’s Republic on 4 September 1957 (Article 9, 
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paragraph 2), with the People’s Republic of Albania on 18 September 1957 > 
(Article 3, paragraph 2), with the People’s Republic of Bulgaria on 16 
December 1957 (Article 18, paragraph 2), with the Federal Republic of 
Germany on 25 April 1958 (Article 14, paragraph 3), with Austria on 28 
February 1959 (Article 13, paragraph 2), with the Democratic Republic of 
Viet-Nam on 5 June 1959 (Article 18, paragraph 2) and with the People’s 
Republic of China on 23 June 1959 (Article 13, paragraph 2); the Con- 
sular Convention of 23 May 1957 between Czechoslovakia and the German 
Democratic Republic (Article 5, paragraph 2); and the Havana Conven- 
tion of 1928 regarding consular agents (Article 18). 

(9) Some bilateral consular conventions even recognize the inviolability 
of the consul’s residence. The municipal laws of some (though of very 
few) countries also recognize the inviolability of the consul’s residence. 


ARTICLE 32 


Exemption from taxation in respect of the consular premises 


The sending state and the head of post shall be exempt from all taxes 
and dues levied by the receiving state or by any territorial or local au- 
thority in respect of the consular premises, whether owned or leased, 
other than such as represent payment for specific services rendered. 


Commentary 


(1) The exemption provided for in Article 32 relates to the taxes and 
dues which, but for the exemption, would, under the legislation of the 
receiving state, be leviable on the consular premises owned or leased by 
the sending state or by the head of consular post. The exemption covers 
the taxes and dues charged on the contract of sale, or on the lease, and also 
those charged on the building and rents. 

(2) The exemption to which this article relates is an exemption in rem 
affecting the actual building acquired or leased by the sending state, even 
if the entity entitled to claim the exemption is the sending state or the 
head of consular post. In point of fact, if this provision was interpreted as 
according exemption from taxation only to the sending state and head of 
consular post, but not to the building as such, the owner could charge these 
taxes and dues to the sending state or head of post under the contract of 
sale or lease, and the whole purpose which this exemption sets out to 
achieve would in practice be defeated. 

(3) The expression ‘‘any territorial or local authority’? means any one 
of the territorial or political subdivisions of the state: state (in a federal 
state), autonomous republic, canton, province, county, region, department, 
district, commune, municipality, etc. 

(4) This exemption is subject to an exception indicated in the final 
phrase of the article in respect of taxes and dues which represent payment 
for specifie services, e.g., the tax on radio and television sets, taxes on water, 
electricity, gas consumption, ete. 
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(5) The article repeats mutatis ‘nutandis the text of Article 21 of the 
Draft Articles on Diplomatic Inte pourse and Immunities. 


ARTICLE 33 


Inviolability of the consular archives, and documents and 
official correspondence of the consulate 


The consular archives, the documerits and the official correspondence 
of the consulate shall be inviolable. 


Commentary 


(1) This article lays down one of the essential rules relating to consular 
privileges and immunities, recognized by customary international law. 
While it is true that the inviolability of the consular archives and of the 
documents and the official correspondence of the consulate (hereinafter 
designated as the papers of the consulate) is to some extent guaranteed by 
the inviolability of the consular premises (Article 31), the papers of the 
consulate must as such be inviolable wherever they are, even, for example, 
if a member of the consulate is carrying them on his person, or if they have 
to be taken away from the consulate owing to its closure or on the occasion 
of a removal. For the reasons given, and because of the importance of 
this rule fot the exercise of the consular function, the Commission consid- 
ered it necessary that it should form the subject of a separate article. 

(2) The expression ‘‘archives ... of the consulate” means the chancery 
documents and other papers, together with any furniture intended for 
their custody (Article 1, paragraph (e)). 

(3) The term ‘‘documents’’ means any papers which do not come under 
the heading of ‘‘ official correspondence,’’ e.g., memoranda drawn up by the 
consulate. It is clear that ‘‘civil status’? documents, such as certificates 
of birth, marriage or death issued by the consul, and documents such as 
manifests drawn up by the consul in the exercise of his functions, cannot be 
described for the purposes of this article as documents entitled to inviola- 
bility, for these certificates, manifests, etc., are issued to the persons con- 
cerned or to their representatives as evidence of certain legal acts or events. 

(4) The expression ‘‘official correspondence’’ means all correspondence 
sent by the consulate, or addressed to it by the authorities of the sending 
state, the receiving state or a third state. 

(5) This article corresponds to Article 22 and Article 25, paragraph 2, 
of the Draft Articles on Diplomatic Intercourse and Immunities. The 
Commission considered it necessary to combine the provisions relating to 
the consular archives, the documents and the official correspondence of the 
consulate in a single article, not only because of the similarity of what is 
protected, but also because of the legal status of consular officials, who, 
unlike diplomatic agents, enjoy only a limited personal inviolability and 
are subject to the jurisdiction of the receiving state in respect of all acts 
other than those performed in the exercise of their official duties. 


270 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


(6) The papers of the consulate enjoy inviolability even before the 
exequatur or special authorization is issued to the consul, for the inviola- 
bility is an immunity granted to the sending state and not to the consular 
official personally. 


SECTION If: FACILITATION OF THE WORK OF THE CONSULATE, 
FREEDOM OF MOVEMENT AND COMMUNICATION 


ARTICLE 34 


Facilitation of the work of the consulate 


The receiving state shall accord full facilities for the performance of 
the consular functions. 


Commentary 


(1) This article, which follows the terms of Article 23 of the Draft 
Articles on Diplomatie Intercourse and Immunities, was inserted because 
the consulate needs the assistance of the government and authorities of the 
receiving state, both during its installation and in the exercise of its fune- 
tions. Consuls could not successfully carry out any of the functions enu- 
merated by way of example in Article 4 without the assistance of the 
authorities of the receiving state. The obligation which this article imposes 
on the receiving state is moreover in its own interests, for the smooth 
functioning of the consulate helps to develop consular intercourse between 
the two states concerned. 

(2) It is difficult to define the facilities which this article has in view, 
for this depends on the circumstances of each particular case. It should, 
however, be emphasized that the obligation to provide facilities is confined 
to what is reasonable, having regard to the given cireumstances. 


ARTICLE 35 


Freedom of movement 


Subject to its laws and regulations concerning zones, entry into 
which is prohibited or regulated for reasons of national security, the 
receiving state shall ensure to all members of the consulate freedom 
of movement and travel in its territory. 


Commentary 


The Special Rapporteur did not propose any. article relating to freedom 
of movement, because he considered that, since the consular district is 
usually rather small and only in very exceptional cases comprises the whole 
territory of the state, such a provision was unnecessary. He based his 
‘view on an analysis of the bilateral conventions, which contain no provi- 
sions of this kind. Some of the members of the Commission shared the 
Special Rapporteur’s view, but the majority took the view that the con- 
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.sulate could not properly discharge its duties unless its members were as- 
sured of the same freedom of movement as the members of diplomatic 
missions. The majority was therefore in favour of including in the pres- 
ent draft a rule similar to that contained in Article 24 of the Draft Articles 
on Diplomatie Intercourse and Immunities. 


ARTICLE 36 


Freedom of communication 


1. The receiving state shall permit and protect free communication 
on the part of the consulate for all official purposes. In communicating 
with the government, the diplomatic missions and the other consulates 
of the sending state, wherever situated, the consulate may employ all 
appropriate means, including diplomatic or other special couriers, the 
diplomatic or consular bag and messages in cipher. 

2. The bags containing the consular correspondence shall not be 
opened or detained. 

3. These bags, which must bear visible external marks of their char- 
acter, may only contain documents or articles intended for official use. 


Commentary 


(1) This article predicates a freedom essential for the discharge of con- 
sular functions; and, together with the inviolability of consular premises 
and that of the consulate’s official archives, documents and correspondence, 
it forms the foundation of all consular law. 

(2) By the terms of paragraph 1, freedom of communication is to be 
accorded ‘‘for all official purposes.’ This expression relates to communi- 
cation with the government of the sending state; with the authorities of that 
state, and, more particularly, with its diplomatic missions and other con- 
sulates, wherever situated; with the diplomatic missions and consulates of 
other states; and, lastly, with imternational organizations. 

(3) As regards the means of communication, the article specifies that 
the consulate may employ all appropriate means, including diplomatie or 
other special couriers, the diplomatic or consular bag, and messages in 
cipher. In drafting this article, the Commission based itself on existing 
practice, which is as a rule to make use of the diplomatic courier service, 
2.€., OË the couriers dispatched by the Ministry of Foreign Affairs of the 
sending state or by a diplomatic mission of the latter. Such diplomatic 
couriers maintain the consulate’s communications with the diplomatic mis- 
sion of the sending state, or with an intermediate post acting as a collecting 
and distributing centre for diplomatic mail; with the authorities of the 
sending state; or even with the sending state’s diplomatic missions and 
consulates in third states. In all such cases, the rules governing the dis- 
patch of diplomatic couriers, and defining their legal status, are applicable. 
The consular bag may either be part of the diplomatic bag, or may be 
carried as a separate bag shown on the diplomatie courier’s waybill. This 
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last procedure is preferred where the consular bag has to be transmitted. 
to a consulate en route. 

(4) However, by reason of its geographical position, a consulate may 
have to send a special courier to the seat of the diplomatie mission or even 
to the sending state, particularly if the latter has no diplomatic mission 
in the receiving state. The text proposed by the Commission provides for 
this contingency. The special courier must enjoy the same protection in 
the receiving state as the diplomatie courier. He enjoys inviolability of 
person and is not liable to any form of arrest or detention. He must be 
provided with a document certifying his status as a special courier. 

(5) The consular bag referred to in paragraph 1 of the article may be 
defined as a bag (sack, box, wallet, envelope or any sort of package) con- 
taining documents or articles, or both, intended for official purposes. The 
consular bag must not be opened or detained. This rule, set forth in 
paragraph 2, is the logical corollary of the rule providing for the inviola- 
bility of the consulate’s official correspondence, archives and documents, 
which is the subject of Article 33 of the draft. As is specified in para- 
graph 3, consular bags must bear visible external marks of their character, 
t.e., they must bear an inscription or other external mark so that they can 
be identified as consular bags. 

(6) Freedom of communication also covers messages in cipher, t.e., mes- 
sages In secret language, and, of course, also messages in code, i.e., messages 
in a conventional language which is not secret and is employed for reasons 
of practical utility and, more particularly, in order to save time and money. 
Some consular conventions add that the messages of consulates shall enjoy 
transmission at the same rates as the messages of diplomatic missions. 
In the absence of sufficient information on the practice of states in this 
matter, the Commission preferred not to enter upon it for the time being. 

(7) The question whether the article authorizes the consulate to instal 
and use a wireless transmitter must be answered in the negative. Under 
the international conventions on telecommunications, the consulate has to 
apply to the receiving state for a special licence if it wishes to instal a 
telecommunication post. 

(8) Correspondence and other communications in transit, including mes- 
Sages in cipher, enjoy protection in third states also, in conformity with the 
provisions of Article 52, paragraph 4, of the present draft. The same 
protection is enjoyed by special couriers in third states. 


ARTICLE 37 


Communication with the authorities of the recetving state 


1. In the exercise of the functions specified in Article 4, consuls may 
address the authorities which are competent under the law of the re- 
ceiving state. 


16 Sir Gerald Fitzmaurice said that in voting in favour of the Report he must reserve 
his position in regard to paragraph 7 of the Commentary to Article 36 since in his view 
the provisions of the various telecommunications conventions have no relation to the use 
of what is known as the diplomatie wireless. 


+ 
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2. Nevertheless, consuls may not address the Ministry of Foreign 
Affairs of the receiving state unless the sending state has no diplomatic 
mission to that state. 

3. The procedure to be observed by consuls in communicating with 
the authorities of the receiving state shall be determined by the rele- 
vant international agreements and by the laws and usages of the re- 
ceiving state. 


Commentary 


(1) It is a well-established principle of international law that consuls, in 
the exercise of their functions as set out in Article 4, may address only the 
local authorities. The Commission was divided on the question of what 
these authorities are. 

(2) Some members of the Commission, pointing out that the exercise of 
the competence of the consulate with respect to the receiving state is re- 
stricted to the consular district—as is apparent, also, from Article 1 (e) 
and Article 4 of the present draft—considered that the only cases in which 
consuls could address authorities outside the consular district were those 
where a particular service constituted the central service for the entire 
territory of the state, or for one of the state’s territorial or political sub- 
divisions (e.g., the emigration or immigration services, or the chambers of 
ecommerce in many states). They held that if the consul’s applications to 
the local authorities or to the centralized services were not given due con- 
sideration, he could address the government through the diplomatie mission 
of the sending state, direct communication with a ministry of the receiving 
state being permissible only if the sending state had no diplomatic mission 
in the receiving state. 

(3) Other members of the Commission took the view that consuls might, 
in the case of matters within their consular district, address any authority 
of the receiving state direct, including the central authorities, with the 
exception of the Ministry of Foreign Affairs. In their opinion, any re- 
strictions in this sense imposed upon consuls by the regulations of the send- 
ing state are internal measures without relevance for international law. 

(4) The text of the article represents a compromise between the two 
points of view. It leaves it for each receiving state to determine what are 
the competent authorities which may be addressed by consuls in the exer- 
cise of their functions, and yet it does not exclude recourse to central au- 
thorities. The text gives consuls the right themselves to address the Min- 
istry of Foreign Affairs of the receiving state in the special case where 
the sending state has no diplomatic mission in the receiving state. 

(5) Paragraph 3 of the article provides, in conformity with the practice 
of states, that the procedure to be observed by consuls in communicating 
with the authorities of the receiving state shall be determined by the rele- 
vent international agreements and by the laws and usages of the receiving 
state. For example, the laws of some countries require consuls who wish 
to address the government of the receiving state to communicate through 
their diplomatic mission; or they provide that consuls of countries which 
have no diplomatic representation in the receiving state may address only 
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certain officials of the Ministry of Foreign Affairs in well-defined cases. . 
The receiving state may: also prescribe other procedures to be observed by 
foreign consuls. 

(6) It should be noted that the communications of consuls with the au- 
thorities of the recelving state are often governed by consular conventions. 
For example, the Consular Convention of 1913 between Cuba and the 
Netherlands (Article 6) and the Consular Convention of 1924 between 
Czechoslovakia and Italy (Article 11, paragraph 4) provide that consuls 
may not address the central authorities except through the diplomatie 
channel. The Consular Convention of 1923 between Germany and the 
United States of America (Article 21) gives only the consul-general or 
consular official stationed in the capital the right to address the govern- 
ment. Other conventions authorize the consul to communicate not only 
with the competent authorities of his district but also with the competent 
departments of the central government; however, he may do so only in cases 
where there is no diplomatie mission of the sending state in the receiving 
state. (See in particular the Consular Conventions concluded by the 
United Kingdom with Norway on 22 February 1951 (Article 19, para- 
graph 2) and with France on 31 December 1951 (Article 24, paragraph 2). 
Other conventions authorize the consul to correspond with the ministries 
of the central government, but stipulate that the consul may not communi- 
cate directly with the Ministry of Foreign Affairs except in the absence of 
a diplomatic mission of the sending state. (See the Consular Convention 
of 17 April 1953 between Greece and the United Kingdom (Article 18, 
paragraph 1 (d))). 


ARTICLE 38 


Levying of consular fees and charges, and exemption of such 
fees and charges from taxes and dues 


1. The consulate is entitled to levy in the territory of the receiving 
state the fees and charges provided by the law of the sending state for 
consular acts. 

2. Neither the receiving state nor any territorial or local authority 
shall levy any tax or due on the consular fees and charges referred to 
in paragraph 1 of this article, or in respect of the issuance of receipts 
for such fees or charges. 


Commentary 


(1) This article states a rule of customary international law. Since the 
earliest times consuls have levied fees for services rendered to their nation- 
als, originally fixed as a percentage of the quantity or of the value of goods 
imported through the ports by the nationals concerned. At the present 
time, every state levies fees provided by law for official acts performed by 
its consulates. It must be borne in mind that since the levying of consular 
fees and charges is bound up with the exercise of consular functions it is 
subject to the general limitation laid down in the introductory sentence of 
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. paragraph 1 of Article 4. For this reason, a consulate would not be en- 
titled to levy charges on consular acts whieh are not recognized by the 
present articles or by other relevant international agreements in force, and 
which would be a breach of the lauw of ihe receiving state. 

(2) Paragraph 2 of this article affiiens another rule of customary inter- 
national law in this particular sphere, van: ly that no sovereign state can 
be subjected to the jurisdiction of anotucr state. This provision stipulates 
that the revenue obtained from the fees cd charges levied by a consulate 
for consular acts shall be vsempt com alj texes and dues levied either by 
the receiving state or by any of its ..rvitorsal or local authorities. In 
addition, this paragraph revvgnizes thet the receipts issued by a consulate 
for the payment of consula; tevs or charges are likewise exempt from taxes 
or dues levied by the receiving state. These dues include, amongst others, 
the stamp duty charged in many countries on the issuance of receipts. 

(3) The expression ‘‘any territorial or local authority” comprises all 
territorial or political subdivisions of the state: state (in a federal state), 
autonomous republic, canton, province, county, region, department, com- 
mune, distriet, municipality, ete. 

(4) This article leaves aside for the time being the question of the 
extent to which acts performed at a consulate between private persons are 
exempt from the taxes and dues levied by the law of the receiving state. 
The opinion was expressed that such acts should be subject to the said taxes 
or dues only if intended to produce effects in the receiving state. It was 
contended that it would be unjustifiable for the receiving state to levy 
taxes and dues on acts performed, for example, between the nationals of 
two foreign states and intended to produce legal effects in one or more 
foreign states. However, as the Commission had not sufficient information 
at its disposal about the practice of states in this matter, it contented itself 
with bringing the problem to the attention of governments and requesting 
them for information about the way in which it is handled under their 
law or practice. 

(5) The exemption of the members of the consulate and members of 
their families from taxation is dealt with in Article 45. 


SECTION III: PERSONAL PRIVILEGES AND IMMUNITIES 


ARTICLE 39 


Special protection and respect due to consuls 


The receiving state is bound to accord special protection to consuls 
by reason of their official position, and to treat them with due respect. 
It shall take all reasonable steps to prevent any attack on their persons, 
freedom or dignity. 


Commentary 


(1) The rule that the receiving state is under a legal obligation to accord 
special protection to consuls and to treat them with respect must be re- 
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garded as forming part of customary iviternational law. Its basis lies in 
the fact that, according to the view generally aec epted today, the consul 
represents the sending state in the cousular district, and by reason of his 
position is entitled to greater protection than is enjoyed in the territory 
of the receiving state by resident aliens. He is also entitled to be treated 
with the respect due to agents of foreign states. 

(2) The rule laid down tends in the direction of assuring to the consul 
a protection that may go beyond the benefits provided by the various arti- 
eles of the present draft relative to co! sular intercourse and immunities. 
It applies in particular to all situations not actually provided for, and 
even assures to the consul a right of special protection where he is sub- 
jected to annoyances not constituting attacks on his person, freedom or 
dignity as mentioned in the second sentence of this article. 

(3) The fact of receiving the consul places the receiving state under an 
obligation to ensure his personal safety, particularly in the event of tension 
between that state and the sending state. The receiving state must there- 
fore take all reasonable steps to prevent attacks on the consul’s person, 
freedom, or dignity. It must, for example, protect him against slanderous 
press campaigns. 

(4) Under the provisions of Article 51, a consul starts to enjoy the 
special protection provided for in Article 39 as soon as he enters the terri- 
tory of the receiving state on proceeding to take up his post, or, if already 
in that territory, as soon as his appointment is notified to theeMinistry of 
Foreign Affairs or to the authority designated by that Ministry. 

(5) The protection of the consul after the termination of his functions 
is dealt with in Article 27 of the draft. 

(6) The expression ‘‘reasonable steps’’ must be interpreted in the light 
of the circumstances of the case. It includes all steps which the receiving 
state is in a position to take, having regard to the actual state of affairs at 
the place where the consul’s residence or the consulate is situated, and to 
the physical means at its disposal. 

(7) The rule codified in this article is embodied in many consular con- 
ventions, including, amongst recent ones, the Conventions concluded by the 
United Kingdom with Norway on 22 February 1951 (Article 5, par. 2), 
with Greece on 17 April 1953 (Article 5, par. 2), with Mexico on 20 March 
1954 (Article 5, par. 2) and with Italy on 1 June 1954 (Article 5, par. 2); 
and the Convention concluded by the Soviet Union with the Federal Re- 
public of Germany on 25 April 1958 (Article 7), and with the People’s 
Republie of China on 23 June 1959 (Article 5). 


ÅRTICLE 40 


Personal inviolability 


1, Consular officials who are not nationals of the receiving state and 
do not carry on any gainful private activity shall not be liable to arrest 
or detention pending trial, except in the case of an offence punishable 


M - 
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by a maximum sentence of not less than five years’ imprisonment 
| Alternatively: “except in the case of a grave crime” ]. 

2. Except in the case specified in paragraph 1 of this article, the 
officials referred to in that paragraph shall not be committed to prison 
or subjected to any other restriction upon their personal freedom save 
in execution of a final sentence of at least two years’ imprisonment. 

3. In the event of criminal proceedings being instituted against a con- 
sular official of the sending state, he must appear before the competent 
authorities. Nevertheless the proceedings shall be conducted with the 
respect due to him by reason of his official position and, except in the 
case referred to in paragraph 1 of this article, in a manner which will 
hamper the exercise of the consular function as little as possible. 

4, In the event of the arrest or detention, pending trial, of a member 
of the consular staff, or of criminal proceedings being instituted against 
him, the receiving state shall notify the head of the consular post ac- 
cordingly. Should the latter be himself the object of the said meas- 
ures, the receiving state shall notify the diplomatic representative of 
the sending state. 


Commentary 


(1) The purpose of this article is to settle the question of the personal 
inviolability of consuls, which has been controversial both as a matter of 
doctrine, and in the practice of states, since the time when consuls, having 
ceased to be public ministers, became subject to the jurisdiction of the state 
in which they discharge their functions. Since the Barbuit case in 1737, 
when an English court refused to recognize the immunity from jurisdiction 
of a consul (agent for commerce) of the King of Prussia, the personal 
inviolability of consuls has not been recognized by the case law of the 
national courts of many countries of Europe and America. . 

(2) Reacting against this practice, states have attempted to provide for 
the personal inviolability of their consuls through conventions, by including 
personal immunity clauses in consular conventions. The practice of in- 
cluding a personal immunity clause has become very widespread since the 
Convention of Pardo, signed on 13 March 1769 between France and Spain, 
which provided that the consuls of the two contracting parties should 
enjoy personal immunity so as not to be liable to arrest or imprisonment 
except for crimes of an atrocious character, or in cases where the consuls 
were merchants (Article IT). 

(3) The personal immunity clause was for a long time interpreted in 
fundamentally different ways. Some writers claimed that it conferred vir- 
tual exemption from civil and criminal Jurisdiction, except in cases where 
the consul was accused of a felony. Others have interpreted the immunity 
as conferring exemption from arrest and from detention pending trial, 
except in case of felony, and exemption from attachment of the person in 
a civil matter. Courts, which were at first divided as to the meaning to be 
given to the expression ‘‘personal immunity,” have interpreted the ex- 
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pression as meaning personal inviolability and not immunity from juris- 
diction. 

(4) From an analysis of recent consular conventions, it is evident that 
states, while asserting the subjection of consuls to the jurisdiction of the 
receiving state, recognize their personal inviolability except in cases where 
they have committed a grave crime. While some conventions exempt con- 
suls not only from arrest, but also from prosecution save in eases of felony 
(e.g., the Convention of 12 January 1948 between Costa Rica and the 
United States of America, Article II), the vast majority of recent conven- 
tions do no more than exempt consuls simply from arrest or detention or, 
in general, from any restriction on their personal freedom, except in cases 
where they have committed an offence the degree of seriousness of which 
is usually defined in the convention. 

(5) Some conventions provide simply for exemption from arrest and 
detention pending trial, while others are general in scope and cover all 
forms of detention and imprisonment. 

(6) Apart from this difference in scope, the conventions differ duly im 
the manner in which they determine the nature of the offences in respect 
of which personal inviolability is not admitted. Some conventions which 
recognize personal inviolability make an exception in the case of ‘‘serious 
criminal offences,” while others (much more numerous) permit the arrest 
of consuls only when they are charged with penal offences defined and 
punished as felonies by the criminal law of the receiving state.” Sometimes 
the offences in respect of which inviolability is not recognized are defined 
by reference to the type of penalty applicable (death penalty or penal 
servitude). In other cases the crimes in respect of which inviolability 
does not apply are enumerated. Lastly, a large group of bilateral con- 
ventions uses as the criterion for determining the cases in which the arrest 
of consuls is permitted the length of the sentence which is imposed by the 
law of the receiving state for the offence committed. Some conventions 
even contain two different definitions of the offence, or specify two different | 
lengths of sentence, one being applicable in one of the contracting states 
and the other in the other state. 

(7) Some consular conventions allow arrest and detention pending trial 
only on the double condition that the offence is particularly serious (accord- 
ing to the definition given in the convention concerned) and that the 
consular official is taken in flagrante delicto. 

(8) Where conventions do no more than exempt consuls from arrest 
pending trial except in the case of felonies, they sometimes contain clauses 
which provide that consuls or career consular officials may not be placed 
under personal arrest, either pending trial, or as a measure of execution 
in a civil or commercial case; and equally neither in the case of an alleged 
offence nor as punishment for an offence subject to prosecution by way of 
administrative proceedings. Other conventions expressly exclude arrest in 
civil and commercial cases. 

(9) The scope of the provisions designed to ensure personal immunity 
is restricted ratione personae in that 
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(a) Conventions generally exclude consular officials who are nationals 
of the reeciving state from the benefit of clauses granting personal inviola- 
bility ; and 

(b) They exclude consular officials engaged in commercial activities from 
exemption from personal constraint in connexion with such activities. 


(10) Conventions determine in various ways what persons shall enjoy 
inviolability. Some grant personal inviolability to consuls only (consular 
officers) ; others grant it also to other consular officials, and some even to 
certain categories of consulate employees. 

(11) The Commission considered that, despite the divergent views on 
the technical question of the definition of offences for which personal in- 
violability could not be admitted, there was enough common ground in the 
practice of states on the substance of the question of the personal inviola- 
bility of consular officials to warrant the hope that states may accept the 
principle of the present article. 

(12) Paragraphs 1 to 3 of the article refer solely to consular officials 
1.€., heads of post and other members of the consulate who exercise a con- 
sular function in the receiving state (Article 1 (h)). Hence, personal 
inviolability does not extend to consulate employees. Moreover, only con- 
sular officials who are not nationals of the receiving state, and who are not 
engaged in gainful private activity, enjoy the personal inviolability pro- 
vided for in this article. 

(13) Under the terms of paragraph 1 of this article, the consular officials 
referred to in this article enjoy general immunity from arrest and detention 
pending trial in the case of all minor offences. The difficulty is to deter- 
mine the offences in respect of which inviolability should not be granted. 
The Commission realized that none of the methods which it might adopt to 
define such offences would be entirely satisfactory. It therefore proposes 
two varlants for paragraph 1. Under the terms of the first variant, ex- 
emption from arrest and detention pending trial is not granted in respect 
of offences which, under the law of the receiving state, are punishable by 
a maximum sentence of not less than five years’ imprisonment. The second 
variant permits arrest and detention pending trial for all serious offences. 
The term “‘imprisonment’’ covers, of course, all forms of the penalty, 
which vary from country to country (imprisonment, solitary confinement, 
forced labour, etc.). 

(14) Paragraph 2 of the article provides that consular officials, save in 
cases where, under paragraph 1 of the article, they are liable to arrest or 
detention pending trial, enjoy personal inviolability except in execution 
of a final sentence of at least two years’ imprisonment. According to this 
provision, consular officials 

(a) May not be committed to prison in execution of a judgement if the 
sentence imposed is of less than two years; 

(b) May not be committed to prison in execution of a court decision 
other than a judgement such as, for example, an ordinary procedural ruling 
given in the course of the proceedings; and, a fortiori, not in execution of 
a mere administrative order; 
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(c) Are not liable to any other restriction upon their personal freedom, 
such as, for instance, methods of execution involving restrictions on per- 
sonal freedom (imprisonment for debt, imprisonment for the purpose of 
compelling the debtor to perform an act which he must perform in person, 
ete.). 

(15) Accordingly, this article excludes the arrest or imprisonment of 
consular officials for minor offences. The imprisonment of a consul or 
other consular official hampers considerably the functioning of the con- 
sulate, and makes the discharge of its daily tasks difficult—which is par- 
ticularly serious inasmuch as many of the matters calling for consular 
action will not bear delay (e.g., the issue of visas, passports and other travel 
documents; the legalization of signatures on commercial documents and 
invoices; various activities in connexion with shipping, ete.). Any such 
step would harm the interests, not only of the sending state, but also of 
the receiving state, and would seriously affect consular relations between 
the two states. It would be difficult to admit the possibility that the func- 
tioning of a consulate could at any time be interrupted, or at least seriously 
jeopardized, by action taken by local authorities in connexion with some 
trivial offence. 

(16) The Commission could not accept the argument that a sentence 
pronounced by a court of the receiving state would be meaningless if, under 
this article, it could not be executed. It must be noted, first, that the same 
argument applies to the exceptional cases in which diplomatié agents are 
liable to the jurisdiction of the receiving state (see Article 29, paragraph 
1 (a), (b) and (c) and paragraph 3 of the Draft Articles on Diplomatic 
Intercourse and Immunities), and to cases where the sending state has 
waived the immunity (Article 30 of the same draft). Nevertheless, the 
exercise of judicial authority by the receiving state may be regarded as 
desirable and even indispensable. A further point to be taken into con- 
sideration is that under the laws of many countries, courts may—for ex- 
ample, in the case of a first offence—award a suspended sentence. Lastly, 
a court sentence may always be made a ground by the receiving state for 
requesting the recall of the convicted consular official. 

(17) Paragraph 3 of this article, which deals with the conduct of crimi- 
nal proceedings against a consular official, prescribes that an official against 
whom such proceedings are instituted must appear before the competent 
authorities. The latter expression means other tribunals as well as ordi- 
nary courts. The consular official is not required to appear in person and 
may be represented by his attorney. The rule set out in the first sentence 
of paragraph 3 is to be read in the light of the second sentence of that 
paragraph, which specifies that the proceedings must be conducted with 
the respect due to the consular official by reason of his official position and, 
except where he is arrested or detained pending trial in conformity with 
paragraph 1, in such manner as to hamper the exercise of consular func- 
tions as little as possible. This requirement must be taken as meaning that, 
save where arrest pending trial is admissible under paragraph 1, no co- 
ercive measure may be applied against a consular official who refuses to 
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appear before the court. The authority concerned can of course always 
take the consular official’s deposition at his residence or office, if this is 
permissible under the law of the receiving state and possible in practice. 

(18) Paragraph 4 of this article, unlike the other paragraphs, refers not 
only to consular officials but also to all other members of the consulate. 
It establishes the obligation of the receiving state to notify the head of the 
consular post if a member of the consular staff is arrested or placed in 
custody pending trial, or if criminal proceedings are instituted against 
him. The duty to notify the diplomatic representative of the sending state 
if the head of the consular post is himself the object of the said measures 
is to be accounted for both by the gravity of the measures that affect the 
person in charge of a consulate and by practical considerations. 

(19) The inviolability which this article confers is enjoyed from the 
moment the consular official to whom it applies enters the territory of the 
receiving state to take up his post. He must, of course, establish his iden- 
tity and claim status as a consular official. If he is already in the territory 
of the receiving state at the time of his appointment, inviolability is en- 
joyed as from the moment when the appointment is notified to the Ministry 
of Foreign Affairs, or to the authority designated by that Ministry (see 
Article 51 of this draft). A consular official enjoys a like inviolability in 
third states if he passes through or is in their territory when proceeding 
to take up or return to his post, or when returning to his own country 
(Article 52? paragraph 1). 

(20) If a member of the diplomatic staff of the sending state’s diplo- 
matie mission is assigned to a consulate, he continues to enjoy the full 
measure of inviolability accorded to diplomatic agents. 


ARTICLE 41 


Immunity from jurisdiction 


Members of the consulate shall not be amenable to the jurisdiction 
of the judicial or administrative authorities of the receiving state in 
respect of acts performed in the exercise of their functions. 


Commentary 


(1) Unlike members of the diplomatic staff, all the members of the con- 
sulate are in principle subject to the jurisdiction of the receiving state, 
unless exempted by one of the present rules or by a provision of some 
other applicable international agreement. In particular, they are, like 
any private person, subject to the jurisdiction of the receiving state in re- 
spect of all their private acts, more especially as regards any private gain- 
ful activity carried on by them. The exceptions to this rule are stated in 
Article 41 et seq. 

(2) The rule that, in respect of acts performed by them in the exercise 
of their functions (official acts), members of the consulate are not amenable 
to the jurisdiction of the judicial and administrative authorities of the 
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receiving state, is part of customary international law. This exemption 
represents an immunity which the sending state is recognized as possessing 
in respect of acts which are those of a sovereign state. By their very 
nature such acts are outside the jurisdiction of the receiving state, whether 
civil, criminal or administrative. Since official acts are outside the juris- 
diction of the receiving state, no criminal proceedings may be instituted 
in respect of them. Consequently, consular officials enjoy complete inviola- 
bility in respect of their official acts. 

(3) In the opinion of some members of the Commission, the article 
should have provided that only official acts within the limits of the consular 
powers enjoy Immunity from jurisdiction. The Commission was unable to 
accept this view. It is in fact often very difficult to draw an exact line 
between what is still the consular official’s official act performed within the 
scope of the consular functions and what amounts to a private act or 
communication exceeding those functions. If any qualifying phrase had 
been added to the provision in question, the exemption from jurisdiction 
could always be contested, and the phrase might be used at any time to 
weaken the position of a member of the consulate. 

(4) This article does not apply to members of the consulate who are 
nationals of the receiving state. Their legal status is governed by Article 
50 of these draft articles. 


ARTICLE 42 z 


Liability to give evidence 


1, Members of the consulate are liable to attend as witnesses in the 
course of judicial or administrative proceedings. Nevertheless, if they 
should decline to do so, no coercive measure may be applied with respect 
to them. 

2. The authority requiring the evidence of a consular official shall 
take all reasonable steps to avoid interference with the performance of 
his official duties and shall, where possible and permissible, arrange for 
the taking of such testimony at his residence or office. 

3. Members of the consulate may decline to give evidence concerning 
matters connected with the exercise of their functions and to produce 
official correspondence and documents relating thereto. In this case 
also, the authority requiring the evidence shall refrain from taking any 
coercive measures with respect to them. 


Commentary 


(1) In contrast to members of a diplomatie mission, consuls and other 
members of the consulate are not exempted by international law from lia- 
bility to attend as witnesses in courts of law or in the course of administra- 
tive proceedings. However, the Commission agreed that if they should 
decline to attend, no coercive measure may be applied with respect to them. 
This privilege is confirmed by a large number of consular conventions. 
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For this reason, the letter of the judicial or administrative authority invit- 
ing consular officials to attend should not contain any threat of a penalty 
for non-appearance. 

(2) The Commission noted that consular conventions apply different 
methods so far as concerns the procedure to be followed in taking the testi- 
mony of consular officials. In view of the provisions contained in numerous 
conventions, the Commission merely inserted two fundamental rules on the 
subject in paragraph 2 of this article: 


(a) The authority requiring the evidence shall take all reasonable steps 
to avoid interference with the performance by the consular official of his 
official duties; 

(b) The authority requiring the evidence shall, where possible and per- 
missible, arrange for the taking of such testimony at the consular official’s 
residence or office. 


As can be seen from this last condition, the testimony of a consular official 
cannot be taken at his residence or office unless this is permitted by the 
legislation of the receiving state. But even in eases where the legislation 
of that state allows testimony to be taken at the consular official’s residence 
or office, e.g., through a judge deputed to act for the president of the court 
(juge délégué), there may be exceptional cases in which the consular offi- 
cial’s appearance in court is, in the opinion of the court, indispensable. 
The Commission wished to make allowance for this ease by inserting the 
word ‘‘possible.’’ If the testimony of the consular official is to be taken 
at his residence or office, the date and hour of the deposition should of 
course be fixed by agreement between the court and the consulate to which 
the official in question belongs. The date of the deposition should be fixed 
in such a way as not to delay the proceedings unnecessarily. While the 
second rule may be regarded as an application of the first, the first rule 
nevertheless expresses a general principle which should be applied both 
in cases which are covered by the second rule and in eases in which the 
consular official is to appear before the court. 

(3) The right of members of the consulate to decline to give evidence 
concerning matters connected with the exercise of their functions, and to 
decline to produce any official correspondence or documents relating 
thereto, is confirmed by a large number of consular conventions. The right 
to decline to produce official correspondence and papers in court is a logi- 
eal corollary of the inviolability of the correspondence and documents of 
the consulate. However, the consul or any other member of the consulate 
should not decline to give evidence concerning events which came to his 
notice in his eapacity as registrar of births, marriages and deaths; and he 
should not decline to produce the documents relating thereto. 

(4) This article applies to career consuls only, since the similar liability 
of honorary consuls is governed by Articles 54 and 60 of this draft. 

(5) By virtue of Article 50 of this draft, this article does not apply to 
members of the consulate who are nationals of the receiving state. 
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ARTICLE 43 


Exemption from obligations in the matter of registration of aliens 
and residence and work permits 


Members of the consulate, members of their families, and their pri- 
‘vate staff, shall be exempt from all obligations under local legislation 
in the matter of the registration of aliens, residence permits and work 
permits. 


Commentary 


(1) Under Article 24 of this draft, the arrival of members of the con- 
sulate, and of members of their families, and of their private staff, must 
be notified to the Ministry of Foreign Affairs or to the authority designated 
by that Ministry. In accordance with the practice of numerous countries, 
it seemed necessary to exempt these persons from the obligation which the 
law of the receiving state imposes on them to register as aliens and to apply 
for a residence permit. 

(2) In a great many states, the Ministry of Foreign Affairs issues to 
members of the consulate and to members of their families special cards to 
be used ag documents of identity certifying their status as members of the 
consulate or of the family of a member of the consulate. An obligation to 
issue such documents of identity is imposed by several consular conven- 
tions. Although the Commission considers that this practice should become 
general and should be accepted by all states, it did not think it necessary 
to include a provision to that effect in the draft in view of the purely 
technical character of the point involved. 

(3) The extension of the said exemption to private staff is justified on 
practical grounds. It would in fact be difficult to require a member of the 
consulate who brings a member of his private staff with him from abroad 
to comply with the obligations in question in respect of a person belong- 
ing to his household, if he and the members of his family are themselves 
exempt from those obligations. 

(4) Since the appointment of consular staff is governed by Article 21 
of the draft, the exemption from the obligations imposed by local legislation 
in the matter of work permits can apply only to members of a consulate 
who wish to employ in their service, in a country in which the employment 
of foreign workers is subject to a work permit, persons who have the na- 
tionality of the sending state or of a third state. 

(5) By its very nature the exemption can apply to aliens only, since only 
they could be contemplated by legislation of the receiving state concerning 
the registration of aliens, and residence and work permits. The exemption 
in question can accordingly have no application to members of the con- 
sulate or to members of their family who are nationals of the receiving 
state. 

(6) There is no article corresponding to this provision in the Draft 
Articles on Diplomatic Intercourse and Immunities. The Commission con- 
sidered that because of the existence of diplomatie privileges and immuni- 
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ties and, more particularly, of the very broad immunity from jurisdiction 
which the diplomatie draft accords, not only to diplomatie agents and to 
members of their family who form part of their households but also to mem- 
bers of the administrative and technical staff of the diplomatie mission and 
to members of their family who form part of their households, such a 
provision could not have the same importance in the sphere of diplomatic 
intercourse and immunities as it has for consular intercourse and immu- 
nities. 


ARTICLE 44 


Soctal security exemption 


1. Subject to the provisions of paragraph 3 of this article, the mem- 
bers of the consulate and the members of their families belonging to 
their household, shall be exempt from the social security system in force 
in the receiving state. 

2. The exemption provided for in paragraph 1 of this article shall 
also apply to members of the private staff who are in the sole employ 
of members of the consulate, on condition 


(a) That they are not nationals of or permanently resident in the 
receiving state; and 

(b) That they are covered by the social security system of the send- 
ing state ot of a third state. 


3. Members of the consulate who employ persons to whom the ex- 
emption provided for in paragraph 2 of this article does not apply shall 
be subject to the obligations which the social security laws of the re- 
ceiving state impose upon employers. 

4, The exemption provided for in paragraphs 1 and 2 of this article 
shall not preclude voluntary participation in the social security system, 
provided that such participation is allowed by the laws of the receiving 
state. 


Commentary 


(1) This exemption from social security regulations is justified on prac- 
tical grounds. If whenever in the course of his career a member of the 
consulate is posted to consulates in different countries he and the members 
oË his family ceased to be subject to the social security legislation of the 
sending state (health insurance, old age insurance, disability insurance, 
etc.), and if on each such occasion he were expected to comply with the 
provisions of legislation different from that of the sending state, consider- 
able difficulties would result for the official or employee concerned. It is 
thus in the interests of all states to grant the exemption specified in this 
article, in order that the members of the consulate may continue to be sub- 
ject to their national social security laws without any break in continuity. 

(2) The exemption provided for m paragraph 1 of the article does not 
apply to members of the consulate and members of their families who are 
nationals of the receiving state (Article 50 of the draft). 


286 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 55 


(3) While members of the consulate in their capacity as persons em- 
ployed in the service of the sending state are exempt from the local social 
security system, this exemption does not apply to them as employers of any 
persons who are subject to the social security system of the receiving state. 
In the latter case they are subject to the obligations imposed by the social 
security laws on employers and must pay their contributions to the social 
insurance system. 

(4) The reasons which justify exemption from the social security system 
in the ease of members of the consulate and members of their families, also 
justify the exemption of members of the private staff who are in the em- 
ployment of members of the consular staff. But since those persons may be 
recruited from among the nationals of the sending state permanently resi- 
dent in the receiving state, or from among foreign nationals who may not 
be covered by any social security laws, provision has had to be made for 
these contingencies in paragraph 2 of the article. 

(5) Different rules from the above can obviously be laid down in bi- 
lateral conventions. Since, however, the draft provides in Article 65 for 
the maintenance in force of previous conventions relating to consular inter- 
course and immunities, and of the right to conclude such conventions in the 
future, there is no need for a special provision to this effect in Article 44. 


ARTICLE 45 


Exemption from taxation 


1. Members of the consulate and members of their families, provided 
they do not carry on any gainful private activity, shall be exempt from 
all taxes and dues, personal or real, levied by the state or by any terri- 
torial or local authority, save 


(a) Indirect taxes incorporated in the price of goods or services; 

(b) Taxes and dues on private immovable property, situated in the 
territory of the receiving state, unless held by a member of the con- 
sulate on behalf of his government for the purposes of the consulate; 

(c) Estate, succession or inheritance duties, and duties on transfers, 
levied by the receiving state, subject, however, to the provisions of 
Article 47 concerning the succession of a member of the consulate or of 
a member of his family; 

(d) Taxes and dues on private income having its source in the re- 
ceiving state; 

(e) Charges levied for specific services furnished by the receiving 
state or by the public services; 

(f) Registration, court or record fees, mortgage dues and stamp duty, 
subject to the provisions of Article 32. 


2. Members of the private staff who are in the sole employ of mem- 
bers of the consulate shall be exempt from taxes and dues on the wages 
they receive for their services. 
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Commentary 


(1) Exemption from taxation is often accorded to consular officials by 
consular conventions or other bilateral agreements concluded between the 
receiving state and the sending state. In the absence of treaty provisions, 
this matter is governed by the law of the receiving state, which always 
makes exemption from taxation conditional upon the grant of reciprocal 
treatment to the consular officials of the receiving state in the sending 
state. The extent of the exemption from taxation varies greatly from one 
legal system to another. The Commission considered that members of the 
consulate should enjoy the same exemption from taxation as is enjoyed by 
the members of diplomatie missions (Draft Articles on Diplomatic Inter- 
course and Immunities, Article 32 in conjunction with Article 36). For 
that reason, Article 45 repeats, with some drafting changes, Article 32 of 
the Draft Articles on Diplomatic Intercourse and Immunities. 

(2) The following persons are excluded from the benefit of this article: 


(a) By virtue of an express provision in the article itself, members 
of the consulate and members of their families who carry on a gainful 
private activity ; 

(b) By virtue of Article 50 of the present draft, members of the 
consulate and members of their families who are nationals of the re- 
ceiving state. 


(3) Bilateral consular conventions usually make the grant of exemption 
from taxation conditional on reciprocity. If there is to be a condition of 
this kind, enabling a party to grant limited exemption from taxation where 
the other party acts likewise, any provision for exemption from taxation 
becomes a matter for individual settlement between countries. The Com- 
mission did not think it necessary to inelude such a reciprocity clause in 
a draft multilateral convention, for it considers that reciprocity will be 
achieved by reason of the fact that the provision in question will be binding 
on all the contracting parties. It was of the opinion that the purpose 
which a multilateral convention should seek to achieve, 1.e., the unification 
of the practice of states in this matter, will be more rapidly attained if no 
reservation regarding reciprocity is ineluded. 

(4) Since the consular premises enjoy exemption from taxation under 
Article 32 of this draft, it was necessary to include in paragraph 1(f) a 
reservation referring back to that article, in order to cover cases in which 
it is the consul or a member of the consulate who owns or leases the con- 
sular premises for the purposes of the consulate, and who, by reason of 
Article 32, would in such ease not be liable to pay the fees or duties speci- 
fied in sub-paragraph (f). 

(5) The provision of paragraph 2 of this article, which corresponds to 
the first sentence of paragraph 3 of Article 36 of the Draft Articles on 
Diplomatie Intercourse and Immunities, does not apply to persons who are 
nationals of the receiving state. 
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ARTICLE 46 


Exemption from customs duties 


The receiving state shall, in accordance with the provisions of its legis- 
lation, grant to members of the consulate who do not carry on any 
gainful private activity exemption from customs duties and from all 
other charges and taxes chargeable at the time of customs clearance on 
articles intended 

(a) For the use of a consulate of the sending state; 

(b) For the personal use of members of the consulate and of mem- 
bers of their families belonging to their households, including articles 
intended for their establishments. 


Commentary 


(1) According to a very widespread practice, articles intended for the 
use of a consulate are exempt from customs duties, and this practice may 
be regarded as evidence of an international custom in this particular 
sphere. By ‘‘artieles intended for the use of a consulate” is meant coats- 
of-arms, flags, signboards, seals and stamps, books, official printed matter 
for the service of the consulate, and also furniture, office equipment and 
supplies (files, typewriters, calculating machines, stationery, ete.), and all 
other articles for the use of the consulate. ° 

(2) While the members of the consulate do not enjoy exemption from 
customs duties under general international law, they are being given an 
increasingly wide measure of exemption from customs duties under nu- 
merous individual agreements, and there is a tendency to extend to mem- 
bers of the consulate advantages similar to those enjoyed by members of 
diplomatic missions. The Commission therefore decided to include in 
Article 46, sub-paragraph (b), a provision identical to that of Article 34, 
paragraph 1(b), of the Draft Articles on Diplomatie Intercourse and Im- 
munities, although it realizes that this exemption is not yet granted by all 
states. 

(3) Since states determine by domestic regulations the conditions and 
procedures under which exemption from customs duties is granted, and in 
particular the period within which articles intended for the establishment 
must be imported, the period during which the imported articles must not 
be sold, and the annual quotas for consumer goods, it was necessary to 
inelude in the article the expression ‘‘in accordance with the provisions of 
its legislation.’’ Such regulations are not incompatible with the obligation 
to grant exemption from customs duties, provided that they are general 
in character. They must not be directed only to an individual case. 

(4) The present article does not apply 


(a) To members of the consulate who carry on a gainful private 
activity ; 

(b) To members of the consulate who are nationals of the receiving 
state (Article 50). 
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(5) Only articles intended for the personal use of the members of the 
consulate and members of their families enjoy exemption from customs 
duties. Articles imported by a member of the consulate in order to be sold 
clearly do not qualify for exemption. 


ARTICLE 47 


Estate of a member of the consulate or of a member of his family 


In the event of the death of a member of the consulate or of a member 
of his family who was not a national of the receiving state and did not 
carry on any gainful private activity there, the receiving state 

(a) Shall permit the export of the movable property of the deceased, 
with the exception of any such property acquired in the country the 
export of which was prohibited at the time of his death; 

(b) Shall levy estate, succession or inheritance duties only on im- 
movable property situated in its territory. 


Commentary 


As in the case of a member of a diplomatic mission, the exemption of the 
movable property of a member of the consulate or a member of his family 
from estate, succession or inheritance duties is fully justified, because the 
persons in question came to the receiving state to discharge a publie func- 
tion in the mterests of the sending state. For the same reason, the free 
export of the movable property of the deceased, with the exception of any 
such property which was acquired in the country and the export of which 
was prohibited at the time of his death, is justified. The article corre- 
sponds to Article 38, paragraph 3, of the Draft Articles on Diplomatic 
Intercourse and Immunities. 


ARTICLE 48 


Exemption from personal services and contributions 


The receiving state shall 

(a) Exempt members of the consulate, members of their families, 
and members of the private staff who are in the sole employ of mem- 
bers of the consulate, from all personal services, and from all public 
service of any kind whatever; 

(b) Exempt the persons referred to in sub-paragraph (a) of this 
article from such military obligations as those connected with requisi- 
tioning, military contributions and billeting. 


Commentary 


(1) The exemption afforded by sub-paragraph (a) covers military serv- 
ice, service in the militia, the functions of juryman or lay judge, and per- 
sonal labour ordered by a local authority on highways or in connexion 
with a public disaster, etc. 


290 THE AMERICAN JOURNAL OF INTERNATIONAL LAW" [Vol. 55 


(2) The exemptions provided for in this article should be regarded, at . 
least insofar as they concern the members of the consulate and members 
of their families, as constituting a part of customary international law. 
The Commission was of the opinion that these exemptions should be ex- 
tended to members of the private staff who are in the sole employ of 
members of the consulate, for, if such persons were subject to the obliga- 
tions mentioned in the article, the exercise of the functions of the consulate 
might suffer considerably. 

(3) By virtue of Article 50 of this draft, the present article applies to 
members of the consulate, members of their families and members of the 
private staff, only in so far as they are not nationals of the receiving state. 

(4) This article corresponds to Article 33 of the Draft Articles on Diplo- 
matic Intercourse and Immunities, but, in contrast with the latter, it also 
applies to members of the private staff for the reasons given above. 


ARTICLE 49 


Question of the acquisition of the nationality of the receiving state 


Members of the consulate and members of their families belonging 
to their households shall not, solely by the operation of the law of the 
receiving state, acquire the nationality of that state. 


Commentary 


(1) The primary purpose of this article, which reproduces, mutatis 
mutandis, the text of Article 35 of the Draft Articles on Diplomatic Inter- 
course and Immunities, is to prevent the automatic acquisition of the na- 
tionality of the receiving state, more particularly 


(a) By the child of parents who are members of the consulate and 
who are not nationals of the receiving state, if the child is born in the 
territory of a state whose nationality law is based on the jus soli; 

(b) By a woman who is a member of the consulate at the time when 
she marries a national of the receiving state. f 


(2) The present article does not apply if the daughter of a member of 
the consulate who is not a national of the receiving state marries a national 
of that state, for by the act of marrying she ceases to be part of the house- 
hold of the member of the consulate. 

(3) In view of the Convention of 20 February 1957 on the Nationality 
of Married Women, concluded under the auspices of the United Nations, 
the rule expressed in this article loses a good deal of its importance so far 
as concerns the acquisition of the nationality of the receiving state by a 
woman member of the consulate of the sending state through her marriage 
with a national of the receiving state. 
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ÀÅRTICLE 50 


Members of the consulate and members of their families and members 
of the private staff who are nationals of the receiving state 


1, Consular officials who are nationals of the receiving state shall 
enjoy immunity from jurisdiction only in respect of official acts per- 
formed in the exercise of their functions. They may in addition enjoy 
any privileges and immunities granted to them by the receiving state. 

2. Other members of the consulate, members of their families, and 
members of the private staff, who are nationals of the receiving state, 
shall enjoy only the privileges and immunities granted to them by the 
receiving state. 


Commentary 


(1) The present draft recognizes that the sending state may appoint 
consular officials and employees of the consulate from among the nationals 
of the receiving state. In the case of consular officials, it may do so only 
with the consent of the receiving state (Article 11). The Commission had 
therefore to define the legal status of the members of the consulate who are 
nationals of the receiving state. 

(2) In addition, as the present draft accords certain immunities also to 
members of the private staff in the employ of members of the consulate, it 
was necessary to specify whether members of the private staff who are 
nationals of the receiving state enjoy these immunities. 

(3) As regards consular officials who are nationals of the receiving state, 
the present article, following the solution adopted for a similar problem 
which arose during the discussion of Article 37 of the Draft Articles on 
Diplomatie Intercourse and Immunities, grants them immunity from juris- 
diction only in respect of official acts performed in the exercise of their 
functions. As these persons are nationals of the receiving state, the pres- 
ent article, unlike Article 41, uses the expression ‘‘official acts,’’ the scope 
of which is more restricted than that of the expression used in Article 41. 

(4) The grant of this immunity from jurisdiction to consular officials 
who are nationals of the receiving state can be justified on two grounds. 
First, the official acts performed by officials in the exercise of their func- 
tions are acts of the sending state. It can therefore be stated that the 
immunity in question is not a simple personal immunity of the consular 
official, but rather an immunity attaching to the foreign state as such. 
Secondly, as the consent of the receiving state is required for the appoint- 
ment of a national of that state as a consular official (Article 11), it can 
be argued that the receiving state’s consent imphes consent to the official 
in question having the minimum immunity he needs in order to be able to 
exercise his functions. That minimum is the immunity from jurisdiction 
granted in respect of official acts. The receiving state may, of course, of 
its own accord grant the consular officials in question any other privileges 
and immunities. 
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(5) As regards the other members of the consulate, members of the 
private staff and members of families, these persons enjoy only such privi- 
leges and immunities as may be granted to them by the receiving state, 
which is therefore under no obligation by virtue of the present articles to 
grant them any privileges or Immunities at all. 


ARTICLE 51 


Beginning and end of consular privileges and immunities 


1. Each member of the consulate shall enjoy the privileges and im- 
munities provided by the present articles as soon as he enters the terri- 
tory of the receiving state on proceeding to take up his post, or if 
already in its territory, as soon as his appointment is notified to the 
Ministry of Foreign Affairs or to the authority designated by that 
Ministry. 

2. The privileges and immunities of persons belonging to the house- 
hold of a member of the consulate shall be enjoyed as soon as such 
persons enter the territory of the receiving state, whether they are ac- 
companying the member of the consulate or proceeding independently. 
If such a person is in the territory of the receiving state at the moment 
of joining the household of the member of the consulate, privileges and 
immunities shall be enjoyed as soon as the name of the person con- 
cerned is notified to the Ministry of Foreign Affairs or to the authority 
designated by that Ministry. 

3. When the functions of a member of the consulate have come to an 
end, his privileges and immunities, and those of the members of his 
household, shall normally cease at the moment when the persons in 
question leave the country, or on expiry of a reasonable period in which 
to do so, but shall subsist until that time, even in case of armed con- 
flict. The privileges and immunities of a member of the consulate who 
is discharged by the sending state shall come to an end on the date 
on which the discharge takes effect. However, in respect of acts per- 
formed by members of the consulate in the exercise of their functions, 
immunity from jurisdiction shall continue to subsist without limitation 
of time. 


Commentary 


(1) This article is modelled on the provisions applicable to persons en- 
titled to diplomatic privileges and immunities, by virtue of Article 38 of 
the Draft Articles on Diplomatic Intercourse and Immunities. In the 
opinion of the Commission, it is important that the date when consular 
privileges and immunities begin, and the date on which they come to an 
end, should be fixed. | 

(2) The Commission considered that consular privileges and immunities 
should be accorded to members of the consulate even after their functions 
have come to an end. Privileges and immunities do not cease until the 


1961] OFFICIAL DOCUMENTS 293 


_ beneficiaries leave the territory of the receiving state, or on the expiry of 
a reasonable period in which to do so. 

(3) The vexatious measures to which consular officials and employees 
have often been subjected when an armed conflict had broken out between 
the sending state and the receiving state justify the inclusion of the words 
‘feven in case of armed conflict’’ in the text of the article. 

(4) Where a member of the consulate is discharged by the sending state, 
and accordingly loses his status as a consular official or employee, his privi- 
leges and immunities come to an end on the date on which the discharge 
takes effect. Although this is an exceptional case, the Commission wanted 
on this point to amplify the original text of the Draft Articles on Diplo- 
matic Intercourse and Immunities. 


ARTICLE 52 


Obligations of third states 


1. If a consular official passes through or is in the territory of a third 
state while proceeding to take up or to return to his post, or when re- 
turning to his own country, the third state shall accord to him the 
personal inviolability provided for by Article 40, and such other immu- 
nities as may be required to ensure his transit or return. 

2. The third state shall accord the necessary facilities to the members 
of the family of such consular official who accompany him or who travel 
separately to join him or to return to their own country. 

3. In the circumstances specified in paragraph 1 of this article, third 
states shall not hinder the transit through their territories of other 
members of the consulate or of members of their families. 

4. Third states shall accord to correspondence and to other official 
communications in transit, including messages in code or cipher, the 
same freedom and protection as are accorded by the receiving state. 


Commentary 


(1) This article does not settle the question whether a third state should 
grant passage through its territory to consular officials, employees and 
their families. It merely specifies the obligations of third states during 
the actual course of the passage of such persons through their territory. 

(2) The obligations of the third state under the terms of this article 
relate only to consular officials 


(a) Who pass through its territory, or 
(b) Who are in its territory in order to 


(1) Proceed to take up their posts, or 
(ii) Return to their posts, or 
(iii) Return to their own country. 


(3) The Commission proposes that consular officials should be accorded 
the personal inviolability which they enjoy by virtue of Article 40 of this 
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draft, and such of the immunities as are necessary for their passage or , 
return. The Commission considers that these prerogatives should not in 
any case exceed those accorded to the officials in question in the receiving 
state. 

(4) With regard to the members of the families of the consular officials 
referred to in the preceding paragraph, the article imposes on third states 
the duty to accord the facilities necessary for their transit. As regards 
the employees of the consulate and the members of their families, third 
states have a duty not to hinder their passage. 

(5) The provisions of paragraph 4 of the article, which guarantee to 
correspondence and to official communications in transit the same freedom 
and protection in third states as in the receiving state, are in keeping with 
the interest that all states have in the smooth and unimpeded development 
of consular relations. 

(6) The article corresponds to Article 39 of the Draft Articles on Diplo- 
matie Intercourse and Immunities, and it largely follows the structure of 
that article. 


SECTION IV: DUTIES OF THE CONSULATE AND OF ITS MEMBERS 
TOWARDS THE RECEIVING STATE 


ARTICLE 53 


Respect for the laws and regulations of the receiving state 


i, Without prejudice to the privileges and immunities recognized by 
the present articles or by other relevant international agreements, it is 
the duty of all persons enjoying consular privileges and immunities to 
respect the laws and regulations of the receiving state. They also have 
a duty not to interfere in the internal affairs of that state. 

2. The consular premises shall not be used in any manner incom- 
patible with the consular functions as specified in the present articles 
or in other rules of international law. 

3. The rule laid down in paragraph 2 of this article shall not exclude 
the possibility of offices of other institutions or agencies being installed 
in the consular premises, provided that the premises assigned to such 
offices are separate from those used by the consulate. In that event, 
the said offices shall not, for the purposes of the present articles, be 
deemed to form part of the consular premises. 


Commentary 


(1) Paragraph 1 of this article lays down the fundamental rule that it 
is the duty of any person who enjoys consular privileges and immunities 
to respect the laws and regulations of the receiving state, save in so far as 
he is exempted from their application by an express provision of this draft 
or of some other relevant international agreement. Thus it is, for example, 
that laws imposing a personal contribution, and the social security laws, 
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. are not applicable to members of the consulate who are not nationals of 
the receiving state. 

(2) The clause in the second sentence of paragraph 1 which prohibits 
interference in the internal affairs of the receiving state should not be 
interpreted as preventing members of the consulate from making repre- 
sentations, within the scope of their functions, for the purpose of protect- 
ing and defending the interests of their country or of its nationals, in 
conformity with international law. 

(3) Paragraph 2 reproduces the rule contained in Article 40, paragraph 
3, of the Draft on Diplomatie Intercourse and Immunities. This provision 
means that consular premises may be used only for the exercise of consular 
functions. A breach of this obligation does not render inoperative the 
provisions of Article 31 relative to the inviolability of consular premises. 
But equally, this inviolability does not permit the consular premises to be 
used for purposes incompatible with these articles or with other rules of 
international law. For example, consular premises may not be used as an 
asylum for persons prosecuted or convicted by the local authorities. 

(4) Paragraph 3 refers to cases, which oceur with some frequency in 
practice, where the offices of other institutions or agencies are installed in 
the building of the consulate or on the consular premises. 


CHAPTER III. Honorary CONSULS 


INTRODUCTION 


(1) The term ‘‘honorary consul’’ is not used in the same sense in the 
laws of all countries. In some, the decisive criterion is considered to be 
the fact that the official in question is not paid for his consular work. 
Other laws expressly recognize that career consuls may be either paid or 
unpaid, and base the distinction between career and honorary consuls on 
the fact that the former are sent abroad and the latter recruited locally. 
Under the terms of certain other consular regulations, the term ‘‘honorary 
consul’’ means an agent who is not a national of the sending state and who, 
in addition to his official functions, is authorized to carry on a gainful 
occupation in the receiving state, whether he does in fact carry on such 
an occupation or not. For the purpose of granting consular immunities, 
some states regard as honorary consuls any representatives, of whatever 
nationality, who, in addition to their official functions, carry on a gainful 
occupation or profession in the receiving state. Lastly, many states regard 
as honorary consuls all consuls who are not career consuls. 

(2) At its eleventh session, the Commission provisionally adopted the 
following decisions: 


‘A consul may be: 

‘‘(7) A ‘career consul,’ if he is a government official of the sending 
state, receiving a salary and not exercising in the receiving state any 
professional activity other than that arising from his consular func- 
tions; 
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(ii) An ‘honorary consul,’ if he does not receive any regular . 
salary from the sending state and is authorized to engage in commerce 
or other gainful occupation in the receiving state.” 


(3) However, in view of the practice of states in this sphere and the 
considerable differences in national laws with regard to the definition of 
honorary consul, the Commission decided, at its present session, to omit 
any definition of honorary consul from the present draft, and merely to 
provide in Article 1, sub-section (f), that consuls may be either career 
consuls or honorary consuls, leaving states free to define the latter category. 


ARTICLE 54 


Legal status of honorary consuls 


1. The provisions of Chapter I of the present articles shall apply to 
honorary consuls. 

2. In Chapters II and IV, Articles 29, 30, 32, 34, 35, 36, 37, 38, 40 
(pars. 3 and 4), 41, 42 (par. 2), 46 (except sub-par. (b)), 50, 51, 52 and 
64 shall likewise be applicable to honorary consuls. 

3. As regards the matters dealt with in Articles 33, 39, 42 pars. 1 
and 3, 43, 45, 48, and 53, Articles 55 to 62 shall apply to honorary 
consuls. 


Commentary 


(1) The Commission reviewed all the articles concerning the privileges 
and immunities of career consuls and decided that certain of these articles 
are also applicable to honorary consuls. These articles are listed in para- 
graph 2 of the present article. 

(2) Special attention should be drawn to Article 50 of the draft, which 
is also applicable to honorary consuls. Consequently, honorary consuls 
who are nationals of the receiving state do not, under the terms of this 
draft, enjoy any consular immunities other than immunity from jurisdic- 
tion in respect of official acts performed in the exercise of their functions. 

(3) As regards the articles listed in paragraph 3 of this article, the 
Commission was of the opinion that they cannot apply in full to honorary 
consuls. However, it acknowledged that some of the rights accorded in 
these articles to career consuls should also be granted to honorary consuls. 
The immunities which should be granted to honorary consuls with respect 
to the points covered by the articles referred to in paragraph 3 are defined 
in the sueceeding articles. 

(4) The Special Rapporteur and several members of the Commission are 
of the opinion that the privileges and immunities granted to honorary con- 
suls in Chapter III far exceed those which are granted to them in the 
practice of states. 

(5) The Commission decided to defer any decision as to whether Article 
31 concerning the inviolability of consular premises was applicable to 
honorary consuls until governments had furnished their observations on 
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. the matter, since the Commission had no information as to whether states 
grant the privilege of inviolability to the premises used by an honorary 
consul for the purposes of exercising consular functions, and, if they do, 
the extent to which they grant that privilege. 


ARTICLE 55 


Inviolability of the consular archives, the documents and the 
offictal archives of the consulate 


The consular archives, the documents and the official correspondence 
of a consulate headed by an honorary consul shall be inviolable and may 
not be the subject of any search or seizure, provided that they are kept 
separate from the private correspondence of the honorary consul, and 
from the books and documents relating to any gainful private activity 
which he carries on. 


Commentary 


The official correspondence, archives and documents of an honorary eon- 
sul enjoy inviolability only if they are kept separate from his private cor- 
respondence, and from the books and documents relating to any business 
or occupation which he carries on. This condition is explained by the fact 
that in most cases honorary consuls carry on some gainful private activity 
in the receiving state. 


ARTICLE 56 


Special protection 


The receiving state is bound to accord to an honorary consul special 
protection in keeping with his official position. 


Commentary 


The protection referred to in this article would have to be accorded 
chiefly in cases where the life or dignity of an honorary consul was jeop- 
ardized by reason of his exercising an official function on behalf of the 
sending state. 


ARTICLE 57 


Exemption from obligations in the matter of registration of aliens 
and residence and work permits 


An honorary consul and the members of his family, with the excep- 
tion of those who carry on a gainful private activity outside the con- 
sulate, shall be exempt from all obligations under local legislation in 
the matter of registration of aliens, residence permits and work permits. 
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Commentary 


This article does not apply to honorary consuls and members of their 
families who carry on a gainful private activity outside the consulate. 
Insofar as it is concerned with registration of aliens and with residence 
permits, this exemption cannot by its very nature apply to nationals of 
the receiving state. So far as concerns exemption from obligations in the 
matter of work permits, the application of this article to nationals of the 
recelving state is excluded by Article 50 of the present draft, which is also 
applicable to honorary consuls (Article 54, paragraph 2). 


ARTICLE 58 


Exemption from taxation 


An honorary consul shall be exempt from taxes and dues on the 
remuneration and emoluments which he receives from the sending state 
in his capacity as honorary consul. 


Commentary 


The majority of the members of the Commission considered that the pro- 
vision contained in this article, though not in accordance with the general 
practice of states, should be included so as to avoid the diffitulties which 
would be raised by the taxation of income derived from a foreign state, 
and because the remuneration and emoluments in question are paid by a 
foreign state. Nevertheless, the Commission considered that this provision 
does not apply to honorary consuls who are nationals of the receiving state 
(Article 50 of the present draft, in conjunction with Article 54, para- 
graph 2). 


ARTICLE 59 


f 


Exemption from personal services and contributions 


The receiving state shall 


(a) Exempt honorary consuls, other honorary consular officials, and 
the members of their families, from all personal services, and from all 
public service of any kind whatever; 

(b) Exempt the persons referred to in sub-paragraph (a) of this 
article from such military obligations as those connected with requisi- 
tioning, military contributions and billeting. 


Commentary 


(1) It should be noted that this article relates only to honorary consuls, 
other honorary consular officials, and the members of their families. 
(2) This article is not applicable to nationals of the receiving state. 


Ki 
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ARTICLE 60 


Liability to give evidence 


In any case in which he is requested to do so in connexion with mat- 
ters relating to the exercise of his consular functions, an honorary con- 
sul may decline to give evidence in the course of judicial or adminis- 
trative proceedings or to produce official correspondence and documents 
in his possession. In such event, the authority requiring the evidence 
shall refrain from taking any coercive measures with respect to him. 


Commentary 


Unlike the privilege of career consuls, against whom no coercive measures 
may be taken even if they decline to give evidence concerning a matter 
not connected with the exercise of their functions (Article 42 (1) of this 
draft), the privilege of an honorary consul is more limited. He may de- 
cline to give evidence or to produce official documents in his possession 
without incurring a penalty only in those eases in which the testimony or 
the official correspondence is connected with the exercise of his functions. 

However, the honorary consul like the career consul (see paragraph 3 
of the commentary on Article 42 of this draft) should not decline to give 
evidence concerning events which come to his notice in his capacity as 
registrar of ‘births, marriages and deaths, nor should he decline to produce 
the documents relating thereto. 


ARTICLE 61 


Respect for the laws and regulations of the receiving state 


In addition to the duty specified in the first sentence of paragraph 1 
of Article 53, an honorary consul has the duty not to use his official 
position in the receiving state for purposes of internal politics or for 
the purpose of securing advantages in any gainful private activity which 
he carries on. 


Commentary 


Inasmuch as most honorary consuls are nationals, or at least permanent 
residents, of the receiving state, the obligation laid down in Article 53 of 
this draft had to be modified, particularly as regards the second sentence 
of paragraph i of the article, in order to take the special position of hon- 
orary consuls into account. 


ARTICLE 62 


Precedence 


Honorary consuls shall rank in each class after career consuls in the 
order and according to the rules laid down in Article 17. 
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Commentary 


According to the information available to the Commission, this rule is. 
in keeping with the practice followed in many states. The Commission 
would be grateful if governments would communicate particulars of the. 
practice followed in this respect. 


ARTICLE 63 


Optional character of the institation of honorary consuls 


Each state is free to decide whether it will appoint or receive honorary 
consuls. 


Commentary 


This article, taking into consideration the practice of those states which 
neither appoint nor accept honorary consuls, confirms the rule that each 
state is free to decide whether it will make use of the institution of hon- 
orary consuls. 


CHAPTER IV. GENERAL Provisions 
. ARTICLE 64 š 


Non-discrimination 


1. In the application of the present articles, the receiving state shall 
not discriminate as between states. 

2. However, discrimination shall not be regarded as taking place 
where the action of the receiving state consists in the grant, on a basis 
of reciprocity, of privileges and immunities more extensive than those 
provided for in the present articles. 


Commentary 


(1) Paragraph 1 sets forth a general rule inherent in the sovereign 
_ equality of states. 

(2) Paragraph 2 relates to the case where the receiving state grants 
privileges and immunities more extensive than those provided for in the 
present articles. The receiving state is of course free to grant such greater 
advantages on the basis of reciprocity. 

(3) This article reproduces the text of Article 44 of the Draft Articles 
on Diplomatic Intercourse and Immunities, except for paragraph 2 (a) of 
that article. Having had an opportunity to reconsider this provision at 
the present session, the Commission doubted whether it should be retained 
even in the Draft Articles on Diplomatic Intercourse and Immunities. 
While it could not reverse its decision so far as the latter draft articles 
were concerned, it decided not to include the provision in the present draft. 
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ÅRTICLE 65 


Relationship between the present articles and bilateral conventions 
[Furst text] 


Acceptance of the present articles shall not rule out the possibility 
of the maintenance in force by the parties, in théir mutual relations, of 
existing bilateral conventions concerning consular intercourse and im- 
munities, or the conclusion of such conventions in the future. 


[Second text] 


The provisions of the present articles shall not affect bilateral con- 
ventions concerning consular intercourse and immunities concluded 
previously between the contracting parties, and shall not prevent the 
conclusion of such conventions in the future. 


Commentary 


(1) The Commission decided to submit two texts for governments to 
choose from. 

(a) The first variant is based on the idea that the bilateral conventions 
will be automatically abrogated by the entry into force of the multilateral 
consular convention in the reciprocal relations between the contracting 
parties unless the parties decide to maintain them in force. In this case, 
therefore, a special agreement of the two contracting parties would be 
needed to keep a particular bilateral convention in force. 

(b) The second text, proposed by the Special Rapporteur, would auto- 
matically maintain in effect the bilateral conventions on consular inter- 
course and immunities previously concluded between contracting parties. 
In this case the multilateral convention would apply only to questions not 
covered by the bilateral conventions. At the same time, this text does not 
prevent the conclusion of bilateral conventions on this subject in future, 
even if these conventions should depart from the multilateral convention 
which the Commission is now preparing. 

(2) During the discussion of Article 59 of the draft submitted by the 
Special Rapporteur, some members of the Commission held that this article 
should state that the draft convention contains fundamental principles of 
consular law which should prevail over pre-existing bilateral agreements 
and from which no subsequent bilateral agreement may derogate. 


CHAPTER IIT 


AD HOC DIPLOMACY 


I. GENERAL OBSERVATIONS 


29. At its tenth session, in 1958, the Commission considered the topic 
of ‘‘Diplomatie intercourse and immunities’’ and prepared draft articles 


302 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


on the subject, together with a commentary, hereinafter referred to as- 
‘*the 1958 draft.’’ 

30. In its report, the Commission pointed out in this connexion that 
while the draft it was submitting dealt only with permanent diplomatic 
missions, diplomatic relations also assumed other forms that could be given 
the name of ‘‘ad hoc diplomacy,” namely itinerant envoys, diplomatic 
conferences and special missions sent to a state for restricted purposes. 
The Commission considered that these forms of diplomacy should also be 
studied, in order to determine the rules of law governing them. It re- 
quested Mr. A. E. F. Sandström, Special Rapporteur for the topie ‘‘ Diplo- 
matic intercourse and immunities,’’ to make this study and to submit his 
report at a future session.*® 

31, The Commission took up this question at its present session, adopting 
as a basis for discussion the report prepared by the Special Rapporteur 
(A/CN.4/129). Mr. Jiménez de Aréchaga also submitted for consideration 
by the Commission a set of proposals (A/CN.4/L.87) and a memorandum 
explaining these proposals (A/CN.4/l.88). In the course of the discus- 
sions on the subject, the Special Rapporteur presented an alternative pro- 
posal regarding privileges and immunities of special missions (A/CN.4/ 
L.89). 

32. In the course of a preliminary examination of the various forms of 
“‘ad hoc diplomacy’’ which it was to study, the Commission noted that the 
question of ‘‘diplomatic conferences’’ was linked not only to that of ‘“spe- 
cial missions,’’ but also to that of ‘‘relations between states and inter- 
national organizations.’’ These relations are at present governed largely 
by special conventions. 

33. This link with the subject of ‘‘relations between states and inter- 
national organizations’? makes it difficult to undertake the subject of 
‘‘ diplomatic conferences’’ in isolation, and the Commission has accordingly 
decided not to deal with it for the moment. 

34. In addition, since ‘‘itinerant envoy’’ is, according to the Commis- 
sion’s definition, an envoy who carries out special tasks in the states to 
which he proceeds (and to which he is not aceredited as head of a per- 
manent mission), it must follow that the mission of an itinerant envoy is 
a special mission vis-a-vis each of the states visited. Indeed, it might be 
said that, considered as a whole, the mission of an itinerant envoy repre- 
sents a series of special missions. The mere fact that these missions are 
often linked together by a common objective was not thought sufficient to 
justify the adoption for itinerant envoys of rules differing from those 
which apply to special missions. 

35. In the Commission’s opinion, the draft articles on special missions 
should follow immediately after the 1958 draft, which would form the 
first chapter, the present draft becoming the second chapter followed in 
turn by a third chapter, containing Articles 44 and 45 of the 1958 draft, 
which would apply to the whole text. 


17 Official Records, General Assembly, 13th Sess., Supp. No. 9 (A/3859), Ch. II. 
18 Ibid., par. 51. 
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36. The General Assembly having decided at its last session that an 
international conference should be convened in Vienna not later than the 
spring of 1961 to examine the 1958 draft, the Commission recommends the 
Assembly to refer the present draft to the conference in order to enable the 
conference to examine this text. This procedure seems necessary in order 
that the articles of the present draft may be embodied in whatever con- 
vention the conference might prepare. It appears all the more justified 
in that the articles of the new draft do no more than enlarge the scope of 
the 1958 draft. 

37. At the same time, the Commission wishes to emphasize that because 
of the time it has had to devote to preparing its first draft on consular 
intercourse and immunities at the present session, it has not been able to 
give the topic of ad hoc diplomacy the thorough study it would normally 
have done. These articles, together with their commentary, should there- 
fore be regarded as constituting only a preliminary survey which the Com- 
mission has carried out at this stage mainly in order to put forward 
certain ideas and suggestions which could be taken into account at the 
Vienna Conference. 

38. The text of the draft articles on special missions and the commentary, 
as adopted by the Commission, are reproduced below. 


ll. DRAFT ARTICLES ON SPECIAL MISSIONS, AND COMMENTARY 
a 
ARTICLE 1 


Definitions 


1. The expression “special mission” means an official mission of state 
representatives sent by one state to another in order to carry out a 
special task. It also applies to an itinerant envoy who carries out spe- 
cial tasks in the states to which he proceeds. 

2. The expression “1958 draft” denotes the Draft Articles on Diplo- 
matic Intercourse and Immunities prepared by the International Law 
Commission in 1958. 


ARTICLE 2 


Applicability of Section I of the 1958 draft 


Of the provisions of Section I of the 1958 draft, only Articles 8, 9 
and 18 apply to special missions. 


Commentary 


(1) In view of the similarity between the activities of the two kinds of 
mission, it is natural that the rules governing permanent missions should 
to a large extent be applicable to special missions. 

(2) While this is true more especially of the provisions concerning the 
privileges and immunities made necessary by the inherent exigencies of 
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the functions concerned, it is no less true that in certain respects, by virtue. 


of the similarity referred to, some of the rules which in accordance with 
Section I of the 1958 draft apply to permanent missions should also, by 
analogy, apply to special missions. 

(3) It must however be borne in mind that these rules were devised and 
drafted for application to permanent missions, which have their own spe- 
cial characteristics, such as their permanency, their function of ensuring the 
maintenance of continuous diplomatic relations between countries, and the 
presence in capital cities of numerous missions of the same kind. Special 
missions, on the other hand, may be of very varied composition and char- 
acter, and it is therefore difficult to make them subject to such rigid uni- 
form regulations as those governing permanent missions. 

(4) After analysing the various articles contained in Section I of the 
1958 draft, the conclusion was reached that only Articles 8, 9, and 18 are 
generally applicable to special missions as well as to permanent missions. 

(5) It should not however be inferred from what is proposed above that, 
apart from the cases covered by the rules mentioned in Article 2, there may 
not be eases in which certain of the principles embodied in the articles of 
Section I of the 1958 draft could sometimes be applied. However, because 
of the diversity of special missions, the Commission did not think it right 
to subject them to too rigid a regulation. It will be quite a simple matter 
for states, when discussing the sending of a special mission, or when any 
question arises, to make use, if necessary, of the rules relating ‘to permanent 
missions. 

(6) So far as questions of precedence and protocol are concerned, there 
should be no difficulty in settling them on the same lines if the case arises. 


ARTICLE 3 


Applicability of Sections II, IH and IV of the 1958 draft 


1. The provisions of Sections II, III and IV apply to special missions 
also, 

2. In addition to the modes of termination referred to in Article 41 
of the 1958 draft, the functions of a special mission will come to an end 
when the tasks entrusted to it have been carried out. 


Commentary 


(1) An analysis, article by article, of Sections IT, HI and IV of the 
draft, despite the fact that directly or indirectly they contemplate first and 
foremost diplomatic privileges and immunities, nevertheless shows, in the 
opinion of the Commission, that there is no occasion to exclude the appli- 
cation of any of these articles to special missions, even if it would be only 
in exceptional circumstances that the provisions of some of these articles 
could apply to special missions. 

(2) The only adjustment required is to make it clear that, in addition 


ra 
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. to being terminable in the manner described in Article 41, the functions 
of a special mission come to an end when its assignment is accomplished. 


CHAPTER IV 
OTHER DECISIONS OF THE COMMISSION 


I, CODIFICATION OF THE PRINCIPLES AND RULES OF INTERNATIONAL LAW 
RELATING TO THE RIGHT OF ASYLUM 


39. Resolution 1400 (XIV) of the General Assembly, dated 21 November 
1959, concerning the question of the codification of the principles and rules 
of international law relating to the right of asylum had been placed on the 
agenda of the Commission for the present session. The Commission took 
note of the resolution and decided to defer further consideration of this 
question to a future session. 


Il. STUDY OF THE JURIDICAL REGIME OF HISTORIC WATERS, 
INCLUDING HISTORIC BAYS 


40. Resolution 1453 (XIV) of the General Assembly, dated 7 December 
1959, concerning a study of the juridical régime of historic waters, including 
historie bays, had been placed on the agenda of the Commission for the 
present sessien and was discussed by the Commission. The Commission 
requested the Secretariat to undertake a study of the juridical régime of 
historic waters, including historic bays, and to extend the scope of the 
preliminary study outlined in paragraph 8 of the memorandum on historie 
bays prepared by the Secretariat !? in connexion with the first United Na- 
tions Conference on the Law of the Sea. Apart from this, the Commission 
deferred further consideration of the subject to a future session. 


lil. PLANNING OF FUTURE WORK OF THE COMMISSION 


41, The Commission decided to complete its work on consular intercourse 
and immunities at its thirteenth session, and thereafter to take up at the 
same session, the subject of state responsibility. 


IV. CO-OPERATION WITH OTHER BODIES 


42. The Commission took note of the report by the Secretary (A/CN.4/ 
124) on the proceedings of the Fourth Meeting of the Inter-American 
Council of Jurists, held at Santiago, Chile, from 24 August to 9 September 
1959, which the Secretary of the Commission had attended in the capacity 
of observer. 

43. The Commission also had before it a letter from the Secretary of the 
Asian-African Legal Consultative Committee, Inviting the Commission to 
send an observer to the fourth session of that Committee, to be held mm 


19 See United Nations Conference on the Law of the Sea, Official Records, Vol. I 
(U. N. pub. Sales No.: 58.V.4, Vol. I), Doc. A/CONF.13/1. 
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Tokyo in March 1961. The Commission noted that among the topics on the 
agenda for that session of the Asian-African Legal Consultative Committee 
was that of state responsibility, a subject which the Commission itself would 
be discussing at its next session. The Commission decided to designate its 
Special Rapporteur on the subject of state responsibility, Mr. F. V. Garcia 
Amador, as its observer at the fourth session of the Asian-African Legal 
Consultative Committee. 

44. The Commission also desires to refer in the present connexion to the 
account given in Chapter I of the present Report (see paragraph 7 above) 
of the statements made to the Commission at the present session by Mr, 
Antonio Gémez Robledo, the observer for the Inter-American Juridical 
Committee, and Professor Louis B. Sohn of the Harvard Law School. 

45. The Commission agreed that the Secretariat should be asked to en- 
sure, as far as possible, that members were supplied with the documents 
of those Intergovernmental organizations with which it was in consultative 
relationship. 


V. DATE AND PLACE OF THE NEXT SESSION 


46. The Commission was informed by the Secretary that the next session 
of the Commission was scheduled to take place from 24 April to 30 June 
1961. However, it was noted by the Commission that as a consequence of 
the decision to call a Plenipotentiary Conference on Diplomatic Intercourse 
and Immunities in Vienna from 2 March to 14 April 1961, there might be 
practical difficulties in holding the opening session of the Commission as 
soon as 24 April. In order therefore to ensure that there should be a 
reasonable interval between the end of the Vienna Conference and the 
beginning of the Commission’s next session, it was decided, after consulta- 
tion with the Secretary-General, that the normal opening and closing dates 
originally proposed should be postponed for one week, and that the thir- 
teenth session of the Commission should be held in Geneva from 1 May 
until 7 July 1961. 


VI. REPRESENTATION AT THE FIFTEENTH SESSION OF THE GENERAL ASSEMBLY 


47. The Commission decided that it should be represented at the next 
(fifteenth) session of the General Assembly, for purposes of consultation, 
by its Chairman, Mr. L. Padilla Nervo. 
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IN RE EICHMANN: A DILEMMA OF LAW AND MORALITY 


By HELEN Sruvine * 


Professor at the Uniwersity of Puerto Rico; Adviser to the Legislative 
Penal Reform Commission of the Commonwealth of Puerto Rico 


Ours is an age of paradox. In science we are daily reaching ever greater 
achievements, overcoming time and space ‘‘and now nothing will be re- 
strained from [us], which [we] have imagined to do.’’? We are literally 
reaching ‘‘unto Heaven.’’ These achievements in science are in large 
measure due to our ability to free ourselves of attachment to concrete 
‘*thinghood’’ and to advance toward ever greater abstraction.? By con- 
trast, in the humanities, in ethics, and in law, we are still deeply ingrained 
in a world of ‘‘things,’’ of the concrete and tangible, although a tendency 
toward abandonment of this orientation 1s increasingly noticeable. Per- 
sonality values not tied to external, visible and tangible objects are emerging 
very slowly. In international law this process lags behind that observable 
in national legislation. Thus, for example, while spying on another state 
in the course of an authorized stay therein is widely practiced, there is 
deep resentment when the wrong consists in a wrongful ‘‘touching’’ of the 
territory of another state, for this violates ‘‘sovereignty’’ in an ‘‘immedi- 
ate’’ rather than ‘‘consequential’’ manner, ‘‘sovereignty’’ being ap- 
parently conceived of as a physical entity rather than as the realm of a 
people’s privacy. This is reminiscent of early legal notions, such as the 


* The author wishes to express her profound gratitude to Professor Myres S. Me- 
Dougal of Yale Law School for constructive criticism of the manuscript. In no event 
should Professor McDougal be held responsible for the views expressed in this article. 
These views are exclusively those of the author. 

1 Genesis 11, 6, 4. 

2°¢The higher is the degree of abstraction of a science, the deeper that science 
penetrates into the nature of reality.’’ Sehlick, Grundzüge der Naturphilosophie 4 
(posthumous ed., edited by Hollitscher and Rauscher, 1948). 

3 See the Case of the Soviet Union against the United States before the United Na- 
tions Security Council, upon the complaint of the Soviet Union of May 18, 1960 (U.N. 
Does. 5/4314, 8/4315), demanding censure of the United States for incursion of a U-2 
aircraft into Soviet air territory; debated in U.N. Security Council Meetings, May 23- 
26, 1960, U.N. Security Council, 15th Year, Official Records, 857th-860th Meetings (U.N. 
Does. S/P.V. 857-860). 

Professor Quincy Wright, ‘‘Legal Aspects of the U-2 Incident,’’? 54 A.J.LL, 836 at 
849-850 (1960), characterizes espionage in peace time as an ‘‘illegitimate enterprise,’’ 
since it manifests ‘‘a lack of respect for foreign territory.’’ But the author indicates 
that the sanction in such instances is but a lack of standing to protect the spy and that 
hardly any remedy lies when all states are engaging in espionage. Quite clearly not 
more than verbal recognition is given to the so-called ‘‘rule’’ making espionage dn in- 
ternational law offense. Notice particularly the distinction drawn by Sir Claude Corea, 
speaking for Ceylon in the U.N. Security Council Meeting of May 25, 1960, between 
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view that an action of trespass will lie only when there has been some 
direct physical contact, however slight, of the defendant with the body or 
property of the plaintiff, a view clearly rooted in belief in the magic of 
touching.* A similarly ‘‘thinghood-bound’’ conception of international law 
is reflected in the recent United Nations Security Council resolution censur- 
ing Israel for the capture of Eichmann.’ 

In order to adapt itself to an age of science and to become a modern 
instrument for the protection of all the values that are significant to con- 
temporary man, international law must develop in a direction parallel to 
that of science. It must abandon its predominant orientation toward eon- 
crete ‘‘things’’ and incorporate a broader notion of ‘‘morality’’—morality 
in the sense of substantive value ethics of modern man, of humanistic ethics 
focused on man’s dignity as a comprehensive ideal, concerned with all of 
man’s human characteristics, his aspirations, and his conflicts. 

The ‘‘thinghood’’ orientation still prevailing in the field of legal ethics 
is reflected in the dominant philosophical view of what ‘‘positivism,’’ as 
distinct from the philosophy of ‘‘natural law,” means. The de-substan- 
tialization of the scientific universe, characteristic of our age, has pro- 
foundly affected the area of law and jurisprudence. In the course of a 
parallel de-substantialization of legal concepts, law and fact, procedure and 
substance, nullity and voidability, law-interpretation and law-creation have 
been shown not to be fixed, existentially ‘‘given’’ entities or qualities in- 
herent in certain legal phenomena, but relative and functiqnal notions. 
Only as regards the notions of ‘‘positive’’ and ‘‘natural law,” is the tradi- 
tional ontologic approach still dominant. The difference between these 
two notions is believed by many legal scholars to be absolute and fixed. 
The time is ripe for ‘‘purging’’ these symbols by subjecting them to the 
same type of critical analysis as that which has been successfully applied 
to the other legal symbols. Such analysis will show that law is not ‘‘either 
positive or natural,” but is ‘‘more or less positive’’ or ‘‘more or less 


espionage and invasion of the principle of ‘‘sovereign right of a State to the integrity 
of the air space above its territory’? (U.N. Doc. S/P.V. 859, pars. 58, 54) : 

‘t Espionage has, as has already been pointed out, existed for centuries and will con- 
tinue as long as human frailties continue and as long as States suspect each other, fear 
each other and seek to dominate each other. But espionage is carried out in secret, in 
darkness, shunning publicity as if it were ashamed of its own ugliness. We suppose it is 
considered necessary in the civilized society of today, although the act itself is de- 
moralizing and degrading. ... 

‘í... We cannot overlook the fact that, however much it may be necessary for purposes 
of defence, espionage involves a violation of international law and practice and amounts 
to an attack against the sovereign rights of States, when it violates, say, for instance, 
the air space of any State.’? 

4<*.,.if a man throws a log into the highway, and in that act hits me, I may main- 
tain trespass, because it is an immediate wrong; but if as it lies there I tumble over it, 
and receive an injury, I must bring an action upon the case; because it is only prejudicial 
in consequence, for which originally I could have no action at all.’’ Fortescue, J. 
quoted in Reynolds v. Clarke, 1 Stra. 634, 93 Eng. Rep. 747 (K.B., 1726). 

5 The ease is cited and summarized below, Part I. The censure of Israel was a sane- 
tion imposed upon Israel for capture upon the territory of Argentina of the murderer of 
6,000,000 Jews under the Nazi regime. 
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. natural.” By the same token, limits are set to the formulation and 
maintenance of a purely ‘‘positivistic’’ legal system. As a minimum con- 
cept of ‘‘positive law” is a requisite of the meaningfulness of ‘‘natural 
law,” so a minimum concept of ‘‘natural law’’ is an essential of ‘‘positive 
law.’’ . 

However, the fact that a distinction is relative does not imply that it 
is meaningless or insignificant. ‘‘Positivism,’’ stressing the functional im- 
portance of formulation of legal rules which are to govern and to guide 
subjects and law-enforecers, is today an essential political philosophy. The 
democratic principle of ‘‘a government of laws” or ‘‘the rule of law” 
is predicated upon the distinction between ‘‘positive’’ and ‘‘natural law,” 
for ‘‘the rule of law” means in the main rule by ‘‘positive law.” Though 
the difference between the two types of law may never be absolutely rigid 
or uniformly fixed for all purposes and for all times, there are sound rea- 
sons for a policy of maintaining such a measure of ‘‘positivism’’ as it is 
possible to attain. However, politically as well as jurisprudentially, ‘‘ posi- 
tivism’’ must not be taken to be an inflexible ideal. Even within the 
framework of the jurisprudentially ‘‘possible’’ rule by ‘‘ positive law,’’ there 
may be instances in which wise policy dictates an exceptional departure 
from such rule. ‘‘Positivism’’ should not be permitted ‘‘to make a 
fortress out of a dictionary.” 

It is accordingly submitted that (1) international law must guard itself 
against indiscriminate claims to ‘‘government by natural law”; (2) its 
basic approach should be ‘‘positivistic,’’ that is, aimed at preservation of 
the principle of ‘‘the rule of law’’; but that (8) in exceptional situations 
in which positivism leads to sacrifice of the spirit of justice to its letter, 
international law should not disregard the relativity of ‘‘positive’’ and 
‘‘natural law” and should have the political courage to relax rule by ‘‘posi- 
tive law’’ in order to avoid flagrant injustice. This implies a ‘‘minimum 
measure of natural law” which might, in case of conflict with ‘‘positive 
law,’’ override the latter. 

The view has been expressed that, once a single inroad is made into the 
impregnable fortress of ‘‘ positive law,” it is impossible to defend it against 
a total invasion. For this reason, according to this belief, exceptions must 
be absolutely barred. But this view is based on a misconception of the 
jurisprudential relationship of positive and natural law and lack of in- 
sight into the variety of positive law mechanisms whereby intensive moral 
views may imperceptibly penetrate the fortress, subverting its defense 
much more effectively than through a process of an avowed exception. 
The normative impact of facts is a reality that should not be disregarded. 
The best method of controlling indiscriminate extension of a rule by natural 
law is recognition of the limitations of positive law and admission of a 
well-defined minimum concept of ‘‘natural law’’ to which positive law must 
and ought to yield. The problem is how to define such a concept. 

The ethos of humanism calls for consideration of a wide variety of 
human needs, aspirations, and demands. Were such ethos to be generally 
introduced into law through the medium of natural law, that influence 
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would be widely felt. Obviously, the type of ethics advocated in this paper, 
affords no principle of limitation. A comprehensive humanistic policy 
ought to be incorporated into law through the normal processes of 
ereation of ‘‘positive law.’’ The minimum natural law to be admitted out- 
side of the framework of such processes, and indeed exceptionally in con- 
travention of positive law, must be subject to a clear, preferably external, 
limitative test, which would effectively reduce the number of qualified 
‘‘natural law’’ demands to a necessary minimum. It is submitted that 
such a test ought to be that of an overwhelming recognition by the 
civilized nations of the world that the interest in issue is itself morally 
justifiable and that under the circumstances of the concrete case that in- 
terest is exceptionally intensive—indeed so intensive as to warrant unique 
treatment. This feature of overwhelming recognition of the justifiability 
of the contents of the interest involved gives that interest the character of 
a ‘‘natural law’’ value. Moreover, the concrete situation must evince 
such disproportion in strength bétween the natural-law interest and the 
positive-law claim as to make sacrifice of the former to the latter appear 
as a surrender of the spirit of justice to its letter, evoking in the conscience 
of a majority of average people the sentiment, which Edmund Cahn has 
aptly named man’s ‘‘sense of injustice.’’ ° 

Though partially deriving its power of overriding ‘‘positive law’’ from 
the test of overwhelming popular support, the ‘‘minimum natural law”? 
which has been referred to must not be confused with the*international 
positive law concept known as ‘‘general principles of law recognized by 
eivilized nations.’’ The latter belong to the category of ‘‘rules,’’ whereas 
the ‘‘minimum natural law” consists of the raw material of potential 
rules, the interests calling for protection. .Such an interest may be, but 
is not necessarily, protected by rules of positive law. It may also be pro- 
tected by some rules but not by others. For example, man’s interest in 
self-preservation is a ‘‘natural law’’ interest. The ensuing demand for 
self-preservation is incorporated in the legal principle of self-defense, 
which is accepted by all penal and civil codes. By contrast, the exemption 
from responsibility of a man who steals bread when he is hungry is not an 
invariable feature of penal codes, although it expresses the same demand 
of ‘‘natural law.’’? 


8 Cahn, The Sense of Injustice (1949). This emotion is considerably more powerful 
and ‘‘law-ereative’’ than is the much exploited so-called ‘‘sense of justice.’’ 

7 The ‘‘theft of food’? (Mundraub) was punished more mildly than ordinary theft in 
many older laws. It has been defined as misappropriation of ‘‘field or garden fruits or 
other victuals or beverages for the purpose of satisfying an instantaneous lust,’’ if the 
value of the misappropriated thing did not exceed a certain sum. The present Swiss 
Federal Penal Code of 1937, Art. 138, Subdiv. 2, authorizes the judge to forego punish- 
ment where the actor has stolen a thing of small value from ‘‘need.’’ Subdiv. 1 of the 
same article, which grants mitigation also to one stealing from ‘‘frivolousness or for 
the purpose of satisfying a lust,’’ has been interpreted by the Federal Tribunal to apply 
to a self-educated writer who could not resist stealing a book on Erasmus of Rotterdam, 
the Tribunal holding that ‘‘the differentiation . .. between lusts ‘that are determined 
by the intellect’ and lusts ‘that are determined by urges’ is not functional.’’ ‘‘ Urges,’’ 
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The theme of this paper can perhaps best be presented against the back- 
ground of a concrete situation. The Eichmann case, recently dealt with by 
the United Nations Security Council, affords an appropriate basis for 
demonstration of the propositions advanced above. Its operative facts 
and allegations combine the elements of (1) conflict of a positive-law claim 
based on a tangible thinghood-interest, territorial inviolability, with a 
natural-law humanistic interest; (2) clash of the positive-law claim with a 
minimum natural-law demand based on a human interest which has been 
unanimously recognized by all nations, including the claimant, to be justi- 
fied both in quality and in intensity; (8) disproportion between the con- 
erete value deprivation of the positive-law interest and the value of the 
natural-law interest in issue. Moreover, the conflict of law and morality 
constituted an express, and not merely an implied, issue in the case.® 


I. THE EICHMANN CASE 


Evidence before the Nuremberg Tribunal showed Adolf Hichmann to have 
been in charge of the so-called ‘‘Dienststelle Eichmann” (EKichmann Au- 
thority) of the Reich Security Main Office and, in this capacity, to have 
been the strategist of the so-called ‘‘final solution of the Jewish question.’’ ® 
He was reported to have said ‘‘he would leap laughing into the grave be- 
cause the feeling that he had five million people on his conscience would 
be for him a source of extraordinary satisfaction.’’*° The actual number 
of murders attributed to him is even greater: six million. Survivors of 
concentration camps had been searching for him for fifteen years and 
finally found him living under an assumed name in Argentina. They 


said the Tribunal, ‘‘are also active in the field of the intellect. They may be as strong 
as material urges and justify the same indulgence toward the actor as do the latter.’’ 
Degner gegen Staatsanwaltschaft des Kantons Zurich, decided by the Federal Tribunal 
on Jan. 26, 1945, BGE 71 IV 4. This case throws an interesting light on the theme of 
this paper. 

8 Throughout this paper, ideas, concepts and rules of national laws will be freely used. 
The main reason for such use of national patterns lies in the fact, easily proven by 
reference to the terminology and general jurisprudential ‘‘atmosphere’’ of decisions of 
international adjudicating agencies, that international Jaw does not possess an au- 
tonomous terminology and methodology. The ideas and vocabulary in this field are 
predominantly derived from the national reservoirs of countries of civil-law and common- 
law tradition. Moreover, national laws are in many respects less ritualistic and more 
oriented to substantive values than is international law. Thus, principles developed by 
national laws may serve as patterns of international law refinement. In no event should 
this approach be taken to imply advocacy of a simple wholesale incorporation by inter- 
national law of national law principles. The ideas developed by certain legal systems, 
particularly the German one, in which exceptional circumstances produced by the strange 
legal situation that followed the collapse of the National Socialist regime called for 
jurisprudential inventiveness in reconciling positivism with minimum natural-law de- 
mands, are advocated on the strength of their historical necessity, logical persuasive- 
ness or policy merits. 

9 See Trial of the Major War Criminals before the International Military Tribunal, 
Official Documents, Judgment, Vol. I, pp. 250, 252; and Final Statement by Mr. Justice 
Robert H. Jackson, Chief of Counsel for the United States, Vol. XIX, p. 405. 

10 See testimony by Dieter Wisliceny, ibid., Vol. II, pp. 355 ff. at 371. 
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transported him from Argentina to Israel. The Israeli Government, to 
which he was delivered, made preparations for his trial in Israel. Argen- 
tina charged Israel with violation of her sovereignty rights by an illegal 
exercise of authority upon Argentine territory. 

Israel admitted Eichmann’s removal from Argentine territory and his 
delivery to Israel, but asserted (1) that Richmann left ‘‘voluntarily,’’ and 
(2) that he was taken from Argentina to Israel, not by Israeli Government 
agents, but by ‘‘volunteers,’’ some of whom were Israeli citizens. For such 
conduct of the latter Israel expressed regrets, submitting in justification 
the special nature of the motivations that incluced them to thus violate an 
otherwise incontestably valid law of Argentina. 

Argentina rejoined: (1) that there was violation of Argentine sover- 
eignty even if Eichmann left ‘‘voluntarily’’ and without intervention of 
Israeli Government agents, Israel being responsible for the conduct of 
private persons who are Israeli citizens; (2) that Israel’s ‘‘apology’’ con- 
stituted an admission of guilt on the part of the Israeli Government; (3) 
that by its very decision to detain and to try Eichmann, the state of Israel 
had become an accessory to, and ultimately responsible for, the capture, 
even if the latter was originally a private act of volunteers. On this basis, 
Argentina demanded ‘‘reparations,’’ which she claimed must consist in (a) 
the return of Eichmann to Argentina and (b) punishment of the captors 
by Israel.” Upon Israel’s refusal to comply with these demands, Ar- 
gentina filed a complaint with the United Nations Security Council under 
Article 33 and following of the United Nations Charter, alleging that, 
upon the stated facts, the conduct of Israel violated international law and 
the purposes and principles of the Charter, and created an atmosphere of 
insecurity and distrust incompatible with the preservation of international 
peace. Israel denied that a single act of violation of Argentine ‘‘law’’— 
not of Argentina’s ‘‘sovereignty’’—by private persons constituted a 
danger to peace, on which jurisdiction of the Council depended. 

The Security Council having included the item in its agenda without 
objection, a presentation of arguments and a debate followed. The salient 
point of Israel’s defense was 


that this isolated violation of Argentine law must be seen in the light 
of the exceptional and unique character of the crimes attributed to 
Eichmann, on the one hand, and the motives of those that acted in this 
unusual manner, on the other hand.” 


11 U.N. Security Council, 15th Year, Official Records, 865th-868th Meetings, June 
22-23, 1960, Docs. S/P.V. 865-868; see also Report of the Security Council to the Gen- 
eral Assembly July 16, 1959-July 15, 1960, U.N. General Assembly, 15th Sess., Official 
Records, Supp. No. 2 (A/4494), citing U.N. documents pertinent to the case. On 
Kichmann’s rôle in the Nazi program of destruction of the Jewish ‘‘race,’’ see state- 
ment of Mrs. Golda Meir, representing Israel in the Security Council debate on June 22, 
1960, U.N. Doe. S/P.V. 866, pars. 22-38. On the activities of the ‘‘Dienststelle Eich- 
mann,’’ see Zeiger, The Case Against Adolf Eichmann (The New American Library, 
1960), reproducing documents, 

12 Mrs, Meir’s speech during the Security Council meeting of June 22, 1960, U.N. Doe. 
S/P.V. 866, par. 19. 
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. Issue was joined by Argentina’s denial that any moral considerations were 
admissible, however exceptionally, as against the absolute validity of posi- 
tive international law. The Argentine representative stated that: “One 
single breach in the juridical order will cause the whole structure to fall.’’ 1° 

The Security Council resolution adopted on June 23, 1960,** is composed 
of two parts: a long list of preambular expositions and a ruling. The 
former includes declarations that 


violation of the sovereignty of a Member State is incompatible with 
the Charter of the United Nations; 


repetition of acts such as that giving rise to this situation would in- 
volve a breach of the principles upon which international order is 
founded creating an atmosphere of insecurity and distrust incom- 
patible with the preservation of peace. 


There follow two clauses stating that the Council is 


mindful (consciente) of the universal condemnation of the persecution 
of Jews under the Nazis, and of the concern of the people in all 
countries that Eichmann should be brought to appropriate justice for 
the erimes of which he is aceused ; 


and noting at the same time that 


this resolution should in no way be imterpreted as condoning the 
odious erimes of which Eichmann is accused. 


The ‘‘adjudieative’’ part of the resolution 


1. Declares that acts such as that under consideration, which affect 
the sovereignty of a Member State and therefore cause international 
friction, may, if repeated, endanger international peace and security; 


2. Requests the Government of Israel to make appropriate repara- 
tion in accordance with the Charter of the United Nations and rules of 
international law. 


The resolution reads like a combination of a decision of a Spanish court 
and a legislative act. The preambular statements, corresponding to 
Spanish ‘‘considerandos,’’?> presumably contain the bases of judgment; 
they are remotely comparable to that which is normally expressed in our 
law in a judicial opinion, with omission of the facts of the case. The 
several clauses of the preamble, however, do not all open with a ‘‘con- 


18 U.N. Doe. S/P.V. 865, par. 42. The Spanish version reads thus: ‘‘Una brecha, una 
sola brecha que se abra en el ordenamiento juridico y toda la armazón se derrumba.’’ 
Extracts from Dr. Amadeo’s speech in behalf of Argentina, in 14 Revista de las Na- 
ciones Unidas 36-37 (Num. 301, August, 1960). It is impossible to translate the ‘‘ juris- 
prudential atmosphere’’ of this statement. Its connotation in Spanish is much stronger 
than in the English translation. 

14 U.N. Doc, 8/4349; for Spanish version see Revista de las Naciones Unidas, note 13, 
above, p. 17. 

15 ‘‘Considerando’’ corresponds to the French ‘‘vu que.’’ French and Spanish de- 
cisions, in contrast to German and Italian ones, contain a very brief statement of the 
grounds upon which the judgment is based, setting forth that which the adjudicating 
agency has taken into consideration in arriving at the decision. 


314 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


siderando’’; the opening terms are rather variously worded, ‘‘having re- . 
gard to,” ‘‘noting,’’ ‘‘mindful of,” which would seem to indicate diverse 
levels of consideration. The adjudicative provision, rather than stating 
what sanction is imposed on Israel, incorporates by reference the Charter 
of the United Nations and the rules of international law. To learn what 
sanction the resolution has imposed upon Israel, we must turn to the ac- 
companying statements of the Council members. These statements clearly 
indicate that ‘‘reparation’’ to Argentina consists of two items: censure of 
Israel by the Council. and Israel’s apology. The ‘‘reparation’’ provision, 
viewed in the light of these statements, is conspicuous by that which it 
does not include: the return of Eichmann and punishment of the abductors. 
Since the “‘apology’’ requirement is but the reverse side of the censure, 
the latter appears to be the most significant ‘‘operative’’ part of the resolu- 
tion, and any evaluation of the resolution must therefore focus on that 
‘‘eensure,’’ 

While newspaper editorials described the resolution as ‘‘ambiguous’’ and 
referred this ambiguity to ‘‘considerable soul-searching’’ by the Council 
members,” juridically the censure expressed in the resolution must be 
viewed in the light of the fact that, on the basis of the allegations of the 
parties, this censure was unnecessary. The Council should have dismissed 
the claim a limine. That it did not do so may be interpreted as adding 
emphasis to the censure. The resolution itself states that acts such as that 
at bar would create a danger to peace only ‘‘if repeated.’’ “This implies 
that that act did not produce the jurisdictional situation of danger, assum- 
ing that actual danger is the test of the Security Council’s jurisdiction to 
censure. 

Israel alleged that Eichmann left Argentina ‘‘voluntarily’’ and that he 
was transported from Argentina to Israel by ‘‘volunteers’’ and not by 
Israeli Government agents. Neither allegation was shown by the claimant, 
Argentina, to be untrue or was indeed expressly denied.1® Assuming these 
allegations to be true, Israel had not violated Argentina’s sovereignty and 
should not have been censured. 

As regards the assertion that Eichmann left Argentina ‘“‘voluntarily,’’ it 
has been apparently assumed without further inquiry that such proposition 
is absurd and hence prima facie untrue.1® Even as regards everyday 


16 See U.N. Does. S/P.V. 867, pars. 4-6; S/P.V. 868, pars. 30-31, 35-37, 42, 48-50, 67. 

17 See, e.g., New York Times editorial of June 26, 1960, p. E 9. 

18 See text of Note and Explanatory Memorandum presented by Argentina to the 
Security Council on June 15, 1960, in U.N. Doe, 8/4336, reprinted in La Prensa, Buenos 
Aires, June 16, 1960, p. 16. 

19 Argentina’s representative, Dr. Mario Amadeo, made the following statement in the 
U.N. Security Council debate of June 22, 1960 (see Doc. S/P.V. 865, par. 26): “I leave 
it to each of you to decide what weight is to be attached to the letter attributed to 
Eichmann giving his consent, and I cannot forbear from expressing my regret that such 
a document should have been included in a diplomatic note.’’ It is irrelevant whether 
a document of such nature may be taken as proof of consent, for Argentina did not 
deny that Eichmann left voluntarily; thus, ‘‘forceful’’ removal of Eichmann from 
Argentina was not in issue. 
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. offenders, modern psychological doctrine has shed doubt on the view 
adopted by traditional law that man always acts ‘‘rationally’’ in his best 
legal interest. The ‘‘rational man’’ of nineteenth-eentury philosophy is 
being gradually relegated to the realm of legal fiction. Were he a reality, 
would he ever confess or leave incriminating evidence? 7° Would he, as 
Eichmann apparently did, while living under an assumed name and desper- 
ately trying to conceal his identity, send his photograph to a lady signed 
with his own name??* Surely, even if men were ‘‘rational’’ in the average 
run of eases, particular doubt ought to exist in our minds regarding the 
‘‘rationality’’ of a man such as Eichmann, who proposes to exterminate a 
people—not just a ‘‘killer’’ but a ‘‘killer of six million human beings.’’ 

One might argue that if Israeli Government agents, acting within the 
scope of their office, induced Eichmann to depart, even though he might 
have eventually left voluntarily, such conduct of the agents constituted 
exercise by Israel of a governmental function upon Argentine territory 
and thus a violation of Argentine sovereignty. But Israel emphatically 
denied the official capacity of Eichmann’s ‘‘abductors.’’ 7? 

Is mere inducement of a person to depart from a country, for whatever 
purpose, if practiced by a private individual, a violation of Argentine law 
or of international law? Such assertion may indeed be taken to imply 
denial of freedom of movement. However, Israel did admit that the 
‘‘volunteers’’ had breached Argentine law, and we must thus assume such 
breach to bt established. To be sure, there is some slight support in 
authority for the proposition that a state 1s responsible for the criminal] 
conduct of its citizens abroad.** However, international law on this point 
is most doubtful in view of the fact that there are states which do not as- 
sume extraterritorial criminal jurisdiction over their citizens.” Moreover, 
as a matter of principle, the notion of international responsibility of a 
state for conduct of its citizens abroad reflects a feudal conception of na- 


20 On the frequency of utterly irrational confessions, see Hans Gross, Criminal Psy- 
chology 32-33 (trans. Kallen), in The Modern Criminal Seience Series (1918). 

21 See ‘‘Cémo y Dónde Habría Sido Aprehendido el Jefe de la Represión Antijudia,’?’ 
La Prensa, Buenos Aires, May 27, 1960. The signed photograph allegedly helped to 
trace Eichmann. 

22 Dr. Amadeo cites Professor Hambro’s opinion ‘‘that if Israel agents in fact 
seized Eichmann in Argentina, their action was in itself a violation of international law, 
since such a thing cannot be done without the consent of the other State.’’ (Doc. S/P.V. 
865, par. 26.) But how can this statement be taken to support Mr. Amadeo’s conten- 
tion, implied in the context in which the statement is used, that the same applies if the 
‘í abductors?’ were private citizens and not ‘‘Israeli agents,’’ 

232 Moore, Digest of International Law § 212, pp. 382-389 (1906), under the title 
‘Breaches by Private Persons,’’ cites only one authority which so holds: Wirt, Att. 
Gen., Sept. 27, 1882, 1 Op. 566, 569. 

24‘ If two of the King’s subjects go over into a foreign realm and fight there, and 
the one kill the other, this murder being done out of the realm, ean not be for want of 
trial heard and determined by the common law.’’ 3 Coke, Inst. 48 (1628). See State 
u. Knight, 1799, Superior Court of North Carolina, Taylor 65, for rationale of the rule. 
For recent authority, see Commonwealth v. Lanoue, 326 Mass. 559, 95 N.E. 2d 925 
(1950); Wharton’s Criminal Law, § 310 (12th ed., 19382). Compare also U. S. ex rel. 
Toth v. Quarles, 350 U. S. 11 (1955). 
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tionality. The latter is apparently regarded, in this view, as a tie of 
complete subjection of the individual to the state, perhaps indeed as total 
merger of the individual with the state. In fact, the Security Council did 
not require Israel to punish the ‘‘volunteers,’’ and the censure of Israel 
was hardly a proper response to a violation, of whatever nature, com- 
mitted by Israeli private citizens. 

However, Argentina did not stress Israel’s responsibility for the acts of 
private Israeli citizens. The principal contention set forth by Argentina 
was rather that Israel committed a violation of international law by in- 
direct governmental action, namely, the conduct of the Israeli Government 
subsequent to the capture, specifically, by receiving Eichmann from the 
hands of his captors and assuming criminal jurisdiction over him.” This 
contention was based on the highly dubious assumption that a state must 
inquire into the conditions under which a person charged with crime has 
entered its territory. In this country there is a consistent line of decisions 
holding that ‘‘the power of a court to try a person for crime is not impaired 
by the fact that he had been brought within the court’s jurisdiction by 
reason of a ‘forcible abduction,’ ’’ whether from another State ?* or from 
another country.” Our Supreme Court has ‘‘never departed’’ from this 
rule.” To be sure, where the jurisdictional issue is raised by the aceused, 
one might argue that he has no standing to complain that he had been 
brought within the court’s jurisdiction in violation of international law, 
the interest infringed upon being that of the sovereign whosé rights were 
violated and not an individual interest.” But a cogent inference from 
Argentina’s contention that assumption of jurisdiction over an ‘‘abductee’’ 
is a violation of international law is that a eourt—-undoubtedly an agency 


25 See Mr. Amadeo’s statement before the Security Council on June 22, 1960, Doc. 
S/P.V. 865, pp. 12 f., par. 25. Argentina also contended that Israel had committed a 
violation of Argentine sovereignty by subsequent praise of the captors or by approval of 
their conduct. See Argentina’s note to Israel of June 8, par. 4, transmitted to the 
Security Council with Doe. 8/4334, reprinted in La Nación, Buenos Aires, June 9, 1960. 
It may be pertinent to note that such ‘‘approval,’’ if any, was provoked by Argentina. 
Israeli Government agencies had originally consistently avoided disclosure of the place 
and the circumstances of the ‘‘eapture.’? See La Prensa, Buenos Aires, May 27, 1960, 
reporting a United Press report from Jerusalem of May 26, 1960; and ibid., May 28, 
1960, page 3. Only after Argentina addressed an official ‘‘inquiry’’ to Israel, did the 
latter acknowledge the fact of Eichmann’s prior presence in Argentina, stressing the 
faet that cognizance on the part of the Israeli Government of such prior presence was 
acquired in the course of an investigation prompted by Argentina’s inquiry. See Israeli 
note of June 3, 1960, in response to that inquiry. For text of the note see Doc. 8/4342, 
reprinted in La Nación, Buenos Aires, June 7, 1960, p. 3. 

26 Frisbie v. Collins, 342 U. S. 519 (1952). 

2T Ker v. Illinois, 119 U. S. 436 (1886), where the abduction was committed in Peru 
by a government agent, in violation of a treaty between that country and the United 
States. Ibid, 443-444, 

28 Frisbie v. Collins, cited note 26 above, at 522. In this ease also the abduction was 
committed by government agents. For an English authority to the same effect, see Ex 
parte Elliott, [1949] 1 All E.R. 378. 

29 For authorities to this effect, see Harvard Research in International Law, Jurisdic- 
tion with Respect to Crime, 29 A.J.I.L. Supp. 435, at 628 (1935). 
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of the state *°—by thus assuming jurisdiction over a person known to have 
been abducted from another sovereignty, must be taken to violate interna- 
tional law. If Argentina’s contention were correct, it would seem that 
absence of jurisdiction in such instances should be asserted ex officio.®* 


30 For authorities, see 1 Hyde, International Law Chiefly as Interpreted and Applied 
by the United States 730 (2d rev. ed., 1945). 

81 Dickinson, ‘‘ Jurisdiction Following Seizure or Arrest in Violation of International 
Law,’’ 28 A.J.I.L. 231, note 1, 234-237, 244-245 (1934), in which the author states (at 
p. 244): “The court is an arm of the nation and its jurisdiction can rise no higher... 
than the jurisdiction of the nation which it represents. If there was no jurisdiction in 
the nation to make the original seizure or arrest, there should be no jurisdiction in the 
court to subject to the nation’s laws.’’ For the same position see Harvard Research in 
International Law, cited note 29 above, at 623-624. But see comment to Art. 16 of the 
Harvard Draft Convention, which excludes such jurisdiction, where it is said: ‘‘it is 
frankly conceded that the present article is in part of the nature of legislation.’’ Ibid. 
at 624. 

One might argue that, however irrational may be the co-existence of a state’s juris- 
diction over an abductee with its responsibility for the abduction on an international 
level, such co-existence represents the law in force, and that thus, as regards Israel’s 
responsibility for the abduction, the cases referred to above are no authority. But the 
fact is that for such responsibility for the acts of private abductors there is hardly any 
authority at international law. Compare note 23 above. Even in those cases in which 
a state’s responsibility was recognized for abduction committed by government agents, 
there were present certain additional circumstances which distinguish these cases from 
the Eichmann case. Thus, in the Colunje case, reported in 2 Hackworth, Digest of In- 
ternational Law 313 (1941), the abductee was a citizen of the claimant state. Other 
eases cited in Hackworth, op. cit, 3138-315, involving acts of jurisdiction in a foreign 
territory, present the distinctive feature of regularity of the acts in issue. Notice also 
that states do not rigidly adhere to the principle of impregnability of their territorial 
sovereignty. See ibid, 317-318. 

Where the abduction is committed by a private person, there is precedent for refusal 
of the state to which the abductee is brought to assume responsibility vis-à-vis the state 
from which he was abducted. Thus, in the case of Constance Madeline His, reported in 
Moore, cited note 23 above, at 384-389, Switzerland refused to give the United States 
any satisfaction for abduction from the United States of a minor under claim of 
exercise of parental authority. To be sure, there is a difference between exercise of 
parental power and acts preparatory to assumption of criminal jurisdiction (though in 
the Eichmann case, the private individuals concerned did not exercise any criminal juris- 
diction at all, and any connection between such jurisdiction and the abduction is en- 
tirely a matter of inference from their ‘‘motive’’). But a sovereign’s interest in the 
custody of a minor is perhaps as weighty as its interest in criminal matters. Notice that 
in this case the claim was raised by the United States in the capacity of a sovereign and 
not in behalf of the mother from whose custody the child was abducted, and that this 
character of the claim was emphasized in the case. 

It may be interesting to note that Dr. Amadeo cites this case in support of the 
proposition advaneed by him that ‘‘(t}he State must punish and make reparation for 
violations of territorial sovereignty committed by its nationals abroad, even if they 
were acting for private reasons.’’ U.N. Doc. S/P.V. 865, par. 24. The faet is that 
Switzerland in this case kept both the ‘‘abductor’’ and the ‘‘abducted child,’’ the 
Swiss Federal Council holding that, since judicial tribunals of Switzerland of competent 
jurisdiction ruled that the father was entitled to custody (notice that at the time of the 
abduction the ease had not been decided and that under a prior decision the mother 
was entitled to custody), he ‘‘had never been deprived of his paternal power or authority 
and that it was no invasion of the territorial sovereignty of the United States for him 
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Argentina relied heavily on Israel’s admission of guilt allegedly implied 
in her expression of regret.5? However, that expression of regret, con- 
tained in Israel ’s note of June 3, 1960, and referred to by Argentina,” was 
couched in clearly conditional terms. The note reads in pertinent part 
thus: 


If the volunteer group violated Argentine law or interfered with 
matters within the sovereignty of Argentina, the Government of Israel 
wishes to express its regrets.*4 (Emphasis added.) 


Argentina also inferred an admission of guilt by Israel from her attempt 
to justify the conduct of the volunteers. The ‘‘justification’’ consisted in 
setting forth the motives of the abductors and attempting to make them 
comprehensible. If such ‘‘justification’’ constitutes an admission of guilt 
on the part of the person advancing it, then an attorney invoking in de- 
fense of an accused the motive which prompted his conduct thereby be- 
comes an accomplice to that conduct. There are slight differences of emo- 
tional emphasis between this charge advanced by Argentina and her charge 
that Israel had identified herself with the captors by praising them or ap- 
proving their conduct.** 


in the exercise of that paternal power to take charge of his child wherever he might 
find her.’’ Moore, op. cit. above, p. 389. Dr. Amadeo, of course, when citing the His 
ease as authority for the position taken by him, follows the civil-law method of relying 
on a detached statement of the deciding authority rather than on what that authority 
‘tholds’’ or ‘‘does.’?? The Swiss Federal Council ‘‘repudiated very emphatically any in- 
tention to deny or question the sovereignty or jurisdiction of the United States over its 
territory.’’ Moore, ibid. Of course, Israel in the Eichmann case had just as em- 
phatically ‘‘repudiated . .. any intention to deny or question the sovereignty or juris- 
diction of Argentina over her territory.’? The use made in Argentina’s argument of 
the His case, as contrasted with the import of that case in the light of American juris- 
prudence, is most instructive as bearing on a divergence of views as to what constitutes 
‘authority?’ for purposes of international law. 

32 See U.N. Doc. S/P.V. 865, par. 23. 

33 For text of the Israeli note of June 3, 1960, see U.N. Doc. 8/4342, par. 8, reprinted 
in La Nación, Buenos Aires, June 7, 1960, p. 3. For Argentina’s reply of June 8, 1960, 
see U.N. Doe. 8/4334, and La Nación, June 9, 1960. 

34 Par. 8 of the note. 85 U.N. Doe. S/P.V. 865, par. 23. 

36 It may be instructive to notice briefly several other dubious aspects of Argentina’s 
position, although as regards these she found no favor with the Council. Argentina 
contended that, having actually or constructively ‘‘abducted’’ Eichmann, Israel must 
‘‘restore’’ him to Argentina. Doe. S/P.V. 865, par. 12. According to the Harvard 
Research in International Law, Jurisdiction with Respect to Crime, note 31 above, the 
purpose of such sanction is to assure that abduction will not pay. This in substance 
is the rationale of the doctrine known in this country under the colorful name ‘‘ fruit 
of the poisonous tree.’’? This doctrine renders inadmissible in evidence things acquired 
by an illegal act, e.g., an unlawful search and seizure, and demands that such things 
be restored to the owner, unless they are contraband. The ‘‘fruit of the poisonous 
tree’? doctrine has been recently reasserted by the U. S. Supreme Court in Elkins 
v, U. S., 364 U. S. 206 (1960). However, this doctrine applies only to conduct of 
government agents and not to that of private persons. A policy of requiring restoration 
of the abductee in instances of abduction by private persons might result in a practice 
of private justice rather than in deterrence. Notice also that the ‘‘poisonous fruit?’ 
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II. TEE Issur or Law versus MORALITY BEFORE THE SECURITY COUNCIL 


While, as shown in the preceding section, the Security Council could and 
should have dismissed Argentina’s claim on the basis of the ‘‘pleadings,’’ it 
chose to decide the delicate and highly controversial issue of ‘‘law’’ versus 
‘“morality,’’ presented by the arguments of the parties. These arguments 
squarely submitted to the Council for resolution the alternative of recog- 
nizing the absolute validity of positive international law or of admitting its 
potential yielding in most exceptional situations to minimum demands of 
‘‘morality’’ or ‘‘natural law,” in the sense of a law living in the conscience 
of civilized men everywhere. Said Mr. Amadeo, representing Argentina: 


The law is not always on the side of the sentiments of the multitude; 
often itis unpopular. But its very fragility demands that precautions 
be taken to protect it. Not even by way of exception can its violation 
be justified.37 


This statement is followed by the above-cited one, that a single breach made 
in positive law must result in a total collapse of the latter. Israel, on the 
other hand, while not contesting the general validity of the positive-law 


doctrine does not apply to ‘‘illegal abduction’’ cases. It has never been alleged that 
Ker must be ‘‘restored’’ to Peru or that Collins ought to be ‘‘restored’’ to Illinois. 
See notes 26 and 27 above. And compare the case of Antonio Martinez (1905), in 
which such claim was rejected by the United States on the authority of Ker v. Illinois. 
Hackworth, om cit. at 321. One might question the distinction between ‘‘ jurisdiction’’ 
over property and that over persons, where control has been secured by illegal methods. 
But since the distinction is generally applied, there is no reason to question its applica- 
bility in a case such as that of Eichmann. On the other hand, ‘‘restoration,’? when it 
involves a person rather than property, would seem to be justifiable only in cases where 
the claimant state has an interest in that person. ‘‘Restoration’’ as a form of 
‘‘ reparation’? is most dubious. Argentina charged Israel with violation of her 
‘*sovereignty’’ rights, not with deprivation of Eichmann’s consortium, in which she 
disclaimed any interest. See par. 3 of Explanatory Memorandum transmitted to the 
Security Council with letter of June 15, 1960, U.N. Doe. 8/4336, reprinted in La Prensa, 
Buenos Aires, June 16, 1960, p. 16. Quite clearly, Israel could not ‘‘undo’’ the wrong 
committed by exercising a sovereignty function upon Argentine territory by ‘‘restoring’’ 
Eichmann. The elaim for ‘‘restoration’’ as a form of ‘‘reparation’’ rather reflects 
transfer into international law of the principle of property law, whereby anyone who 
has brought about by force a change of situation, particularly in the sphere of 
possessory rights, must first re-establish the status quo ante. Since possession of a 
thing puts the party concerned in a privileged position—it being, as the proverb says, 
‘nine points of the law’’—such restoration actually re-establishes that status of privi- 
lege. But what privilege would Argentina reacquire by repossessing herself of 
Eichmann, unless she actually had an interest in protecting him? The notion of 
‘freparation’’ in the form of ‘‘restoration’’ in this instance reflects the ‘‘thinghood’’ 
orientation of international law, to which reference was made above. 

Argentina also claimed that Israel must punish the ‘‘volunteers.’’ As regards this 
claim, it may be sufficient to refer to the text of this article, at notes 23 and 24. 

37 The translation in the text is that of the author. The English translation cited 
in note 13 above, U.N. Doc. S/P.V. 865, par. 42, reads in pertinent part: ‘‘Right does 
not always coincide with the feelings of the multitude; in many cases it is unpopular. 
Because of its very fragility it is essential that every precaution be taken to protect it. 
Nor is it possible to accept a violation of the law on the ground that the circumstances 
are exceptional.’’ 
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prineiple of territorial sovereignty, asserted that, however sacred this 
principle may be, factual situations of most unusual and extremely strong 
moral impact may justify an exceptional yielding of this abstract principle 
to special considerations of the human element that is ultimately involved 
in all law application.** 


To bring the issue of law versus morality into proper focus, we will as- 
sume arguendo the facts of Eichmann’s capture to have been most un- 
favorable to Israel; that is, we will proceed on the hypothesis that Bich- 
mann was abducted from Argentina against his will by Israeli Government 
agents. Such act, of course, if authorized or sponsored by Israel, would 
undoubtedly constitute a violation of Argentina’s ‘‘sovereignty.’’ Does it 
necessarily follow that it also qualifies as an ‘‘illegal act,’’ a ‘‘breach of 
an international obligation’’? 


By way of factual background orientation, it is necessary to note that all 
countries, regardless of diversities of ideologies, social, political and legal 
standards prevailing in them, are in agreement as regards the moral posi- 
tion of Israel vis-à-vis Eichmann and as regards the mora] justification of 
the motives of his abductors.” Such agreement is rare and difficult to 
prove. But in the instant case the Security Council resolution itself has 
clearly expressed such agreement in two preambular clauses.*° General 
recognition of the moral element involved does not automatically afford a 
justification of Hichmann’s abduction from Argentina, but it affords an 
important factor to be considered in evaluating the conduct in issue. It 
also gives Israel’s defense a distinctive, unique imprint. It provides an 
assurance against extension of any exemption that might have been ac- 
corded to Israel to other situations which do not share this feature of 
general agreement on the proper evaluation of the underlying motivation 
issue. 


Also to be noted are the unique facts of the Eichmann case: murder of six 
million men, women and children. An exemption granted to Israel on these 
facts could not possibly have presented an instance of a ‘‘hard case making 
bad law.” For it could be invoked as a precedent only if these peculiar 
facts were exactly or at least approximately paralleled. As stated by the 
Israeli representative, ‘‘modern history knows of no such monster as Adolf 
Kichmann.’’ 41 


It is similarly necessary to note the degree of the seriousness of the 
violation and the exact nature and scope of Argentina’s interest. For 
surely a distinction must be drawn between infringements of diverse 
gravity as well as between legal interest types of diverse value rank. 
It is submitted that it is against the seriousness of the infringement and 
the value of the interest involved that we must weigh the problem of the 
admissibility of an exemption. 


Since the principle of ‘‘weighing interests’’ calls to mind the process 
38 Note 12 above. 


39 See New York Times editorial, cited note 17 above. 
40 See text above. at note 14. 41See U.N. Doe. S/P.V. 866, par. 43. 
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applied in the application of the ‘‘necessity principle,” if may be pertinent 
to state that acceptance of the latter in international law at this time would 
constitute a real danger. ‘‘Necessity,’’ as defined by penal laws, justifies 
sacrifice of a lesser interest belonging to another in order to safeguard one’s 
own more valuable interest.*? Even in well-organized national laws, pro- 
vided with efficient instrumentalities of adjudication and enforcement, this 
principle, based on the idea of ‘‘self-help,’’ ought to be strictly limited. 
It has certainly no place in international law, which does not at present 
possess an effective machinery for adjudging and controlling acts of this 
type. However, though the ‘‘necessity’’ principle itself is unacceptable, 
the notion of ‘‘ weighing interests’’ derived from it is most heuristic and, 
in fact, is often applied to exemptions generally. It is thus expressed, for 
instance, in the proportionality of defense to aggression required in self- 
defense. In this sense, it is pertinent to invoke relative ‘‘weight’’ con- 
siderations in the situation at hand. 

The infringement in the instant case consisted not In an armed Invasion 
or in any type of comprehensive operation, but rather in a single act of 
abduction. The damage caused to Argentina’s ‘‘sovereignty’’ interest 
must be viewed in the light of this fact. 

The interest protected, ‘‘sovereignty,’’ which evoked a great deal of 
emotional response among the Council members, is one of those numerous 
symbols of which Whitehead aptly said: ‘‘It is the task of reason to under- 
stand and ‘purge the symbols on which humanity depends.’’** ‘‘Sover- 
eignty’’ is susceptible of conveying a variety of meanings, representing 
values of different nature and degree. In the context of the Eichmann 
case, ‘‘sovereignty’’ roughly corresponds to ‘‘jurisdiction’’ in national laws. 
As stated by Mr. Justice Frankfurter, jurisdiction is a ‘‘verbal coat of too 
many colors.’’4* This is also true of ‘‘sovereignty.’’** In the case at 


42 For authorities admitting the defense of necessity, see The American Law Institute 
Model Penal Code, Tentative Draft No. 8, pp. 6 and 7, note 2, May 9, 1958. The 
Draft defines ‘‘necessity’’ thus: ‘‘Conduet which the actor believes to be necessary 
to avoid an evil to himself or to another is justifiable, provided that (a) the evil 
sought to be avoided by such conduct is greater than that sought to be prevented by 
the law defining the offense charged... .’? See. 3.02(1), ibid., p. 5. Reference to 
this provision should not be taken as approval by this writer of the scope of the defense 
as thus defined. 

48 Whitehead, Symbolism, Its Meaning and Effect 7 (1927). 

44 Mr. Justice Frankfurter, dissenting in U. S. v. L. A. Tucker Truck Lines, 344 
U. S. 33, 39 (1952). 

45 For example, while territorial jurisdiction is an attribute of sovereignty, ‘‘ (t)he 
territoriality of criminal law ...is not an absolute principle of international law 
and by no means coincides with territorial sovereignty.’’ S. 8. Lotus, P.C.IJ., Ser. A, 
No. 10, 20 (1927). Compare also ibid. 23, 30, 31. It is generally accepted that a 
state must not exercise ‘‘jurisdiction’’ within the territory of another state. But 
when a state enacts rules that are to govern conduct within another state and punishes 
violators of such rules as soon as these violators are caught within the territory of the 
legislating state, the latter exercises substantive ‘‘jurisdiction’’ which may be said to 
affect the ‘‘sovereignty’’ of the state of the locus delicti commissi. The question of 
the permissible scope of such legislative jurisdiction of one state over the territory of 
another or of the extent to which territorial jurisdiction may deviate from territorial 
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issue, it may denote Argentina’s right to perform within her territory acts 
of state authority, more specifically, to administer therein criminal Justice, 
and to exclude therefrom exercise of such authority by any other state. 
Such right of ‘‘territorial sovereignty’’ may be conceived of as a purely 
‘‘territorial’’ right, a ‘‘thinghood-interest’’ not related to Argentina’s con- 
cern with persons living within the national territory. Or it may be con- 
ceived of as referring to protection of such persons. Again, as regards the 
personal element, ‘‘sovereignty’’ may connote protection of the interests of 
persons as a group living within the territory. Or it may refer to the pro- 
teetion accorded to an individual within the territory, based upon the 
interest which the state has in each resident, gua individual, or in his 
civil rights. Finally, the protected interest may be ‘‘security and peace’’ 
of the person or persons concerned or his or their jurisdictional rights, +.e., 
the legal interest which one has in being subject to exclusive national 
‘‘jurisdiction.’’ Depending on the meaning attributed to ‘‘sovereignty’’ 
in a given context, the term may be more or less significant. While one 
meaning may be rather formal, another may be substantive, another still 
may be eminently functional and vital. 

Violation of Argentina’s purely ‘‘territorial’’ sovereignty may be re- 
garded as merely formal, since no damage was done other than abduction 
of Eichmann, and Argentina emphatically disclaimed any interest in him 
as an object of her protection. By contrast, disturbance of the security 
and peace of citizens and residents other than Eichmann constitutes a sub- 
stantive violation. But the actual damage caused in a large country such as 
Argentina to the popular morale by a single act of violation was hardly 
of such magnitude as to qualify the infringement as a major breach. It 
may be interesting to note that in her national law regarding protection of 
‘‘nublic authority’’ Argentina grants mitigation where the violation ‘‘has 
caused no damage other than a temporary disturbance of order.’’ *° 

Had Argentina alleged that her interest in the Eichmann case consisted in 
affording the man Eichmann protection against being subjected to trial by 
a court without jurisdiction over him, her claim would have been extremely 
significant, Indeed, so weighty as to exclude perhaps any possibility of 
exemption. For ‘‘jurisdiction’’ in the sense of a man’s right to be tried 
by a court appropriate to him and to his case is not a merely formal 
requisite of legal procedure, lightly to be disregarded. It is the first and 
foremost condition of ‘‘legality’’ or “‘rule of law,” and thus an important 


sovereignty has not been uniformly answered in time or in space. As stated by Kunz, 
The Nottebohm Judgment,’’ 54 A.J.LL. 536, at 545 (1960), “f (s)overeignty is... 
essentially a relative notion; its content depends on the stage of development in interna- 
tional law.’’ The meaning of ‘‘sovereignty’’ also depends on context. On this see 
Silving, ‘‘In the Nature of a Compact: A Note on Statutory Interpretation,’’ 20 
Revista del Colegio de Abogados de Puerto Rico 159, at 163-165 (1960). 

46 Art. 232, Cédigo Penal de la Argentina (1921). This provision applies generally 
to ‘ferimes against public authority and the constitutional system’’ (delitos contra los 
poderes piblicos y el orden constitucional). Book II, Title X, of the Code, in 1 Cédigos 
penales Iberoamericanos según los textos oficiales 421 (ed. by Jiménez de Asia and 
Carsi Zacarés, 1946). 
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guarantee of individual freedom. In common-law countries it constitutes 
the core of the provision of Magna Charta, guaranteeing ‘‘lawful judg- 
ment.” 4 In etvil-law countries, ‘‘jJurisdiction’’ has been interpreted to 
imply exclusion of special tribunals created ad hoc for the trial of certain 
crimes committed before such tribunals were ereated.** ‘‘Jurisdiction”’ 
certainly precludes lynching and mob justice. It entitles any man, even 
Eichmann, to his ‘‘day in court,’’ meaning, of course, a court with jurisdic- 
tion.*® 

Argentina has never asserted any interest in protecting Eichmann, as an 
individual, against deprivation of his right of being tried by a court having 
jurisdiction over him and the crimes charged.*° She rather expressed con- 
cern with the possibility of the case becoming a precedent in other cases, 
involving other individuals." That it would not afford a precedent was 
implicit in Israel’s recognition of Argentine sovereignty rights and in the 
regrets expressed with regard to the violation, if any, of such sovereignty. 
Above all, use of the Eichmann case as a precedent was precluded for all 
practical purposes by the uniqueness of its fact situation. 

It is also important to note, smee this may be misunderstood, that there 
has been no violation of another incident of Argentina’s sovereignty, her 
right of ‘‘asylum,’’ simply because Argentina never granted ‘‘asylum”’ to 
Eichmann and never based her claim on a violation of such right.5* This 


47 ‘(No freeman shall be taken and imprisoned or diseised or exiled or in any way 
destroyed, nor will we go upon him nor send upon him, except by the lawful judgment 
of his peers and by the law of the land.’’ 38th Article of the Magna Charta. This 
provision may well have its origin in the rule of Mosaic law ‘‘that the man-slayer die 
not, until he stand trial before the congregation.’’ Num. 35, 12; Joshua 20, 9. 

48 Thus, c.g., Art. 101, subdiv. I, of the Constitution of the Federal Republie of 
Germany provides: ‘‘ Exceptional courts are inadmissible. No one may be withdrawn 
from his lawful judge.’’ This is interpreted to bar courts assigned after commission 
of the crime from trying such crime. See Kleinknecht, Müller, Reitberger, Kommentar 
zur Strafprozessordnung und zum Gerichtsverfassungsgesetz, Preliminary comment to 
Sec. 1, at p. 82 (3d ed., 1954). 

49 It will be later shown that Israel possesses jurisdiction over Eichmann and his 
crimes. At present, the sole concern is with the type of interest which Argentina 
possessed or asserted in the Eichmann case. 

50 True, Argentina referred to the fact that the Genocide Convention, which was 
approved by the General Assembly of the United Nations in December, 1948, and of 
which both Argentina and Israel are signatories, provides for the crime of genocide 
being tried either by a court of the country in which the crime was committed or by 
an international tribunal. Note of Argentina to Israel of June 8, 1960, U.N. Doc. 
8/4334, p. 4, par. 7. But at no time has Argentina asserted protection of the man 
Eichmann., She rather stressed her exclusive jurisdiction over persons and things within 
her territory. See ibid., p. 3, par. 4. 

51 See Explanatory Memorandum transmitted to the Security Council with letter of 
June 15, 1960, penultimate paragraph, U.N. Doc. 8/4336, p. 3, reprinted in La Prensa, 
Buenos Aires, June 16, 1960, p. 16. 

52 U.N. Doe. S/P.V. 865, par. 28, statement by Mr. Amadeo. As stated by Torres 
Gigena, Asilo diplomático 24 (1960), to constitute ‘‘asylum’’ it is not sufficient that 
a person ‘‘take refuge in a country and become integrated in its life as an inhabitant.’’ 
It is rather necessary that the authorities of the state confer upon him the protection 
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indeed was implicit in Dr. Amadeo’s statement that the problem of Eich- . 
mann’s residence status in Argentina is purely a matter of domestic 
Argentine jurisdiction and of no concern to Israel.** If the right of 
‘‘asylum’’—an international law privilege enjoyed by states and obtaining 
between the “‘asylum’’ state and other states—were at issue, it would have 
been by definition the concern of such other states and thus also a concern 
of Israel. In fact, Argentina had a duty not to withhold war criminals 
from justice, whether by granting them asylum or by affording them a 
haven of refuge under any other title." Far from violating Argentina’s 
“right of asylum,’’ Israel might have invoked Argentina’s breach of her 
international law obligation not to withhold Eichmann from justice as 
additional consideration in the evaluation of Israel’s alleged violation of 
Argentina’s territorial sovereignty. 

In sum, the violation of Argentina’s sovereignty would be most serious 
had she charged Israel with denial of a civil right to Hichmann; it would 
be substantial, could Argentina effectively maintain that the incident 
seriously affected the security and peace of Argentine citizens and residents 
or would become a precedent and thereby jeopardize the interests of such 
persons; in fact, it was but a violation of physical territory by the com- 
mission therein of a single illicit act. Moreover, the gravity of that viola- 
tion was further modified by the illegality of Argentina’s grant of refuge 
to Eichmann, however unintentional such grant may have been. Against 
the background of a violation of such nature and gravity, we must now 
consider the nature of the exemption claimed by Israel. 

Israel invoked ‘‘moral’’ considerations. She did so in behalf of the 
abductors. But in the present argument, it has been assumed that Israel 
was the abductor, so that this defense must be viewed as applicable to her. 
The considerations which, in Israel’s view, justified the grant of an excep- 
tion from the general validity of the positive law of ‘‘sovereignty’’ fall 
within a category known in penal law doctrine and the ease law of civil-law 
countries under the name of ‘‘inexigibility of law abidance’’ or ‘‘in- 





of asylum. This is done either by denial of extradition or by an official declaration 
of grant of asylum. 

Countries which were formerly Spanish colonies ‘‘inherited’’ from Spain a strong 
emotional attachment to the tradition of ‘‘asylum.’’ See 2 Moore, Digest 781. The 
‘‘eonvulsive form’’ of the establishment of the new Latin American states greatly 
contributed to the development of this institution. Torres Gigena, op. cit. 28. The 
emotional response to this institution is the source of the tendency to extend the meaning 
of the symbol ‘‘asylum’’ to objects of reference other than the object originally 
designated by it. See on this phenomenon, Silving, ‘‘From the Sublime to the 
Ridiculous: A Study in Legal Symbolism,’’ 30 Tulane Law Rev. 269, at 269-272 (1956). 
The ‘‘sacredness’’ of ‘‘asylum’’ is projected on other forms of abode within a country. 

58 See U.N. Doc. S/P.V. 865, par. 28. Of course, Argentina also expressly stated that 
she ‘‘has not protested against violation of the general rules governing territorial asylum 
or of the existing conventions for the protection of political refugees.’’ Ibid. 

54 Declaration of the Allied Powers of Oct. 30, 1943, unanimously approved by the 
Inter-American Conference on Problems of Peace and War, held in Mexico in March, 
1945, cited by the representative of the Soviet Union in the Security Council debate. 
See Doc. 8/P.V. 866, pars. 56-59. 
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exigibility of a different conduct.’ The principle of ‘‘inexigibility’’ 
implies that in exceptional situations, in fairness and equity it eannot be 
‘‘morally’’ demanded or expected of a person that he abide by the law. 

The roots of the ‘‘inexigibility’’ notion may be found in remote ages of 
history, although its verbalization is of recent vintage. In general, the 
more rigid and unforgiving a legal system, the greater is the tendency to 
supply it with loopholes. A study of the origins of the very concept of 
international law ‘‘asylum,’’ which has been the object of some interest in 
the case at hand, sheds an interesting light on this phenomenon of legal 
life. The law of ‘‘asylum’’ goes back to that of ‘‘sanetuary,’’*> an in- 
stitution apparently independently invented by peoples of different cul- 
tures as a means of avoiding the universal applicability of positive law, 
while leaving intact its universal validity. Throughout the variety of its 
rationalizations and the numerous abuses to which it led, the institution 
of sanctuary has this lasting merit: it helped the evolution of the notion of 
exemption from responsibility in the face of recognized breach of the law.*® 

That a mere breach of a rule of positive law does not zpso facto establish 
responsibility, but that there are exemptions which render the responsi- 
bility principle inapplicable in cases of a certain nature, is today accepted 
by the laws of all nations. Indeed, this proposition may be regarded 
as a ‘‘general principle of law recognized by all civilized nations.’’ 
“Exemptions” are a standard feature of criminal and civil codes. In 
international law itself one exemption at least has been generally recog- 
nized: that of ‘‘self-defense.’’ This exemption is in fact alleged to prevail 
even over the principle of territorial sovereignty, although the latter is 
otherwise described as possessing an ‘‘absolute character.’’57 As will be 

55 Charles V, in recognizing diplomatic asylum in embassies, emphasized that the 
houses of ambassadors must serve as ‘‘inviolable asylums, as did once the temples of the 
gods.’’ 1 Rousset, Le Cérémonial diplomatique du Droit de gens 481, Supp. IV to 
Dumont, Corps universel diplomatique. On sanctuary practices, see particularly Cox, 
The Sanctuaries and Sanctuary Seekers of Mediaeval England (1911); also article 
‘‘Sanectuary,’’ in Encyclopaedia Britannica (1961 ed.). The immunity afforded by 
sanctuary operated mostly by projection of the sacredness of sanctuary sites, such as 
temples, altars or churches, upon the fugitive. Such projection of territorial attributes 
is also noticeable in the present concept of asylum, as interpreted by some writers, and 
was for a long time the basis of diplomatic asylum. Thus, the Argentinian writer, 
Torres Gigena, op. cit. note 52 above, at p. 24, says: 


‘*The legal principle which explains and supports territorial asylum is the normal 
application of the natural jurisdiction of states over their own territories and inhabit- 


ants and their exclusive right to organize and administer justice therein. ...In my 
opinion, the right of territorial asylum does not possess a foundation of its own. It is 
simply an exercise of the jurisdictional right of the states... .’?’ 


The same writer explains (op. cit. 28) that diplomatic asylum was once based on the 
concept of ‘‘extraterritoriality’’ of the embassies and has been viewed as a simple 
immunity of the latter only since the extraterritoriality concept became obsolescent. 
As in the original ‘‘sanctuary’’ concept, so in the contemporary concept of ‘‘asylum’’ 
the ‘‘thinghood’’ element predominates. The human aspect is treated as secondary. 
See particularly, Garcia-Mora, International Law and Asylum as a Human Right (1956). 

56 Exemptions from cruel treatment or execution without trial were achieved by a 
process of bargaining between ecclesiastical and secular authorities. 

57 Schwarzenberger, International Law 185, 572 (8d ed., 1957). 
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later shown, ‘‘self-defense,’’ within one of its rationales, indeed, within 


the only rationale under which it may be persuasively asserted today, is 
but an instance of ‘‘inexigibility.’’ 

The principle of ‘‘inexigibility’’ stems from ‘‘natural law” considera- 
tions. ‘‘Natural law,’’ as known, is a term of many meanings, and in this 
instance represents two of these. That no one can be held to do something 
which it is ‘‘impossible’’ to do (ad wnpossibiia nemo tenetur), is a rule 
of universal application. Yet, it is not a logically necessary rule of law. 
A rule obligating a person to do something impossible may be meaningful 
in the sense of a functional proposition holding him responsible, whether 
punitively or in damages, even in the event that the proscribed occurrence, 
whether criminal or civil, could not be avoided by him or by anyone else. 
However, as a rule of criminal law, such provision is reminiscent of the 
order of the Persian King to have the ocean scourged when it destroyed 
in a storm the bridge over the Hellespont, thus causing the defeat of the 
Persian Army. The irrationality of such a rule is obvious. The general 
acceptance in law of the defense of impossibility is rooted in the fact that 
a contrary rule is plainly irrational. Thus, contracts to do something 
impossible are generally held to be invalid and damages for non-perform- 
ance will as a rule not be exacted in the event of contract frustration, 
that is, of supervening impossibility of performance. In criminal law 
there is no responsibility for conduct in a state of so-called ‘‘automatism,’’ 
the theory being that in such state a person does not ‘‘act voluntarily”’; 
the harm, though caused by the accused, could not have been avoided by 
him. But the law does not stop at this point. It also grants immunity 
to persons who violate the law under circumstances of exceptional stress 
without necessity of a showing that they ‘‘could not possibly” have acted 
otherwise than they did. This marks a turning point in the law of 
exemptions. To give rise to an exemption, the situation need not be one 
of ‘‘absolute impossibility.” A ‘‘relative impossibility,” more accurately, 
a very considerable reduction of the power of resistance to action or of 
the expectation of law-abidance, is also admitted as an exemption ground. 
The exemption in such instances is based, not upon fate or the ‘‘laws of 
nature’’ (‘‘natural law’’) of ‘‘absolute impossibility,” but upon another 
concept of ‘‘natural law’’: either a ‘‘law’’ derived from the ‘‘nature of 
man,” which teaches that men in general normally yield to certain excep- 
tionally strong psychological pressures, or a ‘‘natural law’’ in the sense 
of basic requirements of justice in the light of which it would appear 
grossly unfair to exact law-abidance from a person acting under such 
pressures. Thus, laws mostly do not demand compliance at the price of 
self-sacrifice or of surrender of vital human interests. 

In a number of specific provisions traditional law gives effect to the 
view that conduct ought not to be deemed eriminal where circumstances 
are such that, considering human nature, men’s social ties or prevailing 
cultural standards, compliance cannot be expected. Paramount among 


58 See on this, American Law Institute Model Penal Code, Tentative Draft No. 4, 
Section 2.01(1) at p. 11 and comments at pp. 121-122 (April 25, 1955). 
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these provisions are those exempting from responsibility otherwise criminal 
acts committed under duress, in self-defense ë? or the defense of others, 
as well as in states of ‘‘necessity.’’ In civil-law countries, testimonial privi- 
leges are accorded on the same ground.® The exemption granted in 
Argentina to harborers and receivers without profit covers conduct favor- 
ing not only those closely related to the offender but also his intimate 
friends and those from whom he had received great benefits.: The law 
does not expect a man to refuse a haven to a friend or a benefactor even 
though the latter is a criminal and may indeed be dangerous. In these 
instances, the law expresses the view that certain interests deemed morally 
valuable (self-preservation, family ties, friendship, gratitude) may be 
asserted even at the cost of jeopardizing the administration of justice. 

In the last decades of the nineteenth century the German Reichsgericht, 
applying the rationale of such specifie exemptions to cases not covered by 
statute, in due course elaborated a ‘‘general supra-statutory exemption 
ground of inexigibility of law abidance’’ (Unzumutbarkeit normgemdssen 
Verhaltens).®* The ‘‘principle of inexigibility’’ acquired renewed highly 
authoritative support in a much discussed decision rendered by the Great 
Senate in Criminal Matters of the Bundesgerichtshof of the German 
Federal Republie on February 17, 1954.°° As is customary in civil-law 


59 This is not the only rationale of self-defense, as will be more fully shown below. 

60 In our law such privileges are intended exclusively to benefit the accused; hence, 
they may be Waived by him. But in civil-law countries they are granted primarily in 
order to spare the witness a conflict of conscience and in order to protect various social 
ties of the witness, such as his marriage, kinship, professional relationships. On this 
see Vetter, Probleme des Zeugnisverweigerungsrechtes (1954), presenting the Swiss 
approach, which is most liberal, in stressing protection of the witness as against state 
interests. As regards German law, see, particularly, decision of the Bundesgerichtshof 
of Jan. 12, 1956 (III. Strafsenat), reported in 9 Neue Juristische Wochenschrift 599 
(1956); also Kleinknecht, Müller, Reitberger, op. cit. note 48 above, comment to $ 52, 
at p. 239 (‘*The right to refuse testimony is a personality right of the witness.’’). 
As to Spanish law, which grants witnesses privileges except where the crime is one 
of extreme gravity, i.e. attempt on the security of the state, public peace or the person 
of the Chief of State (Arts. 416, 418, Ley de Enjuiciamiento Criminal of Feb. 11, 1881), 
see Fenech, Derecho Procesal Penal 806, 822 (2d ed., 1952). In the Federal Code of 
Criminal Procedure of Argentina (Código de Procedimientos en lo Criminal para la 
Justicia Federal y los Tribunales de la Capital y Territorios Nacionales, Ley No. 2372, 
Oct. 17, 1888, in Cédigo de Procedimientos en lo Criminal, in Cédigos y Leyes Usuales 
de la Republica Argentina (new ed., 1931), certain persons are not admitted to testimony 
in the interest of maintenance of professional secrecy (Art. 275, 1° to 5°), and relatives 
of the accused cannot be called as witnesses (Art. 278). 

61 Arts, 278, 279, Penal Code, note 46 above. 

62 For a summary of the pertinent older German cases published in Argentina, see 
Jiménez de Asta, ‘‘La ‘no exigibilidad de otra conducta,’ °? in 2 El Criminalista 321 
(2d ed., Buenos Aires, 1950); also La Ley y el Delito 441-445 (2d ed., 1954). 

686 Entscheidungen des Bundesgerichtshofs in Strafsachen (hereinafter cited 
B.G.HSt.) 46 (1954). The court held that, though a mother, by failing to prevent 
her minor daughter from continuing a sex relationship with the latter’s fianeé, had 
technically committed the crime of ‘‘pandering,’’ she could not be held responsible, 
since under the cireumstances—the daughter’s pregnancy, danger of frustrating her 
marriage chances, social implications if authorities were called to help—obedience to 
law in fairness could not be demanded of the accused. 
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countries, which still consider themselves bound by a common Roman-law 
tradition—a unity comparable to that obtaining between countries of 
common-law background—the German ‘‘doctrine of inexigibility’’ became 
a significant issue in other countries, Italy, Spain and the countries of 
Latin America. 

True, Argentine decisions giving effect to the principle of “no exigi- 
bilidad de otra conducta” are very scarce indeed," and the principle has 
not been adopted, as has been the case in Germany, by the tribunal of last 
instance in criminal matters. But there is among these decisions at least 
one which may carry weight, for it was rendered by the present Chief 
Justice of the Supreme Court of Argentina, Dr. Benjamin Villegas 
Basavilbaso, at the time of decision Judge of the first instance in Criminal 
Matters of Buenos Aires. As regards doctrinal views, which are con- 
siderably more weighty in Argentina than in this country, Jiménez de 
Asta, whose writings are frequently cited in Argentine decisions, is a 
staunch supporter of the ‘‘principle of inexigibility,’’ which he justifies 
thus: 


As I see it, the law, which above and beyond its formal character 
is essentially functional, should never appear to those subject to it 
to be unjust. . . . We cannot say to simple honorable people: ‘‘Cer- 
tainly, Gentlemen, the law is just, but at times it perpetrates injustice 
and to correct these Injustices of the species which the law represents, 
we have ... the pardon.’’ Definitely, we neither can nor should say 
this to them. The [law] interpreter must [rather] make an effort to 
extract from law the idea of justice and seek it in the form of 
culture, which is the basis of law and which is hence, to this extent, 
not metalegal but part of the law itself, as the root is not alien to 
the tree.®° 


But the principle of non-exigibility requires no such support as that 
offered by Jiménez de Asia. This principle is based upon considerations 
of fairness to the offender rather than of the impact of a decision upon 
others. It is, moreover, rooted in the simple finding that a law which 
imposes upon a man a duty which neither he nor anyone else under the 
circumstances would obey is a priori doomed to fail, since it is most 


64 For a discussion of these cases see Jiménez de Asta, ‘*La ‘no exigibilidad de otra 
conducta,” *? loc. cit. note 62 above. 

65 Ibid. The facts were as follows: A taxi driver, carrying a cabinet member to 
the Government mansion where the Minister’s immediate presence was ‘‘indispensable,’’ 
was stopped by a road block. Acting under the Minister’s order, the driver drove the 
car contrary to traffic laws, thereby injuring a pedestrian. Though the Minister lacked 
authority to issue an order to the driver, it was believed not to be ‘‘exigible’’ from the 
latter that he disobey such order under the cireumstances. On appeal, reversed. Dis- 
cussion of the ‘‘non-exigibility’’ aspect of this case is the principal theme of Jiménez de 
Astia’s above-cited essay. 

66 Ibid. at 336. The principle of ‘‘inexigibility’’ is highly controversial, even in the 
country of its origin, Germany, though the courts recognize it. See Maurach, Deutsches 
Strafrecht, Allgemeiner Teil 304-305 (2d ed., 1958); Schoenke, Strafgesetzbuch, Kom- 
mentar 218 (7th ed., Schroeder, 1954), opposing the principle. However, it should be 
noted that national laws afford in most situations of ‘‘inexigibility’’ also other more 
specifie defenses. 
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unlikely to induce the expected response. There is a difference, to be sure, 
between such law and one imposing upon a paralyzed person the ‘‘duty’’ 
to walk. But as a matter of legislative wisdom, this difference is not very 
great. A law which imposes either obligation is expected to provoke 
punishment rather than to prevent breach. Because of its overwhelming 
persuasiveness, the principle of ‘‘imexigibility’’ as a general exemption 
ground has appeared upon the legal scene, even though it has no statutory 
basis. It is in this sense a principle of ‘‘natural law’’ overriding positive 
law prescriptions. 

When rejecting Israel’s defense, based in essence upon the principle 
of ‘‘inexigibility,’’ on the doctrinaire ground that the grant of a single 
exception from the absolute validity of positive law would bring about 
the latter’s collapse, the representative of Argentina apparently overlooked 
the fact that such exception, if admitted, would not have been the first 
‘‘opening’’ made in positive international law. As mentioned before, self- 
defense has been admitted into the fragile structure of that law, without 
so far causing it to collapse. This exception applies even where territorial 
sovereignty is involved. Self-defense, it should be noted, bears the same 
basic feature which the Argentine representative found highly objection- 
able in ‘‘inexigibility.’’®’ It is an instance of “‘self-help.’’ 

When inquiring into the reasons for regarding self-defense as acceptable 
while rejecting a limine any consideration of inexigibility, one must search 
for rationales of the former, as distinct from those of the latter. Among 
the variety of rationalizations of the institution of self-defense that have 
been advanced throughout history, France, Spain, and many countries which 
follow the Spanish tradition, favor the view that in a situation of self- 
defense the individual enforces the legal order, functioning as an arm of 
the state which is itself unable to intervene.®® This view, reflecting ideas 
of a distant past when self-help was the only type of law-enforcement, far 
from submitting an apologetice notion of self-help, posits it as a highly 
meritorious conduct on the part of the individual. When, by contrast to 
this view of self-defense, inexigibility is dismissed precisely on the ground 
that it condones self-help, the implication is that self-help is proper when 
it is exercised in behalf of the state but is not proper when it is practiced 
in the interest of an individual, however strong may be the pressure under 
which he acts and whatever may be the injustice which society has inflicted 
upon him. Interpretation of self-defense as a legal sanction rather than 
an exemption ground is refiected in the unique position accorded to this 
institution in international law. 

867 Dr. Amadeo in his speech before the Security Council on June 22, 1960, stressed 
that ‘‘if each State considered itself entitled, whenever it so desired, to .. . take justice 
into its own hands, international law would very soon be replaced by the law of the 
jungle.’’ U.N. Doe. S/P.V. 865, par. 34. 

e8 For an excellent summary of philosophical and juristic views on the bases of self- 
defense, see 1 Quintano Ripollés, Comentarios al Cédigo Penal 90-95 (1946); for 
Argentina, see Jiménez de Astia, El Código Penal Argentino 437-438 (2d ed., 1943); 
for a comparative study see Estudio de Legislación comparada, introducing Jiménez de 
Asta and Carsi Zecarés, Códigos penales Iberoamericanos 254, cited note 46 above. 
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It is submitted that in a system based on the ‘‘rule of law’’ and in 
accordance with contemporary notions of the relationship between the 
individual and the state, self-help cannot be justified except on the ground — 
that under certain exceptional circumstances a different conduct cannot be 
demanded from the individual. Nor should any form of self-help 
be admitted in modern Jaw unless it meets the test of ‘‘inexigibility of a 
different conduct.’’ There is no justification in our times for admitting 
self-defense as an exception beyond the limits of such test. By the same 
token, however, inexigibility itself ought to be taken to constitute an 
exemption. 

However narrowly conceived, the “‘principle of inexigibility’’ undoubt- 
edly applies to the Eichmann case. Indeed, all the situations in which this 
principle was hitherto recognized or invoked are trivial as compared to 
the situation of Eichmann.®® One might argue that, though this principle, 
which takes into consideration human emotions and motives, may apply to 
the abductors as individuals, it does not apply to the state of Israel, which 
is a juristic person. But if there ever was a sound reason for piercing 
the veil of a corporate entity, such reason obtains In the instant case. 
For there is hardly a man or a woman in the Government of Israel who 
has not personally experienced the impact of Eichmann’s crimes. 

It remains to be shown that the concrete situation in the ease of 
Eichmann, the circumstances under which the conduct in issue occurred, 
fulfilled all the requirements of the applicability of the ‘‘irfexigibility’’ 
exemption. Thus, if the purpose of the abduction was to bring Eichmann 
to justice in Israel, then it is necessary to show Israel’s ‘‘title’’ to try 
Eichmann. Within the ‘‘inexigibility’’ test, it is moreover demanded that 
the intensity of Israel’s ‘‘imterest’’ in trying him was so great as to out- 
welgh any usual considerations of international law. It might also be 
appropriate to show that Israel could not have secured physical jurisdiction 
over Eichmann by legitimate methods. 

Proceeding from the hypothesis that Israel had abducted Eichmann, the 
problem of her ‘‘jurisdiction’’ over him must be related back to the time 
when he was still on Argentine territory; the jurisdictional issue must be 
viewed “‘as if” raised at the time when the alleged violation of international 
law occurred. ‘‘Universal jurisdiction” predicated upon custody of the 
defendant can have no application in this context, for although ‘‘juris- 
diction’’ is not excluded by abduction, it would be a petitio principii to 
base an exemption from the offense of abduction on the ground that the 
“‘right’’ to try the person concerned would arise once custody is secured. 
Nor could Israel prevail over Argentina on the basis of ‘‘universal 
jurisdiction.” Some other ‘‘jurisdictional link,” a link of ‘preferential 
Jurisdiction,” must rather be established for the purpose of the exemption. 


69 Among the cases cited by Jiménez de Asia in ‘‘La ‘no exigibilidad de otra 
eonducta,’ ’’ loc. cit, note 62 above, there is a Spanish one which involves a problem 
of some magnitude: that of the insurgent Catalan government. In that case the 
prosecution conceded the validity in principle of the notion of ‘‘inexigibility,’’ but 
denied its applicability to the case in issue. 
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The fact is that Israel’s right and interest to try Eichmann, as existing 
at the crucial time, are distinguishable from any of the traditional juris- 
dictional claims or legal interests of any state in any trial. This claim 
and this interest are as unique as were the crimes with which Eichmann 
is charged and the rationalizations which gave these crimes the Imprint 
of ‘‘acts of state.” 

Israel’s ‘‘jurisdictional link” with Eichmann at the time of the 
abduction, it is submitted, was based on what might be called ‘‘quasi- 
nationality’’ of his victims. These victims were ‘“‘Jews’’ as defined by 
the Nuremberg laws, regardless of their nationality or residence. The 
definition of a ‘‘Jew’’ by these laws met neither a scientific nor any other- 
wise clearly ascertainable standard. No single nation can thus claim 
jurisdiction to try National Socialist crimes against ‘‘Jews’’ qua Jews 
unless Israel asserts such jurisdiction by virtue of her self-identification 
with ‘‘Jews,’’ whatever meaning may be attributed to this term. One 
might question the need for a separate trial of crimes against ‘‘ Jews,’’ 
precisely because there is no discrete reality corresponding to the National 
Socialist concept of a ‘‘Jew.’’ One might further point to the fact that 
members of other groups were also victims of the National Socialist regime. 
But the reasons favoring a special trial of crimes against ‘‘Jews’’ are 
overwhelming. 

“Jews” were a special target of the National Socialist regime of hate 
and destruction. Their persecution was more ‘‘total’’ and more ruthless 
than that directed against any other group. They were the only group 
for whom a ‘‘final solution’’ was planned and executed by the murder of 
six million of them, Eichmann serving as a strategist of that solution. 
This in itself would seem to justify a distinctive trial. But an even 
more important reason for such trial is derived from the protective, rather 
than punitive, function of criminal justice. The history of the diaspora 
is replete with persecutions of ‘‘Jews.’’ Ever sinee Biblical days they 
have been a distinctive cultural group “‘scattered abroad and dispersed 
among the people in all the provinces.’’7° This makes them easy targets 
of aggression. That they must be protected against such aggression, even 
within the confines of a ‘‘sovereign state,” such as was Hitler’s Germany, 
and notwithstanding such state’s legally unlimited jurisdiction over them,” 
requires special documentation. Such documentation will also serve as a 
warning to anyone who might in future undertake a ‘‘final solution’’ with 
regard to any other distinctive group. 

Israel asserts that it is not her intention to take vengeance on Eichmann. 

70 Esther 3, 8. There is no need in this context to identify the group’s cultural dis- 
tinetiveness. The fact is that it has been persecuted as ‘‘distinctive.’’ 

71 German Jews were deemed German ‘‘nationals’’ for all purposes in which this 
status was detrimental to them, but for none of the purposes in which such status could 
be favorable to them. They were specifically deprived of ‘‘eitizenship.’’ And yet 
such status as ‘‘nationals’’ of Germany was a bar to intervention of foreign countries 
in their behalf. Moreover, other countries often recognized them as German nationals, 


and this mostly worked to their detriment. On this see Silving, ‘‘ Nationality in Com- 
parative Law,’’ 5 A. J. Comp. Law 410, at 418-419, and note 37. 
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Indeed, even if vengeance could still be asserted to be a meaningful end 
of criminal law, the idea of avenging Hichmann’s crimes would be a 
paradox. Murder of six million human beings simply cannot be 
“avenged.” But most of these men, women and children, like the man 
who once led the Jewish people to freedom, the man who proclaimed Jaws 
which still govern a large portion of the civilized nations of today, Moses, 
have no graves.72. A record must be made of their death and the conditions 
under which they died, as a warning against future aggression.” This 
symbolic meaning is the import of the Eichmann trial. And it is precisely 
this meaning that only Israel can give to that trial. Israel’s special fitness 
to try Hichmann results from her mission as a haven of the survivors of 
the National Socialist regime and as a country created for the very purpose 
that crimes against ‘‘Jews’’ as a group may never be repeated. 

No legal treaty, statute, judicial decision, custom or doctrinal treatise 
could give Israel’s claim to try Eichmann a more persuasive support than 
does the legal ethics symbolized in the Roll of Esther.** The lesson taught 
by this most legalistic book of the Bible fits the facts of the Eichmann case 
with stupendous accuracy. The crime recorded in the book was ‘‘genocide,’’ 
attempted destruction of ‘‘a people.” This destruction. was decreed in 
the then form of law, t.e., in writing sealed with the king’s ring,” a 
‘‘people’’ being given to one man ‘‘to do with them as it seemeth good to 
[him]. 78 Once sealed, the decree became final and irreversible. To 
meet the social necessity of the situation, a legal device was invented—a 
device which has since become part of every known legal system as the 
prineiple or institution of ‘‘self-defense.’’ Significantly, the latter was 
decreed in the form of law, as a ‘‘legal right of self-defense.’’*’ Thus, 


72 Indeed, perhaps the source of the animosity against Jews, especially in the case 
of the Nazis who undertook to defy moral laws, has been the belief that Jews have 
originated moral laws. Notice Hichmann’s statement (Eichmann’s Own Story: Part II, 
in Life, Dec. 5, 1960, p. 146, at 161): ‘‘It is very depressing for me to think of that 
people writing laws over 6,000 years of written history.’’ By exterminating the Jewish 
people, the Nazis symbolically killed their own consciences. 

738 Prime Minister Ben-Gurion stated (Tel Aviv, May 27, 1960, see La Prensa, Buenos 
Aires, May 28, 1960): ‘‘In my opinion, the significance of Hichmann’s capture and 
of his trial in Israel consists in affording a possibility of revealing before an Israeli 
tribunal the entire process of the murder of Jews by the Nazis, so that Israeli youth 
learn the facts and remember them.’’ 

74 The Bible, of ‘course, is not a formal source of international law. But many legal 
provisions of members of the international community are derived from the Bible. 
Biblical influence is particularly noticeable in French law. Thus, the French Penal 
Code (1810) uses the test of ‘‘lying in wait’’ (guet-apens) in the definition of murder 
(see Arts. 296, 298). Compare Deuteronomy 19, 11. Perjury is punishable by im- 
prisonment when committed in a ease concerning a major erime (Art. 361, par. 1, ¢bid.), 
but if the person accused of crime was sentenced to a more severe punishment, the 
false witness is subject to the same punishment (Art. 361, par. 2, ibid.). Compare also 
Art. 362, par. 2, ibid. This follows the Biblical rule which imposes upon the false 
witness such penalty ‘‘as he purported to do unto his brother.’’ Deuteronomy 19, 19. 
In our law, the two-witness rule in treason is a classic example of Biblical influence. 

75 Esther 3, 6, 12. 76 Esther 3, 11. 

77 Esther 8, 8, 9-11. 


1961] IN RE EICHMANN: A DILEMMA OF LAW AND MORALITY 330 


_ what would seem to be a natural human reaction—self-defense—was trans- 
formed into a ‘‘positive natural right.” Haman, Hichmann’s Biblical 
prototype, was hanged on a ‘‘gallows fifty cubits high.’’"® Obviously, the 
height of the gallows could not mean aggravation of punishment. It was 
rather symbolic of the visibility of justice done. Clearly, no one can more 
effectively document the Biblical ‘‘right of self-defense’? of the people 
whom Eichmann sought to destroy than ‘‘a new Nation created and 
dedicated to the proposition” of serving as a haven of that people, regard- 
less of whether or not Israel is otherwise entitled to represent all Jewish 
people of the world. 

One might argue that the passwe personality principle, basing juris- 
diction on the nationality of the victims of crime, is by no means generally 
recognized,”® and that its dubiousness is increased where the victims’ 
relationship to the state claiming jurisdiction is one of ‘‘quasi-nationality’’ 
rather than of nationality. But, in a system of law based upon respect 
for human dignity, there is no reasonable ground for denying a state the 
right of punishing crimes against the life and liberty of its nationals 
while permitting it to punish offenses, e.g., against its currency. Nor is 
there any reason in a personality-oriented legal system for deeming a 
formal nationality link to afford a stronger protective tie than does the 
unique relationship obtaining between the Jewish victims of the National 
Socialist regime and the state of Israel, the creation of which was so 
obviously connected with the erimes committed against them. 

Objections to Israeli jurisdiction over Eichmann have been raised on 
a variety of other grounds.®° The belief has been expressed that Eichmann 
should be tried by an international tribunal or that ‘‘if educational 
objectives are to be taken into account, consideration should then be given 
to the needs of Germany as well as those of Israel.” Doubts have been 
raised regarding the impartiality of an Israeli tribunal, on the grounds 
that Premier Ben-Gurion has pronounced Hichmann guilty in advance of 
trial and that ‘‘no Israeli lawyer was willing to undertake his defense.’’ 
Much weight has been also attributed to an allegedly ‘‘generally accepted 
principle of law that a man is entitled to be tried where his offense is 
charged to have been committed.’’ 


78 Esther 5, 14; 7, 10. 

78 On the conflicting positions as regards the problem of jurisdiction of a state to 
punish aliens for crimes committed against its nationals abroad, see Bishop, Interna- 
tional Law, Cases and Materials 358-364 (1953); ef. also Briggs, The Law of Nations 
577 (2d ed., 1952). In Harvard Research in International Law, Jurisdiction with 
Respect to Crime, note 29 above, at 578-579, the view is indeed expressed that the 
passive personality principle is less justifiable than the universality principle and that, 
to the extent that the former may be supported, its purposes are equally well served by 
the latter. But the universality principle can hardly resolve conflicting claims to 
jurisdiction or indeed support any claim to jurisdiction not based upon custody of the 
defendant. The contention advanced in the present paper is that Israel’s claim to try 
Eichmann takes precedence over jurisdictional claims of any other state. 

80 The objections stated in the following paragraphs have been raised by Mr. Telford 
Taylor, ‘‘Large Questions in the Eichmann Case,’?’ New York Times Magazine, Jan. 
22, 1961, pp. 11, 22, 23 and 25. The passages in quotes are taken from this article. 
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Two arguments have been advanced in support of the jurisdiction of 
an international tribunal: that the crimes with which Eichmann is charged 
are offenses against ‘‘humanity’’ and not only against the Jewish people, 
and that an international trial would promote development of interna- 
tional criminal law. To add emphasis to the first-mentioned argument a 
strange comparison has been invoked between Kichmann’s trial in Israel 
and a hypothetical trial of the ‘‘lawless killing of a Negro in the South’’ 
before a court in a ‘‘ ‘Negro state,’ such as Ghana or Guinea.”’ 

Undoubtedly, Eichmann’s crimes were also crimes against ‘‘humanity,’’ 
and there is no reason to deny concurrent jurisdiction of an international 
tribunal. However, in resolving a potential conflict of jurisdictions it 
may be pertinent to note that ‘‘humanity’’ is a word of many meanings 
and that Israel has this advantage over the states that would be represented 
in an international tribunal: Israel has never ‘‘recognized’’ the murderous 
regime of Adolf Hitler; nor did she ever regard its acts as ‘‘acts of 
state’’; nor was she in a position to admit its victims to her shores. 
Israel cannot be charged with having ‘‘kept silent at a time such as this.’’ * 
Indeed, the ‘‘educational objectives’’ of Eichmann’s trial must not be 
confined. to either Israel or Germany. The ‘‘civilized world” must learn 
that the concept of ‘‘erimes against humanity’’ is but an incident of a 
general comprehensive notion of ‘‘humanity’’ in the light of which man- 
kind has a primary duty of preventing crimes such as those of Eichmann. 
Trying the perpetrators is not enough. e 

True, ‘‘the essence of law is that a crime is not committed only against 
the victim, but primarily against the community whose law is violated.’’ 
But at the present stage of international law, the international society of 
states is not the sole ‘‘community’’ invested with authority to proscribe 
and punish erimimal conduct. Nor is it a primary authority of such 
proscription or enforcement. Were it otherwise, one might indeed argue 
that the Negro-killer in the above-cited simile should be tried by an 
international tribunal. That no such trial by an international tribunal 
is necessary in this case is demonstrated by the recent record of courts 
in this country, which have consistently and courageously protected the 
rights of the Negro minority, thus affording an effective assurance that 
crimes such as Eichmann’s could not happen here. 

Perfect ‘‘impartiality’’ in trying Hichmann’s crimes is an Utopian 
goal, by whatever tribunal he might be tried. That there is no exceptional 
reason for distrusting Israeli justice in this case is evidenced by the fact 
that his captors preferred delivering him for trial to meting out lynch 
justice. Premier Ben-Gurion, of course, is not a member of the Judiciary 
Branch but the head of the Executive, and his expression of opinion 
regarding Eichmann’s guilt carries no greater weight than similar allega- 


81 Esther 4, 14. The translation in the text is that of the author. In a moving 
booklet entitled ‘‘Guilt’’ (Die Schuld), Karl Jaspers expressed the view that the 
responsibility of the German people for the crimes committed by the Nazi regime 
consists in a failure to come to the rescue of persecuted Jews. In the author’s opinion, 
keeping silent when injustice is done to one’s neighbor is complicity in such injustice. 
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tions ordinarily made by the prosecution. The reluctance of Israeli 
lawyers to undertake Eichmann’s defense is the product of a tradition 
which demands from counsel for the defense not impartiality but rather 
readiness to shed tears for his client.*? But legal assistance was provided 
for Eichmann and adequately paid by the Israeli Government.®* 

International law, as is well known, has been developed by national as 
well as by international agencies. In any event, the latter might appropri- 
ately at this time concentrate their efforts on legislative action, t.e., formu- 
lation of an international penal code, the absence of which constituted a 
major weakness of Nuremberg justice.®* 

The allegedly general principle of law entitling a man to be tried where 
his offenses are charged to have been committed is rendered nugatory in 
the case of Eichmann by the fact that his offenses were committed in a 
great number of places. Application of the territoriality principle in this 
instance would thus lead to an arbitrary choice. Nor is there any par- 
ticular inherent virtue in this principle, as has been apparently assumed 
on the basis of an erroneous conception of legal history and international 
law. The merit of this principle in normal cases lies in its normal 
functioning, namely, in affording a defendant trial by a predetermined 


82 Ferguson v. Moore, 98 Tenn. 342, 343, 39 S.W. 341 (1897). 

83 Could failure of lawyers of other countries to volunteer to defend Eichmann be 
taken as evidence of special ‘‘partiality’’? 

84 Formulation of such penal code is seriously handicapped by a divergence of criminal 
law ideologies in common-law and code countries. Understanding can be reached more 
easily in the course of theoretical discussion than in the course of ad hoe judicial 
measures, 

85 The territorial element in law is traceable to a primitive belief in a magic operation 
of ‘‘land’’ as a punishing agent. Traces of such belief may be found in the Biblical 
view that the land is ‘‘defiled’’ by sin, that it denies its fruit to a sinner, and that it 
must be cleansed by his punishment. See, e.g., Num. 35, 34; Deuter, 24, 4; Gen. 3; 17; 
4; 10. It is uncertain when exactly the territorial principle of jurisdiction, as formu- 
lated in our law, made its first appearance. ‘‘Zex’’ in the phrase ‘‘per legem terrae’? 
in Germanic law meant not ‘‘law’’ but a mode of proof. See, on this, Silving, ‘‘The - 
Oath I,’’ 68 Yale Law J. 1329, at 1364 (1959). The essence of ‘‘jury trial’ was 
not its locality but its method: jurors were originally ‘‘witnesses.’? The locality of 
trial became important because on it depended the availability of witnesses. It is 
pertinent to note that in the case of Eichmann, witnesses are more readily available 
in Israel than perhaps in any other country. 

The dogmatie general statement that a defendant is ‘‘entitled to be tried where his 
offense is charged to have been committed’’ has no support in international law authori- 
ties. It is amply controverted by the acceptance of other jurisdictional principles, 
including the principle of ‘‘universal jurisdiction,’? in many penal codes. Indeed, 
contrary to the position taken by the Harvard Research in International Law, Jurisdic- 
tion with Respect to Crime, note 29 above, at 582 (comment to Art. 10 of the 
Harvard Draft Convention), penal codes often expressly dispense with the requirement 
that a crime within universal jurisdiction qualify as crime within the law of the place 
of commission. See, e.g., § 4(3), Nos. 3, 4, 7, 8 and 9, German Penal Code, as amended 
by the Third Criminal Law Amendment Act of Aug. 4, 1953 (B.G.Bl. Pt. I, at 735); 
Art. 9, Polish Penal Code of 1932 (text as in foree Sept. 1, 1958, Kodeks karny, 9th ed., 
Wydawnictwo prawnicze, Warsaw, 1958); Art. 8, letters (e) to (k), Greek Penal Code 
of 1950 (German trans. by Karanikas, 1953). 
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tribunal and a law defined in advance of crime. The latter aspect is 
better afforded in the Eichmann case by trial in Israel than by trial under 
the territorial principle. Certainly, trial by a German court under 
German law, which Mr. Taylor apparently considers as a choice second 
only to an international trial, would raise graver doubts from the 
standpoint of a ‘‘rule of law” than adjudication by any other tribunal. 
Application by any court other than Germau of the ‘‘universal law,’’ in- 
cluding the normal German law, against killing is one thing and applica- 
tion of the latter law by a German court to acts committed under a specific 
German ‘‘governmental’’ exemption is another. One might indeed ques- 
tion the propriety of dissociating normal German rules on jurisdiction as 
in force at the time of commission from the total complex of the then 
German law, which included the special National Socialist provisions, 
and of applying these jurisdictional rules to crimes committed under such 
provisions. 

True, one might argue that the forum of Israel constitutes a ‘‘special 
court”? for the trial of crimes committed before its establishment. How- 
ever, the same argument applies to the Nuremberg international tribunal.” 
Jurisdiction of the Israeli court, as that of the Nuremberg tribunal, can be 
justified on the ground that there is crime so enormous, injustice so flagrant, 
that existing institutions, however rational, just and functional they might 
be, must yield. For no sane legislator could have contemplated such 
crime to be even possible and no tribunal could have been provided for 
its adjudication in advance. 

Thus, there appears to be no need to resort to ‘‘universal jurisdiction,’’ 
which in the context of the issue before the Security Council had no 
application, though it validly supports present Israeli authority to try 
Eichmann. Parenthetically, it may be noted that the ‘‘universality 
principle,” far from representing a nationalistic territorial sovereignty 
approach,® is rather aimed at assuring trial of offenses, wherever com- 


86 It should be noted that many German jurists resent the fact that the Allied Control 
Council imposed upon German law the retroactivity principle, adopted in legislation on 
war crimes, crimes against peace and against humanity. See, for example, Maurach, 
op. cit. 103. Countries other than Germany have a better standing to deny the one- 
time ‘‘existence’’ of the National Socialist exemption against killing, since they have 
never positively recognized it. 

87 The issue is not only that the crimes were committed before punishment was pro- 
vided for—this objection may be answered by referring to the universal law on 
homicide—but that the tribunal was established ex post facto. 

88 Mr. Taylor challenges Mr. Ben-Gurion’s artless invocation of ‘‘universal jurisdic- 
tion’’ by saying: ‘‘The vietims of the Nazi ‘final solution of the Jewish problem,’ in 
which Eichmann is implicated, were in the power of the Third Reich then, just as Eich- 
mann is now in the power of Israel. If Israel as a sovereign nation is not ‘answerable 
to any external authority’ for its handling of Eichmann, neither was the Third Reich (or 
Eichmann) for its handling of the Jews.’’ The author adds: ‘‘It is indeed a bitter 
irony that arguments once used by Hitler are now echoed by those who assume to 
speak for the people he sought to exterminate. They are based on an absolute national- 
ism which is irreconcilable with the very idea of international law, and would put beyond 
its reach the conduct of Eichmann or of Adolf Hitler himself.’’ This statement 
evidences such obvious misconception of ‘‘universal jurisdiction’? and the philosophy 
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mitted, which are considered as constituting universal crimes against 
mankind, such as brigandage, the predecessor of war crimes.*® 

The same facts which justify Israel’s unique Jurisdiction over Eichmann 
also show the intensity of her interest in trying him. They thus support 
the contention of inexigibility that Israel abandon or jeopardize her claim 
to such jurisdiction. . 

Could Israel have secured extradition of Eichmann? Argentina claimed 
that Isracl should have initiated lawful proceedings for the trial of Eich- 
mann, but at the same time alleged that, under the Genocide Convention, 
the erimes with which Eichmann is charged are triable either in the 
country in which they were committed or by an international tribunal.*° 
The belief has been also expressed that Israel’s jurisdiction is excluded 
by the fact that she did not exist as an independent state at the time of 
Eiechmann’s erimes.®+ As regards extradition, the very Argentine news- 
paper reports, which quote Argentina’s suggestion that Israel initiate 
lawful proceedings, are immediately followed by news of hitherto unsuc- 
cessful efforts made by Germany in other cases to secure such extradition 
from Argentina. Though the argument denying Israel’s jurisdiction over 
Eichmann on the ground of her ereation as a nation after commission of 
the crimes in issue does not add anything to the general ex post facto 
argument,” in realistic terms it may have impeded Israel’s efforts to obtain 
extradition by use of normal methods. But first of all, there was ample 
reason, founded on experience, for believing that Eichmann would disap- 


underlying this principle, as to call for but a brief answer. Hitler did not invoke 
‘‘universal jurisdiction’’ to ‘‘try’’ Jews; he did not ‘‘execute’’ them but ‘‘extermi- 
nated’? them. Nor did he assume to do so on the ground of anything they allegedly 
‘‘did’?; he ‘exterminated’? them for what they allegedly ‘‘were.’’ Indeed, his 
program of ‘‘extermination’’ extended to infants. 

89 For an excellent presentation of the origin of the concept of ‘‘war crimes’’ in 
that of ‘‘brigandage’’ as a ‘‘universal ecrime,’’ see Cowles, ‘‘ Universality of Juris- 
diction Over War Crimes,’’ 33 Calif. Law Rev. 177 (1945). The basis of ‘‘universal 
jurisdiction’’ is not territorial sovereignty but the universality of the crimes subject 
to such jurisdiction. Custody of the defendant is a condition of the exercise of such 
jurisdiction, but it is not mere custody that gives any state that holds a defendant 
charged with such crime the right to try him. That right is rather based on the 
humanitarian idea that there are crimes that affect mankind and, for this reason, may 
be tried by any state representing mankind. 

Attention is also drawn to the fact that, while one of the reasons on which ‘‘ universal 
jurisdiction’’ over pirates is founded may be ‘‘beeause their crimes are committed on 
the high seas, beyond the bounds of territorial sovereignty,’’ this reason is not applica- 
ble in the case of ‘‘brigands’’ or ‘‘ war criminals,’’ or indeed in the case of the numer- 
ous offenders whose crimes are triable under the principle of ‘‘universal jurisdiction’’ as 
adopted by many penal codes. 

90 See Argentina’s note to Israel of June 8, pars. 4 and 7, note 33 above. 

91 This point was stressed, among others, by Tunisia. See U.N. Doc. S/P.V. 867, 
par. 76. It might be interesting to inquire whether Tunisia abstained from adjudicating 
crimes committed before she became independent. 

92 See La Prensa, June 10, 1960, reporting a United Press report from Amsterdam, 
June 9; La Nacién, June 11, 1960, citing a report from Bamberg, Germany; see also 
La Prensa, June 15, 1960 (regarding the extradition request re Josef Mengele). 

93 Compare note 87 above. 
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pear again ‘‘at the slightest alarm.” °* Under the circumstances, ‘‘abduc-, 
tion’’—if, indeed, there was one—was the only means of obtaining physical 
jurisdiction over Eichmann. 

~ Even had Israel’s conduct prima facie constituted a “breach of an 
international law obligation,’’ under the peculiar circumstances of the case 
it could not be demanded of her that she abide by the law. Hence, Israel’s 
conduct was not ‘‘illegal,’’ even though it contravened prima facie a rule 
of international law. Analytically, it is indeed improper to say that her 
conduct ‘‘constituted a breach of an international obligation,’’ since that 
conduct qualified as falling within an exemption from the scope of the 
binding force of such obligation. 


ITI. Tas CONFLICT or Law AND MORALITY IN THE LIGHT or LEGAL HISTORY; 
EMERGENCE OF THE Notion oF MNimum DEMANDS or MORALITY 


Argentina’s contention, as seen, was that toleration in a single case, 
however exceptional its facts might be, of an invasion of sovereignty would 
result in a total breakdown of international Jaw. Israel’s condemnation 
by the Security Council in a sense implies recognition of this contention, 
for surely no stronger case than that of Eichmann can be conceived that 
might afford a basis for allowing an exception. The fact is, however, that 
this condemnation, which disregarded the exceptional, unique features of 
the case, is not apt to strengthen the integrity of positive international law. 
The Argentine representative emphasized that law need not always be 
popular or meet ‘‘the sentiments of the multitude.’’ It is unnecessary to 
dispute the validity of the total scope of this sweeping statement. For 
the issue raised by the Eichmann case is very limited. It is confined 
to the question: May or can law contravene the basic minimum demands 
of morality of human beings everywhere? The terms ‘‘may or can’’ raise 
significant methodological jurisprudential problems. ‘These will be dis- 
cussed in the last part of this article. The object of the present section 
is to present a compromise solution between law and morality or positive 
and natural law, suggested by an example afforded by national law. It 
may be important to repeat that rules or developments of a national legal 
system should by no means be taken as direct patterns of international 
law. These rules and developments must be viewed on their merits, that 
is, as indicating either necessary or wise solutions. 

The submission of the introductory statement of this paper has been that 
international law ought to develop in a direction fitting our age of science, 
that is, toward acceptance of humanistic ideals symbolizmg ultimate and 
complex human values and aspirations. These values and aspirations 
constitute the substance of the ‘‘equity’’ concept of our age. Acceptance 
of such modern ‘‘equity’’ should primarily advance within the framework 
of the ordinary and established forms of positive international law. This, 
in fact, is a demand of a ‘‘government of laws” or ‘‘rule of law.” But 


94 See statement of Mr, Berard, French representative, in the U.N. Security Council 
debate, U.N. Doc. S/P.V. 867, par. 60. 


1961] IN RE EICHMANN: A DILEMMA OF LAW AND MORALITY 339 


_ the history of legal development abundantly demonstrates that such gov- 
ernment is an ideal which can never be fully realized. This is due to 
limitations of linguistic communication, which is the primary tool of law 
as a verbal discipline, and to the essential uniqueness of human life 
situations which do not ever precisely fit into the framework of an abstract 
proposition. Wherever it becomes necessary to fill the logically unavoid- 
able gap that exists between such abstract proposition of positive law 
and a concrete case, adequate consideration ought to be given to the 
humanistic aspects of the individual life situation. Indeed, equity con- 
siderations are thus admitted today in international law in the vast area 
of treaty interpretation. But, as stated, this level of international law 
development that takes place within the normal process of rule-making 
and application is not in issue here. The Eichmann case rather raises 
the issue of rule-making contra legem, of the progress of law through 
recognition of the norm-creating power of ‘‘facts’’ or the morality ema- 
nating from them, where they clash with positive law. It poses the 
problem of the proper resolution of a conflict between positive law and 
morality or natural law. While this conflict in the instant case involves 
limited areas of positive and natural law, namely, a single infringement 
upon a narrow territorial sovereignty interest, without ‘‘consequential’’ 
harm, on the one hand, and a vital humanistie value of universally recog- 
nized validity, on the other hand, it may be instructive to present by way 
of background information how conflicts between law and morality have 
been generally resolved in legal history. For it is against this background 
that we may be able to evaluate the scope of the ‘‘necessity’’ and/or 
‘“‘desirability’’ of certain solutions that are proposed in this paper. 

All early law is characterized by rigidity and ritualism. In early 
thought, performance of certain ceremonies directly brings forth definite 
external effects, e.g., rain. Similarly, in law, the speaking of certain 
formalized words and/or the touching of certain objects sets in motion 
magic forces that produce predetermined legal results; they create certain 
well-defined ‘‘statuses,’’ which are viewed as inflexible ontological realities 
or entities. From these ‘‘statuses’’ have grown ‘‘law’’ and ‘‘rights’’ of 
modern law. We may find a parallel to this conception of the sources and 
nature of ‘‘law’’ and ‘‘right’’ in ancient myths and fairy tales, in which 
the touch of a magic wand produces an entity, a fairy or a witch, that 
once born, has an independent ‘‘existence’’ and acts as an autonomous 
personification of the forces of ‘‘good’’ and ‘‘evil,’’ benefiting or haunting 
men. The ‘‘law’’ that punishes and the ‘‘right’’ that benefits operate 
like the fairy or the witch, by force of fate. They are ‘‘existentially’’ 
fixed and operationally constant. Exemptions are not conceivable and 
variants in circumstances are overlooked. The “tus Quirctiowm’’ of the 
early Roman law and the ancient ‘‘common law’’ were still in a sense 
‘laws’? -of that type and produced ‘‘rights’’ of that nature. This 
did not imply absence in law of what was then believed to be ‘‘religion’’ or 
‘‘morality.’’ Indeed, ‘‘morality’’ at that stage was of the same type, and 
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was not clearly differentiated from ‘‘law.’’® ‘‘Legal’’ and ‘‘moral’’ 
considerations were one. These systems of early law were ‘‘positivistie’’ 
in the sense that forms fixed in advance produced predetermined defined 
statuses.°° The medium whereby a decisive transformation from a con- 
ception of law’s concrete and inflexible existence, in which symbol and 
reality were identified, to one of limited abstract ethical function, conceived 
to be flexible, was achieved by a process consisting of two stages: 
(1) differentiation of morality from law; (2) conscious incorporation of 
the former in the latter. 

First there came realization that ‘‘conscience’’ is not merely a reflection 
of legal rule, but may indeed at times be contrasted with the latter. In 
the common law the conflict of ‘‘law’’ and ‘‘conscience’’ became explicit 
by the presence of two sets of tribunals, the tribunals administering 
ritualistic rigid ‘‘law’’ and another authority wielding the powers of 
‘feonscience.’? Though no comparable conflict of jurisdictions obtained 
in the Roman system, the substantive conflict of two competing legal 
‘forders’’ was equally strong. The Roman praetor performed the function 
of an authority of conscience in a less direct manner than did his ecclesiastic 
counterpart in English law, the Chancellor. But essentially the socio- 
logical operation of both agencies may be reduced to the same basic 
formula. Neither the praetor nor the Chancellor denied the validity or 
authority of formal “‘law.’’®’ The position of both rather reflected a 
dualistic notion that may be best summarized in words sugh as these, 
addressed to a claimant: ‘‘Yes, son, at law, you have a right; but in 
conscience and in fairness, you are quite wrong; and for this reason, you 
must not assert your legal right.” The Chancellor, being an ecclesiastic, 
might add: ‘‘Aren’t you ashamed to assert it?’’; while the Roman praetor, 
conscious of his imperium, would rather stress: ‘‘I won’t give you an action 
(actionem denegabo) and there goes your ‘right.’’’ Simce the voice of 
‘‘eonscience’’ was backed by power, it prevailed over ‘‘law.’’ Indeed, as 


95 Of course, rather early in Roman law there already obtained a difference between 
. ‘fius’? and ‘‘fas,’? the latter being religious ‘‘law.’? 

96 No distinction was drawn between ‘‘laws of nature,’’ that is, those governing the 
physical universe, and ‘‘laws’’ governing men’s conduct. In fact, there are languages 
in which there is often no distinction between the future tense and an imperative. Such 
is the language of the Bible, Hebrew. But this should not be taken to imply that 
description precedes normative regulation. Actually, the converse relation obtains, 
as shown by Kelsen. See his Society and Nature (1943). 

87 This is true of Roman law, even though the praetor was deemed to function not 
only ‘‘adiuvandi, vel supplendi,’’? but also ‘‘corrigendi iuris civilis gratia.’’ Digest 
1.1.7.1. As regards English law, notice the following statement by Lord Ellesmere in 
Earl of Oxford’s Case, 1 Chan. Rep. 1, 21 Eng. Rep. 485 (1615): ‘‘[T]n this Case 
there is no opposition to the Judgment; neither will the Truth or Justice of the Judgment 
be examined in this Court, nor any circumstance depending thereupon; but the same 
is justified and approv’d; and therefore a Judgment is no let to examine it in Equity, 
so as all the Truth of the Judgment, ete., be [not] examin’d ... [W]hen a Judgment is 
obtained by Oppression, Wrong and hard Conscience, the Chancellor will frustrate and 
set it aside, not for any error or defect in the Judgment, but for the hard Conscience 
of the Party.’’ 1 Chan. Rep. at 7, 10. 
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- it became effective, it gradually emerged as authoritative ‘‘law,’’ a “frus 
practorium’’ or ‘‘equity’’ conceived as a new type of positive law, com- 
peting with formal positive law. In due course, the two types of law 
merged into one, a positive law combining formal law and morality. In 
turn, new ideas of ‘‘justice’’—‘‘justice’’ beyond law—developed, chal- 
lenging the ‘‘law’’ which now reflected ancient morality, and as they 
were ‘‘ineorporated,’’ ever new notions of ‘‘justice’’ emerged. Nor will 
this process ever end as long as the idea of ‘‘justice’’ progresses. 

Against the background of these historical resolutions of the conflict of 
‘law’? and ‘“‘equity,’’ let us consider the modern disposition of such 
conflict, known in modern jurisprudence as the conflict of ‘‘positive’’ and 
‘‘natural law.’’ The process of resolution is rather similar, but it is 
important to note some limitative aspects of the modern disposition. 

At some stage—though the time of first appearance may be uncertain— 
there emerged a novel idea of ‘‘justice’’ or ‘‘natural law’’—the ‘‘natural 
law” calling for “‘positivism’’ in law. According to it, ‘‘justice’’ can be 
afforded only by adherence to certain form requirements: only ‘“‘positive 
law,” law issued in the ‘‘form of law,” is ‘‘just’’ or ‘‘natural,’’ for it 
alone can guarantee the most important object of man’s yearning—security 
and peace of mind. Man’s very ‘‘nature,’’ his ‘‘natural right’’— 
Montesquieu thought—demands above all that law be ‘‘positive.’’ Thus, 
security and peace came to override all considerations of contents. Hven 
a bad statute was deemed better than arbitrary giving of a ‘‘just’’ decision. 
The ‘‘natural law’’ origin of ‘‘positivism’’ proved embarrassing to the 
latter and was accordingly suppressed. Great efforts were exerted to refer 
‘‘positivism’’ to ‘‘positivist’’ sources. Positivists disparagingly charged 
each other with the sin or logical or aesthetic error of ‘‘natural law.’ Can 
‘law’? be ‘‘unjust’’? Some jurists thought the very positing of the 
problem absurd. ‘‘Positive law’’ exhausts ‘‘law’’; once an enactment is 
duly issued in the ‘‘form of law,’’ the question of its ‘‘justice’’ or 
‘‘njustice’’ is foreclosed. That which the legislator proscribes is ipso 
facto ‘‘wrongful’’ and that which he permits is thereby ‘‘lawful.’’ Said 
the prominent German jurist, Beling: 


The legislator would have to be insane were he to punish acts which 
are not contrary to the legal order. It would be ridiculous to punish 
a man whose act is not wrongful within the meaning of law. 


Radbruch alleged that of the three ends of law—utility, justice and 
security—the last one must always prevail over the others.® 


88 Beling, Die Lehre vom Verbrechen 31-32 (1906). 

29 For discussion of Radbruch’s original philosophy of law and the changes introduced 
by him under the impact of his experience during the National Socialist regime, see 
Erik Wolf, ‘‘Revolution or Evolution in Gustav Radbruch’s Legal Philosophy,’’ 3 
Natural Law Forum 1 (1958); also Fuller, ‘‘ American Legal Philosophy at Mid- 
Century,’? 6 Journal of Legal Education 457 (1954). As regards terminology, 
‘‘Zweckmdssigkeit’’—literally fitness to purpose—has been translated by Patterson as 
‘fexpediency.’’ Fuller’s translation, ‘‘utility,’’ is believed to be preferable, since it 
conveys the idea of conduciveness to universal purpose, whereas ‘‘expediency’’ rather 
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From this point on, we will follow the evolution of German law and. 
jurisprudence, for history records no better example of a total breakdown 
of positivism and of its restoration, subject to limitation, than is presented 
by the development of German law in the course of the Hitlerian and 
the postwar eras. 

The ultra-positivistic jurisprudential atmosphere as sketched above 
prevailed in Germany when Hitler and his cohorts appeared on the scene. 
After they left, German jurists rose ‘‘as one man’’ to proclaim restoration 
of the reign of ‘‘justice.’? Nor was this justice necessarily defined in 
terms of specific contents. The ‘‘search for justice” seemed ‘“‘justice’’ 
itself. Radbruch, once a ‘‘positivist,’? now wrote: 


Where justice is not even sought, where equality which constitutes 
the core of justice is consciously denied in enacting positive law, there 
the statute is not merely ‘‘wrong law’’; rather, it is not law at all.?° 


The problem to be resolved was not one of semantic application of the 
term ‘‘law.’’ It rather involved the crucial question of the proper legal 
treatment of life situations of hitherto unknown moral dimensions— 
dimensions which no positivist writer and indeed no one had ever con- 
templated. Could Hitler’s enactments issued in the ‘‘form of law’’ by 
the authority effectively In power, representing a government recognized 
by ‘‘civilized nations,’’ be retroactively voided on the ground that these 
enactments were so immoral as to shock the conscience of civilized men? 
We may recall Beling’s denial of the very possibility of legislative 
‘‘wrong.’’ ‘‘The legislator would have to be insane were he to punish 
acts that are not contrary to the legal order.” But, of course, it never 
occurred to Beling to consider the possibility of a total government 
structure turning insane or of insane laws. It became clear, as a result 
of the Hitler experience, that modern ‘‘positivism’’ is predicated upon 
belief in a certain basic rationality of law and of those who enact it. 
German writers now asserted that the point at which these assumptions 
break down completely marks the limit of the binding force of positive 
Jaw. In numerous cases German courts retroactively declared invalid 
statutes, rules and judicial sentences reflecting extreme ‘‘statutory wrong’’ 
or “‘legal injustice.” 1 ‘‘Natural law’’ was thereby admitted as a source 


means conduciveness to special advantage (in German, ‘‘Zweckentsprechend’’). See 
Fuller, cited above, at 483. ‘‘Rechtssicherheit’’ is translated by both Fuller and 
Patterson as ‘‘certainty.’’ In German legal and jurisprudential terminology, the term 
rather connotes ‘‘security’’—that is the result of ‘‘certainty’’—a state of protection 
or reliance upon a consistent functioning of law. Radbruch uses the term in this sense. 

100 Radbruch, Gesetzliches Unrecht und tibergesetzliches Recht, first published in 1946 
and reprinted in a posthumous edition of Radbruch’s Rechtsphilosophie 347—357 (4th ed., 
edited by Erik Wolf, 1950). 

101 A police president who had participated in the compulsory transportation of Jews 
to Riga, now charged with the crime of false imprisonment committed in office, invoked 
in defense a command of the Reich Security Office ordering him to perform the acts 
charged. 3 B.G.H.St. 357 (I. Strafsenat, 1952). For a discussion of this case see 
Ryu and Silving, ‘‘#rror Juris: A Comparative Study,’’ 24 U. Chicago Law Rev. 421, 
at 465 (1957). A woman who informed against her husband to National Socialist 


1961] IN RE EICHMANN: A DILEMMA OF LAW AND MORALITY 343 


. of law to the extent that it appeared necessary to deny with retroactive 
force the validity of legal acts which could not be tolerated in a civilized 
society even in the form of a ‘‘law’’ of the past.t°? Thus, there was 
introduced into German law the notion of basic minimum demands of 
justice overriding the formal validity of law that fails to conform to such 
demands. This notion was subsequently also applied to legislation other 
than that of the National Socialist regime. Laws, even constitutional, 
of the present regime, whose bona fide intention to issue ‘‘just laws’’ has 
not been questioned, were submitted to the test of conformance to a 
‘‘supra-statutory law,” a law more basic than the Constitution itself.*° 
From the decisions rendered in cases involving such law there has emerged 
a general body of positive law, a positive law of ‘‘supra-statutory legality.’’ 
Thus, ‘‘natural law’’——basic justice—-was recognized as a general source 
of law, operating, however, within clearly defined, narrow limits. 

Radbruch supplied the formula for defining the limits of the ‘‘legality’’ 
of formal law. Once a positivist, he had never quite abandoned respect 
for the latter. In his view, positive law must be deemed valid and en- 
titled to obedience even if it is unjust. Only when its injustice reaches 
an extreme degree, is its formal validity nullified; it is then marked as 
‘Hegal. These are Radbruch’s words: 


authorities and testified in his trial before a military tribunal (even though she had & 
right not to teetify and was duly advised by the presiding judge that she could refuse 
testimony and that there was no other evidence against the husband), thereby causing 
a death sentence to be issued against him, now alleged that she was merely assisting 
in law enforcement. 3 B.G.H.St. 110 (I. Strafsenat, 1952). Was the command in 
the first case ‘‘law’’? Was the sentence in the second case ‘‘lawful’’? On answers 
to these questions depended the problem of whether defendants could be convicted. 
German courts denied the authoritative force of the command in the first case and 
held the sentence in the second case to have been ‘‘illepal’’ (abuse of discretion by 
imposition of a death sentence for a minor crime, although the statute provided for 
a very wide range of potential punishment). As suggested above, note 86, such de- 
cisions are more dubious when rendered by a German court under German law 
than are similar decisions when rendered by courts of another country or by an interna- 
tional court. For in Germany they abolish an immunity ex post facto, whereas a foreign 
or international court may adopt the present German position that National Socialist 
legislation or adjudication was void and that former law became automatically applica- 
ble, without inquiring into constitutionality of that position under German law. 

102 Legislation is not completely eradicated by being repealed. Indeed, even a 
declaration of nullity cannot, within principles of a ‘‘rule of law,’’ wholly eliminate 
defenses based on its past existence as ‘‘law.’’ Elimination of such defenses has its 
source in ‘‘natural law.’? 

103 For discussion of the interesting problem of ‘‘ unconstitutional constitutional law,’’ 
see Silving, ‘‘Twilight Zone of Positive and Natural Law,’’ 43 Calif. Law Rev. 477, 
487-489, 507-509 (1955). In 1956 the Federal Constitutional Court of the German 
Federal Republie dealt with the question raised by the Communist Party whether Art. 21 
of the Constitution of the Federal Republic, authorizing the Constitutional Court to 
declare a politieal party unconstitutional if it tends ‘‘te impair or eliminate the free 
democratic basic order,’’ is itself ‘‘constitutional.’’ 5 Entscheidungen des Bundes- 
verfassungsgerichtshofs 86 (1956). In 2 B.Verf.G.E. 1, at 14 (1952), the same court 
enumerated those fundamental principles of law to which constitutional provisions must 
conform in order to be ‘‘ constitutional.’? 
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The conflict between justice and legal security ought to be resolved . 
according to the following formula: Preference must be given to 
positive law, duly enacted and supported by the authority of effective 
state power, even where the contents of such law are unjust and do not 
respond to demands of social utility, unless the contrast between the 
positive enactment and justice reaches so intolerable a degree that the 
enactment, being ‘‘ wrong law,” must yield to justice.*%* 


The philosophy of law expressed in this passage has since become the 
official jurisprudence of German law. It is well settled as ‘‘jurisprudence 
of the law,’’ entitled to the same weight as any rule of law. ‘‘Justice’’ 
setting the limits of statutory legality has thus become part of German 
positive law in quite the same sense as ‘‘due process’’ is part of our law. 
To this extent, ‘‘justice’’ or ‘‘natural law’’ is ‘‘ positive law,’’ and not only 
a jurisprudential nicety. Whence comes ‘‘justice’’ and how can it be 
found? German courts answered this question thus: 


. . . the freedom of a state to determine, within its territory, what 
shall and what shall not be law, is not unlimited. Notwithstanding 
all differences that exist between national legal systems, there is 
present m the consciousness of all civilized nations a certain central 
core of law which, in common legal opinion, must not be violated by 
any statute or by any other authoritative action.2% 


It is significant to note that, though the ‘‘principle of supra-statutory 
law’’ has been in force in Germany for many years, there has been no evi- 
dence of its abuse by courts, in the sense of application to situations that 
are not truly exceptional. While ‘‘supra-statutory law’’ is taken to over- 
ride even non-conforming constitutional provisions, no such provision is 
likely to be held unconstitutional on the ground of such non-conformance. 
The impact of the principle upon the administration of justice in postwar 
Germany has been felicitous. Courts have been able to face the difficult 
situations rooted in the tragic past squarely and to decide cases frankly 
on precisely those grounds which motivated disposition. 

In the Eichmann ease Germany has assumed a policy of non-intervention 
and, in fact, offered her assistance in preparing the evidence for Hichmann’s » 
trial in Israel.t°* Many have viewed this policy, which implies renuncia- 
tion of Germany’s own jurisdiction over Eichmann, as a sign of weakness. 
Actually, the German position in this case is logically consistent with the 
general acceptance in German postwar law of the notion of ‘‘supra- 
statutory’’ or ‘‘supra-legal law,” representing basie morality principles. 
Undoubtedly, at positive international law, Germany could claim jurisdic- 
tion over Eichmann, and she could invoke the jurisdictional provisions of 
the Genocide Convention in arguing that she (or an international tribunal), 
and not Israel, was authorized to try him. But Germany, on the contrary, 


104 Radbruch, Rechtsphilosophie 335-337, op. cit. note 100 above. 

105 3 B.G.H.St. 357, note 101 above. 

196 See United Press reports from Bonn, Germany, May 27, 1960 (in La Prensa, 
Buenos Aires, May 28, 1960, p. 3), and June 9, 1960 (La Prensa, June 10, 1960 (no 
change of position in spite of the Argentine-Israeli dispute)). For comments on 
Germany’s stand, see New York Times, June 26, 1960. 
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. gave Israel full legal support. For, of course, Germany waived her claim 
to Eichmann, not absolutely, but solely vis-à-vis Israel. Such yielding 
of her claim in favor of Israel may be said to reflect the view that 
assertion of a right to try Eichmann vis-à-vis Israel would conflict so 
intolerably with Israel’s ‘‘superior natural right’’ to try him, as to be no 
longer maintainable as ‘‘right law.” Though Germany has never expressed 
this view, it is implicit in her prevailing jurisprudential thought. 

What lesson may be derived for purposes of international law from 
this history of the relationship of law and morality or of positive and 
natural law in ancient and modern times? First, there is to be noted the 
significant distinction between the area of conflict of the two notions, as 
orginally raised and as obtaining in our times. In ancient law evolution 
of equity at the expense of law was marked by a progressive grant of case- 
to-case exceptions from the applicability of formal law, until the latter 
lost its one-time ‘‘identity’’ as ‘‘the law’’ governing normal cases. While 
the history of the ‘‘merger of law and equity’’ itself does not justify fear 
of a collapse of the very notion of ‘‘law,’’1°? as expressed by Argentina 
in the Eichmann case, an additional safeguard against such collapse has 
acquired prominence in modern law and jurisprudence. This safeguard 
is the conscious recognition in positive as well as in natural law of the 
significance of the ‘‘rule of law” as a basic postulate of law and Justice. 
Because the ‘‘rule of law” today, in contrast to ancient times, is not 
merely the *expression of legal ritualism but a consciously promoted 
political postulate of democratic peoples, and because ‘‘rule of law’’ means 
positivism, there is no room for a comprehensive absorption of law by 
morality, such as had anciently oecurred. The German postwar develop- 
ment is instructive precisely because it marks the limitations set to the 
encroachment of ‘‘natural law’’ upon the sphere of ‘‘positive law” in 
modern times. Only by way of carefully and discriminately limited 
exemption is natural law admitted today. Only extreme ‘‘natural law’’ 
adherents deny that the basic approach must remain positivistic. 

Secondly, in order to keep natural law within the confines of exception- 
ality, 1°8 it is necessary to formulate a test of the ‘‘exceptional,’’ which 
could be effectively utilized in opposing indiscriminate claims to exceptional 
treatment. The German law of the postwar era has developed such a test 
for differentiating the exceptional from the normal ease. This test affords 
an assurance that the exceptional will not be used as a precedent for 
disposition in a normal situation. It is a very stringent test, in a twofold 
sense: it postulates (a) admission of natural law exclusively within the 
framework of a minimum concept of that law, and (b) general agreement 
on the justifiability of the moral demand. It should be noted that the 
test is couched in limitative negative language. The source of moral 
judgment is not an ambiguous ‘‘sense of justice,’’ but a clear and limitative 
‘“sense of injustice’’—indeed, a ‘‘sense of flagrant injustice.’’ 

107 Notice that this merger has never been total and that significant remnants of 


the historical division obtain in our present law. 
108 On the significance of this point, see the following part. 
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Thirdly, in a sense, the history of the German solution of the conflict of . 
positive and natural law, viewed against the background of the ancient 
solutions of the conflict of law and equity, teaches both a methodological 
and a policy lesson. It is neither lmguistically-logically nor sociologically 
possible totally to eliminate the impact of “‘natural law’’ upon ‘“‘positive 
law.” In fact, an attempt to prevent the development of an operative 
test for the admissibility of a minimum measure of ‘‘natural law’’ may 
result in a breakdown of positive law. Indiscriminate denial of excep- 
tions constitutes a much graver danger to the preservation of positive law 
than a controlled admission of well-defined exemptions. Wise policy 
accordingly dictates adoption by positive law of minimum demands of 
‘‘natural law.’’ 

It will be readily observed that there is an affinity between the present 
German conception of the division of domain between ‘‘positive’’ and 
‘natural law” and the notion of the limits of expectability of obedience 
to law expressed in the ‘‘principle of inexigibility.’? Both proceed from 
the proposition that the basic approach in law ought to be ‘‘positivistie,’’ 
meaning that, in principle, formal law, duly enacted or otherwise created in 
an accepted form of law, ought to be followed. Such law must prevail, 
even where it may work a measure of injustice or demand a sacrifice of 
an individual’s personal interest, which might otherwise be entitled to 
recognition. Only where such ‘‘legal injustice’? becomes ‘‘intolerable’’ 
or where obedience to law demands undue, ‘‘intolerable’’ sgerifice, there 
‘law’? must yield to ‘‘higher law” or ‘‘natural law” and application of 
legal rules must yield to plain minimum ‘‘fairness’’ to the individual.?° 

Preservation of a basically ‘‘positivistic’’ approach is essential in inter- 
national law. In this area ‘“‘positivism’’ derives additional support from 
the fact that the organization of international law is more decentralized 
than that of national law. Administration of ‘‘natural law” may be more 
or less safe, depending on the functioning of the judicial system in a given 
legal order. However, in certain extreme situations even in inter- 
national law the need for admission of a minimum measure of ‘‘natural 
law” may be so great as to call for relaxation of ‘‘positivistic’’ rule. The 
Nuremberg Tribunal was created in response to such need. Jurisdiction 

109 It may be pertinent, as bearing on the Eichmann ease, to consider the approach 
of Argentine national law to the problem of ‘‘no exigibilidad de otra conducta’’ in the 
light of the impact of border areas of ‘‘natural law’’ upon legal development. As 
stated above, Argentine decisions recognizing the ‘‘ principle of inexigibility’’ are very 
searce. Yet, there is a steady flow of new legal ideas of continental European origin. 
Doctrinal writings, statutes, reform projects and judicial decisions of Germany, Italy 
and Spain are cited as at least persuasive authority. To comprehend the significance 
of such sources in a country of civil-law tradition, it is necessary to take account of 
the fact that in these countries the belief prevails that there is such a thing as a 
‘science of law’? (sciencia juridica) which—being a ‘‘science’’—is not territorially 
limited. Principles of law are often derived from such ‘‘science.’? Whatever may be 
the objective validity of this belief, the fact is that this belief is operative as a 
‘jurisprudence of the law,’’ which is law-creative. In this sense it is possible to 
say that the ‘‘principle of inexigibility’’ is not alien to ‘‘positive’’ Argentine law. 
On the rôle of ‘‘ jurisprudence’? within positive law, see last paragraph of this article. 
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_ of Israeli courts over Eichmann and imexigibility of the claim that Israel 
abandon that jurisdiction are derived from similar sources. It is in 
the interest of basic ‘‘positivism’’ that ‘‘natural law’’ requirements of such 
nature be integrated in ‘‘positive law.’’ For such integration affords a 
safeguard against abuse. Only where abidance by ‘‘positive law’’ entails 
an ‘‘intolerable’’ position should that law yield to plain ‘‘justice.’’ Of 
course, one might disagree on the definition of the ‘‘intolerable.’’ One 
guarantee that the ‘‘intolerable’’ will also remain ‘‘exceptional’’ is afforded 
by the test of general consensus as regards the underlying ‘‘moral’’ claim. 
These features—excess over the limits of ‘‘tolerance’’ and general consensus 
on the justifiability of the ‘‘moral’’ claim itself—are common to the 
Nuremberg situation and to the situation in Eichmann. Within such 
limitations, it may not appear unreasonable to demand that international 
law give effect to humanistic aspirations and postulates, where they conflict 
with otherwise legitimate rights.¥° 

It follows then that (1) Argentina should not have pressed her claim 
against Israel; and that (2) the United Nations Security Council should 
not have condemned Israel but should rather have recognized the infringe- 
ment of Argentina’s sovereignty under the unique facts of the case as 
falling within the exemption of ‘‘inexigibility of a different conduct.’’ 
For there was before Argentina and before the Security Council not just 
the public opinion of a ‘‘multitude’’ but the reaction of mortal men 
everywhere*to the incomprehensible reality of the murder of six million 
human beings. If this is not the point at which law must yield to morality, 
law has ceased to be useful as an instrument for the government of men, 
of which in the last analysis the ‘‘government of laws” is a particular 
form. 


IV. METHODOLOGICAL INVESTIGATIONS 


Throughout the foregoing analysis, attention was focused on Dr. 
Amadeo’s statement made before the Security Council, that once ‘‘an 
opening, a single opening’’ is made in the “ordenamiento juridico,” its 
total structure will collapse. It has been submitted that international law 
ought to maintain a basically ‘‘positivistice’’ approach and admit, outside 
of the framework of the normal processes of ‘‘ positive law,’’ only a mini- 
mum measure of ‘‘natural law.’’ In the preceding section the question 
has been posed whether positive law ‘‘may or can’’ exclude basie natural 
law demands of minimum scope. It has been assumed that we are perfectly 
well aware of the precise meaning of the “ordenamiento juridico,” the 
‘‘leval order” or ‘‘system of positive law” and how it operates. It is 
now time to go back to fundamentals, analyze this concept and inquire into 
its relationship to so-called ‘“‘natural law.” Such analysis will disclose 

110 Iț is a sad irony of our age that the concept of ‘‘sovereignty,’’ which prevented 
the ‘‘civilized nations of the world’? from intervening in the ‘‘internal affairs’? of 
National Socialist Germany when she engaged in mass persecution of innocent human 
beings, is now being again invoked as a sacred right in defense of a formula of 


territorial sovereignty, when the right to try the chief strategist of mass murder is 
in issue. 


348 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


that ‘‘positive law’’ is not a fixed ontologie reality but a functional, — 
relative and flexible concept; that ‘‘positive’’ and ‘‘natural law” are not 
absolute mutually exclusive opposites but complementary concepts; and 
that ‘‘positive law’’ can never eliminate all ‘‘natural law.” ‘‘ Positive 
law,’’ being full of ‘‘openings,’’ Dr. Amadeo’s proposition that a “‘single 
opening’’ would cause it to collapse proceeds from a fictitious notion of 
‘positive law.’’ It is hoped that this analysis will also show that ‘‘ positive 
law’’ interpretation is not a purely syllogistic mental operation but a 
flexible process, and that this process might afford alternative possibilities 
for defending Israel’s position vis-a-vis Argentina within the scope of 
positive law or of its border areas. 

While asserting the relativity of ‘‘ positive law,’’ it is important to stress 
the logical, social and political meaningfulness of this concept. The latter 
symbolizes a value that can be materialized to some degree, though not to 
a degree of absolute perfection. There is no need for present purposes 
to submit a full definition of ‘‘positive law.’’ As is well known, many 
definitions of this term have been advanced through the ages, and though 
the choice between them is not absolutely arbitrary, there is room for 
some choice; the latter, of course, is also limited by the context in which 
the term ‘‘law’’ appears. In connection with the question whether ‘‘posi- 
tive law” is a ‘‘elosed’’ or an ‘‘open’’ system, impregnable against 
‘‘natural law” or ‘‘morality’’ or flexible with regard to its admission, 
the following characteristic of ‘‘positive law’’ must be noted: ‘‘positive 
law’’ denotes a system of reference to which social phenomena purported 
to be ‘‘legal’’ must be related in order to qualify as “‘legal.’’ Professor 
Kelsen would say that in order to be ‘‘legal’’ such phenomena must be 
found to be part of a specific unit deemed a ‘‘Jegal system.” In order’ 
to be part of a given system, the phenomenon in question must be created 
in a certain form, the ‘‘form of law,” i.e., the form prescribed by that 
system. Thus, for example, an Argentine statute is ‘‘positive Argentine 
law’’ by virtue of the fact that it has been duly enacted and promulgated, 
as required by the system of Argentine law. Anything that does not meet 
this standard is not part of the system and thus not ‘‘positive law.’’ 
This means that nothing is ‘‘positive law’’ merely by virtue of its content, 
and in this sense ‘‘morality’’ is not part of the ‘‘law.’’ 

What is the relation of ‘‘natural law’’ or ‘‘morality’’ to ‘‘positive law,” 
as thus defined in most ‘‘positivistic’’ formal terms? First, can it be said 
that, judging by the above test, ‘‘morality’’ is not part of the ‘‘law’’? 
According to this test, ‘‘morality’’ per se is not the ultimate formal 
standard of ‘‘legal judgment.’’ But there is no bar against adoption of 
“morality” in the ‘‘form of law.’’ A system of positive law may very 
well include substantive moral requirements. Whether or not moral law 
is part of the ‘‘system of positive law’’ is ultimately determined by that 


111 See, particularly, Kelsen, Reine Rechtslehre (2d ed., 1960); for recent interpreta- 
tions, see also ‘‘Was ist die Reine Rechtslehre?’’ in Demokratie und Rechtsstaat, 
Essays in honor of Prof. Giacometti, pp. 148-162 (19538); ‘‘Was ist ein Rechtsakt?’’ 
4 Osterreichische Zeitschrift fiir Offentliches Recht 263 (1952). 
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system and not by any system of morality.“? Subject to this qualification, 
even a rule such as the present German one, providing that basic morality 
overrides positive law, that is, norms created in the form of law, 
is perfectly consistent with “‘positive law”; that rule, as we have seen, 
has been itself created ‘‘in the form of law,” namely, in the form of 
constant adjudication by German courts. It would be more accurate to 
say that, depending upon its reception, ‘‘morality’’ overrides ‘‘other’’ 
rules of ‘‘positive law.’’ Similarly, an exemption based on ‘‘inexigibility 
of law abidance,’’ implying that law need not always be obeyed, may be a 
rule of positive law, if it is integrated in the system of such law. Of 
course, there is an ambiguity in the phrase, “‘law need not always be 
obeyed.” When ‘‘inexigibility’’ is adopted by a system of positive law, 
“‘law’’ in this phrase should be understood to mean ‘“‘law other than the 
inexigibility rule.” 

Thus, it would be by no means logically or structurally incompatible 
with the ‘‘positiveness’’ of international law were it to adopt the 
““inexigibility’’ rule. The fact that such rule might in some instances 
condone self-help should no more bar its adoption by positive international 
law than has a similar consideration precluded admission of self-defense. 
Nor would ineorporation of a rule permitting a minimum morality standard 
to override otherwise valid rules undermine the basic nature of the system 
as ‘““positive law,” or prevent application of its general rules in normal 
cases. 

The concept of ‘‘positive law” assumed in the above analysis was static, 
and it is with regard to such concept only that one can meaningfully say 
that it adopts or rejects morality or that it adopts it to a given extent. 
However, in reality law is never static, but is rather a process which 
develops and changes contents as it develops. With regard to such process 
it is not possible to fix with any degree of permanence the exact scope 
of ‘‘natural law” that it admits. But it is possible to identify the mecha- 
nisms whereby such law finds admittance and characterize them as more 


112 Thus, a statement such as Justice Holmes’ famous remark that, as a judge, he 
is administering law and not morality, is either true or false, depending on the exact 
meaning attributed to it. Assuming that ‘‘law’’ in this statement refers to Federal 
law, and assuming further that this law requires decisions to conform to some morality 
standard, then the statement is false as a statement of ‘‘law’’ itself. If it means that 
no moral considerations will be admitted other than those authorized by law, the statement 
is correct as a statement of law, as of the time when it is made. The time reservation 
is significant. For, assuming that a judge either erroneously finds a moral consideration 
to be admissible by Federal law or decides to change Federal law so as to conform it 
to some moral standard in which he believes, and assuming that that judge succeeds 
in swinging a majority of the United States Supreme Court to his position, this 
erroneous, perhaps revolutionary, view will prevail. It will be positive Federa] law, 
judging by the standards of the system of U. S. Federal law. It will be the ‘‘ought’’ 
of today, though it was not the ‘‘ought’’ of yesterday. Holmes’ statement is thus 
true, if it means that as a judge he does not administer ‘‘morality’’ in the sense of 
applying it as the ultimate formal standard of judging the validity of a rule. Or, 
that statement may be also true if it purports to interpret Federal law as not incorpo- 
rating morality, provided that Federal law in fact does not incorporate morality. 
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or less apt to serve as vehicles of such admittance. Among the numerous . 
factors upon which adoption of ‘‘natural law” elements by positive law 
depends, a prominent rôle is played by the nature of the law-creative 
process, the form of law, in which positive law is created. There are 
various ‘‘forms of law’’ in different legal systems and even within a single 
system: formal ‘‘enactment,’’ such as a statute, a code or a treaty; 
judicial decisions, whether after the pattern of ‘‘stare decisis’’ or of that 
of ‘‘constant adjudication’’; and customary law evolution. The ease with 
which ‘‘natural law’’ penetrates into the system of ‘‘positive law’’ varies 
with these forms. But all of them have this feature in common: it is both 
logically and sociologically impossible for them to function without intro- 
ducing new factors, in the sense of factors that are not pre-existent in the 
static concept of ‘‘ positive law.’’ In this sense, ‘‘natural law’’—potential 
new law extraneous to ‘‘given’’ law—“‘‘eannot’’ be eliminated from 
‘positive law.” The impossibility of eliminating from law extraneous 
novel elements is implied in the fact that law is a linguistic discipline which 
operates by means of language interpretation. This is true not only of 
the so-called ‘‘written law,’’ that is, statutes and treaties, but also of the 
mistakenly so-called ‘‘ unwritten law,’’ the administration of which requires 
“reading” of case reports and records of custom. Though words have 
limits of ‘‘meaning,’’ they are never entirely unambiguous, and within 
the scope of their ambiguity the law interpreter must choose between 
varieties of meaning. The law itself may demand of him ‘that in this 
process he apply moral standards. But even in the absence of such a 
prescription, he is most likely, whether consciously or unconsciously, to 
give consideration to the moral values of the community. In this sense, 
it is impossible to eliminate from law the moral judgment of ‘‘multitudes,’’ 
as postulated by Dr. Amadeo. True, it is not necessary, nor is it desirable, 
that ‘‘positive law” follow slavishly the judgment of publie opinion. 
However, it ought to, because it must, abide by the minimum standards 
of community Judgment, for this is implicit in the fact that law functions 
through the medium of human agents, who cannot permanently dissociate 
themselves from the communities to which they belong. 

A question pertinent to the Eichmann case is whether the law-interpreter 
can. interpret law in a manner that is contrary to prevailing positive law 
rules, contra legem. In other words, can he introduce ‘‘revolutionary’’ 
law? Law, as has been noticed, is a linguistic discipline. For a revolution 
to occur, someone must say that it occurred. It is unnecessary in the 
present context to specify who that someone must be. It is sufficient to 
note that if no one declares that there has been a revolution, the system 
of ‘‘positive law’’ continues to be the ‘‘same,’’ even though practically 
no trace has been left of its former ‘‘identity.’’ A system of moral law 
may thus completely penetrate a “‘positive legal system,’’ without disrupt- 
ing the latter’s continuity in a formal sense, and indeed without disrupting 
the peacefulness of its normal procedures. 

Even apart from such drastic changes of law, normal processes of law 
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_ application, as stated above, variously operate ‘‘creatively,’’ evolving more 
or less imperceptibly new rules and concepts, which often inelude moral 
precepts. It is often practically impossible to determine the scope of the 
old, statie ‘‘positive law’’ ingredient, as distinguished from the new, 
dynamic ‘‘natural law’’ addition. Particularly is this true of the common- 
law or customary law method of law-creation, in which each new case 
may be said to add something that is not necessarily exactly definable. 
In fact, the philosophy of law implicit in the common-law method of legal 
progress postulates such creativity In the process of law application; and 
this postulate is expressed rather than implied in the concept of a case 
of ‘‘first impression.’’ Is a decision in such case positive or natural law? 
Is it or is it not part of the ‘‘ordenamiento juridico’’? We cannot expect 
an answer to this question from Dr. Amadeo, who is conditioned by a 
civil-law tradition. But even in that tradition, doctrina legal, jurispru- 
dence constante, staendige Rechtsprechung, must have a beginning, and each 
such beginning becomes an instance of such “‘ positive law,’’ and ts ‘‘ positive 
law” with regard to the particular facts. Similarly, customary law must 
have a beginning, and although the first instance in which it originates may 
not perhaps itself qualify as ‘‘positive law’’ even with regard to its particu- 
lar facts," that instance becomes an integral part of ‘“‘customary law” 
which is ‘‘positive law.’’ 

Could it be said that the Eichmann case might have been treated as one 
of ‘‘first imepression’’ or a first instance of a chain of decisions or of a 
custom? The argument against such treatment is that a first impression 
case or a first instance of law-creative decisions or of eustomary law arises 
in a legal vacuum, t.e. a situation in which there is no pre-existing law 
governing the facts, which was not the case. Of course, there are groups 
of decisions and customs developing in violation of law, but one might say 
that they should not be encouraged. Such argument is based on the as- 
sumption that the distinction between law-creation within the framework 
of existing law and law-creation contra legem are absolute opposites; but 
this assumption is fallacious. 

An instance of the noted wisdom of Roman jurists was their insight into 
the relativity of the concepts of ‘‘aid and supplementation of law” and of 
‘law correction,’’ reflected in the formula, ‘‘adiuvandi, vel supplendi, vel 
corrigendi iuris civilis gratia.” There is no rigid test for separating law 
development contra legem from the normal development of law expansion. 
In a sense, anything added to ‘“‘existing law” is contra legem. This is 
certainly true if law is conceived to be static, for implicit In such a con- 
cept is the tenet that if there is no basis in existing law for a claim or a 
defense, the judgment must be for the one who opposes such claim or de- 


113 The opinio necessitatis is a ‘‘natural law’’ feature that is incorporated in the 
tí positive law”? definition of ‘‘customary law.’’ On the first instance of custom, see 
Silving, ‘‘ ‘Customary Law’: Continuity in Municipal and International Law,’’ in 
Symposium on Juristic Bases for International Law, 31 Iowa Law Rev. 614 at 624 
(1946). 
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fense. Perhaps there is also implicit in such concept utmost strictness of , 
law interpretation. 

The area of exempticns is marked by an increase in the flexibility of the 
notions of law development ‘‘within’’ and ‘‘against’’ the law. The 
distinctiveness of exemptions or defenses, as compared with positive claims, 
is not inherent in law. The notion of such distinctiveness has rather de- 
veloped in response to the quasi-autonomy of negatives in the area of 
ethics. A ‘‘negative’’ in ethics, as distinct from logic, is not simply a 
“not” but a third category. In law, exemptions are governed by distinc- 
tive rules, rules that are less exacting than those governing claims. This 
distinctive treatment of exemptions also reflects a jurisprudential view 
that an exemption is not contrary to the validity of the law, though it 
limits its application. True, in the sense set forth above, the grant of a 
new exemption is law development contra legem, but such grant is not 
legally treated as a pro tanto repeal of the lex, though realistically it may 
be viewed as one. 

Obviously, when Dr. Amadeo spoke of the ‘‘ordenamiento juridico” that 
must collapse as soon as a single opening is made, he referred to a specific 
notion of “‘legal order.’’ Presumably, he meant by that term the complex 
of static international law rules as now in force, and postulated maintenance 
of that complex of rules as a ‘‘political ideal.’’ It may be surmised that 
he would deny admissibility of a ‘‘first impression cease” or of a first in- 
stance of custom, operating contra legem. True, this position has a limited 
validity—a validity that must not be underrated. To some extent it 
expresses the notion of a ‘‘government of laws’’ as a government by pre- 
existing rules. Yet, it is important to note that, as a political ideal, ‘‘gov- 
ernment of laws’’ has a different meaning in different branches of law. In 
property law it implies protection of vested rights. By contrast, in 
eriminal law it is strictly a guarantee of individual liberty afforded to the 
potential or actual offender. ‘‘Legality’’ in this field of law means limita- 
tion of state intervention to conduct defined in advance as criminal. It 
does not apply to exemptions or to any rules which favor the defendant. 
‘‘Natural law’’ exemptions which favor the defendant are not barred by 
the ‘‘government of laws.’’ One might query: Into which category of 
‘‘eovernment of laws’’ does the ‘‘government of international law’’ be- 
long? Dr. Amadeo’s position is confusing, since he spoke on the one hand 
of ‘‘reparations,’’ implying a vested-rights concept of international law, 
comparable to property law, and on the other hand of ‘‘punishment”’ for 
the violation of Argentine territory, which rather invokes a eriminal-law 
concept of international law.74> The notion of ‘‘censure’’ is in a sense 
incompatible with a vested-rights concept of such law. Perhaps there is 
developing in international law a third category of ‘‘government of laws.’’ 
Since ‘‘government of laws” is a political ideal, one might well inquire 


114 As shown in Part I of this essay, within a strict interpretation of the parties’ 
allegations in the Eichmann case, Argentina’s elaim should have been dismissed a limine. 

115 See Dr. Amadeo’s statements as regards ‘‘punishment,’’ S/P.V. 865, par. 34; as 
regards reparation, ibid., pars. 12, 24, 47. 
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_jnto the wisdom of such third-category concept. It is in the interest of the 
development of international law toward a supreme order of relations be- 
tween states that the criminal-law pattern be followed, for this pattern is 
based upon the notion that breach of law is a matter ultimately concerning 
the relationship between the law-breaker and the sovereign rather than one 
between the law-breaker and his victim. Law enforcement is conceived as 
aiming at the maintenance of law and not at the satisfaction of the victim’s 
desire for private vengeance. The authority of law reflected in this con- 
ception is stronger than it is in the vested-rights concept. Precisely be- 
cause it is stronger, it can make greater allowance for exemptions. At the 
same time, this very strength affords a better protection to the potential 
victim than does the private rights notion. Nor should it be forgotten that 
the idea of ‘‘government of laws” has grown in the area of criminal law 
and has a better chance of survival in it than it has in the area of private 
rights. 

This should not be taken as a denial of the validity of Dr. Amadeo’s 
claim that states are entitled to ‘‘respect’’ by other states. Again, Dr. 
Amadeo used this term in a double sense: as symbolizing the recognition of 
a state’s sovereignty, and as demanding abstention by other states from 
conduet violative of such sovereignty. The first meaning may be eliminated 
from discussion, for obviously Israel’s conduct did not aim at offending 
Argentina; nor did it imply ‘‘disrespect,’’ in the sense of an intellectual 
or emotionat attitude toward Argentina or in the sense of a failure of a 
cognitive or conative recognition of Argentina’s sovereignty. As regards 
the second meaning of ‘‘respect,’’ the position of Israel may be compared 
to that of a person who ‘‘ breaches the law’’ in self-defense. Conduct of this 
type is not deemed to controvert or to defy the law, but is rather regarded 
as not violating the law at all, because it falls within an exemption granted 
by law. Such act is not ‘‘illegal,’’ consequently there is no failure of 
‘‘respect’’ in the above-deseribed sense. If Israel’s conduct under the 
circumstances of the Eichmann case satisfied the conditions of ‘‘in- 
exigibility,’’ and assuming the validity of such defense, Israel did not 
violate Argentine sovereignty at all and showed no ‘‘disrespect’’ for Ar- 
gentina by disrespectful conduct. Of course, if the dominant jurisprudence 
of international law still proceeds from the ancient concept of trespass 
quare clausum fregit, the ‘‘touching’’ of territory is deemed to work auto- 
matic magic, and against such magic no defense is available. The sub- 
mission in this paper is that such a notion of international law is obsolete 
and ought to be discarded. 

As a matter of policy wisdom, insistence on unexceptional applicability 


116 In criminal law, of course, there are various types of ‘‘exemptions’’: some are 
deemed to exelude only the culpability, others also the ‘‘illegality’? of the conduct in 
issue. The classification of ‘‘inexigibility’’ as a justification ground or as an excuse 
is controversial. The present writer believes that this distinction between exemptions 
which all result in the inapplicability of sanctions is not functional and should be 
abandoned, since it confuses collateral policy issues. Certainly ‘‘inexigibility’’ should 
result in immunity. 
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of ‘‘existing’’ law is highly dubious. As shown, it is neither logically nor | 
socio-psychologically possible to eliminate the impact of natural law upon 
positive law. In fact, it may be interesting to note that, while insisting on 
the absolute rule of such law, Dr. Amadeo found it perfectly proper to 
announce that it would not be necessary for the Security Council to specify 
what it meant by ‘‘reparations,’’ since each delegation might have its own 
interpretation of this phrase?’ Dr. Amadeo expressed fear that admis- 
sion of self-help even in a single case would transform international law 
into a law of the ‘‘jungle,’’ for there is no way of preventing indiscriminate 
use of such ease as a precedent.*4® The history of the common law is living 
proof of the invalidity of this contention, and an adage much quoted in 
civil-law jurisprudence states, ‘‘bene judicat qui bene distinguit.” Will 
denial of the defense of ‘‘inexigibility’’ in the Eichmann case prevent its 
admission in other cases? Perhaps it will in some cases. But that it will 
bar this defense permanently and unexceptionally is at best doubtful. The 
tragic aspect of cases such as that of Eichmann lies in the fact that the 
defenses set forth in them are recognized in other cases of considerably 
lesser equity. In fact, this is a phenomenon of legal life which wise 
decision-makers ought to consider. Grant of an exemption under the facts 
of the Eichmann case might have given them an opportunity of defining 
the limits of the exemption and of elaborating expressly or by implication 
what conditions must be met for such exemption to be granted. Uncon- 
trolled law-defiance constitutes a greater danger to ‘‘positiveslaw’’ than a 
controlled exemption of ‘‘inexigibility.’’ The latter implies an abstract 
distinction of that which is ‘‘exigible’’ from that which is not ‘‘exi- 
gible,’’ a distinction between diverse situations according to their impact. 
Where realistically law-abidance cannot be expected, law will be honored 


117 U.N. Doe. S./P.V. 868, par. 42. From a jurisprudential standpoint, it is most 
interesting to note Dr. Amadeo’s citation of ‘‘Kant’s moral rule that each of our acts 
should be such that it could be made the basis of a universal rule of conduct,’’ and 
his plea that Council members ask themselves ‘‘what the world would be like if the 
position taken by the State of Israel in this instance were applied as a universal rule 
of conduct in international relations.’?’ U.N. Doc. S/P.V. 865, par. 44. Of course, 
Dr. Amadeo had previously defined the hypothetical rule at an arbitrary level of 
abstraction when he said: ‘‘This is not the case of Adolf Eichmann and of the crimes 
of which he is accused. It is the case of a country which comes to claim justice in 
the face of an act which could, if repeated, undermine the very foundations of the 
international order. The individual captured might be called ‘Mr. X’; his name 
and his record are irrelevant.’’ Since the categorical imperative is a rule of personal 
morality and not of law, a rule of one’s own conduct and not a rule of conduct one 
ean demand from another (Kant, Metaphysik der Sitten, Einleitung zur Tugendlehre, 
VI, at 229, ed. Vorlander, 4th ed., 1922), it is a matter of personal moral judgment 
to decide whether it is indeed irrelevant that ‘‘Mr. X’’ happens to be a murderer of 
6,000,000 human beings, who, according to Kant, must be punished even if such 
punishment were the last act before total destruction of all life. It may be pertinent 
to call Dr. Amadeo’s attention te the ‘‘supreme principle’? of substantive ethies, which 
Kant formulated as pursuit of those goals, which to have could be everyman’s universal 
law (Handle nach einer Maxime der Zwecke, die zu haben fiir jedermann ein allgemeines 
Gesetz sein kann). Kant, op. cit., IX, at 237. 

118 See Dr. Amadeo’s statement in the Security Council debate, note 67 above. 
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. in breach rather than m observance. Unless the law defines what can be 
expected and unless it does so realistically on the basis of a knowledge of 
man, the ‘‘jungle’’ may become indeed uncontrollable. The prestige of 
the law suffers greater jeopardy when it cannot deter breach than when 
it makes allowance for human limitations, for which there is full under- 
standing in the general opinion of mankind. It is important to emphasize 
that a grant of the exemption of ‘‘inexigibility’’ in the Eichmann case could 
not and should not have been used as a precedent unless its facts were 
paralleled in another ease. 

Implicit in the relativity of positive law is the impossibility of stepping 
twice into the same stream. An incident of this feature of law is inter- 
temporal law as an aspect of legal continuity. But such continuity is often 
most precarious. Thus, it is very important constantly to keep in mind 
what Professor Kelsen calls the ‘‘purity of the legal order,” and which 
for present purposes may be better described as insistence upon confine- 
ment of statements concerning ‘‘law’’ to definite frames of reference. 

Thus, H. L. A. Hart’s view, that National Socialist. law, however im- 
moral, was “‘law,’’™° is meaningless as long as the author does not 
specify the frame of reference within which he uses the term ‘‘law.’’ From 
the point of view of German law, as prevailing at the time when the 
pertinent laws were issued, they were “‘law’’ endowed with ‘‘oughtness.’’ **° 
But from the standpoint of present German law, as interpreted by the 
highest courts of the Federal Republic of Germany, they ‘‘were’’ not 
“Jaw” and ‘‘ought not” to have been obeyed. The assumption that the 
normative quality of a law, its ‘‘oughtness,’’ must be judged as of the time 
of enactment is entirely gratuitous. The only ‘‘positivist’’ basis for 
Hart’s assumption is the prevailing international law rule which gives 
‘‘recognition’’ to any legal system that proves efficacious, and includes 
within such ‘‘recognition’’ acceptance of the ‘‘oughtness’’ of any enact- 
ments of the efficacious system. But this rule is by no means self-evident. 
Nor has it been invariably applied in international law, particularly in 
the inter-temporal] field. Thus, the Judgments of the Nuremberg Tribunal 
retroactively denied recognition to many of Hitler’s enactments, and 
Allied Control Council legislation nullified ex tune numerous laws of Na- 
tional Socialist imprint. It should be noted also that the system of present 
German law which denies with retroactive force the ‘‘oughtness’’ of 
Hitler’s enactments that bear such imprint is itself an ‘‘efficacious’’ and 
‘‘recognized’’ system of law within the meaning of international law. 
Apart from its own autonomous act of nullification, international law 
would now find itself in a dilemma similar, perhaps, to that raised in this 


119 H, L. A. Hart, ‘‘ Positivism and the Separation of Law and Morals,’’ 71 Harvard 
Law Rev. 593, at 615-621 (1958). 

120 There is no need for present purposes to engage in an analysis of the exact mean- 
ing of the ‘‘ought.’’ Suffice it to say that from the point of view of German law, 
as obtaining at the time of the Nazi rule, Nazi ‘‘laws’’ imposed an ‘‘obligation’’ and 
‘should have been obeyed’? within the meaning of what was then regarded as ‘‘ German 
law.’? 
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country by judicial decisions overruling prior decisions. Was the prior. 
law ‘‘law’’? No self-evident rule is available for answering this question. 
Whether or not it ‘‘was law’’ depends on what a given system of refer- 
ence decides. Is there a rule of international law which demands that the 
‘‘oughtness’’ of German rules be judged by standards that were applicable 
at the time of enactment, or may international law assume present German 
law to govern retroactively the validity of former German law? If there 
is no such rule, how can international law decide this problem? Must it 
say that, having once recognized Hitler’s Germany, it must now consistently 
abide by, and draw the logical inferences from, this prior recognition? If 
it decides otherwise, can it be said, as is implied in Dr. Amadeo’s statement, 
that international law is an absolutely fixed ontologie entity, so fixed in- 
deed as not to tolerate a single opening? 

There is no need to press this jurisprudential point beyond the scope of 
the opportunities which it affords for a new ‘“‘positive law’’ evaluation of 
the problem of Israel’s jurisdiction over Eichmann viewed at the time of 
his ‘‘abduction.’’ In the light of the above-described inter-temporal situa- 
tion, Argentina and/or international law could have taken either of the 
following positions: 1. “We no longer recognize Hitler’s ‘laws’ so far as 
they relate to, or create, any legal statuses, rights, duties or relationships. 
We retroactively deny them any effect. As regards ‘jurisdiction’ over acts 
committed under ‘authority’ of these laws, since we view ‘German 
law’ of the time of commission as a unit, we hold such “ jurisdiction’ 
not to be vested in German courts, but to be transferred from them to that 
forum which is rationally the most appropriate one for the trial of these 
acts.!?! Since territorial jurisdiction is thus nullified, and since the 
nationality of the accused hardly affords a basis of jurisdiction in the 
case,!?? obviously the most adequate test of jurisdiction is one referring to 


121 Today, no doubt, Israel possesses ‘‘ universal jurisdiction’’ over Eiehmann. The 
interpretation submitted in the text, however, refers to a broader eoncept of *‘ juris- 
diction,’’ one that is not predicated upon custody of the defendant and that indeed 
entitles the state possessing such jurisdiction to extradition of the person concerned. 
For the subsidiary nature of ‘‘universal jurisdiction’’ as regards war crimes, see 
Cowles, note 89 above, at 217, stating that, ‘‘while the State whose nationals were 
directly affected has a primary interest, all civilized States have a very real interest 
in the punishment of war crimes.’’ 

122 Hichmann’s nationality status is uncertain. He may have been an Austrian na- 
tional. Shirer, The Rise and Fall of the Third Reich 351 (1960), describes him as 
‘Con Austrian Nazi, a native of Hitler’s home town of Linz.’? But Eichmann was 
undoubtedly a German national at the time when he committed the crimes in issue, 
and it would be hard indeed to construe acquisition of German nationality on his part 
as involuntary. Even assuming that he had re-acquired Austrian nationality after the 
war under Austrian law (this is most doubtful), should he be treated as an Austrian 
as regards crimes which he committed in connection with the very same political events 
which were the source of his loss of Austrian and acquisition of German nationality? 
On the complex rules as regards the conflict of nationality laws of Germany and Austria, 
resulting from the annexation of Austria and her re-establishment as an independent 
state, see Massfeller, Deutsches Staatsangehérigkeitsrecht, Erganzungsband (1957). 
In the light of the events of the National Socialist invasion of Europe and its impact 
on nationality concepts, there is an urgent need for re-examination of fundamental 
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certain nationality-like attributes of the vast majority of the victims of 
crime. Upon this reasoning Israel must be taken to be the proper forum 
for Hichmann’s trial for the murder of Jews.” Or, alternatively, Argen- 
tina and/or international law could say: 2. ‘‘We accept that the present 
law of the Federal Republic of Germany determines with binding force 
what shall be deemed ‘German law’ for present as well as past situations. 
By virtue of that law, we assume Hitler’s ‘laws’ not to have been ‘law.’ 
If Germany now waives jurisdiction over crimes committed under Hitler’s 
laws in favor of Israel, we hold this to be sufficient conformance with ‘Ger- 
man law,’ as it is and as it was.” Y3 This last interpretation would give 
Israel jurisdiction over Eichmann by virtue of the law of the place where 
the crime was committed, at least as far as concerns a considerable number 
of the murders with which he is charged. 

Would these alternatives be ‘‘positive’’ or ‘‘natural law’’? One might 
say that the second one is more ‘‘positive’’ than the first, because it is 
based on an already established position of German law. Both interpreta- 
tions are neither complete departures from ‘“‘positive law” standards nor 
mere replicas of such law. They are intermediate phenomena expressing 
an attempt at integrating the uniqueness and a-typicity of a life situation 
into certain available patterns of legal thinking. 

When reaching out for a final evaluation of the evasive and yet significant 
notion, ‘‘ positive law,’’ we are confronted with the problem of its ‘‘logical 
basis.” To maintain a ‘‘ positivistic’’ approach to this problem, it is neces- 
sary to transform the meaning of ‘‘positive’’ to a notion in no sense re- 
lated to the ‘‘frame of reference’’ definition of that term used for intra- 
systematic purposes. One of the most difficult challenges of ‘‘positivism”’ 
has been the question of the ultimate justification of that position. From 
what point of view ‘‘ought’’ a particular national system of law or interna- 
tional law be obeyed? There is lacking in this instance a prima facie frame 
of reference giving meaning to the ‘‘oughtness’’ of the total system in 
issue.t** Many potential sources of such ‘‘oughtness’’ are conceivable: 
absolute morality, utility, popular consent, efficacy, to mention but a few. 
Many believe that the choice of any of these sources is a matter of personal 
philosophical or political preference. But which of these sources is the 
most ‘‘positivistie,’’ in a different sense, of course, from the one in which 
we used this term originally? One may say that it is the source which 


notions of international law as regards nationality, its modes of acquisition and of 
loss, the legal consequences flowing from nationality, the status of stateless persons and 
of aliens. 

123 Germany has recognized Israel’s right to represent Jewish victims of Nazi 
oppression by signing the agreement between Israel and the German Federal Republic 
Sept. 10, 1952 (Documents, Jerusalem, 1953; and B.G.Bl. 1953, Pt. II, at 37). 
For an interesting discussion of Israel’s jurisdiction to try Eichmann, see L. C. Green, 
‘‘The Eichmann Case,’’ 23 Modern Law Rev. 507 (1960). 

124 The ‘‘ought’’ of a rule of a particular legal system is derived from the fact that 
it is authorized by that system. The question posed in the text—a question elaborately 
discussed in Kelsenian jurisprudence—is: ‘‘Whenee does the total system derive its 
authority??? 
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refers back to the system of reference which it justifies. In other words, 
the most ‘‘positivistic’’ approach, in the sense of an approach that is 
closest to the original one, is that which seeks the justification of interna- 
tional law in that law itself, in the philosophy which it expresses. If thus 
the justification for obedience to international law is sought in the goals 
which this law itself declares to be its goals, attention is obviously directed 
to that document so frequently invoked in the Hichmann ease: the United 
Nations Charter. That Charter declares it to be one of its several goals 
‘‘to reaffirm faith in fundamental human rights, in the dignity and worth 
of the human person,’’ and postulates encouragement of ‘‘respect for 
human rights and for fundamental freedoms for all....’’ If these words 
are more than so-called ‘‘jurisprudential niceties,” perhaps they might be 
taken to afford a basis for argument that, given most exceptional cir- 
cumstances, ‘‘fundamental human rights’’ ought to override considerations 
of conventional international law. 

This proposition, of course, calls for an answer to the question of how 
seriously we must take these declarations of principle. Do they truly 
express the philosophy of contemporary international law? <A philosophy 
of law is conventionally understood to be external to law and to constitute 
a body of reflections about the nature and function of the law. But the 
fact is that such reflections may often be as much part of the law as is any 
legal rule. Indeed, philosophies and rules of law are relative concepts. 
As rules of law, so also philosophies of the law are ‘‘more or less positive.”’ 
For example, Holmesian philosophy of law is ‘‘very positive’’ in our law. 
Mr. Justice Frankfurter’s position that ‘‘jurisdiction’’ is not a sacred and 
immutable principle, equally applicable to all situations, but a flexible 
relative legal concept is, to be sure, much ‘‘less positive’’ today than is the 
Holmesian conception of the nature of “‘law,’’ but it is certainly part of 
our law and not merely an external observation about it. Such a philos- 
ophy of ‘‘jurisdiction,’’ if applied to the international law notion of 
““sovereignty,’’ and combined with the philosophy of ‘‘fundamental human 
rights’’ expressed in the United Nations Charter, might have resulted in a 
different Security Council resolution than was the sad exhibit of the 
justice of our times issued on June 23, 1960. 


SEDENTARY FISHERIES AND THE CONVENTION ON THE 
CONTINENTAL SHELF 


By RICHARD YOUNG 


Of the Board of Editors 


The Convention on the Continental Shelf of April 29, 1958—one of the 
works of the first United Nations Conference on the Law of the Sea— 
declares in Article 2(1) that the ‘‘coastal State exercises over the conti- 
nental shelf sovereign rights for the purpose of exploring it and exploiting 
its natural resources.’’ The fourth paragraph of the same article defines 
these resources as 


the mineral and other non-living resources of the seabed and subsoil 
together with living organisms belonging to sedentary species, that is 
to say, organisms which, at the harvestable stage, either are immobile 
on or under the seabed or are unable to move except in constant 
physical contact with the seabed or the subsoil. 


Thus one effect of these provisions is to bring sedentary fisheries in the 
high seas but on the shelf within the regime established by the convention, 
and thereby ,to rest on a fresh and novel ground the long-standing claim 
that such fisheries differ from other high-seas fisheries in fact and should 
be treated differently in law. This new approach does not appear to 
have attracted much attention from legal scholars since the signing of the 
convention, perhaps because sedentary fisheries are much less important 
than either the great ocean fisheries for swimming fish or the potential 
mineral resources of the continental shelf.2? Yet the status of such fisheries 
presents interesting legal questions and their treatment may have sub- 
stantial effects on other aspects of the law of the sea. In this article an 
effort has been made to draw together in one place a brief résumé of the 
legal situation as it stood before 1945, a note on the scientific problems 
involved, a narrative of the development of the convention provisions, and 
some comment on their scope, dangers, and practical consequences. 
Throughout this discussion, the term ‘‘sedentary’’ in relation to fisheries 
and species is ordinarily used with the same meaning as in the convention, 
although certain shortcomings in this definition will later be pointed out. 
It should be noted, however, that some writers have used the term to 


1 Text in Ist U.N. Conference on the Law of the Sea (1958) (cited hereafter as 1958 
Geneva Conference), 2 Official Records 142-143, U.N. Doc. A/CONF.13/38; 52 A.J.I.L. 
858-862 (1958). 

2 Sedentary fisheries are not negligible, however. Pearl-shell, much of it found in the 
high seas, exported from Australia in 1958-1959 was valued at more than $1,300,000. 
Statesman’s Year-Book (1960-1961) 473. Am annual take of 45 to 95 tons of Libyan 
sponges is said to have brought in recent years export prices averaging $12,000 per ton. 
In the peak year of 1947, sponges sold at Tarpon Springs, Florida, had a sale value of 
$1,742,000. Morgan, World Sea Fisheries 228, 242 (1956). 
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include fisheries carried on by means of structures erected on the seabed, 
such as fixed fish-traps or weirs. Such fisheries are usually for mobile 
species and have no logical connection with the problem of taking sedentary 
varieties. They are not covered by the Continental Shelf Convention, but 
are the subject of a special artiele in its companion Convention on Fishing 
and Conservation of the Living Resources of the High Seas.’ 


I 


Long before the appearance of the continental shelf doctrine, there was 
a current of opinion in imternational law that sedentary fisheries were 
an exception to the rule that navigation and fishing in the high seas were 
free to all alike. In the view of some governments and writers, the special 
nature of such fisheries made possible their legitimate subjection to the 
exclusive control of a single state. ‘‘Who can doubt,’’ wrote Vattel in 
the middle of the eighteenth century, ‘‘that the pearl fisheries of Bahrein 
and Ceylon may be lawful objects of ownership?’’* This rhetorical 
question of the distinguished but landlocked jurist has been uncritically 
echoed down the years by other authors as evidence of an established 
principle.” The factual considerations adduced in support of this position 
were thus summed up by Fulton in 1911: 


The other class of fisheries referred to, for sedentary animals con- 
nected with the bottom, such as oysters, pearl-oysters, and coral, which 
are found in shallow water, as a rule, and usually near the coast, have 
always ‘been considered as on a different footing from floating fish. 
They may be very valuable, are generally restricted in extent, and 
are admittedly capable of being exhausted or destroyed; and they 
are looked upon rather as belonging to the soil or bed of the sea than 
to the sea itself.® 


Some jurists, however, were not so ready to concede a special status to 
sedentary fisheries. Calvo expressed the opinion that such a derogation 
from the freedom of the seas would only be binding if sanctioned by 
formal agreements,’ while Gidel in his great work declared that any 
exclusive claim to a sedentary fishery ‘‘cannot be considered legitimate 
except under certain conditions rigorously fulfilled,’’ since it represented 


8 Art. 13. Text in 1958 Geneva Conference, 2 Official Records 189-141, U.N. Doc. 
A/CONF.13/38; 52 A.J.I.L. 851-858 (1958). 

4 Le Droit des Gens (translated by Fenwick in Classics of International Law), Book I, 
Sec, 287 (1758). 

5 E.g, 1 Twiss, The Law of Nations 312-3138 (2d ed., 1884); 1 Oppenheim, Interna- 
tional Law 333 note (1st ed., 1905); 1 Westlake, International Law 190-191 (1st ed., 
1904); Lindley, Acquisition and Government of Backward Territory in International 
Law 68-69 (1926). All cite Vattel as authority; all, incidentally, are British. 

6 Fulton, The Sovereignty of the Sea 696-697 (1911). 

71 Calvo, Droit International 481 (5th ed., 1896). An example of state practice in 
accord with Calvo’s view was the British refusal in 1825 to recognize a French elaim 
to property rights in oyster beds more than one league off the French coast—a, dispute 
settled by the Anglo-French Convention of 1839. 2 Smith, Great Britain and the Law 
of Nations 148-149 (1935); Leonard, International Regulation of Fisheries 35-42 
(1944). 
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a clear infringement of the principle of freedom.® These conditions in 
his view called for prolonged and effective use without objection from 
other states. 

The legal nature of the alleged exclusive right over sedentary fisheries, 
and the method of its acquisition, were problems of some difficulty in the 
days before the shelf concept. In the opinion of most of its proponents, 
the right was more than a mere authority to control the fishing activity: 
it amounted rather to a right of property in the beds themselves and 
their contents. In support of this view much was made of the seeming 
similarity to crops on land, and the oysters or other species were often 
spoken of as a fructus of the seabed, to be harvested rather than hunted 
like swimming fish. From Sir Travers Twiss in 1871 to writers‘of the 
1950’s this concept of fructus has been a beguiling one.® 

A number of leading scholars, such as Gidel, in the passage referred to 
above, held the claimed right to be essentially prescriptive in nature, 
depending on long and uncontested usage, preferably from a time im- 
memorial or at least from a time antedating modern concepts of maritime 
jurisdiction. The very ancient pearl fishery in the waters between Ceylon 
and India is often cited as an example of such a fishery with a long history 
of control by local rulers.*° The element of prescription at times loomed 
so large in legal thinking that in 1893 the British Government was advised 
that it lacked power to regulate a pearl fishery more than three miles 
offshore from certain Burmese islands, because there did not appear to 
be the immemorial claim to control which characterized the Ceylon fishery. 
As this instance showed, prescription alone was sometimes inadequate to 
reach the desired end: not only was evidence of long usage often lacking, 
but there were inconvenient theoretical difficulties about applying pre- 
scription in the strict sense, with its connotation of adverse possession, to 
areas of the high seas. 

In a much-cited article first published nearly forty years ago, Sir Cecil 
Hurst put forward the ‘‘theory of the bed of the sea being a no man’s 
land in which property can be and is acquired by oceupation.’’** This 
approach significantly shifted emphasis away from the elements of im- 
memorial usage and acquiescence by others important to a prescriptive 
title. On an occupation theory, the affirmative acts of appropriation and 


8 1 Gidel, Droit International Publie de la Mer 500-501 (1932). 

9 For Twiss, see 2 Smith, Great Britain and the Law of Nations 121 (1935). Among 
modern commentators see O’Connell, ‘‘Sedentary Fisheries and the Australian Conti- 
nental Shelf,’’ 49 A.J.I.L. 185, 206 (1955); Johnson, ‘‘ The Legal Status of the Sea-Bed 
and Subsoil,’’ 16 Zeitschrift fiir Völkerrecht 469 (1956). Contra, Mouton, The 
Continental Shelf 150 (1952). 

10 After some years of decline, efforts are reportedly now being made in India to 
revive the pearl and chank fishing industry. During the 1960 season a record number 
of 15,000,000 oysters were said to have been taken off Tuticorin. New York Times, 
Aug. 25, 1960. 

111 McNair (ed.), International Law Opinions 259-264 (1956). 

12 Hurst, ‘‘ Whose Is the Bed of the Sea?’’ 4 British Year Book of International Law 
34, 42 (1923-1924). 
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control performed by the claiming state become of primary significance: 
they need not go far back if they are definite and reasonably effective. 
Oceupation is thus a somewhat easier and shorter way to title, and prob- 
ably for this reason it won favor with many proponents of a special status 
for sedentary fisheries. Official support for this view was given by the 
British Government in statements both in 1928 to the preparatory com- 
mittee for the 1930 League of Nations Codification Conference and in 1952 
to the International Law Commission; although prescription was not 
ignored in these statements as a possible basis of title, stress was laid on 
occupation and use, and in 1952 the thesis of Hurst was expressly endorsed. 
The approved view was summed up as follows in Oppenheim through 1948: 


Although it is traditional to base some of these cases on the ground 
of prescription, it is submitted that it would be not inconsistent with 
principle, and would be more in accord with practice, to recognise 
frankly that, as a matter of law, a State may by strictly local occupa- 
tion acquire, for sedentary fisheries and for other purposes, sovereignty 
and property in the surface of the sea-bed, provided that in so doing 
it in no way interferes with freedom of navigation and, perhaps we 
should add, with the breeding of free-swimming fish." 


I 


The passage from Oppenheim reflects the terms in which the question 
stood at the time it came to be considered by the International Law Com- 
mission as part of its study of the law of the sea. During the course of 
this study, the Commission recognized as early as 1950 the possible special 
character of sedentary fisheries, and it examined this topic specifically at 
its sessions in 1951, 1958, and 1956. Inasmuch as its work was the 
basis of the conventions framed at the Geneva Conference in 1958, it 
is instructive to note how its views developed during this formative 
period. 

In 1951 the Commission prepared seven draft articles on the continental 
shelf and four additional articles on related subjects. Of these four, the 
third dealt with sedentary fisheries in the following terms: 


The regulation of sedentary fisheries may be undertaken by a State 
in areas of the high seas contiguous to its territorial waters, where 
such fisheries have long been maintained and conducted by nationals 
of that State, provided that non-nationals are permitted to participate 
in the fishing activities on an equal footing with nationals. Such 
regulation will, however, not affect the general status of the areas 
as high seas. 


In the accompanying commentary, the Commission declared that in its view 


sedentary fisheries should be regulated independently of the conti- 
nental shelf. The proposals relating to the continental shelf are 


18 League of Nations Doc. C.74.M.39.1929.V, 162. Views to the same effect were also 
expressed by India, New Zealand, the Union of South Africa, and Australia: ibid. 106, 
166, 176; Doc. C.74(a).M.39(a).1929.V, 2. The 1952 comments are printed in Interna- 
tional Law Commission, 1953 Report 69-70, U.N. Doc.A/2456. 

141 Oppenheim, International Law 576 (7th ed., Lauterpacht, 1948). In the 8th ed. 
(1955), p. 628, the phrase ‘‘by strictly local oceupation’’ was omitted. 
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concerned with the exploitation of the mineral resources of the subsoil, 
whereas, in the ease of sedentary fisheries, the proposals refer to 
fisheries regarded as sedentary because of the species caught or the 
equipment used, e.g., stakes embedded in the sea-floor, This distinction 
justifies a division of the two problems. 


At this stage, it is clear, the Commission considered the shelf regime to be 
confined to mineral resources, and thought of sedentary fisheries as 
including those carried on with fixed devices. Its tendency was to treat 
them much as it was treating other high-seas fisheries: especially note- 
worthy in this regard was the restriction of the coastal state’s power to 
regulation only, and the affirmation of the right of non-nationals to take 
part on an equal footing. 

When the Commission reverted to the problem two years later, it adopted 
a position diametrically opposed to its earlier view. In the 1953 version 
of its draft, the article on sedentary fisheries was dropped entirely and 
replaced by two paragraphs in the commentary. In these the Commission 
stated that it had come to the conclusion that: 


the products of sedentary fisheries, in particular to the extent that 
they were natural resources permanently attached to the bed of the 
sea, should not be outside the scope of the régime adopted and that 
this aim could be achieved by using the term ‘‘natural resources.” 
It is clearly understood, however, that the rights in question do not 
cover so-galled bottom-fish and other fish which, although living in the 
sea, occasionally have their habitat at the bottom of the sea or are 
bred there. Nor do these rights cover objects such as wrecked ships 
and their cargoes (including bullion) lying on the sea-bed or covered 
by the sand of the subsoil.*® 


The Commission went on to say that existing rights of nationals of other 
states must be respected; but it made it plain that, with this qualification, 
the coastal state’s rights over the shelf extended fully to sedentary fisheries, 
which therefore no longer required separate treatment. 

It would not appear that this change of view came about as the result 
of any great outery by governments or scholars against the Commission’s 
earlier stand. In the comments made by governments on the 1951 draft, 
only that of Denmark had proposed the placing of sedentary fisheries under 
the shelf regime, although Chile, not surprisingly, had been in favor of 
so placing all fisheries. Several governments had concurred in general 
with the draft article, some had asked for a more precise definition of 
the fisheries covered, and others (ineluding the United States) had made 
no comment at all.” Nor had the draft article attracted any great criticism 
from learned bodies or private commentators.1® 


15 International Law Commission, 1951 Report 20, U.N. Doc. A/1316; 45 A.J.LL. 
Supp. 145-146 (1951). : 

16 International Law Commission, 1953 Report 14, U.N. Doc. A/2456; 48 AJ.I.L. 
Supp. 32 (1954). 

17 The comments of governments on the 1951 draft are printed in the Commission’s 
1953 Report 42-72. 

18 Mouton, The Continental Shelf 151-161 (1952); Young, ‘‘The Internationa] Law 
Commission and the Continental Shelf,’’ 46 A.J.I.L, 127-128 (1952). 
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The generally favorable attitude thus disclosed led the Commission’s 
special rapporteur, Professor Francois, to propose in his report that the 
draft on the continental shelf be modified to read ‘‘mineral resources’’ 
rather than ‘‘natural resources,’ with the definite intent of excluding 
sedentary fish from the ambit of the coastal state’s authority.7° After 
considerable inconclusive discussion, Mr. (later Judge) Lauterpacht moved 
the retention of the phrase ‘‘natural resources,” and made it clear that 
he meant to include therein pearl and oyster beds and sponge deposits. 
This view prevailed by a vote of six to four, with three abstentions. 
Subsequent efforts to reopen the matter were unsuccessful, the decision 
stood to bring sedentary fisheries under the shelf regime, and the 1951 
draft article was eliminated.”° Despite this unanticipated reversal of 
view, the Commission’s action evoked as little reaction from governments 
as had its earlier stand—a result attributable in part, no doubt, to the 
fact that not many states have a direct concern in sedentary fisheries out- 
side of territorial waters.” Although some writers voiced objection,?* the 
Commission at its 1956 session retained almost verbatim its 1953 language 
on the subject, which thus became part of the commentary accompanying 
its final comprehensive draft articles on the law of the sea.” 

One major point never adequately determined during the Commission’s 
deliberations was the precise meaning of the word ‘‘sedentary’’ as ap- 
plied to fisheries. After 1953 it seems to have been narrowed down in 
the Commission’s thinking to fisheries for sedentary species ;* this reduced 
the confusion somewhat, but no firm rule was proposed for ascertaining 
what species were sedentary and hence subject to the shelf regime. Al- 
though this question was still left hanging even in the final draft, -the 
Commission should not be criticized too harshly for its failure to provide 
an answer. On the whole, its reluctance to be more specific reflected a 
sophistication about the facts of marine life which had grown greatly in 
Six years, and an awareness of the errors likely to occur in any amateur 
formula. It should also be noted, in fairness to the Commission, that, 
although it received much valuable data on fishing in general from the 
work of the Technical Conference on the Conservation of the Living 
Resources of the Sea held at Rome in 1955, this material included almost 
no information on sedentary fisheries.*4 

19 U.N. Doe. A/CN.4/60, pp. 104-105 (Feb. 19, 1953). 

20 International Law Commission, 5th Session (1953), Summary Records of the 
198th-201st, 205th, 208th, 209th Meetings, U.N. Does. A/CN.4/SR. 198-201, 205, 208, 
209. 

21 ‘The American oyster fishery is domestic, since that fishery is confined to the coastal 
waters.’’ Statement of the U.S. Acting Commissioner of Fisheries, Dec. 7, 1935, quoted 
in 1 Hyde, International Law 760 (2d ed., 1945). 

22 Mouton, ‘‘The Continental Shelf,’’ 85 Hague Academy Recueil des Cours 441-445 
(I, 1954), a well-considered analysis. A full-length study critical of the Commission’s 
marriage of sedentary fisheries and the continental shelf is Papandreou, La Situation 
Juridique des Pécheries Sédentaires en Haute-Mer (1958). 

23 International Law Commission, 1956 Report 42, U.N. Doe. A/3159; 51 A.J.I.L. 154 

1957), 
24 La of the Conference, U.N. Doc. A/CONF.10/6 (July, 1955); Papers Presented 
at the Conference, U.N. Doe. A/CONF.10/7 (January, 1956). 
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On the basis of its limited knowledge, the Commission felt unable to 
do more than set up two limitations in its final remarks on the subject. 
On the one hand, it observed, sedentary fisheries certainly included 
‘‘natural resources permanently attached to the bed of the sea’’; on the 
other hand, they did not, in its opinion, embrace ‘‘so-called bottom-fish 
or other fish which, although living in the sea, oecasionally have their 
habitat at the bottom of the sea or are bred there.’’ But in between these 
extremes there was left a vast area of uncertainty, its extent depending on 
the exact meaning to be given the word ‘‘sedentary.”’ 

The difficulties of practical definition which this problem presents can 
perhaps be shown most effectively by brief reference to a few facts of 
nature. For example, it might seem simple (though possibly too strict) 
to limit the sedentary category to so-called sessile species—those having an 
actual physical attachment to the seabed, like sponges, corals, and the 
edible mussels. Yet this would be imprecise without further reference 
to a stage of life, for most animals, sessile in adulthood, go through an 
earlier free-swimming period; while others, like some jellyfish, are just 
the reverse.” So restricted a definition would also exclude such species, 
often called sedentary, as the béche-de-mer (a sea-cucumber esteemed as a 
delicacy in the Orient), which creeps and burrows on the bottom, and 
the commercially important gold-lip pearl oyster, which at maturity merely 
lies on the seabed.*® Then there is the chank, memorably described by a 
learned British judge as ‘‘an incompletely sedentary crustacean,’’ since it 
‘‘moves very slowly: eppur si muove.” ? But even if such relatively 
slow creatures were to be considered sedentary, there would arise still 
further questions regarding crustaceans such as lobsters, crabs, and the 
like, which can display considerable speed and agility but which generally 
require in adulthood a surface to move upon.” From lobsters and erabs 
it is biologically only a step to their relatives, the shrimp, but these for the 
most part are swimming fish excluded by the Commission from the shelf 
regime. 

From examples such as these and many others, the conclusion is inescapable 
that in nature there is no simple line of demarcation between sedentary 
and other fish, but only a long series of gradations from the unquestionably 
fixed at one extreme to the unquestionably free at the other. Thus a key 
problem before the Geneva Conference in connection with sedentary fish- 
eries and the continental shelf was the framing of a definition of such 
fisheries that would have some practical value in determining the applica- 
tion of the appropriate legal regime. Fortunately, the Conference was 
assisted by technical experts familiar with the scientific facts; and it 


25 Sverdrup, Johnson, and Fleming, The Oceans 306, 315, 319-320 (1942). 

26 Allan, Australian Shells 266 (1950). 

27 Lord Asquith of Bishopstone, Award in Petroleum Development Ltd. v. Sheikh of 
Abu Dhabi, 1955 Int. Law Rep. 155 note. 

28 The spiny lobster of the Gulf of Mexico, a pedestrian, has been known to travel 
100 miles in about as many days. Walton Smith, ‘‘Biology of the Spiny Lobster,’’ 
U.S. Fish and Wildlife Service, Fishery Bulletin 89, Gulf of Mexico: Its Origin, Waters, 
and Marine Life 464 (1954). 
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further benefited from having before it, in one of its preparatory docu- 
ments, a valuable study prepared by the Secretariat of the Food and 
Agriculture Organization. This set forth, briefly but lucidly, useful data 
illustrating the complex relationships of living organisms with each other, 
the sea, and the seabed.*® 


II 


When in due course Article 68 of the International Law Commission ’s 
final draft was taken up in the Fourth Committee (Continental Shelf) of 
the Geneva Conference, the meaning to be given to the phrase ‘‘natural 
resources’’ was the subject of much debate and several proposed amend- 
ments.*° The opinions expressed fell into three main groups: one which 
favored a strict construction of the term as applying only to mineral or 
non-living resources; another which sought an enlarged interpretation, to 
bring at least bottom-fish and perhaps all fish in shelf waters within the 
shelf regime; and a third group in the center which agreed in general 
with the Commission’s approach but was ready to welcome a more precise 
definition than the Commission had supplied. Only one speaker suggested 
that the whole question of fisheries, including sedentary fisheries, was one 
properly for the Third Committee (Conservation of Living Resources), 
although several suggested the possibility of joint consultations. 

In the discussion, spokesmen for states in the first group, which included 
among others Greece, Japan, the Federal Republic of Germany, and (for 
a time) Sweden, argued that restriction of the shelf regime to mineral 
resources would be in harmony with the original purpose of the doctrine, 
ie, to provide a guiding principle in a new field and not to overturn 
established concepts of fishery law. They emphasized the difficulty of 
defining sedentary fisheries satisfactorily and the danger of creeping en- 
croachment on the general freedom to fish in the high seas. Also pointed 
out was the impracticability, whatever the theoretical right, of conducting 
an international fishery for mobile species in the same waters as a sedentary 
fishery under a different regime: interference and conflict, would be inevi- 
table. But these arguments were apparently not persuasive, as the views 
of the first group were heavily voted down by a tally of 52 opposed, seven 
in favor, with six abstentions. 

The states in the second group, among which Burma, Mexico, Peru, and 
Yugoslavia were prominent, agreed with the first that there was danger 
of conflict if fisheries were to be divided between two separate regimes, but 
urged this as a reason to bring at least all bottom-fish under the shelf 
regime and the authority of the coastal state. On the basis of the FAQ 
study and other scientific data, they claimed that biological dependence 


23 Preparatory Doc. No. 10, Examination of Living Resources Associated with the 
Sea Bed of the Continental Shelf, U.N. Doe. A/CONF.13/13 (Nov. 6, 1957). 

80 The proceedings may be followed in 1958 Geneva Conference, 6 Official Records 
48-72, U.N. Doc. A/CONF.13/42. See also Whiteman, ‘‘Conference'on the Law of the 
Sea: Convention on the Continental Shelf,” 52 A.J.LL. 638-640 (1958); Garcia- 
Amador, Exploitation and Conservation of the Resources of the Sea 126-128 (1959). 
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on the seabed of the shelf was not confined to sessile or creeping species, 
but was an essential feature of life for many free-swimming fish as well. 
Although this position won slightly more support than that of the first 
group, it was nevertheless decisively rejected in the eritical test by a vote 
of 42 opposed, 11 in favor, with 11 abstentions. 

In the middle group, support was centered early on a draft amendment 
proposed jointly by Australia, Ceylon, Malaya, India, Norway, and the 
United Kingdom, and supported subsequently by both the United States and 
the Soviet Union. In the form in which it was eventually adopted by the 
Committee (41 in favor, 11 opposed, 17 abstentions) as paragraph 4 of 
the revised Article 68, it read as follows: 


The natural resources referred to in these articles consist of the 
mineral and other non-living resources of the seabed and subsoil 
together with living organisms belonging to sedentary species, that is 
to say, organisms which, at the harvestable stage, either are immobile 
on or under the seabed or are unable to move except in constant 
physical contact with the seabed or the subsoil; but crustacea and 
swimming species are not included in this definition.** 


The sponsors stressed in the debate that their text was intended as a 
compromise based on ‘‘considerations of legal principle and practical 
utility’’ and resulting from ‘‘close consultation between lawyers and biolo- 
gists.” As the representative of Ceylon explained, the authors had divided 
marine organisms into (1) those which were immobile; (2) those which 
moved only a few feet or less; and (3) those which moved considerable 
distances, t.e., swimming species and crustacea; and it had seemed reason- 
able to them to draw the line between (2) and (3). These contentions 
in favor of all parties meeting on a middle ground at length prevailed, 
although a Mexican move to delete the words ‘‘crustacea and’’ was very 
narrowly rejected. 

In subsequent plenary meetings of the Conference, it was decided to 
incorporate the provisions on the continental shelf in a separate 
convention and draft Article 68 became Article 2 of the new imstru- 
ment. In the same meetings, the final phrase of paragraph 4, ‘‘but 
crustacea and swimming species are not included in this definition,” was 
stricken out. The decision was taken in two steps, the first vote being on 
the words ‘‘erustacea and,” the second on the remainder of the phrase. 
Although the balloting has been deseribed by a delegate as confused,®? in 
both eases the words were deleted by substantial majorities. The wording 
of the article in final form, as quoted at the beginning of this study, 
was then approved by a vote of 59 to five, with six abstentions.** 

As finally adopted, the text of paragraph 4 showed considerable develop- 
ment over the language of the International Law Commission draft, and 


811958 Geneva Conference, 6 Official Records 143, U.N. Doe. A/CONF.13/42. 

82 Whiteman, loc. cit. 638 note. 

32 The proceedings in the plenary sessions are reported in 1958 Geneva Conference, 
2 Official Records 18-15, U.N. Doc. A/CONF.13/38. 
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went far toward answering some of the unsettled questions of definition. 
Thus the phrase ‘‘at the harvestable stage’’—-which was declared to refer 
to the harvestable stage of the creature’s life eycle—furnishes a common- 
sense rule for determining at what point of time the sedentary character 
of a species is to be ascertained. The term ‘‘sedentary’’ is also given 
greater precision as meaning organisms ‘‘immobile on or under the seabed’’ 
or at least ‘‘unable to move except in constant physical contact therewith.’’ 
This covers satisfactorily both attached and unattached species that are 
not self-propelled,*+ as well as the various forms of creeping and burrowing 
animals. At the same time, creatures which are free-swimming at the 
harvestable stage, even though, like halibut, they spend much time at the 
bottom, are necéssarily excluded. While, no doubt, some technical holes 
could be picked in the text, it would appear to deal adequately for most 
purposes with the problem of determining which species come under each 
regime. Of the creatures important to man, only the crustaceans still 
seem to be in an uncertain position. These had been expressly excluded 
in the sponsors’ original draft of the text; and Dr. Garcia-Amador has 
affirmed, with the authority of first-hand knowledge, that this is still the 
case.” Yet it is submitted, with all respect, that this is not self-evident. 
Certain crustaceans, such as the spiny lobster, would appear to meet the 
requirement of being at the harvestable stage in constant physical contact 
with the seabed, and so to come within the shelf regime. Doubt on this 
point may persist until resolved by practice. ` 


IV 


What has been the effect of subjecting sedentary fisheries to the shelf 
regime and what would appear to be their future status under the 
principles framed at Geneva? The answer must be in some degree theo- 
retical, for the convention has not yet entered into force and the amount 
of national legislation and practice influenced by it remains small.** But 
with an eye to the future it may be useful to consider briefly the true 
position of such fisheries in the absence of the shelf doctrine and then 
examine the probable impact of the convention. 

As noted earlier in this discussion, the concept of a special status for 
sedentary fisheries is far from new. Yet in spite of some respectable 
support, it may be doubted whether it ever received such broad acceptance 


s4 It seems unlikely that controversy will soon arise over oysters grown on racks 
suspended in the water, as is the case in certain Norwegian fjords. This technique is 
employed because the deep bottom waters of the fjords, cut off from free circulation 
with ocean waters by high sills at the entrances, accumulate amounts of hydrogen 
sulphide toxic to oysters and most marine life. Sverdrup, Johnson, and Fleming, The 
Oceans 802 (1942). Yet one may speculate: Are such oysters sedentary? 

85 Garcia-Amador, Exploitation and Conservation of the Resources of the Sea 128 
(1959). 

86 An example is the United Arab Republic decree on the continental shelf of Sept. 3, 
1958, which is framed in harmony with the convention. Text (translated) in 54 
A.J.I.L. 491-492 (1960). 
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as to become a general rule of law.’ It never acquired such notoriety 
as to make a lack of challenge equivalent to acquiescence, and from time 
to time some examples of state practice ran against the concept.** This is 
not to say that in some particular instances, such as the ancient pearl 
fisheries of Ceylon and the Persian Gulf, a special status might not have 
been justifiably asserted; but if so, this would have been because of unique 
local considerations and not because of any universal rule applicable to 
all sedentary fisheries. 

Further, in the absence of the shelf doctrine, the case for a special 
status would probably have grown weaker rather than stronger, as 
scientific knowledge of the world’s ocean fisheries increased during the 
twentieth century. The arguments which distinguished sedentary fisheries 
from others on the reasoning that they were always in the same place, 
were harvestable like a crop, and were capable of exhaustion, tended to 
become less and less persuasive in the light of new data. This was not 
because the contentions were false, but because they were found to be 
distinctions without a difference. Fisheries for mobile species were also 
shown to be often tied closely to particular areas, to be capable of exhaus- 
tion, and to respond like a crop to good husbandry. In the face of growing 
world demand for food and marine products, it began to seem more and 
more sensible to regard all the major fish populations as crops, gradually 
to be brought as required under prudent management for the long-term 
benefit of alt, particularly since it was felt that the scientific techniques 
for such a task were now known or could be developed. On any such 
global approach, it seems probable that there would have appeared to 
be no reason for perpetuating an outmoded and unhelpful division into 
sedentary and non-sedentary classes: the problem would have been one 
of the living resources of the ocean as a whole. 

Hence it seems only a slight exaggeration to suggest that proponents of 
national claims to sedentary fisheries were rescued from an increasingly 
precarious position by the timely advent of the continental shelf concept, 
which first became important in the years after 1945. (For that matter, 
the concept was also a gift to the proponents of national claims to all 
offshore fisheries.) No longer was it necessary to rely on dubious factual 
arguments or on debatable applications of the principles of prescription, 
usage, occupation, and acquiescence. All that was now required was to 
establish a connection between the sedentary species and the shelf and 
then to contend that this connection made the species one of the natural 


37 Cf, the rejection by the International Court of Justice in the Fisheries Case of 
the ten-mile limit for territorial bays, on the ground of its not having ‘‘acquired the 
authority of a general rule of international law.’’ [1951] I.C.J. Rep. 116, 131. 

38 See note 7 above. Another instance may be found in the Australian pearling 
legislation of 1888 and 1889, which undertook to regulate pearling beyond territorial 
limits, but which, in accordance with ordinary jurisdictional principles, was expressly 
confined to British ships. Federal Couneil of Australasia, Queensland Pearl-Shell and 
Béche-de-Mer Fisheries (Extra-territorial) Act, 51 Vict. No. 1 (1888); Western 
Australian Act, 52 Viet. No. 1 (1889); texts in 18 Hertslet, Commercial Treaties 
573, 576. 
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resources of the shelf, subject to the exclusive control of the coastal state.’ 
The fact that the shelf concept in its original form had been carefully 
restricted to mineral resources of the seabed and subsoil did not long inhibit 
efforts to expand its scope to inelude sedentary fisheries and more. 
Recent years have seen a number of attempts to bring all marine organisms 
on the shelf or in the superjacent waters uncer the control of the coastal 
state by means of the shelf doctrine; and it is difficult to deny that some 
of the arguments which support the association of sedentary species with 
the shelf tend logically to support a similar association of at least some 
bottom-fish, if not all fish found in the shelf waters. This ultimate 
extension has been resisted as too extreme an innovation by states mindful 
of the traditional freedom to fish in the high seas and with an interest in 
preserving that freedom; but the Continental Shelf Convention affirms 
their concession that certain species should come under the shelf regime. 
This represents a fundamental change in the rationale of a special status for 
sedentary fisheries. As a distinguished commentator observed when the 
International Law Commission first adopted this view in 1953, ‘‘ What 
was a harmless local anomaly has been made into a dangerous general 
rule.’’ 4 

Whatever the abstract merits of the points just discussed, it appears 
that henceforth the status of sedentary fisheries will have to be considered 
in the context of the continental shelf doctrine.** This is likely to be the 
case, whether or not the convention itself actually enters into force; but 
in either event the convention standards may be expected to influence 
state practice for at least some years to come. For this reason it would 
seem pertinent to consider just what status it does provide, what its scope 
would appear to be, and what problems might arise under it. 

By the terms of Article 2, a coastal state exercises over sedentary species 
on the shelf ‘‘sovereign rights’’ for the purpose of exploiting them. These 
rights are declared to be exclusive, and no other state can join in the 
exploitation without permission. It is not wholly elear whether this bar 
extends to states which had previously participated, and thus destroys a 
pre-existing interest of their nationals. It should not do so; and in its 1956 
report the International Law Commission rightly affirmed that interests 


39 The effect of the change in basis is easily seen in the history of the 1952-1953 
Australian legislation asserting jurisdiction over pearl fisheries beyond territorial limits. 
The Pearl Fisheries Act 1952, Act. No. 8 of 1952, was apparently conceived on 
traditional theories of occupation and use, and its validity against non-nationals was 
seriously questioned. Pankhurst, ‘‘The Fisheries Act and the Pearl Fisheries Act,’’ 
1 Sydney Law Review 96~104 (1953). The Act was never brought into force in its 
original form. After the International Law Commission’s reversal of view in 1953, 
the statute was immediately amended so as to found the claim of jurisdiction on the 
shelf doctrine. Pearl Fisheries Act (No. 2) 1953, Act No. 38 of 1953. 

40 Mouton, ‘‘The Continental Shelf,’? 85 Hague Academy Recueil des Cours 444 
(I, 1954). 

41 Although sedentary fisheries may exist in shallow areas of the high seas which do 
not lie upon any continental shelf, they are not believed to present a problem of practical 
importance, 
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of this kind should be recognized and safeguarded.“ The convention 
itself, however, contains no such protective provision. In this emphasis on 
exclusiveness it goes beyond both the traditional older views and the 
Commission’s first draft article in 1951, which expressly confirmed the 
right of non-nationals to participate. This is also shown by the fact that, 
thanks to the shelf doctrine, there is no longer any requirement of use 
or occupation: however new the coastal state’s interest may be, it is 
paramount. Indeed, it is clear from the Conference discussions that the 
coastal state need not engage at all in actual exploitation in order to 
preserve its rights. In all these respects, the convention confers on the 
coastal state much broader rights, at much less cost to it in time and 
effort, than it could ever have expected to acquire in an earlier day. From 
one standpoint this is progress, for the establishment of a basis for orderly 
control over exhaustible natural resources of this kind is not to be under- 
valued. But it remains to be seen whether this is the best means to that 
end in terms of the general interest. 

The definition in Article 2(4) of the species subject to the shelf regime 
does not go beyond those which have been the object of traditional claims 
in the past. In this respect the convention does not break new ground, 
although there may be some question in future about possible loose ends 
in the definition, as has already been mentioned. Precision on this point 
is not only desirable for its own sake but also because of the need to have 
the Shelf Convention march in step with its companion instrument on 
fishing and the conservation of living resources. The latter document is 
framed in comprehensive terms and makes no exception in its language 
for living resources under the shelf regime; but the general tenor of its 
provisions, with their high regard for the interests of the coastal state, 
would seem to make unlikely as a practical matter any serious conflict 
over the allocation of a particular organism to one regime or the other. 

It must be recognized, however, that the extension of the shelf concept 
to cover certain living resources in the sea does raise other risks of a 
potentially more serious nature. One such hazard is that the exclusive 
rights possessed by the coastal state over sedentary fisheries might impede 
rather than promote beneficial exploitation; that valuable resources would 
lie idle because the coastal state was unable or unwilling to make use of 
them and no other state could lawfully do so. A lesser form of this danger 
might arise in cases where the exploitation under the auspices of the 
coastal state was unnecessarily wasteful or costly. 

A second type of hazard might occur in the situation where the coastal 
state’s regime for sedentary fisheries amounted to an excessive interference 
with other fisheries or other uses of the waters in an area. The waters 
above the shelf are high seas, and the coastal state is bound by Article 5(1) 
of the convention not to interfere unjustifiably with their use; but the 
difficulty here is that a reasonable regulation to protect a sedentary fishery 

42 International Law Commission, 1956 Report 42, U.N. Doe. A/3159. But as 


Professor Waldock has observed, explanations in a commentary are unlikely to impress 
states bent on enlarging their maritime claims. 
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—ée.g., a prohibition against the passage or anchorage of vessels—may still 
be in fact a substantial hindrance to some other legitimate activity. The 
conflict is likely to be worse than in the case of mineral resources in the 
subsoil, for in the latter instance the two activities involved are not both 
being carried on in the same medium. Oil, for example, can usually be 
drawn from an offshore well without permanently disrupting a neighboring 
fishery; but the banning of trawling over oyster banks puts the trawler 
wholiy out of business in that vicinity. It is obvious that in situations 
of this kind the inclusion of sedentary fisheries in the shelf regime increases 
the potential control which a coastal state can exert over other uses of the 
high seas lying above its shelf. 

The possibility of interference perhaps need not be a major source of 
concern as long as a state acts with responsibility and good faith in the 
exercise of its authority. A more alarming prospect would appear, 
however, if a state should decide by any chance to use its powers for 
some ulterior purpose. Thus regulations ostensibly designed to safeguard 
sedentary fisheries might in fact be intended'to eliminate foreign competi- 
tion from a free fishery in the same waters, or to obstruct navigation en 
route to an unfavored destination, or to disguise police measures for other 
purposes. Such actions would be a wholly wrongful abuse of power; but 
if they were cleverly conceived, countermeasures might be difficult to frame 
effectively. 

One final risk, which perhaps is potentially more threatenifig than any 
other to the existing legal character of high-seas fisheries, is that of 
encroachment: the gradual extension of the unilateral authority of the 
coastal state over non-sedentary fisheries in the waters above the shelf. 
It has been said with some truth that the agreement to apply the shelf 
regime to sedentary fisheries was the opening wedge which makes this 
possibility conceivable. Once any living resource was brought under the 
shelf regime, the way was cleared to contend that others also properly 
belonged there. Scientific arguments of considerable plausibility can be 
adduced to show that bottom-fish are as closely related to the shelf as some 
sedentary varieties, and the arguments do not always stop there. Judging 
from views already expressed at the Geneva Conference and elsewhere, 
it will probably be only a matter of time before there is considerable 
pressure on the international front to bring at least some species of 
swimming fish under the authority of the coastal state by means of the 
shelf concept. If this is onee successful, it would seem difficult to maintain 
any further barrier against unilateral claims to control almost all other 
varieties of living resources in the shelf waters. It is to be hoped that the 
system established in the Conservation Convention will prove sufficiently 
attractive to enough states to reduce the pressures of unilateralism and 
prevent new controversies in this field. 

Up to the present time, it is fair to say, the risks discussed have been 
only risks, and it is not impossible that they will remain no more than 
that. Although the extension of the continental shelf doctrine to embrace 
sedentary forms of marine life may have been logically unsound, this 
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does not mean that the solution worked out in the Continental Shelf 
Convention need be unsatisfactory from a practical standpoint. The 
convention reflects a remarkable measure of agreement among the delega- 
tions of many states, and its framing was an ‘‘encouraging example of 
the codification and progressive development of a special section of interna- 
tional law to which modern technology has given prominence.” ® Even 
now, two years after its signing, it cannot be predicted with certainty how 
wide its acceptance will be, but the prognostications are not unfavorable. 
It may not be an ideal formulation, but without it the prospects would 
probably be even more confused and uncertain. 


43 Sørensen, ‘Law of the Sea,’’ International Conciliation, No. 520, p. 231 (1958). 
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One of the more significant, but inadequately recognized, developments 
in the field of the law of war which has occurred during the past half- 
century is that with respect to the institution of the Protecting Power. 
Surprisingly little has been written, especially in English, either on the 
general subject of the Protecting Power or on the specific subject of the 
Protecting Power and its relationship to the prisoner-of-war problem. 
This article will endeavor, to a necessarily limited extent, to fill that void, 
with the emphasis being placed on the gradual, but steady, expansion of 
the authority, responsibility, and functions of the Protecting Power in safe- 
guarding the welfare of prisoners of war. 

The term Protecting Power is comparatively simple of definition. It is a 
state which has accepted the responsibility of protecting the interests of 
another state in the territory of a third, with which, for some reason, such 
as war, the second state does not maintain diplomatic relations.2 Because 


* Formerly Chief, International Affairs Division, Office of The Judge Advocate Gen- 
eral of the Army. The opinions expressed herein are those of the writer and are not 
necessarily those of The Judge Advocate General or of the Department of the Army. 

1A fairly complete contemporary bibliography of published items would consist of the 
following: Franklin, Protection of Foreign Interests (1946); Janner, La Puissance 
Proteetrice en Droit International (1948; originally published in German); Siordet, 
The Geneva Conventions of 1949: The Question of Serutiny (1953; originally pub- 
lished in French); and De la Pradelle, ‘‘Le Contrôle de 1’Application des Conventions 
Humanitaires en cas de Conflit armé,’ in 2 Annuaire Francais de Droit International 343 
(1956). The subject is, of course, dealt with, but in a more limited fashion, in the 
various general treatises and articles on the 1949 Geneva Conventions such as De la 
Pradelle, La Conférence Diplomatique et les Nouvelles Conventions de Genève du 12 
août 1949 (1951); Yingling and Ginnane, ‘‘The Geneva Conventions of 1949,’’ in 46 
A.J.0L, 393 (1952); Kunz, ‘‘ The Geneva Conventions of August 12, 1949,’’ in Law and 
Polities in the World Community 279 (Lipsky, 1953); and Pictet, Commentary on the 
Geneva Convention Relative to the Treatment of Prisoners of War (hereinafter referred 
to as Commentary) (1960). Modern texts on international law do little more than 
paraphrase the provisions of the Geneva Conventions. See, for example, 2 Oppenheim 
(Lauterpacht), International Law 374-376 and 386 (7th ed., 1952), and Stone, Legal 
Controls of International Conflict 655, 658, 661, and 666 (1954). Many slightly older 
texts do not even include the term ‘‘Protecting Power’’ in their indices. See, for ex- 
ample, 2 Oppenheim (MeNair), International Law (4th ed., 1926), and Wheaton (Phillip- 
son), International Law (5th ed., 1916). It is to be hoped that this paucity of mate- 
rial does not indicate a continuation of the neglect of the law of war condemned by 
Kunz a decade ago. Kunz, ‘‘The Chaotie Status of the Laws of War and the Urgent 
Necessity for Their Revision,’’ in 45 A.J.I.. 37 (1951). 

2A state is frequently called upon to represent certain specified interests of another 
state in the territory of a third, even though normal, peaceful relations exist between 
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the protection is most frequently rendered to nationals of the protected 
state found in the third state, the former is often referred to as the Power 
of Origin and the latter as the Power of Residence. For obvious reasons, 
in the case of prisoners of war the state by which they are held is known 
as the Detaining Power rather than as the Power of Residence. And 
while the term Power of Origin may be a misnomer in the ease of certain 
prisoners of war, as, for example, those who were captured while serving 
in the armed forces of a state other than their own, it will be used herein 
for lack of a more appropriate term. 


I. HISTORICAL 


The earliest indication of what we now term the Protecting Power prob- 
ably appeared in the Capitulations of the Ottoman Empire of the sixteenth 
century.? Curiously enough, in those early days protection of non- 
nationals came about, not as a result of agreements reached with the Power 
of Residence by the Power of Origin, but as a result of agreements reached 
with the Power of Residence by the prospective Protecting Power itself, 
the latter having probably been primarily concerned with the resulting 
increase in its own prestige and influence in the territory in which it was 
acting and in the home territories of the protected persons. At that period 
the Protecting Power was, and in the three succeeding centuries it re- 
mained, completely a creature of custom and usage, with no conventional 
basis, definition, or functions. As a result, the extent of the activity of 
Protecting Powers varied in different countries and even, with respect to 
different Protecting Powers, within the same country. The passage of time 
resulted in the passing of the initiative for the designation of a Protecting 
Power in a particular ease from the Protecting Power to the Power of 
Origin, where it more properly belonged. It also resulted in the concept 
of the Protecting Power as an international institution becoming more and 
more firmly intrenched in international law and practice. In its present 
form, however, the Protecting Power dates back less than one century—and 
its codified form is of even more recent vintage. 

Most writers attribute the modern genesis of the Protecting Power to 


the two latter. Thus, in 1955 the United States was, in varying degrees, representing 
some 25 states in some 80 other states (United States Foreign Service Manual, Vol. 2, 
Consular Affairs, pars. 923.31-923.32, July 13, 1955). This peacetime practice un- 
questionably played an important part in the historical development of the present-day 
wartime concept of the Protecting Power. The Protecting Power, which is the subject 
of this article, must not be confused with the protecting state exercising powers over 
a protectorate. ; 

8 Isolated instances of this practice had occurred earlier. Thus, for example, we find 
that in the thirteenth century the Venetian Resident in Constantinople was charged with 
the protection of Armenians and Jews. The appearance of the Protecting Power has 
been attributed to a combination of three older institutions of international law: extra- 
territoriality; the employment of foreigners as diplomatie and consular agents; and the 
use of personal good offices. Franklin, op. cit. 7. It is doubtful that the concept of 
the Protecting Power as it first appeared in the Turkish Capitulations had any more 
direct progenitor. 
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developments which occurred during the Franco-Prussian War (1870~ 
1871). In that conflict, probably for the first time, all of the belligerents 
were represented by Protecting Powers in the territory of the enemy. 
England was charged with the protection of the French in Germany; and 
the United States, Switzerland, and Russia acted as Protecting Powers in 
France for the various German States.t It may be said that the expansion 
of the functions of the Proteeting Power during this conflict was, in large 
measure, due to two practices which originated during its course: that 
of expelling enemy consuls; and that of imposing stringent restrictions on 
enemy aliens." Unquestionably, each of these practices could and did 
contribute to the need for the enlargement of the functions of the Pro- 
tecting Power. 

The precedents established during the Franco-Prussian War were adhered 
to in most subsequent international conflicts, many of which had, however, 
their own peculiar aspects. Thus, in the Sino-Japanese War (1894- 
1895) each side requested the United States to act as its Protecting Power 
and so we find the same state acting as the Protecting Power for each bellig- 
erent within the territory of the other. Similarly, Germany acted as the 
Protecting Power for both belligerents in the Italo-Turkish War (1911~ 
1912) and in the Sino-Soviet War (1929). Going to the other extreme, in 
the Greco-Turkish War (1897), Germany acted as the Protecting Power 
for Turkey in Greece, while three other nations, England,, France, and 
Russia, acted jointly for Greece in Turkey; in the Spanish-American War 
(1898), England acted as the Protecting Power for the United States, while 
France and Austria-Hungary acted jointly for Spain (it was during this 
conflict that, for the first time recorded, a belligerent, the United States, 
specifically requested neutral inspection of installations within which pris- 
oners of war were being held) ; * and during the Balkan Wars (1912-1913) 
France and Russia acted jointly as the Protecting Power for Montenegro. 
This practice of using more than one friendly state as a Protecting Power 
has since almost disappeared, although at one time during World War IT 
Spain was acting as the Protecting Power for Japan in the continental 
United States, while Sweden acted for her in Hawaii, and Switzerland in 
American Samoa. 

The Boer War (1899-1902) may, perhaps, be considered to have been, 
at least to some extent, an exception to what was fast becoming a firmly 
established institution of international law. Early in that conflict the 
British requested the United States to represent their interests with the 
Boers. Apparently the consent of the Boers was not sought and they not 
only failed to designate a Protecting Power of their own, but, for all prac- 


4 Franklin, op. cit. 29 and 39; Eroglu, La Représentation Internationale en vue de 
Protéger les Intérêts des Belligérants 10-12 (unpublished thesis (1949) graciously fur- 
nished to the writer by the Dean of the Faculty of Law of the Université de Neuchatel) ; 
detailed information concerning the designation of Protecting Powers in most of the 
conflicts mentioned herein may be found in this excellent study at pp. 10-29. 

5 Franklin, op. cit. 29. 

6 Flory, Prisoners of War 107-108 (1942). 
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tical purposes, at first refused to recognize the right of the United States 
consular representatives to act on behalf of the British. Subsequently the 
Boers did agree to permit the United States consuls in their territory to 
perform certain specific and limited functions with respect to British pris- 
oners of war, upon the understanding that United States consuls in Eng- 
land would have similar privileges with respect to Boer prisoners of war 
held there.’ Thus, to a limited degree, the institution of the Protecting 
Power was recognized even here. 

The Russo-Japanese War (1904-1905) found the Protecting Powers once 
again exercising the full powers which it had become customary to allot to 
them. Perhaps as a result of the favorable experiences of the Sino-Japanese 
War, immediately upon the outbreak of hostilities Japan requested the 
United States to act on its behalf in Russia; while France was designated 
by Russia as its Protecting Power in Japan and Korea. And once again, 
but to an even greater extent than during the Spanish-American War, we 
find the representatives of the Protecting Powers concerning themselves 
with the welfare of prisoners. of war.® 

Thus it can readily be seen that when World War I burst upon Europe, 
the designation of Protecting Powers by belligerents was a firmly estab- 
lished international custom, although the Protecting Power as an institution 
had yet to be the subject of international legislation. During the course 
of that conflict four definite items of progress occurred: first, it was during 
World War { that public opinion in the belligerent countries achieved an 
understanding of how a friendly neutral could represent, at times vig- 
orously, an enemy belligerent and its nationals;® second, the use of the 
Protecting Power as a means of safeguarding the welfare of prisoners of 
war, although at first somewhat restricted, was later greatly extended and 
received rather general acceptance; +° third, the practice was adopted that 


T Franklin, op. cit. 68. 

8 Eroglu, op. cit. 23-24; Franklin, op. cit. 78-79. The latter states that on one occa- 
sion when an American Vice Consul was inspecting a prisoner-of-war camp he was per- 
mitted to sample the meal which was then being given to the Japanese prisoners of war. 
In view of all these precedents, it is particularly difficult to comprehend why the 1899 
and the 1907 Hague Conferences, both of which were sponsored by the Tsar of Russia, 
while codifying many customary rules concerning the treatment of prisoners of war, con- 
tinued the silence of previous international conventions with respect to the institution of 
the Protecting Power. 

9 Siordct, op. cit. 7. World War I saw more men taken prisoner than in any previous 
conflict; and it likewise saw them held in captivity for a longer period of time. Both 
of these factors had the effect of focusing attention on prisoners of war. It was un- 
doubtedly this situation which led to the more general publie acceptance of the idea of a 
wider use of the Protecting Power in the interests of prisoners of war. Pictet, Com- 
mentary 93-94. 

10 Strangely enough, Germany, which had frequently acted as a Protecting Power, and 
the United States, which had not only frequently acted as a Protecting Power, but was 
probably the protagonist of the extension of the functions of the Protecting Power with 
respect to prisoners of war during the period prior to its own entry into World War I, 
were the two most important belligerents to resist the activities of Protecting Powers. 
At the beginning of the war Germany instituted rigid restrietions on visits by neutrals to 
its prisoner-of-war camps. By 1916 these restrictions had, due largely to the efforts 
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when a neutral which had been acting as a Protecting Power itself became 
embroiled in the conflict, a successor Protecting Power would be designated 
to fill the vacuum ; ™ and finally, the Protecting Power received legal recog- 
nition in a number of international agreements entered into by various of 
the belligerents during the course of the hostilities in which, to a surprising 
extent, its functions were spelled out with some degree of definiteness.¥ 
The precedents established during World War I were destined to bear 
fruit. A draft prisoner of war convention prepared in 1921 by the Inter- 
national Committee of the Red Cross (hereinafter referred to as the ICRC), 
while contemplating the use of Protecting Powers for certain limited pur- 
poses, would have assigned to the ICRC the responsibility for establishing 
mobile commissions composed of neutrals charged with assuring that the 
belligerents were complying with the convention. This proposal was prob- 
ably due to two factors: first, the failure of the states which had acted as 
Protecting Powers during World War I adequately to report their activ- 
ities; and second, the belief that the duties involved in the effective pro- 
tection of the rights of prisoners of war would exceed the capacity of the 
diplomatic personnel of Protecting Powers.** However, when the Diplo- 
matic Conference convened in Geneva in 1929 and drafted the convention 
which subsequently received the ratification of the vast majority of states, 
the ICRC proposal was not adopted and, instead, the basie principle of the 
Protecting Power received general acceptance, the former Protecting Pow- 
ers taking the position that all that was needed to assure thtir activities 
was that their rôle ‘‘be distinctly set out, and their task clearly defined.” 14 
The Prisoner of War Convention drafted at that Conference! thus became 


of the United States, for the most part disappeared. Yet when the United States be- 
eame a belligerent in 1917, the then Secretary of War took the position that Germany 
had no right to designate the Swiss to Inspect American prisoner-of-war camps unless 
under treaty law. His position was apparently overruled by President Wilson and 
members of the Swiss Foreign Service were permitted to make such inspections. Flory, 
op. cit. 108-109. 11 Eroglu, op. cit. 27-28. 

i2 For example, Art. VIII of the Final Act of the Conference of Copenhagen of Nov. 
2, 1917 (photostatic copy on file in The Army Library, Washington, D.C.), to which 
Austria-Hungary, Germany, Rumania, and Russia were the belligerent parties, dealt with 
‘ít Arrangements concerning the Admission of the Delegates of the Protecting Power... 
on the Basis of Reciprocity’’; Art. XI of the Agreement between the British and 
Turkish Governments respecting Prisoners of War and Civilians, executed at Bern on 
Dec. 28, 1917 (111 Brit. and For. State Papers 557-568), dealt with the subject of 
visits to prisoner-of-war camps by ‘‘representatives of the Protecting Powers’’; and the 
Agreement between the United States of America and Germany Concerning Prisoners of 
War, Sanitary Personnel, and Civilians, executed at Bern on Nov. 11, 1918 (13 A.J.LL. 
Supp. 1 (1919); Foreign Relations of the United States, 1918, Supp. 2, p. 103), con- 
tains references to the Protecting Power in no less than 25 separate paragraphs. 

18 Rasmussen, Code des Prisonniers de Guerre 56 (1931). 

14 Siordet, op. cit. 12. Twenty years and one World War later, we again find them 
urging that the Protecting Power be given the benefit of ‘‘ well-defined and precise 
provisions.’? Final Record of the Diplomatie Conference of Geneva of 1949 (herein- 
after referred to as Final Record), Vol. II B, p. 19. 

15 The 1929 Geneva Convention Relative to the Treatment of Prisoners of War (here- 
inafter referred to as the 1929 Convention), 47 Stat, 2021; Treaty Series, No. 846; 27 
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. the first international agreement negotiated in time of peace to give official 
recognition to the institution of the Protecting Power.*® However, it did 
not create a new international concept. It did not make the use of the 
Protecting Power by belligerents obligatory. It did not affect the relation- 
ships which had previously existed between the Power of Origin, the Pro- 
tecting Power, and the Detaining Power. It did give the relationship a 
formal and agreed status which it had not previously had. It may well 
be considered that the provisions of the 1929 Convention relating to Pro- 
tecting Powers constituted the most important advance contained in that 
convention over the provisions of the regulations relating to prisoners 
of war contained in the Annex to the Fourth Hague Convention of 1907." 
The lessons learned during World War I had not been forgotten. 

The advent of World War II provided, all too soon, an opportunity for 
the implementation and testing of this novel international legislation. 
Most of the belligerents were represented by Protecting Powers and, in 
general, these found the provisions of the 1929 Convention relating to their 


AJ.I.L. Supp. 59 (1933). It is interesting to note that the companion convention 
drafted at the same Diplomatic Conference, The Geneva Convention for the Amelioration 
of the Condition of the Wounded and Sick of Armies in the Field (better known as the 
1929 Geneva Red Cross Convention), 47 Stat. 2074; Treaty Series, No. 847; 27 A.J.LL. 
Supp. 43 (1933), a direct descendant of the 1864 and 1906 Geneva Red Cross Con- 
ventions, continued to contain no reference to Protecting Powers, a situation which was 
only remedied 20 years later, after World War II. 

18 Art. 86 of the 1929 Convention reads as follows: 

‘*The High Contracting Parties recognize that the regular application of the present 
Convention will find a guaranty in the possibility of collaboration of the protecting 
Powers charged with safeguarding the interests of belligerents; in this respect, the pro- 
tecting Powers may, besides their diplomatic personnel, appoint delegates from among 
their own nationals or from among the nationals of other neutral Powers. These 
delegates must be subject to the approval of the belligerent near which they exercise 
their mission. 

‘‘ Representatives of the protecting Power or its accepted delegates shall be permitted 
to go any place, without exception, where prisoners of war are interned. They shall 
have access to all places occupied by prisoners and may interview them, as a general rule 
without witnesses, personally or through interpreters. 

‘*Belligerents shall so far as possible facilitate the task of representatives or ac- 
cepted delegates of the protecting Power. The military authorities shall be informed 
of their visit. 

‘Belligerents may come to an agreement to allow persons of the same nationality as 
the prisoners to be permitted to take part in inspection trips.’’ 


In addition, the Protecting Powers were specifically given such functions as: receiving 
complaints from prisoners of war (Art. 42); conferring with the representatives 
(‘‘agents’’) of prisoners of war (Arts. 43 and 44); and assuring that prisoners of war 
who were subjected to judicial prosecutions were adequately protected (Arts. 60, 62, 65, 
and 66). Evidence that the drafters of the convention were attempting merely to 
formalize and perpetuate an existing status, and not to create a new one, is found in 
the use in relation to the exercise of its functions by the Protecting Power of such terms 
as ‘‘mediation’’ (Art. 31) and ‘‘good offices’? (Art. 87). 

17 Ch. 2 of the Annex to the 1907 Hague Convention (IV) Respecting the Laws and 
Customs of War on Land, 36 Stat. 2277; Treaty Series, No. 539; 2 AJ.I.L. Supp. 90 
(1909). 
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activities extremely helpful. True, the designation and functioning of 
Protecting Powers on behalf of prisoners of war had previously become an 
almost universally accepted custom in international law. But it is neces- 
sary to bear in mind that, despite this, in the U.S.S.R. and Japan, neither 
of which nations was a party to the 1929 Convention, there was either 
“ complete or substantial failure in the functioning of the Protecting Pow- 
ers. In general, the fact that such a large number of countries were 
parties to the World War IT hostilities had two distinet but related results. 
In the first place, not only did the absence of strong neutrals present a 
problem in the selection of Protecting Powers, but it also meant that there 
was no large neutral world public opinion to be affected by violations of 
the convention, and the power of neutral public opinion in forcing compli- 
ance with a humanitarian convention cannot be overestimated. And in 
the second place, because of the small number of neutrals available to act 
as Protecting Powers, it frequently occurred that the same neutral was 
designated to act as the Protecting Power for two opposing belligerents. 
Once again wartime lessons were not forgotten and on August 12, 1949, 
just four years after the final termination of World War II, a new Prisoner 
of War Convention’ was signed in which, as we shall see, the functions 


18 The U.S.S.R. took the position that, as it was a party to the Fourth Hague Con- 
vention of 1907, the Annex to which, it asserted, covered ‘‘all the main questions of 
the regime of captivity’’ (but not, as has previously been pointed out im note 8 above, 
the question of the designation or functions of the Protecting Powers), there was no 
need for it to consider an Italian proposal to apply reciprocally the provisions of the 
1929 Convention (Report of the International Committee of the Red Cross on its Ac- 
tivities during the Second World War (hereinafter referred to as ICRC Report), Vol. I, 
p. 412). While Japan stated its intention to ‘‘apply this Convention mutatis mutandis, 
to all prisoners of war’’ (ibid. 443), the Protecting Powers were never permitted to 
function in a manner even remotely resembling their manner of funetioning in the ter- 
ritories of most of the other belligerents. As a result of the foregoing, and of the 
disappearance of many Powers of Origin during the course of hostilities, the ICRC 
estimates that during World War II approximately 70% of all prisoners of war were 
deprived of the services of a Protecting Power. De la Pradelle, op, cit. 226, Thus, 
Germany denied the status of states to Poland, Yugoslavia, France and Belgium (after 
the 1940 armistices), Free France, and Italy (after Mussolini’s overthrow in 1943), and 
refused to permit the intervention of Protecting Powers on behalf of their captured 
personnel. Pictet, ‘‘La Croix-Rouge et les Conventions de Genéve,’’ in 76 Hague 
Academy Recueil des Cours 5, 87 (1950, I). 

19 The 1949 Geneva Convention Relative to the Treatment of Prisoners of War (here- 
inafter referred to as the 1949 Convention), 6 U. S. Treaties 3316; 75 U.N. Treaty 
Series 185 (I: 972); 47 A.J.LL. Supp. 119 (1953). There were signed, on the same 
day, three other conventions in which, for the first time in other than a prisoner-of-war 
convention, references were made to Protecting Powers: Art. 8 and others of the 1949 
Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in 
Armed Forces in the Field (the successor to the 1929 Red Cross Convention mentioned 
in note 15 above), 6 U. S. Treaties 3114; 75 U.N. Treaty Series 31 (1: 970); Art. 8 
and others of the 1949 Geneva Convention for the Amelioration of the Condition of the 
Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, 6 U. S. Treaties 3217; 
75 U.N. Treaty Series 85 (I: 971); and Art. 9 and others of the 1949 Geneva Con- 
vention Relative to the Protection of Civilian Persons in Time of War, 6 U. S. Treaties 
3516; 75 U.N. Treaty Series 287 (I: 973); 50 A.J.LL. Supp. 724 (1956). This latter 
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of the Protecting Power are identified and defined with even greater partie- 
ularity than had been the case in the 1929 Convention.*° Since that time 
the hostilities in Korea have oceurred. At the outbreak of those hostilities 
General Douglas MacArthur, as the commander of the United Nations 
Command, immediately announced that his forces would comply with the 
humanitarian principles of the 1949 Convention. In answer to a query 
made by the ICRC, the Foreign Minister of the so-called Democratic 
People’s Republic of Korea sent a message to the Secretary General of 
the United Nations stating that its forces were ‘‘strictly abiding by prin- 
ciples of Geneva Conventions in respect to Prisoners of War.” = Un- 
fortunately, the provisions of the convention relating to the Protecting 
Power were evidently not among the principles with which they were 
‘*strietly abiding’’ so that, despite all efforts expended in this regard, those 
provisions were never implemented.” 

From the foregoing brief historical survey it is apparent that prior to 
1870 only the precursors of the modern Protecting Power existed, and not 
the latter itself; that during the period from 1870 to 1914 the concept of the 
Protecting Power began to take form, particularly with respect to its re- 
lationship to the problem of the prisoner of war; and that during the 
period subsequent to 1914 the form has become definite, the institution of 
the Protecting Power having become the subject of numerous bilateral 
and multilateral international agreements, culminating in the 1949 Geneva 
Conventions to which most of the nations of the world are parties.” It 


rn aeae a RR AA EE NP e NN NAAN eS į 


convention will undoubtedly prove of major importance in extending the functions of 
the Protecting Power in any future international conflict. 

20 References to the Protecting Power are contained in 36 of its 132 substantive articles 
(4, 8, 10, 11, 12, 23, 56, 58, 60, 62, 63, 65, 66, 68, 69, 71, 72, 73, 75, 77, 78, 79, 81, 96, 98, 
100, 101, 104, 105, 107, 108, 120, 121, 122, 126, and 128) as well as in two of its Annexes. 
The basic charter for the Protecting Power is contained in Art. 8, which reads: 

‘(The present Convention shall be applied with the cooperation and under the scrutiny 
of the Protecting Powers whose duty it is to safeguard the interests of the Parties to the 
conflict. For this purpose, the Protecting Powers may appoint, apart from their diplo- 
matic or consular staff, delegates from amongst their own nationals or the nationals of 
other neutral Powers. The said delegates shall be subject to the approval of the Power 
with which they are to carry out their duties. 

‘‘The Parties to the conflict shall facilitate to the greatest extent possible the task 
of the representatives or delegates of the Protecting Powers. 

‘*The representatives or delegates of the Protecting Powers shall not in any case 
exceed their mission under the present Convention. They shall, in particular, take ac- 
count of the imperative necessities of security of the State wherein they carry out their 
duties. ”? 

21 Le Comité International de la Croix-Rouge et le Conflit de Corée: Recueil de Docu- 
ments, Vol. I, p. 16 (1952). 

22 The U.N. Command permitted the ICRC to perform its usual functions with respect 
to the Communist prisoners of war held by the UNC. Pictet, Commentary 546. As we 
shall see (p. 395 below), many of these functions parallel, or may be substituted for, 
those of a Protecting Power. Unfortunately, all efforts of the ICRC to act north of 
the battle line were repulsed by the Communists. Treatment of British Prisoners of War 
in Korea 33-34 (British Ministry of Defence, 1955). 

23 Up to the end of 1959 there had been 77 ratifications of, and accessions to, these 
conventions, International Committee of the Red Cross, Annual Report, 1959, at p. 45 
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now becomes appropriate to analyze the form and the character which the 
Protecting Power received during this evolutionary process.” 


Il. Tae MODERN Concert OF THE PROTECTING POWER 


A. Designation 


As will have been noted, Article 86 of the 1929 Convention was, to say the 
least, somewhat vaguely worded: 


The High Contracting Parties recognize that the regular application 
of the present Convention will find a guaranty in the possibility of col- 
laboration of the protecting Powers charged with safeguarding the 
interests of belligerents ... (Italics added.) 


There is nothing mandatory here. There is no requirement here that a 
Protecting Power actually be designated or that, if designated, it be per- 
mitted to function as such by the Detaining Power. The comparable pro- 
vision of the 1949 Convention reads quite differently. Article 8 of this 
latter convention provides: _ 


The present Convention shall be applied with the cooperation and 
under the scrutiny of the Protecting Powers whose duty it is to safe- 
guard the interests of the Parties to the conflict... . (Italics added.) 


It would appear that the designation of Protecting Powers has now become 
at least a moral obligation of the belligerent; and that, once designated, a 
Protecting Power has a duty not only to the Power of Origin,” but also to 


(1959). These include all of the more important Powers except Canada and the Re- 
public of China. The use of the institution of the Protecting Power has since been 
resorted to in the Convention for the Protection of Cultural Property in the Event of 
Armed Conflict, signed at The Hague on May 14, 1954 (249 U.N, Treaty Series 215 
(I: 3511)), where it is adopted as a means of overseeing the protection of inanimate 
objects—-which is, actually, merely a variation of the protection furnished historically by 
the Protecting Power, a very large part of its energies having once been directed 
towards the protection of the embassy buildings and diplomatic archives of the Protected 
Power. 

24 As was aptly stated by one author: ‘‘What happened was that an existing usage 
was taken, and transformed into a regulation. It was the organ which created the 
function.’? Siordet, op. cit. 3. 

25 It must at all times be borne in mind that the Protecting Power is not a general 
agent of the Power of Origin. In his book, The Present Law of War and Neutrality 
(1954), Castrén defines the over-all relationship between these two Powers as follows 
(at p. 92): 

‘t The protecting Power does not act in its own name but rather as a kind of caretaker 
or intermediary. Nevertheless, it acts independently in so far as the State whose inter- 
ests it protects cannot demand, but only request, it to perform certain services, and the 
protecting Power itself decides the way in which it discharges its mission. Nor may a 
belligerent give instructions to those organs of the protecting Power which carry out 
this mission. Instead, requests to the protecting Power have to be made through dip- 
lomatic channels. The protecting Power may refuse to act when compliance with a 
request would be contrary to its own interests or infringe the lawful right of the 
enemy State.’? 
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the other parties to the conflict, to perform the functions which have been 
assigned to it by the 1949 Convention.?® 

What are the qualifications required of a state before it may be desig- 
nated as a Protecting Power? It must, first of all, be a state within the 
meaning of that term in international law. It must also, of course, be a 
neutral state—and it is advisable that it be one which can reasonably be 
expected to remain neutral, although this latter qualification has become 
more and more difficult to assure. And, finally, it must be a state which 
maintains diplomatic relations with both the requesting state (the Power 
of Origin) and the state in which it is being requested to operate (the 
Detaining Power). 

How does a state actually become a Protecting Power? The belligerent 
state desiring the services of a Protecting Power requests a neutral state 
which has the qualifications listed above to act on its behalf. If the latter 
is willing to assume the functions of a Protecting Power, it so notifies the 
requesting state. It must then obtain from the Detaining Power permis- 
sion to function as the Protecting Power for the requesting state vis-à-vis 
and within the territory of the Detaining Power.” In other words, the 
actual designation of the Protecting Power is based upon the request of 
the Power of Origin and the consent of both the proposed Protecting Power 
and the Detaining Power.”® 

As we have seen, it has frequently occurred in the past that more than 
one state has been designated as the Protecting Power for a belligerent, 
and there is nothing in the 1949 Convention, nor in general international 
law, to preclude this practice. However, the advantages of the other ex- 
treme—one and the same Protecting Power for both belligerents—are 
many. Even a small nation, when acting as the Protecting Power for 
both sides, is in a unique position to obtain a general observance of the 
law of war by each belligerent on the basis of reciprocity. This was made 


26 Siordet states that the designation of a Protecting Power is no longer optional but 
is now ‘‘quasi obligatoire’? (‘‘De l’Application et du Contrôle des Conventions de 
Genève de 1949,’’ in 1956 Revue Internationale de la Croix-Rouge 464, 468); that it is 
now put in the ‘imperative form’’ (The Geneva Conventions of 1949: The Question of 
Scrutiny 36); and that in performing its mission the Protecting Power is no longer the 
special representative of one of the parties, but is ‘‘the representative of all the Con- 
tracting Parties to the Convention’? (ibid.). 

27 This is the step which the United States apparently failed to take when it was 
requested to perform the functions of the Protecting Power for Great Britain during 
the Boer War. See page 876 above, 

28 The 1949 Convention contains no provisions with respect to the qualifications of a 
Protecting Power, the method of designation, ete., leaving these problems for settlement 
under general international law. Heckenroth, Les Puissances Protectrices et les Con- 
ventions de Genéve 62 and 224 (unpublished thesis, Université d’Aix-Marseille, 1951). 
This solution will work until one belligerent arbitrarily eleets to deny its consent to 
every neutral nominated by its enemy. In the light of the adamant refusal of the 
U.S.S.R, to permit any type of inspection to take place on its territory during peace- 
time, it seems unlikely that such activity would be permitted in time of war, even 
though the U.S.S.R. participated actively in the drafting of the 1949 Geneva Conven- 
tions and has ratified them, as have all of its satellites, without any reservations as 
to Art. 8. 
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quite apparent during World War II, when Switzerland acted as the 
Protecting Power for many of the belligerents on both sides of the con- 
flict. Some of the advantages of this situation are summed up as follows: 


For uniformity and simplicity of administration it is obviously 
desirable for the protected power to entrust its interests in another 
country to only one protecting power, and in instances involving the 
protection of belligerent interests there are advantages to all coneerned 
if both belligerents entrust their interests in the other’s territory to 
the same protecting power. ... The experience of World War II 
indicates that a more uniform administration and a higher standard 
of treatment of enemy interests by both belligerents result from a 
reciprocal protection of the interests of those belligerents by the same 
protecting power throughout the territories under the control of each 
belligerent.° 


The limited number of states which would be available and competent to 
act as Protecting Powers in any future world conflagration would, in all 
probability, almost automatically bring about this result, just as it did 
during World War IT. 

The delegates at the Diplomatic Conference which drafted the 1949 Con- 
vention foresaw the possibility of numerous situations in which there would 
be no Protecting Power. They attempted to solve this problem by pro- 
viding in Article 10 of the convention for the designation of ‘‘substitutes’’ 
for Protecting Powers.* It must, however, be emphasized that the provi- 
sions of this article should not be considered as affecting the basic method 
of selecting either Protecting Power or suecessor Protecting Powers as long 
as the Power of Origin continues to exist. A successor Protecting Power, 
necessitated, perhaps, because the original Protecting Power has become 


28 Franklin, op. cit. 164-165. A similar conclusion is reached in Pictet, Commentary 
95-96, wherein this statement appears: 

‘(It became more and more common for these neutral Powers to find themselves re- 
sponsible for representing the respective interests of two opposing Parties at one and 
the same time. This gave them additional authority, and incidentally altered their role; 
for once a Power represented the interests of two opposing belligerents, it became not 
so much the special representative of each of them, as the common agent of both, or 2 
kind of umpire. This enabled it to bring directly into play that powerful instrument, 
the argument of reciprocity, to obtain the improvements desired.’’ 


In 1945 Switzerland alone represented 34 belligerents, and in many cases it represented 
opposing belligerents in the territory of each other. Eroglu, op. cit. 144-148. 

30 For some of these possible situations see Siordet, op. cit. 49-53; and Heckenroth, 
op. cit. 229-236, 

31 The French Delegation strongly urged that a provision be included in the 1949 Con- 
vention setting up an international body to perform the functions of Protecting Powers 
in the absence of the latter (Final Reeord, Vol. II B, p. 27; ibid., Vol. ITI, pp. 30-31). 
The substance of this proposal was included in Resolution 2 adopted by the Diplomatie 
Conference (ibid., Vol. I, p. 361), but, as far as the writer has been able to ascertain, no 
steps have been taken, or are contemplated, to implement the resolution. The U.S.S.R. 
opposed both the original French proposal and the adoption of the resolution, stating as 
to the latter that it ‘‘sees no need to consider this question or to create such a body, 
since the problem of the Protecting Powers has been satisfactorily solved by the Con- 
ventions established in the present Conference.’’? Declaration made by the Delegation 
of the U.S.S.R. at the time of the signing of the conventions. Ibid., Vol. I, p. 201. 
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a belligerent, is not a ‘“‘substitute’’ for a Protecting Power within the 
meaning of Article 10, and its designation is governed by the same rules 
of international law as those which govern the designation of the original 
Protecting Power.’ It must also be emphasized that a state or organiza- 
tion designated under the provisions of Article 10 is not a Protecting Power 
as that term is used generally in international law and as it is used specif- 
ically elsewhere in the 1949 Convention, but is merely a state or organiza- 
tion performing some or many of the functions allocated to Protecting 
Powers by the convention. 


B. Personnel 
Article 8 of the 1949 Convention provides that 


... the Protecting Powers may appoint, apart from their diplomatic 
and consular staff, delegates from amongst their own nationals or the 
nationals of other neutral Powers. The said delegates shall be subject 
to the approval of the Power with which they are to carry out their 
duties. 


It is obvious that the convention has accorded to the Protecting Power two 
sources of personnel for the execution of its functions: its diplomatic and 
consular officers stationed within the territory of the Detaining Power; ** 
and others of its nationals and other neutral nationals specifically ap- 
pointed for the purpose. We shall discuss each of these sources in turn. 
The normal and natural source of personnel for the execution of the 
functions of the Protecting Power is, of course, the diplomatic and consular 
personnel already assigned to and stationed in the territory of the De- 
taining Power. These officials, working under the ambassador, are ex- 


82 Pietet, Commentary 117-118. All of the Communist countries (and Portugal) made 
reservations to Art. 10 to the effect that they would not recognize as legal ‘‘requests 
by the Detaining Power to a neutral State or to a humanitarian organization, to under- 
take the functions performed by a Protecting Power, unless the consent of the Govern- 
ment of the country of which the prisoners of war are nationals is obtained.’’ While 
there is a not unnatural tendency to view with suspicion this position taken almost 
uniquely by the U.S.S.R. and its satellites (see, for example, Brockhaus, ‘‘Sowjetunion 
und Genfer Kriegsgefangenen-Konvention von 1949,’? 2 Ost-Huropa Recht 286, 291 
(1956) ), it appears to have a valid basis. If there is an existing Power of Origin, not 
only is its consent to the designation of a Protecting Power to act on its behalf essential, 
but it has the right to make the selection itself in the first place! And the statements 
made at the Diplomatic Conference by Soviet representatives Morosov (Final Record, 
Vol. II B, pp. 29 and 351) and Sokirkin (ibid., p. 347) make it clear that they merely 
desired to limit specifically the right of the Detaining Power to select a substitute for 
the Protecting Power to those cases where there is no existing Power of Origin—a 
limitation as to which there should have been no dispute. It is to be hoped that by 
overruling the Soviet thesis the Diplomatic Conference did not establish the proposition 
that a Detaining Power may, on its own, select and designate a substitute for a Pro- 
teeting Power even though there is a Power of Origin in being. 

83 Neither the 1929 Convention nor the working (Stockholm) draft used at the Dip- 
lomatie Conference includes the term ‘‘consular’’ in specifying the authorized repre- 
sentatives of the Protecting Power. The authorization for the Protecting Power to use 
this category of personnel as representatives was proposed by Australia and was 
unanimously approved. Final Record, Vol. IL B, p. 58. 
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perienced, they are known to the local officials, and, perhaps most impor- 
tant, they are already present within the area of operations. It is, of 
course, true that they already have their usual functions to perform; 
but many of these functions disappear or are seriously curtailed upon the 
advent of war (commercial, immigration, tourists, ete.). While any 
large-scale war of lengthy duration will undoubtedly make it necessary 
for the Protecting Power to supplement its regular diplomatic and consular 
staff within the territory of the Detaining Power, there will be numerous 
instances in which the Protecting Power will be able to perform its func- 
tions with only its normal complement of officials, at least for some con- 
siderable period of time and until the number of prisoners of war held by 
the Detaining Power makes a build-up of personnel essential. Of course, 
the term ‘‘diplomatie and consular staff” includes not only those officials 
of the Protecting Power who were already stationed within the territory 
of the Detaining Power at the time of the designation of the Protecting 
Power, but also any of its other diplomatie and consular personnel who may 
be sent to replace or supplement them. 

With the heavy commitments which Switzerland had during World 
War II, it would obviously have been impossible for it to have made even 
a pretense of performing its far-flung responsibilities as a Protecting 
Power without a considerable increase in its staffs in the territories of the 
many Detaining Powers where it had consented to function. To accom- 
plish this purpose the Swiss Government recruited in Switzerland and 
sent to its various affected embassies and legations ‘‘camp inspectors,’’ who 
had the function of periodically visiting prisoner-of-war camps and work 
areas to assure that there was compliance by the Detaining Power with the 
provisions of the 1929 Convention.$+ This is typical of the second source 
of personnel the use of which is authorized by Article 8 of the 1949 Con- 
vention—the non-career national who is selected by the government of 
the Protecting Power solely for the purpose of assisting it in performing 
its functions. He may also be the national of another neutral, but nor- 
mally the Protecting Power would resort to this type of selection only 
when it has exhausted its own manpower potential. Of course, a major 
source of non-career personnel is to be found among the nationals of the 
Protecting Power and of other neutral Powers who are residing within 
the territory of the Detaining Power when the use of additional personnel 
becomes necessary. The Protecting Power may sometimes find it more 
convenient, when it has exhausted the list of its own nationals residing in 
the territory of the Detaining Power, to use neutral nationals falling within 
this category before resorting to the policy of recruiting its own nationals 
in its own territory and sending them to the territory of the Detaining 
Power. 

It will have been noted that these non-career, or auxiliary, personnel 
are subject to the approval of the Detaining Power. This has occasioned 
considerable discussion, both at and since the Diplomatic Conference. No 
objection can be perceived to this procedure. The diplomatic and consular 


34 Janner, op. cit, 52. 
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personnel of the Protecting Power stationed within the territory of the 
Detaining Power must have the normal approval of the state to which 
they are accredited (agrément, exequatur), required for all such personnel, 
and any one of them may, at any time, be declared persona non grata by 
that state, the Detaining Power. The writer finds himself in complete 
accord with the statement that 


. it appeared to be incompatible with international usage that the 
occasional, auxiliary and temporary staff recruited by the Protecting 
Power should enjoy a more favorable status than the usual diplomatic 
or consular staff.*® 


The fear has been expressed that a Detaining Power might arbitrarily 
refuse to approve any of the auxiliary personnel nominated by the Pro- 
tecting Power and thereby make it impossible for the latter properly to 
perform its functions. But a Detaining Power so minded could also, and 
with equal ease, arbitrarily decline to grant the necessary agrément or 
exequatur to replacement or supplementary diplomatic or consular person- 
nel of the Protecting Power. Either of these acts would constitute a viola- 
tion of the spirit, if not the letter, of the convention. Until the contrary 
is affirmatively established, it must be assumed that states parties to the 
convention will carry out their obligations in good faith. 

The restriction which we have just been discussing is logical from an- 
other standpoint. The individuals concerned will, in the performance 
of their functions, be required to do considerable traveling within a 
country at war. Any country at war must institute controls on the right 
to enter into and to travel within its territory. To tell it that it must 
accept anyone selected by the Protecting Power, even though it has good 
reason not to trust the particular individual, is to close one’s eyes to the 
facts of life. And for this same reason, the Detaining Power must retain 
the right to declare members of the staff of the Protecting Power persona 
non grata, whether the individual concerned has diplomatic, consular, or 
auxiliary status. 

It has been stated that the representatives of the Protecting Power en- 
gaged in performing its functions in the territory of the Detaining Power 
have a triple responsibility: to their own government; to the government 
of the Power of Origin; and to the government of the Detaining Power.*® 
If this is another way of saying that these individuals must be completely 
neutral and unbiased, it is correct. It would, however, be less controversial 
to state, as did William Jennings Bryan, that they are ‘‘representatives 


35 Siordet, op. cit. 27. A provision of the working (Stockholm) draft used at the 
Diplomatie Conference would have required the Detaining Power to give ‘‘serious 
grounds’’ for any refusal to approve the nomination of a non-career individual by the 
Protecting Power. Final Record, Vol. I, p. 73. This proposal was equally lacking in 
logic, since a state need give no reasons for refusing to agree to the assignment to a post 
in its territory of a member of the diplomatic or consular service of the Protecting 
Power or for declaring such an individual persona non grata. The provision was deleted 
at Geneva. Jbid., Vol. II B, pp. 58 and 110. 

36 De la Pradelle, ‘‘Le Contrôle de 1’Application des Conventions Humanitaires en cas 
de Conflit armé,’’ in 2 Annuaire Francais de Droit International 343, 344 (1956). 
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of a neutral power whose attitude toward the parties to the conflict is one 
of impartial amity.’’57 , 


C. Functions 


Unfortunately, with only a very few exceptions, the drafters of the 1949 
Convention apparently found it necessary to avoid any attempt to specify 
in detail the functions of the Protecting Power. Most frequently these 
functions are expressed either in the form of duties of the Detaining Power 
or rights of the prisoners of war. Where a precedent had previously been 
established, it is set forth in appropriate detail. Where no precedent 
had previously been established, the problem is normally left to ad hoc 
decision. It was probably anticipated that such problems would be 
solved by the Protecting Power through the exercise by it of the basic 
power guaranteed to it, that of surveillance to insure that there is, at all 
times, full compliance with the provisions of the convention. Should the 
Protecting Power ascertain that there is a default in the performance of 
‘some particular provision, it is apparently assumed that it will find a 
means of procuring a correction of the situation, even though such means 
is not specified.** 

Nevertheless, the convention does contain repeated references to the Pro- 
tecting Power and a function may usually be implied in a particular in- 
stance merely from such a reference. It is difficult, indeed, to categorize 
these varied references to the Protecting Power. Extremely broad cate- 
gories are required, and even then not every function will fall within them. 
Several not wholly successful efforts have been made to list these references 
on a functional basis.°® For the purposes of this discussion they will be 
considered under three general categories: powers and duties; liaison func- 
tions; and miscellaneous functions (the functions listed in each category do 
not purport to be all-inclusive). 


(1) Powers and Duties: 


The basic and overriding power granted to the Protecting Power by the 
1949 Convention is, of course, that contained in Article 8, the very first 
sentence of which states that the convention 


87 Letter of Instructions of Secretary of State Wiliam Jennings Bryan, dated Aug. 
17, 1914 (9 A.J.LL. Supp. 118 (1915)). See also, Franklin, op. cit. 114; United States 
Foreign Service Manual, Vol. 2, Consular Affairs, pars. 924.1 and 931. 

38 ‘f If is not the function of the Protecting Power to command or to overrule; it is its 
function to observe, to comment, to make representations, and to send reports to the 
outside world. If we are faced with an unscrupulous belligerent, the presence of the 
Protecting Power and the ability of the Protecting Power to examine what is going on 
and to observe is the only preventive measure which we have.’’ Statement of Quentin- 
Baxter, representative of New Zealand, at the 1949 Diplomatic Conference, Final Record, 
Vol. IT B, p. 344. 

39 Thus, Heckenroth, op. cit. 135, and Janner, op. cit. 52, have each listed seven sepa- 
rate categories of functions of the Protecting Power, but the lists coincide with respect 
to only four functions! Still a third functional listing appears in Piectet, Commentary 
98-99. 
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. shall be applied with the cooperation and under the scrutiny of 
the Protecting Powers whose duty it is to safeguard the interests of 
the Parties to the conflict. 


This provision has been termed, and rightly so, ‘‘the keystone of the eon- 
ventions.’’ *° 

Strangely enough, the only extended debate on this extremely erucial 
article which took place at the Diplomatic Conference concerned the selec- 
tion of the proper word to characterize the activities of the Protecting 
Power, and that debate occurred primarily as a result of difficulties of trans- 
lation. The delegates at the Diplomatic Conference were agreed that the 
Protecting Power could not give orders or directives to the Detaining 
Power. The idea which it was desired to convey was that the authority of 
the Protecting Power would entitle it to verify whether the convention was 
being properly applied and, if necessary, to suggest measures on behalf 
of prisoners of war.“ In the draft text the words ‘‘under the supervision 
of the Protecting Power’’ were used in the English version and the words 
“sous le contréle des Puissances protectrices’’ in the French. This was ac- 
ceptable to the French-speaking delegates but was opposed by those who 
were English-speaking. It eventually became apparent that the two 
groups were actually in agreement and that the seeming dispute had arisen 
because the word ‘‘contréle’’ in French is much weaker than either ‘‘eon- 
trol’’ or “‘supervision’’ in English. The English-speaking delegations were 
given a choice of a number of words to be used as a counterpart for the 
French word ‘‘contréle’’ and unanimous agreement was ultimately reached 
on the word ‘‘scrutiny.’’ * 

The importance of Article 8 may, perhaps, be found to lie in the very 
generality of its phrasing. The fact that the entire convention is to be 
“applied with the cooperation’’ of the Protecting Power undoubtedly 
empowers the latter to make suggestions to the Detaining Power with a 
view to the improvement of the lot of the prisoner of war even with respect 
to areas in which no specific reference is made to the Protecting Power. 
Thus, a Protecting Power might suggest to, and seek to obtain the agree- 
ment of, the Detaining Power that certain specified types of offenses com- 
mitted by prisoners of war be punished by disciplinary rather than judicial 
measures, even though Article 83 contains no reference to the Protecting 
Power. Similarly, the fact that the convention is to be applied ‘‘under the 
scrutiny’’ of the Protecting Power undoubtedly empowers it to investigate 
and to request reports from the Detaining Power in unspecified areas. 
Thus, a Protecting Power might seek from the Detaining Power a complete 
report as to the reasons for delays in the delivery or dispatching of mail or 
for the prohibition of correspondence, even though Article 76, dealing with 


40 Yingling and Ginnane, loc. cit. 397. In the British Army Manual of Military Law 
(Part ITI, The Law of War on Land, 1958) 92, the Protecting Power is termed ‘‘the 
principal organ, apart from the Contracting Parties themselves, for ensuring the ob- 
servance of the Convention.’’ Part III of the Manual was largely the work of the 
late Sir Hersch Lauterpacht. 

41 Final Record, Vol. IT B, p. 110. 42 Ibid.; Siordet, op. cit. 24-25. 
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these subjects, contains no mention of the Protecting Power; again, it might 
seek a report from the Detaining Power as to the action taken with respect ` 
to a complaint made by a prisoner of war, through the Protecting Power, 
regarding the conditions of his captivity, even though Article 78, which 
authorizes such complaints, does not specifically provide for such a report. 

Perhaps on only a slightly lower level of importance than Article 8 is 
Article 126 which empowers the representatives of the Protecting Power to 
visit all places where prisoners of war may be, themselves selecting the 
places they will visit and determining the frequency of the visits; to have 
access to all premises where prisoners are confined; to go to the place of 
departure, passage, and arrival of prisoners who are being transferred; and 
to interview prisoners and prisoners’ representatives without witnesses.** 
The significant nature of these provisions is so patent as to make any dis- 
cussion superfluous. 

Other powers and duties of the Protecting Power are, indeed, varied. 
For example, it is directed to lend its good offices to assist in settling 
disputes with respect to the application and interpretation of the conven- 
tion (Article 11); it is authorized to inspect the financial records of in- 
dividual prisoners of war (Article 65); it may, in the interests of the 
prisoners, permit the Detaining Power to reduce below the specified mini- 
mum the number of communications which may be sent out each month by 
each prisoner (Article 71) ; it may, in the interests of the prisoners, propose 
a limit on the number of packages which a prisoner may receive (Article 
72) ; it may itself take over the transport of capture cards, mail, packages, 
and legal documents, should military operations prevent the Detaining 
Power from fulfilling its obligations in this respect (Article 75) ; it has an 
unrestricted right to receive complaints from individual prisoners and from 
prisoners’ representatives (Article 78); it has the right to inspect the 
record of disciplinary punishments (Article 96); and it has the duty to 
find counsel for a prisoner against whom judicial proceedings have been 
instituted, and the right to attend the trial (Article 105). 


(2) Liaison Functions: 


In its liaison capacity the Protecting Power is actually little more than 
a conduit. It serves merely as the means of relaying necessary communica- 
tions between the Detaining Power and the Power of Origin. Protecting 
Powers are, not infrequently, the sole means readily available for the 
transmittal of messages between the two belligerents. And, of course, 
while a great many liaison functions are specifically set forth in the 1949 
Convention, this is one area in which the Protecting Power may safely 
operate, even where the particular liaison mission which it undertakes 
is not among those enumerated in the convention. 

The Detaining Power is required to give to the Protecting Power for 
relay to the Power of Origin the geographical location of all prisoner-of- 

43 The right of visitation granted by Art. 126 is reiterated in Arts. 56 (labor detaeh- 


ments), 98 (prisoners undergoing disciplinary punishment), and 108 (prisoners under- 
going judicial punishment). 
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war camps so that the prisoners will not, as has happened, accidentally be- 
come the target of their own compatriots (Article 23). The reasons for 
any limitations placed by the Detaining Power on the amount of funds 
made available to a prisoner of war from advances of pay must be con- 
veyed to the Protecting Power, presumably for transmittal to the Power of 
Origin (Article 60). The Detaining Power must advise the Protecting 
Power, for relay to the Power of Origin, of the rate of daily working pay 
which it has fixed (Article 62). Transmittals of payments by prisoners of 
war to their own country are made by notification from the Detaining 
Power to the Power of Origin through the medium of the Protecting Power 
(Article 63). Notifications with respect to the status of the accounts of 
prisoners of war (Article 65) and of prisoners whose captivity has, for 
some reason, such as escape, death, or other means, terminated (Article 66), 
are also sent by the Detaining Power to the Power of Origin through the 
medium of the Protecting Power. Claims of prisoners for injury or disease 
arising out of assigned work are similarly transmitted (Article 68). In- 
formation with respect to the measures taken by the Detaining Power to 
enable prisoners to communicate with the exterior must be transmitted to 
the Power of Origin through the Protecting Power (Article 69). And 
the Protecting Power must be informed, presumably for the information of 
the Power of Origin, as well as for its own, of all offenses punishable by 
death under the laws of the Detaining Power (Article 100). 

In several instances the convention provides for the exchange of informa- 
tion between the belligerents without specifying how this is to be ac- 
complished. Unquestionably, these are areas in which, as noted above, the 
Protecting Power would feel qualified to intervene, even though it has no 
specific mandate. For example, Article 21 provides for an exchange of 
information between belligerents as to their respective laws and regula- 
tions on the subject of parole, and Article 48 provides for an exchange of 
information with respect to military titles and ranks, but neither of these 
articles states how the exchange is to be made. The Protecting Powers are 
available and competent to perform this haison funetion; and it may be 
assumed that either the Detaining Powers would request their services for 
this purpose or the Protecting Powers would, themselves, offer their serv- 
ices for the transmittal of the required information. 


© 


(3) Miscellaneous Functions: 


There are a number of references to the Protecting Power in the 1949 
Convention which cannot rightly be designated as powers or duties but 
which are likewise not precisely liaison functions. For lack of a more 
descriptive term, and because, for the most part, they bear little or no rela- 
tionship to each other, they are here considered as miscellaneous functions. 

Thus, Article 12 provides that if a Detaining Power, to whom prisoners 
of war have been transferred by the original Detaining Power, fails to 
carry out the provisions of the convention, the original Detaining Power 
will, upon being notified to that effect by the Protecting Power, either take 
measures to correct the situation or request the return of the prisoners con- 
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cerned. And Article 58 indicates, without specifically so providing, that 
some time after the outbreak of hostilities the Detaining Power and the 
Protecting Power will enter into an arrangement relating to the possession 
of money by prisoners of war. 

Again, Article 79 requires the Detaining Power to inform the Protecting 
Power of its reasons therefor whenever it refuses to approve a duly elected 
prisoners’ representative; and Article 81 requires the Detaining Power to 
inform the Protecting Power of its reasons for dismissing a prisoners’ 
representative. In neither of these articles is there any indication of the 
action it is contemplated that the Protecting Power will take when the re- 
quired information is given to it. While the information might, in the 
exercise of the Protecting Power’s liaison function and as a matter of 
routine, be passed to the Power of Origin, this action alone would have little 
significance. Under its right to serutinize the application of the conven- 
tion, the Protecting Power would probably, in an appropriate case, take 
issue with the Detaining Power’s action with respect to the non-approval 
or the dismissal of a prisoners’ representative. 

Further, Article 121 provides that the Detaining Power shall investigate 
and make a full report to the Protecting Power of every death or serious 
injury of a prisoner of war caused or suspected to have been caused by a 
sentry, another prisoner of war, or any other person, or where the cause 
of death is unknown; and that if guilt is indicated, the Detaining Power 
will prosecute the responsible persons. Certainly it is to be expected that 
the Protecting Power will forward the report of the incident to the Power 
of Origin; but it is equally certain that the Protecting Power would, on 
its own initiative, make démarches to the Detaining Power, if it felt that 
the investigation had been inadequate or that a prosecution indicated by 
the investigation had not taken place.** 

It is believed that the foregoing short presentation of only a few types 
of provisions adequately establishes that the Protecting Power has certain 
functions which cannot exactly be fitted into either the category of powers 
or duties or the category of liaison functions, and that these miscellaneous 
functions can probably become whatever the particular Protecting Power 
desires them to be. 


(4) Limitations: 


a 


Each of the four conventions drafted at the 1949 Diplomatie Conference 
contains an article similar to Article 8 of the Prisoner of War Convention.*® 
‘However, in the Third and Fourth Conventions (Prisoner of War and 
Civilian Conventions, respectively) the Protecting Powers are merely ad- 
monished to ‘‘take account of the imperative necessities of security of the 
State wherein they carry out their duties,’’ while in the First and Second 
(Wounded and Sick of Armed Forces in the Field—the ‘‘Red Cross Con- 
vention’’—and Wounded, Sick and Shipwrecked at Sea, respectively), not 
only are they so admonished, but they are told in an oblique fashion that 


44 Pictet, Commentary 571. 45 See note 19 above. 
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their activities may be restricted ‘‘as an exceptional and temporary meas- 
ure when this is rendered necessary by imperative military necessities.’’ * 
The importance of the distinction drawn between the two pairs of con- 
ventions was fully appreciated at the time of the drafting of the conven- 
tions and was the occasion for some spirited debate. While on its face 
the solution reached by the convention is plainly a victory for those who 
sought to exelude the possibility of any shackles being placed on the 
Protecting Power in the performance of its functions with respect to 
prisoners of war, it remains to be seen whether this result was actually 
attained.*7 

Assuming that the Detaining Power desires to impose the ‘‘exceptional 
and temporary” restrictions on visits of the Protecting Power which are 
authorized in Article 126 of the 1949 Convention, or the right to the 
even more extensive restrictions on the activities of the Protecting Power 
which is asserted by some states to exist, whether or not specified in the 
convention, how and by whom is the decision to be made as to whether 
‘‘imperative military necessities’’ do, in fact, exist? There is one school 
of thought which takes the position that it would be illogical to permit the 
determination to be made by the Detaining Power itself, as it would be 
judging its own case, and which insists that only the Protecting Power 
can validly make such a determination.*® While, from a strictly humani- 
tarian point of view, there is much to be said in favor of this position, it 
cannot, as a practical matter, be justified. If, for example, the Detaining 
Power deems it essential to keep representatives of the Protecting Power 
temporarily out of an area, lest military movements noted therein inad- 


46 A similar restriction is contained in Art. 126 of the 1949 Convention with respect 
to visits to places where prisoners of war may be. This is the only area in which the 
1949 Convention specifically permits the activities of the Protecting Power to be restricted 
by the Detaining Power. While it is, of course, a very important one, it is not believed 
that a Detaining Power could really justify the imposition of such a restriction except 
in very rare eases, such as prohibiting visits to extremely forward collecting points during 
the actual course of an attack. 

47 The proponents of the distinction between the two pairs of conventions argued that 
it was ‘‘obvious and reasonable that the activities of a Protecting Power in sea warfare 
and on the field of battle must be restricted,’’ but that as to the Prisoner of War and 
Civilian Conventions ‘‘the vital force which animates those rules and gives them effect 
is the presence of the Protecting Power.’’ Final Record, Vol. II B, p. 344. The 
pessimism which may be apparent in the text is occasioned by the fact that the U.S.S.R. 
took the position that, even without such a restrictive limitation in the convention, it 
would exist in faet. Ibid. 345. 

48 Pictet, Commentary on the Geneva Convention for the Amelioration of the Condi- 
tion of the Wounded and Sick of Armed Forces in the Field 101 (1952). Even there 
it is admitted that ‘‘this is precisely what it [the Protecting Power] would, in such a 
case, be debarred from doing. It will only be possible to show after the event whether 
or not the restriction was justified.’’ In Pictet, Commentary, published 8 years later, 
a much more realistic approach is taken (at p. 611): 

‘*Tf they are to justify the prohibition of visits, military necessities must be impera- 
tive. Whether they are or not is a matter for the Detaining Power alone to decide and 
the right of supervision of the Protecting Powers is restricted by this exercise of 
sovereignty. Such a decision must not be lightly taken, however, and any prohibition of 
visits must be an exceptional measure.’’ 


394 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


vertently lead to the disclosure of important impending military actions, 
there would be little logic in compelling it to advise the Protecting Power 
what and why it was so doing in order to permit the latter to determine 
whether imperative military necessities actually existed and whether the 
restriction was really justified. This is unquestionably a matter which 
will, in the course of events and through reciprocal actions of the bellig- 
erents, adjust itself inasmuch as time and experience will very quickly 
result in an informal mutual appreciation as to where the line is to be 
drawn.*® 


D. Relationship to the ICRC 


The multifold operations of the ICRC are obviously not within the 
scope of this article. However, inasmuch as the functions of the Pro- 
tecting Power and those of the ICRC often overlap insofar as prisoners of 
war are concerned, it appears appropriate to mention, at least briefly, 
some of the overlapping areas.*° 

The basic safeguard to the activities of the ICRC is contained in Article 
9 of the 1949 Convention, which specifies: 


The provisions of the present Convention constitute no obstacle to 
the humanitarian activities which the International Committee of the 
Red Cross or any other impartial humanitarian organization may, 
subject to the consent of the Parties to the conflict concerned, under- 
take for the protection of prisoners of war and for their relief. 


Despite a substantially similar provision in Article 88 of the 1929 Con- 
vention, the ICRC found, during World War II, that it was, at times, 
necessary to overcome the feeling of some belligerents that it was at- 
tempting to duplicate the functions of the Protecting Powers. Appar- 
ently it succeeded in convincing them that such was not the case." 

It has already been pointed out that Article 10 of the 1949 Convention 
contains provisions for the designation of ‘‘substitutes’’ for Protecting 
Powers under certain circumstances. The third paragraph of Article 10 


49 In Pictet, Commentary, loc. cit, the following remedial procedure is suggested: 

‘(The Protecting Powers and the International Committee will have the right to bring 
the temporary nature of the prohibition to the notice of the Detaining Power and, after 
a certain length of time, to request it to raise all restrictions. Moreover, the Protecting 
Power will be able to check afterwards whether the prohibition of visits has been used 
by the Detaining Power to violate the Convention. In any ease, it is not in the interests 
of the Detaining Power to misuse this reservation, because it would very soon be 
suspected of deliberately violating the Convention by evading supervision by qualified 
witnesses. ”’ 

50 As stated im the ICRC Report, Vol. I, p. 39: 

‘‘Despite partial overlapping, the functions of the Protecting Power are fundamentally 
dissimilar in kind and extent [from those of the ICRC]. The Protecting Power is the 
mandatory of one or both belligerents, with competency to protect the rights and in- 
terests of the States from which it derives authority. The Committee is concerned 
exclusively with humanitarian tasks; its functions are not limited to those which are 
guaranteed by law, but embrace such enterprises in the interests of humanity as appear 
essential, or which are justified through a request made by a belligerent.’ 

51 Ibid. 
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provides that, failing such a ‘‘substitute,’’ the Detaining Power shall re- 
quest or accept 


_.. the offer of the services of a humanitarian organization, such as 
the International Committee of the Red Cross, to assume the humani- 
tarian functions performed by Protecting Powers under the present 
Convention. 


It must be emphasized that when the ICRC is thus called upon to serve, 
it does so as a humanitarian organization and not as a Protecting Power 
which, by definition, it cannot be, inasmuch as it is not a state.’ 

In a number of areas the convention places the ICRC on the same plane 
as the Protecting Power. As we have seen, Article 126 is of major im- 
portance in its grant of authority to the Protecting Power to go wherever 
prisoners of war are located. That article also specifies that ‘‘The 
delegates of the International Committee of the Red Cross shall enjoy the 
same prerogatives.’’ A similar parallel is to be found in Article 56 deal- 
ing with the locations of, and visits to, labor detachments. And it is not 
surprising that we find the ICRC referred to along with the Protecting 
Power in Articles 72 and 75, for these two articles are among those relating 
to individual and collective relief shipments, a subject of particular in- 
terest to the ICRC and one with respect to which it has developed an 
unchallengeable expertise as a result of experience gained in innumerable 
conflicts. Most Protecting Powers would probably be more than willing 
to permit the ICRC to pre-empt the handling of this difficult, and compli- 
eated function. 

Articles 79 and 81 authorize the prisoners’ representatives to communicate 
with the ICRC as well as the Protecting Power. Here, however, it is 
believed that the purpose of each such authorization to communicate is 
fundamentally different. The creation of the position of prisoners’ repre- 
sentative was first suggested during the Franco-Prussian War (1870-1871) 
and became a reality during World War I.5¢ The function for which it 
was originally created was to receive and distribute relief packages. How- 
ever, over the course of time, the functions of the prisoners’ representatives 
have been greatly expanded, and during World War II it was not unusual 
to find them involved in practically all of the problems of a prisoner-of-war 
camp. Thus, they were frequently used by the prisoners as the channel 
for the transmittal of complaints both to the Detaining Power and to the 
Protecting Power. The drafters of the 1949 Convention were fully aware 


52 In Pictet, Commentary 119, the following statement appears: 

‘The Convention in this ease [paragraph 3 of Article 10] no longer uses the words 
‘undertake the functions performed by a Protecting Power,’ but speaks only of ‘hu- 
manitarian functions.’ The distinction is logical. There is no longer any question of a 
real substitute, and a humanitarian organization cannot be expected to fulfil al the 
functions incumbent on a Protecting Power by virtue of the Conventions.’? 

See also Final Record, Vol. IT B, pp. 61 and 63. 

53 See page 390 above. 

54 ICRC Report, Vol. I, pp. 342-343. At that time a prisoners’ representative was 
known as a ‘man of confidence.’’ In the 1929 Convention they were called ‘‘agents,’’ 
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of this development," and it appears that the steps which they took were 
intended to insure that the privileges accorded to the prisoners’ repre- 
sentative would permit him to communicate with the delegates of the 
ICRC on problems relating to relief shipments and with the Protecting 
Power on this subject as well as on the myriad of other problems into 
which the prisoners’ representative is now projected. 

It is probably safe to state that, while the allocation of functions by 
the 1949 Convention between the Protecting Power and the ICRC is not 
always as clearly stated as it might have been, the fundamental differences 
between the two and between their methods of operation are such that 
conflicts between them would be extremely rare.*® 


III. CONCLUSION 


The past century has seen tremendous advances made in the concept of 
the Protecting Power as an instrument of international law, both in the 
rôle which it is called upon to play and in the prestige which it enjoys and 
which goes far in assisting it to perform the numerous functions which 
have now been assigned to it. It appears unquestionable that: 


The presence of the Protecting Powers today remains the sole means 
of putting a brake on the excesses of Detaining Powers, the sole ele- 
ment of moderation and of morality in the treatment of enemy persons, 
their belongings, and their interests: this was noted and affirmed many 
times at Geneva.®" 


55 See, for example, Art. 78, wherein specific provision is now contained permitting 
individual complaints to be transmitted to the Protecting Power either directly, as had 
been provided in Art. 42 of the 1929 Convention, or through the medium of the prisoners’ 
representative. Although Art. 42 of the 1929 Convention, the predecessor of Art. 78 of 
the 1949 Convention, made no mention of the ICRC as an authorized recipient of com- 
plaints from prisoners of war, the ICRC took the position that ‘‘it is, according to the 
spirit of the [1929] Convention, undoubtedly meant to be placed, in this respect, on the 
same footing as the Protecting Powers.’? ICRC Report, Vol. I, p. 341. This conelu- 
sion is subject to dispute and, in view of the fact that Art. 78 of the 1949 Convention 
again omits all reference to the ICRC, it would, in interpreting that article, now be even 
more diffieult to accept the ICRC position. Certainly, if such had been the intention 
of the drafters, they could easily have attained their objective by merely including the 
ICRC in the article, along with the Protecting Power, as they did in a number of other 
articles. Their failure to do so in the light of the announced ICRC position strongly 
militates against the ICRC interpretation. 

56 Castrén, op. cit. 95; Pictet, Le Droit International et l’Activité du Comité Inter- 
national de la Croix-Rouge en temps de Guerre 25 (1943). It is more probable that, 
as in World War IT, it will be the Detaining Power which will object; where activities of 
the ICRC appear to duplicate those being performed by the Protecting Power. That the 
ICRC does not consider the Protecting Power to be a rival, but rather another means of 
making the life of a prisoner of war a little less miserable, is apparent from the com- 
munication sent by its President early in the Korean conflict in which he said: ‘*‘The 
International Committee views, in the activities of the ‘Protecting Powers,’ a forceful 
instrument for insuring full implementation of the Geneva Conventions and an always 
desirable corollary to the activities which the Committee itself undertakes.’’ Le Comité 
International de la Croix-Rouge et le Conflit de Corée: Recueil de Documents, Vol, I, 
p. 32, 57 Heckenroth, op. cit. 229. 


961] PRISONERS OF WAR AND PROTECTING POWER 397 


The results of the 1949 Diplomatie Conference reveal clearly that the 
ations of the world were generally prepared to accept a solid basis for 
he activities of the Protecting Power. It was conceded a mission of close 
ybservation of the application of the provisions of the Prisoner of War 
convention drafted at that Conference, a mission which necessarily in- 
corporates within it a right to call to the attention of the Detaining Power 
iny failure of performance which it finds and to report any such failure of 
yerformance to the Power of Origin; a sizeable expansion was made in its 
‘unctions and, correlatively, in its power and authority; provision was 
nade for substitutes for Protecting Powers in order to insure that 
prisoners of war would at all times benefit from the exercise of the 
‘anctions of the Protecting Power, thus correcting the situation which 
iad arisen all too frequently during World War II; and the use of 
he institution of the Protecting Power was extended not only to the 
ted Cross Convention (Wounded and Sick of Armed Forees in the Field), 
ut also to the convention which adapts the Red Cross Convention to 
naritime warfare (Wounded, Sick and Shipwrecked at Sea), and to the 
‘ompletely new Civilian Convention.°® These few examples alone demon- 
trate the great distance which has been traversed since 1907, when the 
prisoner-of-war provisions of the Regulations Respecting the Laws and 
sustoms of War on Land were drafted at The Hague and contained no 
‘eference whatsoever to the Protecting Power. 

In many respects the provisions of the 1949 Geneva Conventions relating 
© the Protecting Power represent compromises. Positions reached solely 
n order to bring about agreement between opposing viewpoints can rarely 
ye considered perfect and the present case is no exception. However, 
hese provisions unquestionably represent a great step forward in the 
volution of international law and would undoubtedly be viewed with 
imazement by those who drafted the first Red Cross Convention in 1864 
yr even by those who acted on behalf of the Protecting Powers as recently 
is in 1914, at the beginning of World War I.*® 

The Protecting Power is now a generally accepted institution of inter- 
1ational law. It is the subject of international agreements to which most 
of the states of the world are parties. There are clear indications that it 
1as been weighed in the balance and not been found wanting, with the result 
hat it has been, and in the future will continue to be, requested to assume 
1umerous new functions on behalf of states at war. 


58 Ibid. 222, 

59 In Pictet, Wounded and Sick Commentary 101-102, the following statement appears: 

‘4 Ag it stands, Article 8 is not perfect, far from it. But we have to consider the huge 
idvance which it represents in international humanitarian law. We have to realize that, 
© achieve this much, the diplomats assembled in Geneva had to cope with divergent 
ypinions; they had to reconcile the claims of the sovereignty of their respective countries 
vith the claims of humanity; and they had to harmonize two opposed conceptions of 
‘he role of the Protecting Power, viewed by some as their agent (of whom one demands 
he maximum), by others as the agent of the enemy (to whom one accords the mini- 
num). ? 


INDIA’S POLICY OF RECOGNITION OF STATES 
AND GOVERNMENTS * 


By K. P. MISRA 


Umiversity of Lucknow 


In this study of India’s recognition policy the cases of China, Israel, 
Spain, and Vietnam have been singled out. The reason for selecting these 
four eases is that they have been a subject of controversy either in India 
or in the world outside India. It is hoped that the cases might afford a 
fairly good glimpse of India’s general policy of recognition. The plan is 
to discuss these cases separately in the general context of India’s relation- 
ship with each of these countries, a method that is more likely than any 
other to help the reader appreciate her policy. Toward the end of the 
paper a brief statement of general principles of India’s policy is given by 
way of conclusion. 

CHINA 


The general theory and practice of recognition has been strained twice, 
almost to the breaking point, in the last few decades, by the problems 
created by the two Chinese revolutions, one led by Sun Yat Sen in 1912— 
1913, and the other led by Mao Tse-Tung, toward the end of the year 1949. 
Of the two occasions, the latter has attracted much wider attention and has 
created a situation of unprecedented complexity. It has led to a sharp 
difference of opinion not only between the East and the West but between 
the leading Powers of the West also. Even now the solution seems to be 
far from sight. 

After taking over the government of independent India in the middle 
of the year 1947, the Indian leaders keenly watched the developing situa- 
tion in China. The Government of India had stationed one of her most — 
illustrious diplomats, Sardar K. M. Panikkar, as Ambassador in China 
He has the distinction of having been India’s ambassador before as well 
as after the inauguration of the new Chinese Government. Situated as he 
was, he played an important rôle in shaping India’s recognition policy 

* This paper is a part of a comprehensive study of India’s policy of recognition, to be 
completed later. The author wishes to thank the U. S. Government, whose grant enabled 
him to stay and study this problem at the Johns Hopkins University during the academie 
year 1959-1960. He is also grateful te Professor Robert W. Tucker for his help in the 
preparation of this paper. 

1 Walter Lippmann regards him as ‘‘ perhaps the ablest living diplomat in the world.’’ 
See Karunakar Gupta, Indian Foreign Policy, Preface, p. ix (Calcutta: The World 
Press, 1956). Lord Birdwood, who had an intimate knowledge of men and affairs of 
India, wrote: ‘ʻI had long regarded him (Panikkar) as a key man in international 
affairs.?’? See his article, ‘‘The Foreign Policy of India and Pakistan,’’ 6 Eastern 
World 10 (London, 1952). 
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toward China. It is rightly held that ‘‘Panikkar laid the foundation for 
cordiality and trust between the two great powers of Asia.” * 

Soon after the establishment of the People’s Republic of China, the new 
regime addressed a communication to all important governments, including 
India, expressing their desire 


to enter into diplomatic relations ... on the basis of the principles of 
equality, mutual interest and mutual respect for sovereign and ter- 
ritorial rights.’ 


The position of the Government of India, though obviously embarrassing, 
was unmistakably clear: embarrassing because the leaders of the Govern- 
ment of India had personal relations with the Chinese Nationalist leaders, 
in addition, of course, to having the usual formal relations with the Na- 
tionalist Government; clear because the new Chinese regime had been 
swept into power beyond any shadow of doubt. Panikkar tells us that the 
Indian leaders were unanimous on the question of recognition, though most 
of them, including himself, had absolutely no sympathy for the theory and 
practice of Communism. C. Rajgopalachari, the then Governor General, 
and Sardar Vallabhai Patel, the second in command in the Government of 
India, and a few others, including some top officials of the Indian bureauc- 
racy, wanted to pursue a slower policy.* Panikkar believed that the new 
government of China should be recognized as soon as the Chiang Govern- 
ment, which at that time was in Chungking, had lost even that small area 
which it then held. It seems that his opinion had a decisive influence. 
Soon after the Chiang Government took refuge in the Island of Formosa, 
the Government of India announced its recognition by agreeing to ex- 
change diplomatic representatives with the new regime of China. The 
External Affairs Ministry of the Government of India issued the following 
press communiqué on December 30, 1949: 


In October last, the Government of India received a communication 
from the Foreign Minister of the People’s Republic of China, ex- 
pressing their desire to enter into diplomatic relations with India on 
the basis of the principles of equality, mutual interest and mutual 
respect for sovereign and territorial rights. 

Having considered this communication and taken note of the sub- 
sequent developments, the Government of India have intimated to the 
new Government of China their willingness to establish diplomatic re- 
lations with them." 


The announcement, though important, was in no way unexpected. For 
a couple of months preceding the announcement, it was known that India 
was conferring with other governments, particularly the members of the 
Commonwealth, on the problem of Chinese recognition. India was vir- 


2 Michael Brecher, India’s Foreign Policy 15 (New York: Institute of Pacific Affairs, 
1957). 

8 See the Communiqué issued on Dec. 30, 1949, by the Ministry of External Affairs, 
Government of India. Hindustan Times, New Delhi, Dec. 31, 1949, p. 1. 

4See K. M. Panikkar, In Two Chinas 67 (London: Allen and Unwin, 1955). 

5 Hindustan Times, New Delhi, Dec. 31, 1949, p. 1. 
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tually, though not technically, the first country outside the Russian bloe 
to aceord recognition to new China, and certainly the first in the Common- 
wealth. Technically, the first country outside the Communist bloc was 
Burma. Soon after, many countries of the East and the West, Com- 
munist and non-Commuuist, followed suit.® 

The decision of the Government of India had the overwhelming, if not 
unanimous, support of the people of the country. This is, to a very large 
degree, reflected in the editorial comments of the leading newspapers of 
the country.” Abroad, the reaction was bound to be mixed.’ 

This brief narrative should enable us to analyze the determinants, the 
motiyations, and the implications of India’s recognition policy toward 
China. dii 

The basie, and certainly the decisive, determinant was the situation as it 
obtained in China itself at the end of the year 1949. It is notable that 
India took all possible care to ascertain, as objectively as possible, the real 
situation of the two contestants in China. Though approached to accord 
recognition soon after the inauguration of the People’s Republie of China, 
she preferred to defer the decision, and intimated to the new Chinese 
Government that she had summoned her representative in China for con- 
sultations.? Even after the Government of India had ascertained through 
her representative in China that the Nationalist forces had almost eom- 
pletely collapsed, they chose to wait for some time more in order to have a 
clearer view of the situation. The communiqué of the Government of India 
significantly referred to having ‘‘taken note of subsequent developments.” ` 
When in the second week of December, 1949, the Nationalist Government 
was literally ousted from China, the Government of India came to the con- 
clusion that it was ‘‘not a matter of choice.” 1° By adopting this rather 


_ 6 Before the outbreak of war in Korea in June, 1950, the People’s Republie of China 
had been recognized by 27 countries of the world. 16 of them, Afghanistan, Burma, 
Byelorussia, Czechoslovakia, Denmark, India, Israel, The Netherlands, Norway, Pakistan, 
Poland, Sweden, Ukraine, United Kingdom, U.S.S.R., and Yugoslavia, were members of 
the United Nations Organization. 11 non-members were: Albania, Bulgaria, Ceylon, 
Finland, Eastern Germany, Hungary, North Korea, Mongolia, Rumania, Switzerland and 
Viet Mink. See Quiney Wright, ‘‘The Chinese Recognition Problem,’’ 49 A.J.L.L. 322 
(1955). 

7See the following: Amrita Bazar Patrika, Calcutta, Jan. 2, 1950, p. 4; Assam 
Tribune, Jan. 2, 1950, p. 3; Hindu, Madras, Jan. 2, 1950, p. 6; Hindustan Times, New 
Delhi, Dee. 31, 1949, p. 1; Leader, Allahabad, Jan. 4, 1950, p. 4; National Herald, 
Lucknow, Dec. 31, 1949, p. 4; Times of India, Bombay, Dee. 31, 1949, p. 8. 

In addition to these English dailies many native-language newspapers and periodicals 
also expressed their approval, in certain cases even enthusiasm, for the decision. Jt may 
be pointed out that the above-mentioned newspapers represent almost every important 
section of public opinion in India. 

8 Broadly there were three kinds of reactions: the first, the countries led by the 
Soviet Union were obviously happy; the second, led by the United Kingdom, approved 
of the decision; and the last, led by the United States, considered India as one of the 
‘í precipitate recognitionists.’?’ See New York Times, Dec. 3, 1949, p. 14. 

9 See Press Trust of India Report, Times of India, Bombay, Dee. 3, 1949, p. 9. 

10 See Prime Minister Nehru’s speech addressing the opening session of the World 
Pacifist Conference at Wardha the same day when recognition was accorded to China. 
Hindustan Times, New Delhi, Jan. 1, 1950, p. 1. 
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protracted course, India tried, as Sir William Harcourt, the first Whewell 
Professor of International Law at the University of Cambridge, stated long 
ago, ‘‘to exact very conclusive and indisputable evidence that sovereignty of 
a Government with which it has existing relations ... has finally and 
permanently: divested.’’ 1 

The reasons for the recognition policy of the Government of India, were 
clearly stated by Prime Minister Nehru (also Minister for External Affairs) 
in a speech in the Indian Parliament: 


. it is a question of recognising a major event in history and of 
appreciating it and dealing with it. ... When it was clear that the 
new Chinese Government was in possession of practically the entire 
mainland of China, when it was quite clear that this Government was 
stable, and that there was no foree which was likely to supplant it or 
push it away, we offered recognition to this new Government and sug- 
gested that we might exchange diplomatic missions.” 


A few months later India’s chief delegate to the United Nations General 
Assembly, Sir Benegal N. Rau, expounded India’s policy by quoting 
Oppenheim’s views: 


A government which enjoys the habitual obedience of the bulk of the 
population with a reasonable expectancy of permanence, can be said 
to represent the state in question, and as such to be entitled to recog- 
nition. The bulk of the practice of States, in the matter of recognition 
of Governments, is based on the principle of effectiveness thus con- 
ceived.'4 


After citing this statement, Rau said that this “‘is the principle which 
India has followed in respect of China.” 15 (Italies added.) 

It is submitted that the Government of India determined its policy ac- 
cording to the facts of the situation. To summarize the situation, the new 
Chinese Government was in possession of the entire mainland of China. 
The Government of Chiang Kai-Shek had taken refuge on the Island of 
Formosa, which, in the Government of India’s view, was not a part of 
China, at least technically insofar as the legal position was concerned. 
Formosa was ‘‘still juridically a part of the Japanese Empire, since the 
treaty transferring it to the Allies had not been signed.’’** Moreover, the 
Indian Government professed the conviction that the new regime ‘‘had the 


11 Quoted by Hersch Lauterpacht in his article, ‘‘Recognition of Governments,’’ The 
Times (London), Jan. 6, 1950, p. 5. 

12 India, Parliamentary Debates, Vol. 3, Pt. 2, March 17, 1950, p. 1699. 

ig Anne O. McCormick described him as ‘fone of the biggest figures in the General 
Assembly of the United Nations.’’ See New York Times, Feb. 5, 1951, p. 22. 

14 1 Oppenheim, International Law 127. 

15 U.N. General Assembly, 5th Sess., Official Records, 277th Plenary Meeting (Sept. 
19, 1950), p. 9. 

16 Panikkar, op. cit. 68. For the status of Formosa see D. P. O’Connell, ‘‘The Status 
of Formosa and the Chinese Recognition Problem,’ 50 A.J.I.L. 405-416 (1956). Even 
after the Japanese Peace Treaty, its status is doubtful because the treaty has been 
signed by neither the People’s Republic of China nor the exiled Nationalist Government 
in Formosa. See Hardy C. Dillard, ‘‘The United States and China: The Problem of 
Recognition,’’ 44 Yale Law Rev. 182 (1955). 
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support of the people....’’17_ Lastly, they were sure that the new Govern- 
ment of China was ‘‘stable and that there was no force which was likely to 
supplant it or push it away.’’18 About a week after India’s announce- 
ment, Professor Hersch Lauterpacht urged and justified the recognition 
of the new Chinese Government on these very grounds.” 

The judgment of the Government of India, when one looks back after a 
decade, seems to have been correct. Quincy Wright points out that ‘‘the 
evidence points to an increase in economice productiveness, to progress in 
health and sanitation, to relative political stability and to effective military 
and political control’’ in China.” Perhaps there cannot be a better and 
greater vindication of India’s position in relation to the basic determinant 
in her recognition policy. 

Other factors and forces which influenced India’s attitude, though sig- 
nificant from the standpoint of India’s foreign policy generally, were 
subsidiary and secondary in nature in this particular case. In the first 
place, India looked at the emergence of the new Government of China from 
a different point of view than, for example, the United States or even the 
United Kingdom. The continent of Asia, including India and China, had 
been the victim of colonial and imperial Powers of the West. Nehru ob- 
served : 


It has been the misfortune of Asia during the past some hundred years 
not only to have colonial regimes, but to be often the theater of war 
for others and by others. We wish that this business... in Asia 
should cease... . 7% 


A foreign commentator has rightly mentioned that India has developed ‘‘an 
emotional complex which is expressed in the term anti-colonialism. .. .’’ 
Therefore, the emergence of a united and forceful China free from Western 
domination was in partial fulfillment of her general objective and hence a 
matter of satisfaction and pleasure.” The second factor, perhaps equally 
important, was the fact that India and China had been friendly neighbors 
of long standing. India wanted to affirm the traditional friendship with 
the people of China, who had given overwhelming support to the process 
which had culminated in the establishment of the new government. Both 


17 See Nehru’s speech, Hindustan Times, New Delhi, Jan. 1, 1950, p. 1. For the 
repetition of these views see Norman Cousins, Talks with Nehru 53 (London: Gollanez, 
1951). 

18 See Nehru’s speech, India: Parliamentary Debates, Vol. 8, Pt. 2, p. 1699. 

19 See his article, ‘‘ Recognition of Governments,’’ The Times (London), Jan. 6, 1950, 
p. 5. 20 Quincy Wright, loc. cit. 321. 

21 India: Parliamentary Debates: House of the People, Vol. 6 (1954), Pt. 2, Col. 7500. 

22 Michael Brecher, op. cit. 2. 

23‘*T had a deep feeling of sympathy for the Chinese people, a desire to see them 
united, strong and powerful, able to stand up against the nations which had opposed 
them for a hundred years, psychological appreciation of the desire to wipe out the 
humiliations which followed the Western domination of their country and to proclaim 
the message of Asia Resurgent.’’ See Panikkar, op. cit. 72. Also see ‘‘India and the 
Balance of Power,” by Sir G. S. Bajpai, 1 Indian Year Book of International Affairs 
3 (Madras, 1952). 
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countries share a long common border, which was another consideration. 
In 1949, India, through friendly overtures, of which recognition was a part, 
wanted to lay the foundation of an era of friendship and mutual co-opera- 
tion with the new regime. It would be far from the facts to suggest, as 
some have done, that India, because of her long common border, was afraid 
of China.” Thirdly, Indian leaders, at least a section of them, did not 
view the emergence of the new Government of China as a victory of Com- 
munism, which it was. They looked at it as a triumph of nationalism. It 
was said that ‘‘many Indian leaders .. . are disposed to consider the 
emergence of communist Party in China as a mere nationalist move- 
ment... . 73 Finally, the basis of recognition, as offered: by the new 
Chinese Government, was considered by India as adequate and honorable. 
The Chinese Government had desired to have relations on the basis of 
‘equality, mutual interests and mutual respect for sovereign and territorial 
rights.’’° The basis was accepted at its face value and thought of as 
‘*broad enough,” requiring no further ‘‘undertakings or assurances.’’ 7 

The Indian recognition policy toward the new regime of China has a 
striking similarity to the policy adopted by Jefferson in the early years of 
the American Republic.” Again, India’s policy was almost in complete 
accord with the policy the Government of the United Kingdom adopted in 
this regard. The decision to recognize the new regime in Chma was 
taken almost simultaneously and after due consultations between the two 
governments, although the British decision was announced a week after 
India’s announcement. Like India’s, the British decision was primarily 
determined by the fact that ‘‘the Central People’s Government now exer- 
cises effective power over almost all of China and... it is likely to con- 
tinue to do so for so long as can be foreseen.” ?? The view was in keeping 
with their general policy in such cases in the past.*° 


24 See Robert Trumbull’s despatch, ‘‘Nehru’s policies based on his fears for India,’’ 
New York Times, Jan. 28, 1951, See. IV, p. 5. 

25 National Herald, Lucknow. See the report of the Special Correspondent from New 
Delhi, Dec. 3, 1949, p. 8. 

26 See the communiqué issued by the Government of India, Dee. 30, 1949, Hindustan 
Times, New Delhi, Dec. 31, 1949, p. 1. 

27 National Herald, Lucknow, Dec. 31, 1949. See the Press Trust of India Report at 
p. 1. By no means should it be inferred that there were no skeptical opinions with 
regard to the future attitude of the new Chinese regime. For example, Assam Tribune 
editorially wrote on Jan. 2, 1950, on p. 3, that ‘‘ probably China’s intentions in South 
East Asia are as mala fide as Russians in Europe,’’ but at the same time pleaded that 
this ‘‘suspicion should not stand in the way of a country’s recognition policy.’’ 

28 Letter of Nov. 7, 1792. See 1 Moore, Digest of International Law 120 (Washing- 
ton: Government Printing Office, 1906). 

29 The Times (London), Jan. 7, 1950, editorial at p. 7. 

30 The author is not oblivious of the aberrations of the British and American state 
practice of recognition. But on the whole, the principle of de factoism has been ad- 
hered to. It is difficult to agree with Schwarzenberger (see his letter to The Times 
(London), Jan. 9, 1950, p. 5) that the state practice of the two countries—U. S. and 
U.K.—is against this principle. He cites H. A. Smith’s authority on the British prac- 
tice (see Great Britain and the Law of Nations 5 (London, 1932)). Surprisingly, he 
ignores the view expressed by Smith earlier on the same page, where the latter says: ‘‘In 
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ISRAEL 


India’s slightly belated recognition and non-establishment of diplomatic 
relations with Israel has been a subject of criticism. Uninformed quarters 
have attributed India’s attitude to her opposition to the partition of 
Palestine recommended by the United Nations.. Some critics have a mis- 
taken idea that India’s policy is somewhat similar to that of the Arab 
countries. As the following discussion will reveal, that is not the case. 
In fact, since the creation of Israel in 1948, India’s policy has been, and 
remains today, basically different from that of the Arabs. Soon after the 
inauguration of the state of Israel on May 14, 1948, a communication was 
addressed by her Provisional Government to foreign governments express- 
ing the hope that they ‘‘will recognize and will welcome Israel into the 
community of nations.’’** The reaction of most of the countries, including 
India, except for a few Muslim countries, was almost identical. The 
state of Israel had come into being and they had to recognize it irrespective 
of whether or not they considered it a proper solution of the Palestine 
problem. As a result of this attitude, a large number of governments, 
including all the big Powers, announced their recognition, some almost 
immediately and some after a few months.*? 

Like most other governments, the Government of India was also ap- 
proached by Israel for recognition. It was officially made known that a 
telegram had been received from the Foreign Minister of Israel, Mr. M. 
Moshe Shertok, containing a request for his country’s recognition in the 
middle of June, 1948. About two months after the receipt of this telegram, 
the Government of India was asked to make its views known on the question 
in the Legislature by a leading and active member, Mr. H. V. Kamath. 
Prime Minister Nehru replied that his government had ‘‘decided to defer 
consideration of this question.” When pressed further he said: 


The obvious reasons were that a new State was formed and we had 
to wait. Normally we should have to be satisfied and know exactly 
what the international position is before taking any step.** 


a very large number of cases recognition is practically a matter of routine....’’ What 
does it mean, if not the acceptance and the practice of the principle of de factoism? 
For the American practice see William L. Neuman, Jr., Recognition of Governments in 
the Americas 1-6 (Washington: Foundation for Foreign Affairs, 1947); Julius Goebel, 
The Recognition Policy of the United States 111 (New York: Columbia University 
Press, 1915). 

31 See 18 U. S. Dept. of State Bulletin 673 (1948). 

32 The United States recognized ‘‘the de facto authority’? on the same day and fol- 
lowed it up with de jure recognition in January, 1949. Ibid., and U. 8. Dept. of State 
Wireless Bulletin, No. 25, Jan. 29, 1949. Without distinguishing de facto and de jure 
recognition, the Soviet Union announced on May 17, 1948, that it ‘‘decided to recognize 
officially the State of Israel and its Provisional Government.’’ Letter from Mr. Molotov 
to Mr. Shertok quoted by Philip Marshall Brown, 42 A.J.I.L. 620 (1948). The United 
Kingdom accorded ‘‘de facto recognition to the Government of Israel’’ on Jan. 29, 
1949, and de jure recognition on April 27, 1950. Ibid. 622, and 7 Keesing’s Con- 
temporary Archives 1948-50, p. 10678. 

83 See India: Constituent Assembly: Legislative Debates, Vol. 6 (Aug. 9-13, 1948), 
Pt. 1, p. 380. 84 Ibid., p. 381. 
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This longer reply, in all probability, referred to the disturbing conditions 
that had been created by the violent outbursts in the Middle East after the 
partition of Palestine. Obviously the Government of India had not been 
able, due to certain national and international factors, to make up its 
mind, although to most others at home as well as abroad the problem of 
Israel’s recognition did not involve any complications. 

The Government of India’s recognition policy toward Israel attracted 
considerable attention in the Parliament of India as well as the press of 
the country. On several occasions members of Parliament interrogated 
the Government and demanded statements of policy in the matter. A 
section of the press in India was also pleading for Israel’s early recogni- 
tion? It was argued that 


India ean further defer recognition of Israel only at the risk of 
misunderstanding and even alienation of Israeli’s feelings. Hopes 
deferred maketh the heart sick and the long and unreasonable delay 
may affect the feeling of friendship and admiration which this nation 
cherishes for India.’ 


In spite of these pressures at home and the fact that Israel had been 
recognized by a large number of countries, India, for more than two years, 
was unable to announce its decision. This temporary inaction has been 
attributed to many causes. It may be pointed out that the reasons which 
prompted the Government of the United Kingdom to withhold every kind 
of recognition for about eight months and de jure recognition for as long 
a time as India took in extending recognition to Israel were not the same.*® 
The Government of India never said that the delay in recognizing Israel 
was due either to the Jerusalem question or to her disputed frontiers. 
It was also not due to India’s opposition to partition, as a result of which 
process Israel had come into being. It would be mere speculation, in- 


85 Qn the following important occasions the problem of Israel’s recognition was 
raised, in addition to being a part of general discussion on the foreign policy of the 
country many times: (a) on Aug. 20, 1948, see India: Constituent Assembly: Legisla- 
tive Debates, Vol. 6, Pt. 1 (Aug. 9-13, 1948), pp. 380-381; (b) on March 9, 1949, see 
ibid., Vol. 2, Pt. 1 (Feb. 18-March 10, 1949), pp. 1400-1401; (ce) on Dee. 6, 1949, see 
ibid, Vol. 4, Pt. 1 (Nov. 28—Dee. 24, 1949), pp. 233-234; (d) on Feb. 27, 1950, see 
India: Parliamentary Debates, Vol. 1, Pt. 1 (Feb. 1950), p. 495. 

Even in the case of the People’s Republic of China there was not much discussion of 
India’s policy of recognition because the Government of India had acted rather promptly, 
giving no occasion to raise the issue. 

86 Most notable of them was Amrita Bazar Patrika, Calcutta, a leading English daily 
of the country. It published a long editorial on Dec. 10, 1949 (p. 4), and an article 
by Prof. M. L. Choudhry, which according to it was a ‘‘realistic point of view,’’ ou 
Dec. 18, 1949 (see Magazine Section at p. 9). 

87 Amrita Bazar Patrika, Caleutta, Dec. 10, 1949, editorial, p. 4. 

88 For the reasons responsible for British delay, see the speech of Mr. Kenneth 
Younger, the Minister of State in the House of Commons on April 27, 1950, 7 Keesing’s 
Contemporary Archives 10678. Moreover, in international law, a clear demarcation of 
boundaries has, in the past, not been considered a prerequisite of statehood. An ex- 
ample in point is the recognition of many states whose frontiers were not clearly 
demarcated after the first World War. See Ti-Chiang Chen, The International Law of 
Recognition 56 (1951). 
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capable of being substantiated, to say that the delay was unconsciously and 
imperceptibly caused by the fact of partition. India was certainly against 
Palestine being partitioned, but once the partition had taken place, the 
situation changed entirely. India considered the partition of Palestine, 
like her own partition, as an accomplished fact and did not favor the 
formulation of her recognition or any other policy on the ground that she 
did not like the partition. | 

A. close scrutiny of the situation would reveal that India’s hesitancy, 
resulting in the delay in recognition of Israel, can be attributed mainly 
to two reasons. The first was that the Muslims constituted the main 
minority community in India. Some of them were and are holding guber- 
natorial as well as political positions, and thus exercising a fair degree 
of influence which had to be taken into account in deciding a case in 
which their communal and religious susceptibilities had been provoked. 
This influence, had the times been normal, would not have been so im- 
portant. But it may be recalled that this was a time when the cleavage 
between the two communities in India was considerable and the Indian 
Government was unwilling, for the sake of domestic normaley and good 
will, to take any step which even distantly could be interpreted to mean 
injury to the sentiments of the Muslim minority in the country. 

The other equally, perhaps more, important factor in the delay in 
recognition of Israel was the attitude of the Arab states toward Israel. 
India was not only on very friendly terms with these states, but was 
keen to co-ordinate her foreign policy with them with a view to strengthen- 
ing the influence of Afro-Asian nations. The attitude of Arab states 
toward Israel was uncompromising and they were pressing the Government 
of India to withhold recognition.®® In such a situation, the Government of 
India was desperately trying to create an atmosphere in which her recogni- 
tion of Israel would not be treated as an unfriendly act toward the Arab 
states. Under these circumstances the delay in extending recognition to 
Israel was understandable, although, according to some, it may not have 
been justifiable. 

In this connection a very important point should not be ignored. 
Because of its general policy of recognizing the facts of a situation, the 
Government of India never adopted a policy which can really be character- 
ized as non-reeognition of the state of Israel. Although in the beginning 
the Government of India’s view was not categorical, yet as time passed 
by and the situation regarding Israel emerged clearer, the attitude of the 
Indian Government also grew clearer and more positive. For example, 
in August, 1948, when only a couple of months had elapsed since the 
partition of Palestine, Prime Minister Nehru, speaking of Israel, said that 
a ‘‘new State was formed and we had to wait.’’*° But within a few 


88 See the explanation of the official spokesman of the External Affairs Ministry, 
Government of India, on Sept. 17, 1950, Hindustan Times, New Delhi, Sept. 18, 1950, 
p. L 

40 See India: Constituent Assembly: Legislative Debates, Vol. 6, Pt. 1 (Aug. 9-13, 
1948), p. 318. 
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months he said that ‘‘Israel is a State which is functioning as such... .’’® 
Again, still after a few months, he declared that ‘‘Israel’s recognition 

. cannot obviously be indefinitely deferred,” and that the Indian 
Government ‘‘would like to act in this matter.” 4 A little later he 
announced that ‘‘of course, the fact of Israel being there as a State is 
recognised by us.’’*% These four statements made by the Prime Minister 
between the formation of Israel in May, 1948, and India’s formal announce- 
ment of recognition in September, 1950, clearly indicate the different stages 
of the growth of the Indian attitude which culminated in recognition. 
In the first statement he only indicated that his Government had taken 
note of the creation of Israel; in the second he acknowledged that the 
state of Israel was functioning normally, thereby implying that it deserved 
to be recognized ; in the third he spoke in more specific terms and virtually 
promised recognition; in the last he was positive, laying at rest all specula- 
tion about India’s recognition policy toward Israel. Because of these 
statements, the press throughout the year speculated that India’s recogni- 
tion was coming.** 

India’s policy in relation to Israel was a case where the recognizing 
country was sure that she had to grant recognition, the only consideration 
being the time of the announcement of such a decision. The Government 
of India’s object in deferring the decision for some time was never to 
impair the interests of Israel. Rather its efforts were directed toward 
securing a peaceful settlement between the Arabs and the Israelis. It is 
well known that the Government of India was working in close co-operation 
with the Arab states in the United Nations. But more significant was the 
fact that they were co-ordinating their policies with those of the Govern- 
ment of Israel also. Indian leaders believed that a little delay would 
help their representatives in the United Nations and elsewhere to play a 
more effective rôle in bringing about a settlement to the satisfaction of 
both parties.*® It is possible that India even advised the Arab states to 
recognize Israel and thus reconcile themselves to the emergence of the 
state of Israel.** 

The foregoing considerations, obviously, could not form the basis of 
India’s deferring recognition beyond a certain limit of time. Besides, 
towards the end of December, 1949, she had extended recognition to China. 
A different course in the case of Israel would have placed India in a 
paradoxical situation. Therefore, on September 17, 1950, the following 
one-line announcement was made by the Government of India: ‘‘The 


41 Ibid., Vol. 4, Pt. 1 (Feb. 18—-March 10, 1949), p. 1400. 

42 Ibid. (Nov. 28—Dee. 24, 1949), p. 233. 

43 India: Parliamentary Debates, Vol. 1, Pt. 1 (Feb. 27, 1950), p. 495. 

44 For example, see the New York Times of Jan. 28, p. 6; Nov. 14, p. 2; Dec. 5, 
1949, p. 2. 

45 See the statement of the spokesman of the Ministry of External Affairs, Govern- 
ment of India, Hindustan Times, New Delhi, Sept. 18, 1950, p. 1. 

46 This belief delayed Israeli recognition and even later it prevented India from 
entering into diplomatie relations with Israel. See Nehru’s clarification in Washington, 
New York Times, Dec. 20, 1956, p. 4. 47 See ibid., Dec. 15, 1949, p. 2. 
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Government of India has decided to accord recognition to the Government 
of Israel.’’ 48 

The reasons which ‘‘prompted’’ the Government of India to recognize 
Israel were given out by an official spokesman of the Government. The 
first and most important of them was that ‘‘the Government of Israel has 
been in existence for two years and there is no doubt it is going to stay.” 
The second, and perhaps not so important, was that 


India and Israel have been working together for the last two years 
in the United Nations and other international bodies, and Israel has 
been throughout this period collaborating with other members of the 
United Nations for furthering the cause of world peace and establish- 
ing better economic and social conditions in all parts of the world. 


Finally, it was stated that ‘‘continuing non-recognition is not only incon- 
sistent with the overall relationship but even limits the effectiveness of 
the Government of India’s role as a possible intermediary between Israel 
and Arab states.’’ This clearly meant that the Government of India 
thought that a point had been reached when the policy of delay in recog- 
nizing Israel was likely to defeat the very purpose for which it was being 
pursued. It was also disclosed by the spokesman that a memorandum had 
been received by the Government of India from the Government of Egypt 
suggesting that recognition should not be granted to Israel. In reply 
the Government of India stated that the new step would in no way impair 
its relationship with Arab states.*® 

In recognizing Israel, India onee more reiterated her determination to 
subseribe to the principle of de factoism, even if it was at the risk of 
some misunderstanding or alienating the sympathies of some of her best 
friends in the world. At the same time it is quite true that to a degree 
the Indian policy was a matter of expediency governed by the consideration 
that restraint was essential. 

The decision to recognize Israel was weleomed by the people of India. 
This is largely reflected in the view taken by the press. Some editorial 
comments were critical of the delay, but most of them Justified it in view 
of national and international conditions.°° The Government of India’s 
delayed recognition also had the support of some persons who did not 
see eye-to-eye with the Government on many other issues.* 

Before concluding, two more points may be considered. The distinction 
between de facto and de jure recognition in international law has been 
a source of infinite confusion. ‘‘The subject has been,’’ observed Edwin 
Borchard, ‘‘unduly complicated by chameleonic use of the term de facto,’’ °? 


48 See the communiqué issued by the Government of India, Hindustan Times, New 
Delhi, Sept. 18, 1950, p. 1. 

49 Ibid. See the report of the Special Correspondent. 

50 See the following: Hindustan Times, New Delhi, Sept. 19, 1950, editorial, p. 4; 
National Herald, Lucknow, Sept. 19, 1950, editorial, p. 4; Statesman, Calcutta, Sept. 20, 
1950, editorial, p. 6; Times of India, Bombay, Sept. 20, 1950, p. 6. 

51 See for example the views of Acharya J. B. Kriplani, India: Lok Sabha Debates, 
1956, Vol. 9, Pt. 1, Col. 501. 52 See 26 A.J.I.L. 927 (1932). 
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and Herbert W. Briggs calls it a “familiar and confusing distinction.’’ 53 
In the case of Israel we have already noted that this distinction was 
observed by the Governments of the United States and the United King- 
dom. Both governments first extended de facto recognition and later 
made it de jure.5* The Soviet Union did not make any such distinction.” 
The Government of India, like the Soviet Union but unlike the United 
Kingdom and the United States, avoided the confusion of the distinction 
in their announcement of recognition.’ 

Another point respecting the distinction between recognition of govern- 
ments and recognition of states may also be considered in this context. 
Frequently the practice of most states has not tried to separate the two 
in what Chen calls ‘‘watertight compartments.” 5 In fact, the general 
practice leads one to the conclusion that the two terms have often been 
used interchangeably. In the case of Israel this generalization is particu- 
larly true. As has been mentioned, the Governments of the United States 
and the United Kingdom granted recognition to the Government of Israel.: 
Similarly, the announcement of the Government of India referred to the 
Government of Israel only, without making any mention of the state of 
Israel." The clear implications of the announcements of all three countries 
were that ‘‘recognition of a new state is often accomplished by the recogni- 
tion of its Government.’ In contradistinetion to this, the Soviet Union 
was unambiguous and specific. Its statement said that the ‘‘USSR 
has decided to recognise officially the State of Israel and its Provisional 
Government.’’ 81 

Further, by recognizing Israel, though not establishing diplomatic 
relations with her to this date, the Government of India has clearly 
provided weighty reason for thinking that it distinguishes between reeog- 
nition as a legal act and the establishment of diplomatic relations as a 


purely political act, a view confirmed by the state practice of most 
countries. °? 


SPAIN 


The state of Spain and the Government of Franco were in existence 
long before India became independent in 1947. The reason for including 


53 33 ibid. 689 (1939). 54 See p. 404 above. 

55 Sce p. 404 above. 56 See pp. 407-408 above. 

57 See Chen, op. cit. 101. 

58 For U. S., see 18 Dept. of State Bulletin 673 (1948); for U.K., see Foreign Office, 
Press Release, Jan. 29, 1949. 

59 See Government of India’s announcement of Sept. 17, 1950, Hindustan Times, 
Sept. 18, 1950, p. 1. 60 Chen, op. cit. 101. 

81 See Molotov’s letter quoted in 42 A.J.I.L. 620 (1948). 

62 See, for example, the view of the Government of the United Kingdom expressed in 
1948. ‘‘It should be made clear that recognition of an entity as a State in no way 
requires the entry into diplomatic, or any other particular relations, with the entity so 
recognised. Whether a State enters into diplomatic or other relations with another 
State is, and must remain, a matter for purely political decision.’’ Quoted in Herbert 


W. Briggs, The Law of Nations 102-103 (New York: Appleton-Century-Crofts, 2nd 
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Spain in this study is that India treated the problem of establishing 
diplomatic relations with Spain as that of extending recognition to her. 
The problem may be studied in the general context of India’s attitude 
toward Spain after the second World War. 

Franco had come into power in Spain with the aid of the Axis Powers. 
India shared the Allies’ dislike of Franco Spain during the war and 
supported wholeheartedly the December, 1946, General Assembly resolution 
barring Spain from membership in the United Nations and its specialized 
agencies. But her policy seemed to undergo a change when India, along 
with France, the United Kingdom and other Members, abstained in the 
vote of November 4, 1950, rescinding the 1946 resolution.** A further 
indication of change may be seen in the October, 1950, negotiations of a 
Trade Pact with Spain.®* This did not, however, alter substantially the 
relations between the two countries and certainly did not imply recognition 
of Franco Spain. Moreover, in 1952, it was announced that the Govern- 
ment of India had approached the Spanish Government with a view to 
opening a consulate in Bareelona.®*’ This decision was subjected to scathing 
criticism, particularly by a Communist member of the Indian Parliament, 
who considered it a ‘‘quasi-diplomatic’’ relationship. Obviously, the de- 
cision to open a consulate in Spain was taken with a view to have more 
trade between the two countries, a policy which the Government of India 
had adopted as a part of its general reconstruction policy for the country. 
Strangely enough, this decision was not given a concrete shape, although 
there was no indication of any setback in the improving relations of the 
two countries. Toward the end of the year 1955, when eighteen new 
Members, including Spain,.were admitted to the United Nations, the 
Government of India gave a significant indication of a softening of their 
attitude with respect to Spain. India joimed in the almost unanimous 
verdict of the General Assembly that Spain be admitted to the United 
Nations. ® 

63 See the speech of Mr. Menon, U.N. General Assembly, Ist Sess., Official Records, 
2nd Pt., 1946, Plenary Meeting, Dec. 12, 1946, p. 1220. This resolution contained a few 
other provisions also, including a directive to the Members of the United Nations to 
recall their diplomatic representatives. 

64 See U.N. General Assembly, 5th Sess., Official Records, 1950-51, Ad Hoc Political 
Committee, 30th Meeting, p. 192, and tbid., 1950-51, Plenary Meetings, pp. 380-381. 

65 See India News, published by the Public Relations Department, India House, 
London, Oct. 14, 1950, p. 4. At an unofficial level, trade was going on even before 
this Pact. 

66 See Jaffe, Judicial Aspects of Foreign Relations 115 (Cambridge, Mass., 1933). 
However, it is not difficult to discover the exceptions to this generally accepted rule. For 
example, the Government of the United Kingdom ‘‘considered the conclusion of a trade 
agreement as an act of recognition.’’ See Chen, op. cit. 194. 

67‘*Tt has been decided to open a Consulate of India at Barcelona. The Spanish 
Government’s approval is awaited.’’ See Report of the Ministry of External Affairs, 
Government of India, 1951-1952, p. 8. 

68 It has not been possible to ascertain the reasons for it, although it is probable 
that criticism in Parliament did exercise some influence. 

69 <* Almost’? because there was no vote against Spain, although Belgium and Mexico 
abstained from voting. 
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After voting for the admission of Spain to the United Nations, India 
decided to follow the logical consequences of her stand. An impression 
was created that the establishment of diplomatic relations was being con- 
sidered.7° The impression was correct. On May 25, 1956, the following 
press communiqué was issued by the External Affairs Ministry of the 
Government of India: ‘‘It has been decided to establish diplomatie relations 
between the Government of India and the Government of Spain, and to 
exchange diplomatic representatives at the embassy level.’’™ 

Although the announcement does not specifically refer to recognition, it 
undoubtedly amounted to recognition. The following considerations may 
be taken into account in support of this contention. It is generally agreed 
‘‘that the exchange of diplomatic representatives constitutes recognition, 
is in principle open to less dispute than any. other form of implied 
recognition.’’** Besides, since recognition ‘‘is essentially a matter of 
intention," the subsequent relationship and pronouncements of the 
leaders of the Government of India confirm this inference. For example, 
Prime Minister Nehru, making an obvious reference to Spain, stated in the 
Parliament of India that ‘‘we recognised a country which we had not long 
recognised.” "t Lastly, the practice of India in general and the declarations 
of Prime Minister Nehru, in particular, drive us to the conclusion that the 
Indian Government considers recognition and the establishment of diplo- 
matic relations as almost one and the same thing.” Hence, it can safely 
be concluded that the announcement of intention to establish diplomatic 
relations meant India’s recognition of the state of Spain as well as the 
Government of Franco. 

The causes of India’s recognition of Spain should be closely considered. 
Although no explanation was given by the Government of India at the time 
of recognition, the remarks of government leaders made on other occasions 
throw some light on the reasons for Spain’s recognition. A few months 
after Spain’s recognition by India, Prime Minister Nehru, during the 
debate on the international situation in the Parliament of India, made a 
casual reference to Spain. Speaking generally, he said that ‘‘it was our 
policy to recognise any country that was an independent functioning 
country represented in the United Nations.’ He also made a special 
reference to Spain in this context and explained that India had extended 
recognition to Spain in spite of disagreements on policy.”® It seems that, 
in recognizing Spain, considerable importance was attached by the Govern- 
ment of India to the question whether or not a country was a Member of 
the United Nations. Although it is generally agreed that membership in 
the United Nations is not tantamount to recognition by all the Member 


70 See Statesman, Calcutta, May 26, 1956, Report of the Special Correspondent on p. 1. 

71 See Hindustan Times, New Delhi, May 26, 1956, p. 1. 

72 See Chen, op. cit. 196. 

73 See 1 Hackworth, Digest 166. Most other writers agree with this view. 

74 Bee India, Loksabha Debates, 1956, Vol. 9, Pt. 2, Col. 594. 

75 There are a few exceptions to this rule, the most outstanding being the case of 
Israel in relation to India. 

76 See India, Loksabha Debates, 1956, Vol. 9, Pt. 2, Col. 594. 
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States of the Organization, yet it would be an extremely paradoxical 
situation for any country to support a state for membership and at the 
same time refuse to recognize that state. India did not adopt such an 
inconsistent course, either in the case of Spain or in the case of Israel. 

In India’s relations with Spain time acted as a great healer. In the 
beginning, the leaders of India, in dealing with Spain, exhibited their 
intense dislike for a totalitarian system. The dislike was naturally 
oblivious to the dictates of the hard realities of international politics, 
under the pressure of which a government has to have certain relationships 
in spite of ideological differences. Secondly, India shared the passions of 
the Allies against Spain which had been considerably aroused by the second 
World War and which took time to extinguish. Because of these two 
factors, a situation was created in which the Government of India failed 
to have a proper perspective. Consequently, they adopted a course for a 
number of years which was inconsistent with their professions, past as 
well as present. It was also contrary to their recognition policy toward 
China and many other countries. It is true that India’s recognition of 
Spain was a ‘‘vivid confirmation of the view, constantly put forward by 
India, that questions of ideology, or antipathies should not prevent coun- 
tries from doing business with each other or of showing factual awareness 
of each other’s existence.” 7? But it should not be forgotten that the 
Government of India took about a decade to realize this in the case of 
Spain, while in other cases it took only weeks or, at most, months. 
Again, it is also true that recognition ‘‘did not amount to India’s support 
of the Franco dictatorship or her approval of the violence through which 
Franco waded to supreme power in Madrid.’’7? But at the same time 
it cannot be denied that the intensity of India’s dislike for the Franco 
Government and the vehemence of her opposition to it were considerably 
toned down as time passed by. 

In certain quarters of India, it was stated that the decision to recognize 
Spain was partly influenced by the deteriorating relations of India with 
Portugal. It will be recalled that the Portuguese possessions in India have 
been a bone of contention between the two countries throughout the last 
decade. Both sides clung to their uncompromising attitude, as a result 
of which diplomatic relations were completely severed in August, 1955.7 
Among other things, the Portuguese Government tried to give an impres- 
sion to the outside world that India’s policy was anti-Christian or at least 
anti-Catholic.®® It was stated that the normalization of relations with 
Spain would serve two purposes insofar as Indo-Portuguese relations were 
concerned. In the first place, India’s diplomatic mission in Spain ‘‘could 
serve as a useful listening post adjoining Portugal.’’ Seeondly, it would 
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help remove the impression in certain quarters that the Government of 
India was anti-Catholic. These quarters even speculated that ‘‘a promi- 
nent Indian Catholic leader is likely to be appointed India’s first ambas- 
sador in Madrid.’’** It is difficult to determine to what extent this factor 
influenced recognition of Spain by India. At any rate, the view does not 
seem purely to be a figment of imagination, although it is possible that 
the imagination was somewhat overstretched. 

The problem of Spanish recognition had been solved by most Western 
Powers much earlier. The United States had granted reeognition to the 
Franco Government in April, 1939.8? The United Kingdom had also 
extended recognition to the Government of Spain the same year.® India’s 
delayed recognition may not be taken as a basis of the Government of 
India’s general policy in such cases. As a matter of fact it was a case 
where political considerations prevented India from followmg a course 
of action which she has generally followed and has recommended that 
others follow. Hence the instance of Spain should be treated as an 
aberration of some importance in India’s general policy of recognition. 


VIETNAM 


The Government of India’s continued non-recognition of the two states 
of Vietnam, North as well as South, has introduced new elements in its 
recognition policy, and therefore, is well worth studying. The policy may 
be studied by taking into account the political and legal situation of the 
region and India’s attitude toward it at the following three stages in the 
postwar period: (1) Vietnam in the middle of the year 1947, when India 
attained independence; (2) Vietnam in the beginning of the year 1950, 
when recognition was extended to North Vietnam and South Vietnam by 
their respective allies; (3) North and South Vietnam after the Geneva 
Conference in May-July, 1954. 

To take up the first stage, it will be recalled that after the collapse of 
the Japanese control in Indo-China, the British forces took possession of 
the southern part, and the Chinese forces of the northern part, of Vietnam. 
On March 24, 1945, the Provisional French Government announced that 
within the French Union Indo-China would be allowed ‘‘to enjoy freedom 
in keeping with its stage of evolution and its capacities.” %4 Although the 
language of the declaration was couched in a manner that was far from 
clear, the Viet Minh did not resist the landing of French forces in Indo- 
China, which began in September, 1945, hoping that their country would 


81 It may be mentioned that whatever the reasons, this view proved to be wrong by 
subsequent events. The Government of India did not appoint a separate Ambassador 
for Spain. Mrs. V. L. Pandit (a non-Christian), India’s High Commissioner in London, 
was concurrently accredited in Spain. 82 See Hackworth, op. cit. 297-298, 

83 See 1 Oppenheim, International Law 146. 

84 For the full text of the Declaration see Journal Officiel de la République Frangaise, 
pp. 1606-1607 (March 25, 1945). It is reproduced in Allan B, Cole, Conflict in Indo- 
China and International Repereussions, A Documentary History, 1945-1955, pp. 5-6 
(New York: Cornell University Press, 1956). 
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eventually be granted independence. The negotiations for arriving at a 
settlement began soon after, but the two parties, the French and the Viet 
Minh, failed to reconcile their points of view. Consequently, hostilities 
increased and fighting broke out toward the end of 1946. Obviously, the 
reasons for failure to reach an agreement were that the French authorities 
wanted genuine control, a position which was unacceptable to the Viet 
Minh. For about two years the conflict was in the nature of a civil war 
between the forces of the Viet Minh and of Bao Dai, who had been 
installed as Emperor by the French in the South. 

Thus independent India found Vietnam in the grip of a civil war 
between the nationalist forces led by Viet Minh, who wanted to liberate 
the country from the French, and Bao Dai, who was being supported by 
the French with a view to retaining their influence. The reaction of the 
Government of India was in line with its general policy. It unequivocally 
denounced thé French colonial policy and supported the nationalists.%* 
But in its enthusiasm it did not rush to extend recognition to the Viet 
Minh. Of course, there was no question of recognizing Bao Dai because 
his position was much more doubtful. The reasons for not recognizing 
any or both regions were that they fell short of many elements of statehood. 
The status of Vietnam, after the second World War, was that of a 
dependency of France. Besides, the country was not under the effective 
control of either of the two contending parties. The country was in the 
midst of a civil war. On top of all this, the whole state of affairs of the 
region was absolutely unstable. In these circumstances, India, with 
other nations, abstained from recognizing Vietnam and preferred to wait 
and watch the situation. Their course of action was consistent with 
the principles of international law which bar recognition in the above 
circumstances. 

A different course of action which the Government of India adopted in 
the case of Indonesia may briefly be considered, with a view to appreciating 
India’s policy toward Vietnam. India, within a few months after attaining 
freedom, extended de facto recognition to the Republic of Indonesia." 
It may be pointed out that the two situations, Indonesian and Vietnamese, 
were different in many respects. Although a dependency of the Dutch 
before the second World War, Indonesia had been organized into an 


85 fí The agreement with the Vietnam Government was much more difficult because 
of the greater strength of the entrenched Vietnam organizations and its unwillingness to 
yield on major issues of French territorial or political control.’’? See Franz H. Michael 
and George E. Taylor, The Far East in the Modern World 588 (New York: Henry Holt 
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independent state after the Japanese surrender in August, 1945. Thus 
her status became different from that of Vietnam. Later intervention by 
the Dutch, in a bid to resume their authority over Indonesia, was, in fact, 
an attempt to reverse an accomplished fact. Subsequent events in Indo- 
nesia were viewed by the Government of India as an attack on popular 
government, the de facto authority of which had been recognized by many 
countries, including India and the United States. Through the so-called 
Linggadjati Agreement of 1947, even the Dutch had ‘‘recognised the 
Indonesian Republie as the de facto authority on Java, Madura, and 
Sumatra.” ° It may also be mentioned that the dispute between the 
Republic of Indonesia and the Dutch authorities was treated as a conflict 
between two states by the United Nations.*° 

The policy pursued by the Government of India toward Vietnam at this 
stage was similar to that of other countries. It was almost unanimously 
held at that time that Vietnam had not reached a stage when recognition 
is called for. 

The second stage, beginning with 1950, witnessed a basic change in 
the nature of the struggle in Vietnam. Up to then it was a conflict essen- 
tially between nationalism and colonialism. From then on it took the 
form of Communism versus non-Communism, which ‘‘assumed the propor- 
tions of major international importance.” ®t The reasons for this change 
were twofold: first, the emergence of the People’s Republic of China, 
and second, the policy of Communist containment adopted by the Western 
Powers, led by the United States. As a consequence of this change an 
effort was made on both sides in Vietnam to consolidate and formalize the 
existing situation with the active help of their respective supporters. On 
December 80, 1949, the famous Elysée Agreements reached between France 
and Bao Dai were implemented. As a reaction to it, Viet Minh declared 
itself ‘“‘the only lawful government representing a unified Vietnamese 
people.’’ It also expressed its willingness ‘‘to establish diplomatic rela- 
tions with any government respecting equality of rights, and the territorial 
and national sovereignty of Vietnam... .’’*®? It is notable that Bao Dai 
as well as Ho Chi Minh laid stress on independence and claimed to repre- 
sent the whole of Vietnam. The two power blocs acted almost immediately. 
In response to Viet Minh’s invitation, the People’s Republic of China 
announced that it ‘‘regards the Government of the Democratic Republic 
of Vietnam as the legal Government representing the will of the Vietnam 


88‘... the Dutch were faced with the fait accompli of a newly established inde- 
pendent republice in their former colony.’’ See Franz H. Michael and George E. Taylor, 
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people,” and that ‘‘it is willing to establish diplomatic relations. . . .’’% 
Soon after, the Soviet Union declared that ‘‘learning that the Democratie 
Republic of Vietnam represents the overwhelming majority of the popula- 
tion of the country, the Soviet Government took the decision of establish- 
ing diplomatic relations... .’’°* Thus the two principal countries of a 
bloe, along with their satellites, extended recognition to Vietnam. Western 
Powers considered it as a ‘‘green light for the extension of the Communist 
revolution from China to the rest of Asia.” Largely as a reaction and 
a reply, the Governments of the United States and the United Kingdom 
simultaneously accorded diplomatic recognition on February 7, 1950, to 
South Vietnam, headed by Bao Dai. The United States Department of 
State stated that it considered the Elysée Agreements a grant of independ- 
ence to Vietnam.®® Although the Government of the United Kingdom 
did not specify the reasons in its announcement, the implications of its 
action were stated to be different from those of the United States. The 
United Kingdom did not consider Vietnam an independent state, but 
thought that it was ‘‘an Associate State within the French Union.’’*” 
Allan Cole rightly observes that the British Government acted ‘‘perhaps 
more realistically.’’°* Of course, it is open to question whether its act 
of recognition was legally sound in the context of its views on the status 
of Vietnam. 

This situation created an occasion for the Government of India to 
re-examine and re-assess the conditions in Vietnam in order to formulate 
its recognition policy. Consequently, it asked its representative In Saigon 
to send ‘‘a detailed report of the situation in that country and the extent 
of public support the present Government of Indo-China had behind 
them.’’*® After considering this report, India decided upon a course of 
action which was diametrically opposite to that of either of the two power 
blocs. Her view was ably stated by Sir G. S. Bajpai, the then Secretary 
General of the Ministry of External Affairs, Government of India. In 
view of its importance it may be quoted in some detail: 


We feel that in Indo-China there is not one power but two, Bao 
Dai and Ho Chi Minh. We do not propose to recognise either until 
one Government is in effective control of the whole territory. We have 
listened to both sides. 

We naturally want to see a fully independent Indo-China but our 
viewpoint differs from that of other powers, specially the West. Bao 
Dai is not generally recognised as truly representing a nationalist 
Indo-China. Many people seem to prefer communism to French 
control. The transfer of power by the French to Bao Dai has not 


93 See the note of Foreign Minister Chou En-lai to Hoang Minh Giam, dated Jan. 18, 
1950; reproduced ibid. 121. 

94 See the order of A. Vyshinsky, dated Jan. 30, 1950, quoted ibid. 122. 

95 See the editorial in the New York Times, Feb. 1, 1950, p. 28. 

96 See par. 4 of the announcement in 22 Dept. of State Bulletin 291-292 (1950). 

87 See The Times (London), Feb. 8, 1950. 93 See Allan Cole, op. cit. 89. 

98 See the statement of Dr. B. V. Keskar, the then Deputy Minister for External Af- 
fairs, Government of India, in the Times of India, Bombay, Jan. 3, 1950, p. 7. 
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been fully complete, as was the transfer of power to India and 
Pakistan. 

So long as Bao Dai represents a facade, it is impossible for a real 
nationalist Indo-China to support him. We are not champions of 
communism, but of nationalism. If the people of Indo-China want 
communism, that’s their business.?° 


A study of the stand taken by the Government of India indicates a 
number of points: 

First, she refused to accept either Bao Dai or Ho Chi Minh as a 
representative of the whole of Vietnam, which was a correct view. The 
countries which had disregarded this stark reality had done so because it 
served objectives of their foreign policies. India had no such axe to 
grind. She acted on the basis of her own judgment formed after due 
attention had been paid to the information of her representative on the spot. 

Secondly, India was also not prepared to accord recognition to both 
regimes In Vietnam. Had she done so, it would have amounted to her 
approval or acceptance of the partition of Vietnam, a situation that India 
was disinclined to accept, partly because of her own bitter experience of 
a similar process. She shared the view held by recognizing countries, 
as well as by the two parts of Vietnam, that independence and unification 
were the most desirable and right solution of the problem. 

Thirdly, India was not sure that Bao Dai was heading an effective 
government even in the southern part, as was claimed by his government as 
well as by the French authorities. It is true that in certain cases it may 
be difficult, at times even impossible, to ascertain effectiveness of a govern- 
ment, but in most others it is not so. In the case of China, for example, 
it was clear that there were neither foreign troops on the mainland of the 
country nor any noticeable internal opposition to the new regime. In the 
ease of South Vietnam the situation was very doubtful because of the 
French troops. Besides, Bao Dai was not a popular figure even inside the 
country. He was considered a puppet of the French. Some Western 
commentators have agreed with this view.'* 

Fourthly, India did not consider that the Elysée Agreements had given 
independence to Vietnam. A few instances from the provisions of the 
Agreements substantially support India’s contention.?°? In the sphere of 
foreign policy, Vietnam was not given full and exclusive authority. The 
power to determine the foreign policy of Vietnam was given to the French 
Union, of which the former was to be a part The Vietnamese Govern- 
ment was not free to have diplomatic relations with other countries. It 


100 See the report of C. L. Sulzberger from New Delhi in the New York Times, April 
29, 1950, p. 8. He deseribes Sir G. S. Bajpai as ‘‘India’s small, wise, soft-spoken 


diplomatic expert’? and ‘‘righthand man of Pt. Nehru in such matters.’’ He also 
characterizes the above statement as India’s ‘‘fundamental policy.’’ 
101 After about a year it was stated that ‘‘only limited progress was made... in 


winning popular support for Bao Dai regime.’’ See Russell H. Fifield, op. cit, 40. 

102 For a full text of the Elysée Agreements, see Accords Franco-Viétnamiens 45-58 ; 
also reproduced in Allan Cole, op. cit, 72-79. 

103 Ibid., par. 1, under Diplomatic Status of the Agreements. 
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required ‘‘an agreement’’ of the French Government. The formal 
acereditation and reception of foreign representatives was to be carried out 
jointly by the President of France and the Emperor of Vietnam. Even 
ordinary agreements with other countries needed the ‘‘approval’’ of the 
High Council of France. In military matters there were several restric- 
tions on the power of the state of Vietnam. They had no exclusive and 
unilateral power to decide the strength of the army;*’ they had to have 
army equipment through the French Government;?* in case of war a 
French general officer was to be in charge of all forces, including those of 
the Vietnamese.*°® These provisions speak for themselves and give a clear 
indication of the effects of the Elysée Agreements on the independence of 
Vietnam.?*° For contrast it is enough to look at the corresponding pro- 
visions of the Indian Independence Act, 1947, a law which had been passed 
by the Parliament of the United Kingdom and which had given freedom 
to India and Pakistan. 

Lastly, the political approach of India toward the whole problem in 
Vietnam was basically different from that of the West, as well as the Soviet 
bloc. She was not allergic to Communism in cases where the people of a 
country wanted to have that system. It has been the Government of 
India’s consistent policy that the form of government and pattern of 
society are matters to be determined solely by the people of a region 
themselves. Any effort on the part of a foreign Power to boost or bolster 
up a particular ideology has been considered by India as undesirable 
intervention. Because of her own experience in the past, her policy 
aimed at seeing the triumph of the nationalist forces and the subsequent 
termination of colonialism in the area of Vietnam. Although Ho Chi Minh, 
in her opinion, at least up to that time, represented the national aspirations 
of Vietnam much more than Bao Dai, she refused to recognize even the 
former on the ground that the situation was extremely flexible. In view 
of the continuing civil war, nothing could be predicted with certainty about 
future developments. Generally, India has taken sides with Afro-Asian 
countries against Western Powers in ending all kinds of exploitation, yet 
in the present ease she did not do so.444 Because of the foregoing con- 
siderations, India adopted a policy of non-recognition in 1950. In 
pursuing this policy she agreed with Yugoslavia and a few others that in 


104 Ibid., par. 5. 105 Ibid., pars. 3 and 4. 

106 Ibid., par. 8. 

107 See par. 2, under Military Status of the Agreements. 

108 [bid., par. 4. 109 Ibid., par. 7. 

110 Eyen Western Powers who had extended recognition were in agreement with 
India’s view, at least to a certain extent. ‘‘Being sensitive to the charge that this was 
a ‘puppet’ State, the Government in Washington, particularly, urged that more au- 
tonomous power be progressively transferred to the regime of which Bao Dai had become 
Head of State.’’ Allan Cole, op. cit. xxv. 

111 This is admitted even by those who are eritical of certain aspects of the foreign 
policy of the Government of India. For example, Werner Levi remarks that in Vietnam 
India ‘‘has refused to take sides.’’ See his book, Fundamentals of World Organization 
66 (Minneapolis, 1950). 
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Victna n the ‘‘juridieal aspect of the problem is far more complicated.’ 15 
A certain section of public opinion in India did not approve of this policy. 
Ii wanted Ho Chi Minh to be supported with a view to ending French 
influence in that part of Asia. Mr. Asoka Mehta, a leading political iign 'e 
oi the country, criticizing the Government of India’s policy in relation io 
Vietnam, observed: ‘' ‘Neither this nor that’ may be a convenient stvategein 
but noi effective statesmanship.’’ 14 

In the subsequent three and a half years the civil war continued, cach 
side taking help from foreign Powers. When, in the beginning of 1954, 
the conflict in Vietnam showed signs of developing into a major war, the 
Geneva Conference was held and an agreement was reached between tie 
bie Powers in July, 1954. India’s rôle, particularly in the behind-the- 
scene negotiations, was considerable. As a result of this Agreement, in 
addition to ending hostilities, ‘‘the principles of independence, unity and 
territorial integrity for the whole of Vietnam were accepted. It was 
also agreed to hold elections within two years in order to ascertain the 
“national will.” Pending elections, the Geneva Cease-Fire Agreements 
partitioned the country with the 17th Parallel as a line of demarcation 
between the two parts." 

The Geneva Agreement should be treated as a beginning of the third 
Stage in India’s recognition policy toward Vietnam. It was also the 
beginning of a new phase for all the states in Indo-China. A few mouths 
after the Agreement, India extended de facto recognition to the two indo- 
Chinese states, Laos and Cambodia." In the ease of Vietnam, she per- 
sisted in pursuing her old policy of non-reeognition because the country 
‘as to be reunited after the elections, as stipulated by the Geneva Agree- 
nent. As is well known, due to certain reasons, elections could not be 
held and the partition of Vietnam along the 17th Parallel seems to have 
assumed a permanent basis, although it was ‘‘visioned only as a temporary 
military demarcation line.” 8 In the meantime South Vietnam has 
enacted its own Constitution, which was promulgated on October 26, 
1956."°? North Vietnam continued to follow the Constitution of 1946. 
Since the Geneva Agreements, the two regions are functioning like other 
politically organized communities, having all the elements of states. 

The main problem that arises now is whether India’s policy of non- 


112 Kee a report from Belgrade, Yugoslavia, in the New York Times, Feb. 4, 1950, p. 3. 

113 See his article, ‘India’s Foreign Policy—I, The Socialist View,’’? 7 India Quar- 
terly 104 (New Delhi, 1951). 

114 See par. 7 of the Final Declaration of the Geneva Conference on the Problem of 
Restoriig Peace in Indo-China, July 21, 1954; reproduced in Allan Cole, op. cit, 160- 
161. It may be mentioned that Bao Dai refused to be a party to it. 

115 Sce the announcement of Mr. A. K. Chanda, the then Deputy Minister in the 
Ministry of External Affairs, Government of India, in the Rajya Sabha, in the States- 
man, Caleutta, Dee. 16, 1954, p. 7. 

116 See J. A. C. Grant, ‘‘The Vietnam Constitution of 1956,’’ 52 American Political 
Scicnee Review 437 (1958). 

117 See George M. Kahin (ed.), Governments and Politics in South East Asia 332 
(New York: Cornell University Press, 1959). 
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recognition of the two states of Vietnam, which she followed in the first 
two stages, is a proper and sound policy even now from the standpoint 
of the generally accepted principles of international law. It may be 
pointed out that she has all kinds of relations with both Vietnams except 
legal and diplomatic ones. In this connection two points are worth noting. 

In the first place, soon after the Geneva Agreement, India decided to 
exchange consuls. Consequently, consuls general were appointed to Saigon 
and Hanoi, the capitals of South and North Vietnam, respectively.1* The 
two Vietnams reciprocated. The effect on recognition of sending and 
receiving consuls is not very certain in international law, and ‘‘does not 
necessarily involve recognition.’’?2° The Government of India, by its 
practice in the ease of Vietnam, seems to hold that exchange of consuls is 
not tantamount to recognition, a view that has been held in many cases 
by the Government of the United States.1*4 

Secondly, the relationship between India and the Vietnams has been 
marked by the state visits of the government leaders, in some cases by 
heads of governments and states.1*2 These visits were official and al 
usual formalities were observed by the hosts and the guests. After most 
of the visits joint statements were issued. Heads of both Vietnamese states 
visited India at ‘‘the invitation of the Government of India,’’ and in their 
joint statements they were generally referred to as ‘‘President’’ rather 
than Dr. Ho or Mr. Diem. The statements were signed on behalf of their 
respective governments or states. Perhaps the most significant is the fact 
that, in their joint statements issued in New Delhi on February 13, 1958, 
the Prime Minister of India and the President of the Democratie Republie 
of Vietnam ‘‘reaffirmed their faith in Panch Sheel, the five principles 
of peaceful co-existence.” It will be recalled that the first of these five 


118 See India: A Reference Annual, 1955, p. 641 (New Delhi, Publications Division, 
Ministry of Information and Broadeasting, Government of India). 

119 There are two schools of thought on the problem. One school holds that consular 
relations do not amount to recognition. ‘‘A sending state shall not be presumed to 
have recognized the authority in actual control of a territory as entitled to such control 
because it has appointed a person or has permitted a person previously appointed to 
exercise consular functions within such territory, nor because such person has applied to 
that authority for permission to exercise consular functions.’’ See Art. 6(a), Research 
in International Law, Harvard Law School, Drafts of Conventions Prepared for the 
Codification of International Law (1932), 26 A.J.I.L. Supp. 238 (1932). There are 
others who lay emphasis on the issuance of exequatur in this context. They say that 
if the exequatur has been requested or granted, it implies recognition. See the discussion 
in Lauterpacht, op. cit. 383-387. 120 See Chen, op. cit. 198. 

121 For examples, see Lauterpacht, op. cit. 385. For the general policy of the U. 8. 
Government, see 1 Moore, op. cit. 13. 

122 Wor example, Prime Minister Nehru visited Hanoi and Saigon, respectively, on 
Oct. 17 and 30, 1954 (New York Times, Oct. 18, 1954, pp. 1 and 5). For Saigon, see Na- 
tional Herald, Lucknow, Oct. 31, 1954, p. 1. Dr. Ho Chi Minh, President of the 
Democratie Republic of Vietnam, paid an official visit to India Feb. 5-13, 1958 (see 
Foreign Policy of India: Text of Documents, Lok Sabha Secretariat, New Delhi, 1958, 
p. 811). Mr. Ngo Dinh Diem, President of the Republic of Vietnam, visited India 
Nov. 4-9, 1957 (see ibid. 303). 
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principles is: ‘‘Mutual respect for each other’s territorial integrity and 
sovereignty.” 14 It means that India accepted the sovereign status of 
North Vietnam. It may be pointed out that the visits by government 
leaders of countries not recognized by the Government of India were of a 
different nature. No diplomatic formalities were observed and no joint 
statements were issued. But for the reason that recognition is essen- 
tially a matter of intention, and that the Government of India has been 
repeating that it does not recognize any Vietnam, this conduct would have 
given the impression to the outside world that, by implication, India had 
extended recognition to both Vietnams. 

A study of the views of the Government of India would reveal that its 
refusal to recognize the two Vietnams is a kind of moral pressure that it 
wants to use for attaining the objectives set forth by the Geneva Con- 
ference. In the context of Vietnam, India has always stood for these 
principles. In fact, India has made and is making every possible effort 
to bring about unity between the two parts of Vietnam. The Indian 
leaders have stressed this point in the joint statements they issued with 
the heads of the two Vietnamese states. By doing so they have kept 
‘‘alive a right to challenge that legal character [of division] and to use 
all legitimate methods to obtain respect for the right alleged to be affected 
by that to which recognition has not been given.” 178 It is hard to 
understand the effectiveness of India’s non-recognition in a situation in 
which many countries, including all big Powers, have acted differently. 
‘‘Non-recognition to be really effective,” observes Frederick Middlebush, 
‘‘must be collective.” !?! To put it differently, general principles of 
international law do not favor a policy of non-recognition pursued by a 
state ineffectively. Besides, in the last six years the two parts of Vietnam 
have acquired such a measure of permanence, insofar as the basic elements 
of a state are concerned, that for all practical purposes they are two 
separate states. In view of these conditions, it -is politically futile to 
pursue a policy of non-recognition which is likely to generate friction 
between the Government of India and the two states of Vietnam. It may 
also create misunderstanding between India and the respective Allies of 
the two Vietnams. What is more important from the point of view of 
this study is that legally such a policy would be inconsistent with the 
general principles of international law and the professed adherence to 
them by the Government of India. International law stipulates that 
whenever a community has fulfilled the conditions of statehood, it should 
be recognized by other states. 

In conclusion, it may be stated that the policy of non-recognition of the 
two Vietnamese states by the Government of India in the past has con- 
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125 For example, the visit of the Prime Minister of East Germany in 1959. 

126 See John Fischer Williams, ‘‘Some Thoughts on the Doctrine of Recognition in 
International Law,’’ 47 Harvard Law Rev. 776, 794 (1934). 
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formed to the principles of international law. But a stage has been 
reached when it is doubtful if it is any longer so. 


CONCLUSION 


It may be well to state briefly, although at some risk of repetition, the 
conclusions suggested by this discussion of four cases of the Government 
of India’s recognition policy. 

As India is comparatively a newcomer to the international scene, she 
had no occasion to deal with the manifold problems and factors which 
other nations have had to deal with in formulating their recognition 
policies, particularly since the beginning of the last century. India’s 
policy has been shaped only in the context of the problems of the recent 
past, which may be new and more complex than the period preceding it. 
Besides, being too recent, it is difficult to have a proper historical perspec- 
tive, which is so essential in assessing and evaluating a country’s policy. 
If one is too close to the canvas, it is very difficult to appreciate the beauty 
of a masterpiece. Of course, it is not difficult to measure India’s policy 
of recognition by the yardstick which has been used by writers of inter- 
national law in measuring other nations’ policies. 

Throughout these fourteen years of her independent existence, India’s 
recognition policy, as well as all other policies, has been formulated by the 
same political party, the National Congress of India. Moreover, inside the 
party, the same person, Jawaharlal Nehru, has been the domimant and de- 
cisive influence in shaping recognition policy as well as all matters of for- 
eign relations. Even formally, he has continuously held the offices of the 
Prime Minister and the Minister for External Affairs in the Government of 
India. This state of affairs has probably increased the element of con- 
sistency in India’s recognition policy more than in the case of most other 
nations, which have been ruled by different persons and parties, sometimes 
holding diametrically divergent views.?*§ 

In most cases, not examined here, India, like most other countries, has 
accorded recognition to states and governments as a matter of course or 
routine. In such cases there is no cleavage between the principles of in- 
ternational law and the state practice of India. The difficulty arises when 
recognition of a new state or government does not serve the interests of the 
recognizing country. In such cases policy considerations come to exercise 
considerable, and sometimes even decisive, influence. The recognition 
policy of a country is put to a real test in this‘situation. In the foregoing 
pages only those few cases have been examined in which either the foreign 
policy of the Government of India or of an important foreign Power have 
influenced recognition. 

In recognizing states, India has accorded recognition as soon as the 
conditions of statehood have been fulfilled. In cases where the situation 


128 Incidentally, opposition parties and independent influential individuals in India 
have, by and large, agreed with Prime Minister Nehru on the foreign policy of the 
country. 
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was doubtful in the initial stages, she preferred to wait and take the de- 
cision in favor of the country when conditions became reasonably stable. 
In doing so she even risked misunderstanding by some of her best friends.?? 
Policy considerations did exercise a fair degree of influence in cases where 
countries had been divided by the big Powers after the second World War. 
So far she has refused to recognize any such divided state.?*° 

A substantial measure of effectiveness has been the guiding principle of 
the Government of India in recognizing governments. The principle of 
legitimacy, which has long been discarded by other countries, has found 
no sympathy in India. Governments formed after revolution, whether 
Communist or military, have found India one of the first recognizing 
countries. With Franco’s Spain as an exception, in recognizing govern- 
ments India has absolutely disregarded the kind of revolution, the ideology 
it installed, and the persons it brought into power. The fear of the spread 
of Communism, which has led Western Powers to a major digression in 
their recognition policies, has been a factor of no importance for India. 
Relying substantially on the principle of effectiveness, she has rather been 
a champion in pleading for the recognition of such governments. She has 
consistently insisted, almost without any notable exception, that recogni- 
tion should be considered neither punishment nor reward, neither ap- 
proval nor disapproval, of a government which is being recognized. 

In most cases, the Government of India has extended recognition by 
implication. It has simply announced the agreement on establishing dip- 
lomatic relations. In fact, Prime Minister Nehru has considered recogni- 
tion, if unaccompanied by the decision to have diplomatic relations, as 
merely a ‘‘paper recognition.’’ It is because of this that he and other 
government leaders in India, generally refer to recognition as ‘‘diplomatie 
recognition.’’ With Israel as an exception, to which much importance 
should not be attached because of the extraordinary situation from the 
point of view of India, she has exchanged diplomatic representatives with 
all countries she has recognized. 

In India the decision to recognize a particular state or government has 
always been taken by the Cabinet at the federal level. The President of 
India, largely because of Prime Minister Nehru’s personality, 1s not known 
to have played any rôle in these matters. Generally, the Parliament of 
India has not exercised any appreciable influence on the recognition policy 
of the Government, although in certain controversial eases individual 
M.P.’s have given vent to their feelings on recognition. As a responsible 
executive, the Cabinet must have given due weight to them. But in excep- 
tional cases, as for example the recognition of the state of Israel, Parlia- 
ment played a rôle which was not of inconsiderable importance. 

Finally, it may be stated that the Government of India, broadly speak- 


129 The case of the state of Israel may be cited as an example. 

130 India, has so far not recognized the following states: North Vietnam, South Viet- 
nam, North Korea, South Korea, and East Germany. With West Germany she already 
had some kind of relationship through the Allies, of which she was a part during the 
second World War. 
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ing, falls in line with all other governments, whose recognition policies. 
have, at times, been influenced by factors other than those prescribed by 
international law. But the reasons, in the case of India, have been unique. 
Leading nations have given much importance to their security and eco- 
nomic interests in recognition policies at times, in utter disregard of the 
generally accepted principles of international law. India, on the other 
hand, cannot be accused of being guilty of any such bias. If, at times, she 
has attached any importance to them, it has been very short-lived and 
followed by the decision to recognize. Whenever extra-legal factors have 
influenced her recognition policy, they have been motivated by the desire 
to save a region from being territorially and politically dismembered, to 
help a region obtain its political freedom, and to establish democratic 
values in the country in question. These considerations may be of no legal. 
importance, but politically their importance cannot be exaggerated. 


EDITORIAL COMMENT 


PHILIP C. JESSUP—FROM EDITOR TO JUDGE 


All our readers know that Professor Philip C. Jessup of Columbia Uni- 
versity, our long-time colleague in the conduct of the AMERICAN JOURNAL OF 
INTERNATIONAL Law, has been elected a member of the International Court 
of Justice. We of the JOURNAL wish our former fellow Editor every hap- 
piness and success in his new post as a Judge of the Court. We do not 
so much congratulate him upon this richly deserved honor and op- 
portunity to serve the cause of international law, as we would con- 
gratulate the United States and indeed the world in the choice of this out- 
standing international lawyer as the American-citizen judge of the ‘‘ World 
Court.” At the same time, the JOURNAL must express its deepest regret at 
Judge Jessup’s decision to resign his membership on our Board of Editors, 
which resignation has been reluctantly accepted by the Board and the 
Executive Council of the American Society (through mail votes) only be- 
cause of his insistence upon it. 

Many know his long and valued service over the years as an inspiring 
and eminently successful teacher of law students and political science stu- 
dents at all levels of university work, a lecturer in great demand, a famous 
scholar and original writer, a distinguished public servant of the United 
States Government, a practicing lawyer, a highly effective president of the 
American Society of International Law and long-time counselor in the 
Society’s affairs, and a willing worker in so many causes for the advance- 
ment of international law and better international relations. Space does 
not permit here a recital of his accomplishments or of the well-merited 
academic and other honors which have come to him over the years from so 
many sources. But now that Judge Jessup has decided that assumption 
of his office on the Court should result in his departure from our Board of 
Editors, it seems appropriate to mention his contributions to the JoURNAL’S 
success over the period of almost 32 years from his election to the Board in 
April, 1929, until his resignation, effective February 5, 1961.1 

Professor Jessup’s first article in our JOURNAL was on ‘‘The Palmas 
Island Arbitration,’’ in 1928,2 while in that same issue appeared Lawrence 
Evans’ review of Jessup’s first book, The Law of Territorial Waters and 
Maritime Jurisdiction His own first book review for the JOURNAL was 
of Masterson’s Jurisdiction in Marginal Seas,* to be followed by many in 
the years to come. Commencing with an editorial on ‘‘The Protocol for 
American Accession to the Permanent Court of International Justice’ 5 in 


tOf our present Board of Editors, only our Honorary Editors Philip Marshall Brown, 
Wm, C. Dennis, Charles G. Fenwick, Pitman Potter, Lester Woolsey, and Quincy Wright 
have served for so long a time. 222 AJL. 735 (1928). 

3 Ibid. 930. 423 AJ.L.L. 720 (1929). 

524 A.J.LL. 105 (1930). 
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1930, he has contributed a total of 56 editorials to the JOURNAL on a great 
variety of international law subjects,® in addition to an article or so, notes, 
and the like. It should also be recalled that of the thirteen draft con- 
ventions and comments prepared by the Harvard Research in International 
Law and published between 1929 and 1939 in the JOURNAL, he served as 
Reporter for three.” During this whole period, in addition to his own 
writing for the JOURNAL, Phil Jessup has been among the most valued mem- 
bers of the Board of Editors in reading and criticizing manuscripts sub- 
mitted to the JOURNAL, insisting on high standards for publication, and at 
the same time lending every encouragement and helpful suggestions to 
those whose manuscripts were not ready for publication but for which there 
seemed some real hope that rewriting would make them publishable. His 
active collaboration in carrying on the JOURNAL will be sorely missed, but 
we look forward hopefully to having opportunities to publish articles by 
him from time to time as his duties may permit, as well as to taking note 
of his judicial activities. The JouRNAL’s loss is the gain to the Court, and 
thus to the worldwide cause of international law. 
Wm. W. BISHOP, JR. 


“PIRACY” IN THE CARIBBEAN 


It is difficult to avoid the humorous aspects of the Sanita Maria case— 
difficult to take seriously a case of alleged piracy in which the pirate, 
Captain Galvão, had no black patch over his left eye, no wooden leg, no 
sword between misshapen teeth. It did not fit into the typical old-fashioned 
case of robbery on the high seas; the passengers of the ship were not called 
upon to walk the plank; they were not even despoiled of their jewelry; 
they were apparently well fed at mealtime, if any could eat with a pistol 
pointed at them. The “‘pirate king,’’ if Galvão could be so described after 
the manner of the Pirates of Penzance, was sufficiently solicitous of the 
lives of the passengers, if only he could find a port in which to land them 
without himself being detained. The pirates of old were never that careful. 

He said he was an insurgent, that his purpose was to overthrow the 
_ tyrant of Portugal, that he was acting on behalf of Salazar’s chief rival, 
General Humberto Delgado, that he was taking the first step in a revolt 
against the dictator; that the Portuguese colony of Angola was awaiting 


6In the January, 1961, issue we find an editorial by Jessup and Baxter on ‘‘The 
Contribution of Sir Hersch Lauterpacht to the Development of International Law,’’ 55 
A.J.LL. 97; and one by Jessup on ‘‘ The Law of the Sea Around Us,’’ ibid. 104. It is 
interesting to note that 39 of Jessup’s editorials appeared in the JoURNAL during his 
first thirteen years on the Board, before the press of wartime duties and other re- 
sponsibilities eut down the amount of time that could be devoted to writing for our 
JOURNAL. 

7T The drafts referred to are those on ‘‘Competence of Courts in Regard to Foreign 
States,’’? 26 A.J.I.L, Supp. 451-738 (1932); on ‘‘ Rights and Duties of Neutral States in 
Naval and Aerial War,’’ 33 A.J.I.L. Supp. 167-817 (1939); and on ‘‘ Rights and Duties 
of States in Case of Aggression,’’ 33 A.J.I.L. Supp. 819-909 (1939). 
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his arrival. Well, international law does recognize the status of in- 
surgents, and perhaps a case could be made out for Galvão if, with a base 
of operations in the territory he was liberating, he had started his 
‘National Independence Movement’’ by secreting his followers on a 
Portuguese warship and beginning his ‘‘revolution’’ in the dead of night, 
with a flag of his own. But on that technical point Galvão failed com- 
pletely. Hus so-called revolution only became known after he had seized 
a private ship; and at that point violence was used against civilians who 
were not part of the armed forces of his enemy, and some of whom were 
nationals of third states. 

The status of insurgency is not one to be conceded to any and every 
citizen who believes that the government of his country is tyrannical and 
should be overthrown. The practice of the United States in respecting 
the insurgent activities of representatives of the Latin American colonies 
in revolt against the mother country in the early decades of the 19th 
century was no doubt sympathetic. A ‘‘privateer,’’ operating under a 
commission from the belligerent government at war with the mother 
country, would be recognized as having the right to capture private vessels 
of the mother country and would not be regarded by other countries as a 
pirate if confining its captures to vessels of the mother country. This 
attitude toward insurgents was later extended to insurgent groups seeking 
to overthrow the government of their country. But here third states have 
been more exacting in requiring something equivalent to a ‘‘status of 
insurgeney’’; and even then the alleged insurgents might not seize the 
property of the third state or inflict injury upon its nationals. On the 
other hand, the fact that the de jure government of the country against 
which the insurgents are in rebellion denounces them as pirates does not 
compel other states to regard them as pirates. The decision in the case 
of the Ambrose Inght, holding that there must be some recognition of the 
insurgents as belligerents, and condemning a vessel duly commissioned by 
Colombian insurgents, was doubtless too severe. 

In the case of the Santa Maria the futility of the military effort might 
seem sufficient in itself to condemn the act. But query: Might not the 
justification of propaganda be offered to offset the fact that the vessel was 
unarmed and incapable of military action? All the world has now heard 
of the Portuguese dictator and his thirty years of dictatorship; all the 
world has now heard of Angola and the servitude in which the colony has 
been kept. That in itself might be the beginning of a revolution; that in 
itself might raise the hopes that are the stimulus of an insurgent move- 
ment. But here would come the question of the use of armed force in 
prosecution of a non-military objective; and here international law can 
offer no valid precedent. The law of insurgency applies to armed con- 
flicts between the group in rebellion and the government against which 
it is rebelling; it cannot justify attacks upon civilian lives and property. 

The case, then, is against Galvão, pirate or just plain criminal. He 


125 Fed. 408 (1885). 
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used armed force to take over control of the Santa Maria, and in the 
course of the action a member of the crew, Third Officer Costa, was killed 
and another member of the crew, an apprentice pilot, was wounded. The 
Captain of the Santa Marta was put under arrest, and the crew terrorized. 
This was plain murder and criminal violence, for which the Justification 
of insurgency was inadequate. It matters not that the act was begun 
on shore, by disguised entrance into the ship. It matters not that there 
was no further violence beyond changing the course of the ship and 
leaving the passengers in suspense as to their fate; it matters not that 
Galvao’s followers were not hostes humani generis, as pirates are described ; 
they killed and robbed on the high seas, under circumstances not justified 
by the law of imsurgency. 

What is to be said of the attitude of the Brazilian authorities when the 
vessel first sought a Brazilian port? One might suggest that they found 
it hard to believe that a gentleman pirate could be a pirate. It was only 
a few years before that the carnival in Brazil went wild over a song, “Eu 
sou pirata’’—I am a pirate, with a glass eye, a wooden leg, and an ugly 
face—and all danced madly to the tune. How could President Quadros 
begin his term so meanly as to hang a pirate, and so nice a pirate at that? 
Fortunately the surrender of Galvão left the President an alternative; he 
could give Galvão and his men asylum. But how long could asylum 
last when Portugal would surely demand extradition of the man on 
grounds of murder and robbery? How far could the Latin American 
tradition of asylum be stretched to meet such a case? How could the 
offense be called ‘‘political’’ when Galvão had held no public office be- 
fore starting his insurgent movement? Itamaraty has able lawyers on 
its staff; let us hope we shall get a cause célébre out of it all. In the 
meantime every professor must welcome the case for classroom discussion ; 
and but for the unhappy death of the Third Officer, Galvão might no 
doubt earn a fortune for his cause in Hollywood. 

C. G. FENWICK 


THE AMERICAN LAW INSTITUTE'S DRAFT RESTATEMENT OF THE 
FOREIGN RELATIONS LAW OF THE UNITED STATES 

During the first half of the decade 1950-60 there was considerable evi- 
dence that the legal profession in the United States was not, as a whole, 
sufficiently well informed about the law related to foreign affairs operations 
to be able to carry out the responsibilities of the profession as to leader- 
ship in public affairs and the growing needs of clients. The realization 
of deficiency in information and outlook motivated the Ford Foundation 
to support international legal studies programs In law schools; it was 
also a major factor in the development of the project reported on here. 
After earlier study, the American Law Institute decided m December, 
1955, to experiment with the use of its ‘‘restatement of the law’’ technique, 
developed with respect to municipal and private law, in an area of public 
and transnational law. 
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The experiment is now at a stage from which it is reasonably predictable 
that: (1) a final product will result, probably late in 1961 or the first 
half of 1962; (2) the presentation will be in restatement form; and (3) the 
subject matter will be of general interest to- specialists in international 
public law. Hence it seems appropriate now to describe the project to the 
reader community of this JOURNAL, especially to those who are not members 
of the legal profession in the United States and hence not familiar with 
elther (a) the restatement technique of the American Law Institute or 
(b) the scope, objectives and present situation of the Foreign Relations 
Law project. 

The substantive positions taken in the tentative drafts of the Restate- 
ment have not been generally available to persons not members of the Amer- 
ican Law Institute or having access to American law school and certain other 
law libraries. The tentative drafts may be purchased, however, from the 
American Law Institute, so long as inventory stocks hold out.t Limited 
distribution has resulted, not from any restrictive Institute rule or policy, 
but from the carry-over to the new Restatement of patterns of distribution 
which developed earlier when the private law Restatements were being 
prepared. The explanation is that tentative drafts of any particular 
Restatement are ordered printed by the Council of the Institute when, 
in the opinion of the Council, the work of the Reporters and their 
advisers has progressed to the point where general debate at the annual 
meeting of the Institute can fruitfully take place; routine distribution 
is to members of the Institute, lawyers all (judges, practitioners, law 
teachers). Law school and some other law libraries either buy copies or 
obtain them by way of gift from members of the Institute. Other libraries 
and non-lawyers either know little of the American Law Institute or have 
been disinterested in the subject matter of the earlier, private law Restate- 
ments, such as those on contracts, torts, agency, trusts, and property. 
The pattern thus established has earried over to the Foreign Relations 
Law project. Though unintentional, the result is an undesirable one, 
both for the project and for the international legal specialty, which is 
(happily, in the writer’s view) not confined to members of the Bar. 
A major purpose of this editorial is to begin the process of closing the 
gap. Space will not permit a detailed review here of the substance of 
the tentative drafts; doctrinal discussion will be confined to a few matters 
which illustrate fundamental problems and issues involved in the prepara- 
tion of a Restatement on Foreign Relations Law. 


1 The Executive Office of the American Law Institute is located at 133 South 36th 
Street, Philadelphia 4, Pa. Tentative Draft No. 1 was only a sample and its subject 
matter was incorporated into Tentative Draft No. 2, Part I, JURISDICTION, May 8, 1958 
(278 pp.), $3.50 (stock low). Tentative Draft No. 3, Part II. INTERNATIONAL AGREE- 
MENTS, May 4, 1959 (197 pp.), is out of stock. Tentative Draft No. 4, covering an 
additional chapter for Part I on Act of State, and Parr III. RECOGNITION, April 27, 
1960 (117 pp.), is priced at $3.50. Tentative Draft No. 5 on Parr IV. STATE RE- 
SPONSIBILITY FoR INJURY TO ALIENS, is planned for printing in April, 1961. The 
publications list of the American Law Institute should be consulted about future drafts 
and the final printing in book form. 
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SCOPE OF THE RESTATEMENT 
1. As to International Law and Municipal Law 


The Foreword to the Restatement explains that ‘‘The Foreign Relations 
Law of the United States .. . covers both (1) international law, as that 
term is used to describe the legal aspect of relations between nations, and 
(2) that part of the domestic law of the United States, including constitu- 
tional law, which is concerned with the conduct of its foreign relations.’’ 
As to the meaning of ‘‘international law,’’? the Foreword adds: 


When this Restatement refers to a rule of ‘‘international law,’’ it 
means a rule which would be applied by an international tribunal 
if a legal dispute between states were to come before it, or a rule 
which states would accept in working out a negotiated settlement of 
such dispute: 


é 23 


The rules described by the term ‘‘international law,’’ as used in this 
Restatement, are rules for general application which are valid for 
any state whether or not it has subseribed to such rules in an 
international agreement. .. 2 


The location and emphasis given to the foregoing indicate that the Re- 
statement purports to put down, in black letter, rules of general interna- 
tional law applicable to the United States as a state among states in the 
international community. Further, these rules are to be stated, not from 
the standpoint of official assertion of the position of the United States, 
but from the standpoint of prediction as to what an international court 
would do. It will be important in using and judging the finished product 
to keep this perspective as to international law in mind. 

In addition to the rules of general international law which would be 
binding upon the United States if it were a party before an international 
court, the Restatement also promises to re-state and explain municipal law 
rules bearing upon the resolution within the United States of legal issues 
arising from transactions which involve in some way or other foreign 
affairs operations of the United States. These rules may come from 
American Constitutional law, Federal legislation, legally permissible execu- 
tive practices, administrative law, conflict of laws, and even other typical 
classifications of law. Implicitly the Foreword adopts the well-established 
Anglo-American outlook as to the relationship of international to national 
law, e.g., a de facto pluralism (under the rule that domestic courts must 
apply domestic positive law if there is a contradiction) combined with a 
monistic rationale to explain the application of international law (if not 
contradicted by municipal positive law) in domestice courts as the “‘law 
of the ease.’ This outlook will require the Restatement to deal with 
contradictory municipal positive law where, within the areas to be covered 
by the project, there is variance between general international law and 
the articulate voice of some sovereign within the United States. 


2Tentative Draft No. 2, 1. 8 Ibid. 3—4. 
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2. As to Subjects Covered 


As originally planned and as currently in execution, the Restatement is 
organized into four major parts: I. Jurisdiction; II. International Agree- 
ments; ITI. Recognition; IV. State Responsibility for Injuries to Aliens. 
Currently some thought is being given to the possibility of adding a fifth 
part on Remedies in International Law. Admittedly this plan of coverage 
does not provide a tent large enough for all the doctrines of international 
law, but actually, under the internal organization of the parts, the tent 
turns out to be rather big. To illustrate: Chapter 2 in Part I (Jurisdic- 
tion) deals with ‘‘Bases of Jurisdiction,” and Title A of Topic 1 is 
“Limits of Territory.’’ There follow in this title five sections which 
deal, in black letter, comment, and illustration, with such matters as land 
and river boundaries, base lines, the outer limits of the territorial sea, and 
airspace limits. Another chapter in the part on Jurisdiction is called 
‘*Conflicting Bases of Jurisdiction,’’ and in the treatment of this heading 
the Restatement deals in considerable analytical detail with: (1) the actual 
and the proper (under international law) reach of national laws regulating 
economic activities; (2) foreign vessels visiting within territory, including 
innocent passage, entry in distress, civil arrest of vessels while passing 
through the territorial sea, immunity for naval vessels; (3) visiting foreign 
military forces, including consideration of the NATO Status of Forces 
and other international agreements relating to jurisdiction over friendly 
foreign forces stationed on the territory of a state. Chapter 4 in Part I 
deals with Immunities from Jurisdiction, and this chapter includes ex- 
tended treatment of the problem of state-owned vessels in commercial 
service and of the immunities of international organizations and related 
individuals, such as international civil servants and national delegations. 


How A RESTATEMENT Is PREPARED 


The American Law Institute seems to the writer to combine the features 
of a learned society, law revision commission, university press, and a very 
high-level Bar Association. Membership is by invitation of its governing 
board, or Council, and its members represent, in what seem to be fair 
proportions, both by categories and by geography, the three branches of 
the American legal profession: the Judges (Federal and State), the practi- 
tioners, and the law teachers. The Law Institute has high prestige, and 
it is with care and deliberateness that it moves to put its imprimatur on 
a piece of work it has commissioned. 

Briefly, the production process on a restatement is this: (1) a reporter 
or group of reporters is appointed by the Council of the Institute to do 
the research and drafting work on a project; (2) the reporter’s first draft 
of a particular part of a project is presented to a panel of advisers for 
criticism, suggestions, and professional aid; (8) after the meeting with 
the advisers, the reporter prepares a second draft which is considered 
by the Council of the Institute, this time somewhat more from the stand- 
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point of the broader issues and the general responsibilities of the Law 
Institute than from that of strict subject matter professionalism; (4) the 
Council may, by vote, approve or disapprove a draft for print as a tentative | 
draft and submission to the Institute, or direct that the tentative draft 
take a particular position in a matter where the law is in dispute; 
(5) after the Council meeting the reporter prepares the tentative draft, 
which is printed and distributed to the whole membership of the American 
Law Institute and is also available to non-members by purchase; (6) at 
its annual meeting in May the membership of the Institute debates and, 
by majority vote, decides the Institute’s position as to the disputed issues 
of law raised by the tentative draft; (7) the reporter and the American 
Law Institute also receive from outside Institute membership the views 
on the tentative draft of interested persons and groups; (8) in the case 
of the Foreign Relations Law tentative draft on Part I (Jurisdiction), the 
professional views of foreign experts, some of them engaged individually 
as readers, and others organized into a Committee of Review (headed by 
Lord McNair) have also been received; (9) eventually the various tentative 
drafts, as reworked, up-dated, and edited for conformity as to technical 
language, style and format, are put together and, if approved by the 
Institute, published as a bound book or books bearing the legend, ‘‘As 
Adopted and Promulgated by the American Law Institute.” 

In the case of the Foreign Relations Law project, the research, drafting, 
and re-drafting has been done by a Chief Reporter and four Associate 
Reporters, with the great help, during the work on Parts I and II, of a 
Chief Adviser. The Chief Reporter, Adrian S. Fisher, Esquire, is a 
former Legal Adviser of the Department of State and has held other im- 
portant government posts, as well as having taught international law. 
Three of the Associate Reporters are full-time law teachers,* teaching in 
the transnational law area (international law, conflict of laws, maritime 
law, comparative law, international transactions); all the ‘‘professor- 
reporters’’ have had prior governmental experience, most of it for all of 
them in the Department of State and in foreign service. I. N. P. Stokes, 
Esquire, of the New York Bar, has had considerable government experi- 
ence, a good deal of it overseas with the European economic assistance 
program. 

The Chief Adviser, who to the great regret of all concerned, has not been 
able (so far) to undertake work on Parts III and IV, is Dean Edwin W. 
Dickinson, so well known for (among many other scholarly contributions) 
his work in connection with the Harvard Research in International Law. 

The Advisory Committee is made up of some twenty advisers, chosen 
from among law school teachers of international law, practitioners engaged 
in international practice, and lawyers in governmental agencies involved 
in foreign relations operations. The President and the Director of the 
American Law Institute are ex officio members of the Advisory Com- 
mittee, and three members of the Council meet also with that committee. 


4 Professors Cecil J. Olmstead and Joseph M. Sweeney of New York University School 
of Law, and the writer. 
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At the Council stage a group of some ten distinguished members of the 
Institute meet with the Council as ‘‘ Advisers to the Council’? when the 
Foreign Relations Law project is under consideration by the Council. 
Three of these Advisers to, or members of, the Council are also ‘‘ Advisers 
to the Reporter’’ and meet with the Advisory Committee as well as with 
the Council. These three, the President, and the Director, hence, have 
followed the evolution of the work on a particular part from the first 
materials prepared by the Reporters through the stage of discussion in 
plenary at the annual meetings of the Law Institute. 

The Reporters begin their work on each part by re-reading carefully 
what is known among them as ‘‘the prospectus,’’ a document on the need 
for and scope of the project prepared by the Chief Reporter on the basis 
of guidance received at a three-day special conference held in the spring 
of 1955, prior to the approval of the project by the Institute in December 
of that year. A working outline of chapters, topics, titles and sometimes 
headings for the part is prepared and work assignments are made, these 
taking into account as far as is possible the particular interests and sub- 
specialties of the reportorial staff. Research, frequently with the aid 
of research assistants, and the preparation of drafts follow. Research in- 
cludes the use of the conventional sources of information about interna- 
tional law and national law (where related or otherwise relevant). It also 
draws upon state practice, sometimes as recorded in available but unpub- 
lished state materials, frequently as recalled (subject to re-checking and 
corroboration in other materials) by the reporters from their experiences. 
During this time the Reporters meet a number of times, and a considerable 
amount of argument, re-analysis, re-researching, and rearranging takes 
place.6 Finally, with an Institute deadline for off-set stencil-typmg fast 
approaching (or past), a confidential draft for the Advisers reaches the 
Institute. 


THe FUNCTION OF A RESTATEMENT: CONTRAST WITH CODIFICATION 


American lawyers and foreign experts on United States law have, over 
the thirty-year period the American Law Institute has been providing 
restatements, become familiar with the format and basic legal function 
of these works. The international law fraternity has not had as much 
occasion to become aware of the fundamental fact that a restatement is 
not a code, although it may look like one, with its organization into parts, 
chapters, topics, titles, and sections. The format for sections, too, gives 
this impression, for a given section starts with a black-letter formulation 
of a norm or rule (usually as tersely and as generally put as a norm 
stated in a codification of international law would be); this normative 
statement is followed by Comments (elaborating the black letter), 
Illustrations, and, in the newer restatements, Notes, collecting the authori- 
ties and analyzing them. Thus, an international legal specialist, were 


5 The Reporters have agreed many times that, whatever other merits the project might 
eventually have, the experience has been a valuable education for them. 
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he not informed to the contrary, might lay the Restatement of Foreign 
Relations Law sections on International Agreements (Part II) alongside 
the Harvard Research in International Law on the same general topic 
and conclude that both studies were intended to perform the same fune- 
tions. They are not. Restaters are not as free as are codifiers as to what 
their norm formulations shall be. Codes, of course, may propose molar 
as well as molecular changes in the existing law. Restatements, somewhat 
like determined common-law judges, can only help the law to grow along 
particular lines and by increments. 

The foregoing fundamental differentiation between a restatement treat- 
ment of international law and a codification of international law has several 
important consequences which should be noted here: 


1. Difference in Utilization of Source Materials 


Restatement methodology uses source materials to find the law and to 
detect trends at work toward evolutionary change in the law. Thus, the 
assessments by restaters of relevant sociological data, competing values, 
and earlier authorities tend to have a rather narrow, or specific, orientation. 
In the final analysis codifiers are limited, when stating proposals for law- 
to-be, only by their value judgments (based, of course, on research as 
well as reflection) as to what is best, as corrected and limited by their 
estimates of what is the most along the lines of their ideal that might 
obtain a degree of acceptance sufficient to make their proposals effective 
positive law. Codifiers, hence, tend to use prior authority somewhat 
argumentatively, that is, to defend a position the code takes, either by 
showing that it has previously been thought of as respectable or by showing 
the inadequacy of the prior law and the need for a break from it. 
The general lines of departure between codes and restatements in this 
particular are clear enough, but in practice they are somewhat less sharp 
than the above indicates. Restatements, from the first one on Contracts, 
have attempted, with considerable success in some fields, some changes in 
the law more than merely molecular, as when, for example, two lines of 
authority can be found on a point, and research and analysis convince 
the restaters that one of these lines, although not yet the more generally 
accepted, is the more rational or useful in general context or has had a 
preponderance of acceptances in more recent times.® In such situations 
restatement use of prior authority tends to be less neutral than usual.’ 


6 Common-law lawyers and civilian comparatists will recall §90, RESTATEMENT OF 
Contracts (1932) as a good illustration of the text at this point: Professor Samuel 
Williston, the Reporter for Contracts, found that there was some authority in case law, 
if properly analyzed, to sustain the proposition that a promise reasonably inducing 
definite and substantial action could be the source of legal obligation in certain situa- 
tions, even though not supported by consideration. Professor Williston convinced the 
American Law Institute, and thus the Doctrine of Promissory Estoppel came into the 
common law via the Restatement, when common-law courts began to follow the doctrine 
on the authority of its support by the American Law Institute. 

7§ 90 of the Restatement of Contracts, note 6, contains no discussion of the case law 
bearing upon promissory estoppel. One must look to the Reporter’s Preliminary 
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Sometimes, also, restatements develop new patterns of legal analysis of 
relevant phenomena and of stating legal conclusions or concepts. Such 
methodological departures themselves can set in motion forces moving 
toward change in the formulation or derivation of norms. Readers of 
the Restatement of Foreign Relations Law will find examples therein of 
both types of ‘‘change by restating.’’ 


2. Problems of Interrelationship 


A restatement which attempts to detail existing international law may 
aid or stimulate future codification in two ways: (a) by highlighting 
deficiencies too major to be corrected by restatement alone, and (b) by 
communicating to a wider professional group than in the past has been 
professionally concerned with international law a better understanding 
of its importance and of what yet needs to be done in its demesne. 
Restatement of international law, like a great deal of current teaching 
of international law, serves the purpose of clearing out the underbrush, 
dissipating the flatulence, and exposing the intellectual and social inade- 
quacies of the present ‘‘legal science’’ of international law. We have 
to know where we are and how badly we need to be somewhere else 
before we can develop the drive to move. In the meantime, while the 
usually slow (and so often frustrated and frustrating) process of codifica- 
tion goes on, a restatement, if worthy of acceptance, helps with the resolu- 
tion of current problems. That is one set of interrelationships. 

Another is this: What should restaters do with codes open for acceptance 
but not accepted? Sometimes the task is not difficult; for example, if 
the relevant code has been open for signature for, say, twenty-six years 
but has not come into effect for the community it was intended to cover, 
it is not entitled to much weight in the assessment of what the current 
consensus is. But the Restatement of Foreign Relations Law has been 
drafted during a period of considerable work on eodification. The effects 
of contemporary codification activity can be seen in Parts I, HI, and IY 
of the draft Restatement. Further work has to be done at the next stage 
of revision of Part I (Jurisdiction), as the Geneva Conventions on the Law 
of the Sea were opened for ratification after the present sections on terri- 
torial waters, ete., were drafted. The restaters must weigh the appraisals 


Treatises which went to the Institute, and to the record of the Proceedings of the 
Institute for them. On the face of it, therefore, the older Restatements could not 
be called argumentative, for they did not argue. Professor Williston did not even 
include a Comment for § 90; the black letter is followed by four Illustrations and that 
is all. The Foreign Relations Law Restatement has not yet entirely standardized its 
use of authorities in text intended to be carried into the final printing. A number of 
the Comments contain discussion of lines of authorities; some Illustrations cite the 
cases upon which they are based; there are a number of Reporters’ Notes which seem 
destined for final printing; others, called Reporters’ Notes to the Institute are intended 
to be solely for use during the restating process. The newer Restatements, in a second 
series involving the private law areas previously chosen for restatement, contain authori- 
ties and compact analyses thereof. 
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of Jessup ê and others and come to a conclusion as to how far it is proper to 
assume that one, or some, of the Geneva Conventions, although not in 
effect, are the best evidence of what states accept as the law that is. In 
Part II (International Agreements), the restaters, before they are through, 
may have to consider how much weight to give to the work of the 
International Law Commission on the codification of the international 
law rules about international agreements, although at this writing it 
seems more likely that the Restatement will get into hard covers before 
the Law Commission catches up again after the loss of yet another 
Rapporteur. In Part IV (Responsibility of States for Injuries to Aliens) 
the draft Convention on the International Responsibility of States for 
Injuries to Aliens has given the Reporters and the Advisory Committee 
much to ponder. At some points the ‘‘Harvard Draft’’ is very definitely 
de lege ferenda; at other places it excellently states what the restaters 
agree is existing law. The Draft Convention is accompanied by Hazplana- 
tory Notes, and Statements of Existing Law are in preparation under the 
direction of the chief draftsmen. The question for the American Law 
Institute group is not whether to drop Part IV of the Restatement as 
redundant in view of the Harvard Draft; the long and uncertain road 
ahead for adoption of any draft convention on nationalization matters pre- 
cludes that. The questions this Associate Reporter sees are: (a) how much, 
on the merits and under the facts of state conduct, to adopt from the 
Harvard Draft as to substance, terminology, analysis; (b) how much, in 
Restatement Comments and in Notes, to involve the Harvard Draft as an 
authoritative source of law in discussing doctrine; (c) how much to con- 
tinue to duplicate research work on existing law already being done both 
by the Reporters and by the Harvard group. These uncertainties will 
probably resolve themselves pragmatically during the course of the next 
several months, as Part IV of the Restatement progresses through the 
American Law Institute system, previously described. 


3. A Problem in Common 


In certain sensitive areas of international law particular interest groups 
who hope for the firming up or the growth of the law along certain lines 
look askance at both restatement and codification, if neither goes as far as 
these groups would like to see either go in authoritative assertion. A 
prime example, involving Part IV of the Restatement and the draft 
Convention on International Responsibility, is the international law of 
aliens’ rights as to property. As is well known, various proposals have 
been made by Western groups for legally protected positions against 
nationalization and the like, which go considerably beyond either what 
Western scholarship could say the law 1s or Western codifiers could propose, 
with any expectation of general acceptance, as what the law should be. 
There is some nervousness, therefore, about codification or restatement of 


8 Jessup, ‘‘ The United Nations Conference on the Law of the Sea,’ 59 Columbia Law 
Rev. 234, 264-265 (1959). ; 
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anything short of the ideal sought, because either would have some weight 
and could be used argumentatively by states and groups opposed. The 
Restatement has had this problem also with respect to (a) implications seen 
by some of weight one way regarding competing Federal-State claims to 
offshore oil;® (b) the territorial principle of jurisdiction as applicable to 
national economie regulation of conduct outside the state having economic 
consequences within the state or on its foreign trade; *° and (c) effect of an 
objection by a state competent to object to a reservation to a multilateral 
international agreement not clearly of the Genocide Convention type.” 
The law involved in such situations has been carefully reconsidered for ac- 
curacy, but there has been no disposition in the Restatement so far to drop 
from treatment areas which, from the standpoint of completeness, should 
be treated, because from certain standpoints of expectation no statement 
might be preferable to restatement. 


ANALYTICAL Toots DEVELOPED: Two SAMPLES 


The allotment of space in the JOURNAL precludes a survey of doctrinal 
positions taken by the draft Restatement of Foreign Relations Law. It 


9 See Tentative Draft No. 2, § 6, Comment d, discussing in the context of international 
boundaries the Submerged Lands Act, 67 Stat. 29 (1953). Presumably the decision 
in U. &. v. Louisiana, et al, 363 U.S.1, esp. 30-36, has removed this issue from the 
roster of sensitive areas. 

10 Tentative Draft No. 2, § 8 recognized that a state has jurisdiction to prescribe its 
law of economic regulation to a defendant before it in personam, if conduct outside 
its territory has an appropriate causal connection with economic consequences within 
its territory or to its foreign trade. § 30 of this Tentative Draft, in what is probably 
somewhat of an extension of existing law, attempted to state a rule for the resolution 
of conflicting bases of jurisdiction between states, largely with the problem of economic 
regulation in contemplation. The sections are presently under restudy, primarily 
because of the concern they have caused to groups which see the reach, under national 
law, of the United States antitrust laws as a serious impediment to economic develop- 
ment by private means. Nor have these sections satisfied another group, more favorable 
to a wide reach for antitrust laws, which is of the opinion that the Restatement should 
not restrict jurisdiction (to prescribe rules, e.g., ‘‘legislative jurisdiction’’)} based on the 
protective principle of jurisdiction as narrowly as it does; see §§ 24, 31, and 32 of 
Tentative Draft No. 2. Yet another group, apparently preferring a restrictive applica- 
tion of the antitrust laws, also prefers wider use of the protective principle as to matters 
of ‘‘national honor, integrity, Independence, and security,’’ but would exclude its use 
where national interests as to the nature of the world economy (competitive, cartelized, 
or socialized) are concerned. 

11 Thus, interests in the United States, which feel that reservations to the Fisheries 
Convention are imperative to protect the principle of abstention, are dubious about 
Tentative Draft No. 3, § 113, which states that in the absence of a manifested intention 
otherwise, most multilateral agreements are governed by the principle that an objection 
to a reservation by a state qualified to object prevents the reserving state from 
becoming a party to the treaty community. Such groups would prefer to see the 
residual rule about the effect of an objection to a reservation stated in accordance 
with the present. eustomary practice in the Organization of American States or, 
alternatively, to have the decision of the International Court of Justice in the Genocide 
Case, [1951] I. C. J. Rep. 29, considerably broadened by the Restatement. 
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is more appropriate, in any event, that they have their review at other 
hands. Several of the analytical devices developed in connection with 
the project, however, will be briefly detailed here. 


1. Coping with that Inadequate Word “Jurisdiction” 


It was clear that something had to be done about the various senses in 
which the term ‘‘jurisdiction’’ is used in international public law. The 
Reporters in the course of their work received several suggestions, ranging 
‘from differentiation by mathematical symbols, such as ‘‘X-1’’ and ‘‘X-2,”’ 
to a completely new vocabulary of contrived words to take the place of a 
word with too many semantic referents. But the term ‘‘jurisdiction’’ is 
too much a part of the warp of international law to be pulled out and 
discarded. The Restatement split ‘‘jurisdiction’’ into two usages: (1) 
jurisdiction to prescribe law, and (2) jurisdiction to enforce law. This is 
a fairly obvious differentiation which has had some, but not sharp, applica- 
tion in previous analytical work on international public law. In the 
Restatement it was possible to use the dichotomy throughout the part on 
Jurisdiction with considerable analytical success, in the writer’s opinion. 
Its usage in a simple situation is illustrated by a section from the chapter 
on Immunities from Jurisdiction (Part I, Chapter 4): 


§ 51. Immunity from Jurisdiction to Prescribe and from 
Jurisdiction to Enforce Distinguished. 


Except as otherwise indicated, the rules in this Chapter relate only 
to immunity from jurisdiction to enforce rules of conduct and not 
to immunity from jurisdiction to prescribe such rules. 


Comment: 


a. In general the rules stated in this Chapter which limit the right 
of a state to give effect to its rules of conduct by enforcement action 
in certain situations, do not preclude the state from prescribing such 
rules and from giving them effect in other ways as applied to the same 
situations : 


Illustration: 


J. A naval vessel of State A, as a result of negligent navigation, 
damages a vessel owned by a national of State B. The naval vessel 
of State A is entitled (under the rule stated in § 52) to immunity 
from libel in the courts of B, but B is entitled to damages from A 
through the assertion of a diplomatic claim under Part IV of this 
Restatement. 

2. The law of State A imposes a tax on the retail sale of cigarettes. 
It exempts sales to diplomatic envoys of foreign states, but prohibits 
resale by them. Under the law of A, damages cannot be recovered 
for breach of a contract which has been entered into for illegal 
purposes. X, a diplomatie envoy from another state, engages in 
the purchase and sale of cigarettes. He is immune from prosecution 
by A for the sale. He sues Y in a court of A for failure to deliver 
cigarettes to him pursuant to a contract. The court may properly 
deny relief. 
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A very important differentiation is indicated by the following black 
letter, which, though in a part now under general revision, will probably 
be changed only for style: 


§ 2. Relationship between Jurisdiction to Prescribe and Jurisdiction 
to Enforce. 


(1) A state may, in some situations, lack jurisdiction to enforce a 
rule which it has jurisdiction to prescribe. 

(2) A state may not enforce a rule which it does not have jurisdic- 
tion to prescribe. To the extent, however, that a state have jurisdic- 
tion to prescribe rules for the determination of claims of a private 
nature arising from conduct subject to the jurisdiction of another 
state as stated in § 9, it may enforce such rules even though they give 
effect :7° 


(a) to a rule prescribed by another state; or 
(b) to arule of its own which it might not otherwise have jurisdic- 
tion to apply to such conduct. 


2. Executive Agreements in United States Law 


In Part II (International Agreements), Chapter 1 deals with Authority 
to Conclude and Scope of International Agreements. Topic 1 addresses 
itself to the matter from the standpoint of international law. Topic 2, as 
is required by the scope of the Restatement, deals with Related Law of the 
United States. This requires a good deal of parsing of Constitutional 
doctrine, some of it badly in need of parsing. It was found useful to 
identify and deal with executive agreements under these headings: 


Executive Agreements Concluded Pursuant to Treaty 

Executive Agreements in Pursuance of, or Confirmed by 
Acts of Congress 

Executive Agreements Concluded Pursuant to [the] 
President’s Constitutional Authority 


This same differentiation, first used as the above arrangement indicates 
for discussion from the standpoint of Authority to Conclude and Scope, 
was also useful in Chapter 3 of Part II, where the rules regarding the 
binding effect of international agreements and their relation to domestic 
law were stated, first, from the standpoint of international law and then 
from the standpoint of the related law of the United States. 


The writer hopes that this brief description of the draft Restatement of 
the Foreign Relations Law of the United States will serve to introduce the 
project to those of the community of international law who are not mem- 
bers of a Bar in the United States. He further hopes that when those 
primarily addressed look into the work they will find that, as far as it 

12 Comment to this makes it clear that the second sentence of Subsection 2 is a 
specific application of the general principle stated in the first sentence, e.g. with 


reference to choice of a foreign law by a court which has judicial jurisdiction over 
the parties. 
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deals with international law, it deals with it accurately from the standpoint 
of community consensus and forward-looking trends." 


Covey T. OLIVER * 


INTERNATIONAL LAW AND SOME RECENT DEVELOPMENTS 
IN THE COMMONWEALTH 

‘“Most discussions . . . on the Commonwealth rapidly lapse into political 
metaphysics with assertions as to the ineluctable mysteries—to non-members 
—of this uniquely British-inspired institution.” Whatever the meaning 
of this broad generalization, many developments within and concerning 
the Commonwealth merit examination from the point of view of the inter- 
national legalist. The year 1960 was a comparatively eventful one in the 
evolution of the unique experiment. For the present purpose attention 
will be limited to certain developments relating to Nigeria, Cyprus and the 

Union of South Africa, respectively. 


I 


Nigeria, a Federation of three autonomous regions with a population ap- 
proximating thirty-five millions, became in October of 1960 the eleventh 
Member of the Commonwealth and in the following month the ninety-ninth 
Member of the United Nations. It was the sixteenth African state to be 
admitted by the Fifteenth General Assembly of the world organization. 
By reason of its healthy economy and its relatively stable political situation 
the Federation has been acclaimed as a potentially mighty state. Its 
leadership apparently proposes to follow a policy of co-operation within 
the principal world organization and to avoid unduly committal entangle- 
ments. Sir Abubakar Tafawa Belawa, the Prime Minister, declared at the 
outset that his government was opposed to “‘bloes’’ and that it would op- 
pose any attempt to force Nigeria into political association with her 
neighbors.2 The Speech from the Throne, read at the opening of the Parlia- 
ment, emphasized that the new state would act in accordance with the 
principles of the United Nations.* Aside from its arrangement of rela- 


13 The Director of the American Law Institute has informed the writer that Tentative 
Drafts may be cited and are open for review. Ordinarily however, in the impression 
of the writer, Tentative Drafts have not been much the subject of diseussion in legal 
periodicals, with the exception of the Restatement of the Conflict of Laws, which, of 
all Restatements, in both its first and its second versions, has most stirred guerres des 
savants. 

* An Associate Reporter for the Foreign Relations Law project but not otherwise 
connected with the American Law Institute. The writer has not discussed the content 
of this paper with the other members of the Reportorial Staff or representatives of the 
Law Institute; it represents only his personal impressions, views, and evaluations. 

1A review by an anonymous ‘‘ public servant of a Commonwealth country,’’? in 12 
Political Science (New Zealand) 97 (1960). 

2‘¢Nigeria Can Lead the Way,’’ 36 New Commonwealth 623 (1960). 

3 New York Times, Oct. 7, 1960, p. 16. 4 Ibid., Oct. 4, 1960, p. 4. 
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tionships with foreign states, Nigeria apparently faces, among other prob- 
lems, pressing ones in the field of private law.” 

The Federation’s Constitution appears to provide the broad legislative 
authority that is needed for the new Commonwealth Member to play an 
international rôle commensurate with its size and potential importance. 
There is no specifie statement in the basie instrument similar to that found 
in various new constitutions on the relationship of the national law to inter- 
national law.€ There are, however, what appear to be ample provisions to 
enable the Federal Government to carry out ‘its international commitments.’ 


II 


The emergence of Cyprus marked the culmination of a development in 
the course of which various outside states and the principal world or- 
ganization assumed an interest. Independence came with the successful 
termination of the long period of negotiations between the British on the 
one hand and, on the other, representatives of the Greek and Turkish com- 
munities of Cyprus. There were, at several different times, efforts by the 
Government of Greece to put the United Nations on record as favoring the 
application in Cyprus, under auspices of the United Nations, of the prin- 
ciple of equal rights and self-determination.£ There was opposition to in- 
cluding the item on the Assembly’s agenda (as, for example, New Zealand’s 
opposition) in view of Article 20 of the Treaty of Lausanne (signed July 
24, 1923) to which Greece is a party. In 1957 a resolution of the General 
Assembly urged the parties in interest to continue negotiations in ac- 
cordance with provisions of the Charter.° Announcement of the successful 
outcome of the negotiations came in July, 1960,1° and in October Cyprus 
became a Member of the United Nations. The Cyprus Foreign Minister 


5 See, for example, J. N. D. Anderson, ‘‘ Conflict of Laws in Northern Nigeria: A 
New Start,’’ 8 Int. and Comp. Law Quarterly 442-456 (1959). 

€ See David R. Deener, ‘‘International Law Provisions in Post-World-War II Con- 
stitutions,’’ 36 Cornell Law Quarterly 505-533 (1951). 

7 By Ch. V, Part 4, Sec. 69 of the Constitution, ‘‘ Parliament may make laws for 
Nigeria or any part thereof with respect to matters not included in the Legislative Lists 
for the purpose of implementing any treaty, convention or agreement between the Fed- 
eration and any other country or any arrangement with or decision of an international 
organization of which the Federation is a member’’ (italies inserted). The Lists re- 
ferred to cover, inter alia, external affairs, extradition, immigration and emigration. 

8 See, for examples, General Assembly, 8th Sess., Official Records, Plenary Meetings, 
639th Meeting, pars. 13, 14, 17; 9th Sess., Agenda Item 61; 11th Sess., Agenda Item 53, 
Doe. A/3120. 

9 Res. 1013 (XI), Doc. A/RES/406. The resolution was passed on Feb. 26, 1957. 

10 Cmnd. 1093 (July, 1960) contains (as Appendix A) the draft treaty between the 
United Kingdom, Greece and Turkey of the one part, and the Republic of Cyprus of the 
other part, concerning the establishment of the Republie of Cyprus, and (as Appendix 
B), the draft treaty of guarantee between the United Kingdom, Greece, Turkey and 
the Republic of Cyprus. It also contains (as Appendix D) the draft constitution of 
the Republic of Cyprus. Art. 32 of the constitution refers to the international law 
standard in its provision that ‘‘Nothing in this Part contained [Part I, General Pro- 
visions] shall preclude the Republic from regulating by law any matter relating to 
aliens in accordance with International Law.’? 
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announced the appointment of a former guerrilla leader to be the state’s 
first diplomatic representative to the United Kingdom.! 

There has been arrangement on an international basis of the question 
of British bases on Cyprus. There have also been assurances of generous 
financial aid from the United Kingdom to Cyprus. These, together with 
the joint action by the three governments principally concerned for inde- 
pendence of Cyprus, constitute measures looking to the new state’s inter- 
national security. There has been anticipation of the acceptance of Cyprus 
into membership in the Commonwealth.!? 


iil 


Recent developments affecting the Union of South Africa have involved 
an Impending change in the form of government, along with continued 
criticism of internal policy in the light of international commitments. 
Specifically, there is the question of the effect (upon its membership in the 
Commonwealth) of the Union’s becoming a republic. In addition, there 
has been growing denunciation, particularly on the part of some newer 
members of the Commonwealth, of racial policies of the Union. Concur- 
rently there has been a move, on the part of two non-members of the Com- 
monwealth, to challenge the consistency of these racial policies with the 
responsibility of the Union as a mandatory for South-West Africa. 

The first of these matters assumed considerable practical importance 
when, on October 5, 1960, 52.05 percent of the white electorate in the 
Union (this being approximately 5.5 percent of the total population of the 
Union and South-West Africa taken together) voted in a referendum for 
the establishment of a republic. The question of the effect of such a change 
on the part of a Commonwealth state is not anew one. India and Pakistan 
remained in the Commonwealth after dissolving the tie of allegiance for 
their respective peoples, and they now acknowledge the Queen as the Head 
of the Commonwealth.4? Announcement by the Prime Minister of Ceylon 
that his government proposed in the course of time to introduce a re- 
publican constitution brought an expression of agreement, by the Prime 
Ministers of the other Commonwealth countries, to Ceylon’s remaining a 
Member.?4 Perhaps inevitably, in view of already existing feeling con- 

11 New York Times, Oct. 5, 1960, p. 10. 

12 The last British Governor of Cyprus (Sir Hugh Foot) said in an address: 

‘‘There is a deep reservoir of respect and affection amongst Cypriots of all com- 
munities towards Great Britain and British institutions, and I have no doubt that 
Cyprus will follow up its successful application for membership of the United Nations 
by applying to retain its association with the British Commonwealth.’’ 3 Journal of the 
Royal Commonwealth Society (New Series) 225 (1960). 

On Feb. 16, 1961, the Cyprus House of Representatives voted, 41 to 9, to join the 
Commonwealth for a five-year trial period. The matter was to come before the Com- 
monwealth Prime Ministers’ Conference beginning in London on March 8. New York 
Times, Feb. 17, 1961, p. 6. 

18 On the manner in which Hire, as a republic, ceased to be a Member of the Common- 
wealth, see A. G. Donaldson, Some Comparative Aspects of Irish Law 92-94 (1957). 

14 See Robert R. Wilson, ‘‘The Commonwealth As Symbol and As Instrument,’’ 53 
A.J.I.L. 392, 393 (1959). 
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cerning racial matters, the effect of South Africa’s projected governmental 
change has aroused much more vigorous discussion. 

At their meeting in May, 1960, the Commonwealth Prime Ministers 
anticipated the development. ‘‘In the event of South Africa deciding to 
become a republic and if the desire was subsequently expressed to remain 
a member of the Commonwealth, the meeting suggested that the South 
African Government should then ask for the consent of the other Common- 
wealth governments either at a meeting of Commonwealth Prime Ministers 
or, if this were not practicable, by correspondence.’’45 Prior to the refer- 
endum on October 5, Prime Minister Verwoerd was reported to have in- 
dicated that if the vote should go in favor of a republic, he would in any 
ease proceed toward the establishment of that form of government and 
would (if necessary) seek to establish mutual trade benefits through treaties 
with individual Members of the Commonwealth. He asserted South 
Africa’s support of the Commonwealth, ‘‘subject to the condition that the 
fundamental principle of non-interference in the domestic affairs of member 
states is upheld.’’+® Subsequent to the referendum the leader of the 
United (Opposition) Party in South Africa announced that he would use 
his efforts with the British Prime Minister to block any attempt to keep 
South Africa out of the Commonwealth. 

Racial policies in South Africa have been the anticipated bases for posi- 
tions that Commonwealth Members such as Malaya and Ghana may take on 
the question of the Union’s future status with respect to the Commonwealth. 
Speaking in Toronto on October 25, the Prime Minister of Malaya indi- 
cated that, while South African policies ran ‘‘completely counter to the 
partnership of the Commonwealth,’’ and while Malaya did not favor ‘‘re- 
admitting a republican South Africa into the Commonwealth,’’ his govern- 
ment would be reluctant to veto such readmission ‘‘if the other members 
of the Commonwealth are agreed that she should be admitted.’’?8 The 


15 Text of Final Communiqué, 6 Commonwealth Survey 450, 452 (1960). 

16 New York Times, Aug. 31, 1960, p. 3. For a fuller statement of the Prime Minis- 
ter’s position, see Cape Times (Cape Town), Aug. 30, 1960, pp. 1, 7. 

17 New York Times, Oct. 10, 1960, p. 4. 

183 Journal of the Royal Commonwealth Society (New Series) 215 (1960). The 
Prime Minister added that ‘‘a multi-racial Commonwealth must live and work in the 
spirit of multi-racial ideals.’’ In another speech in Canada he indicated his view that 
the Commonwealth should adopt the majority principle for its decisions. 

With the views expressed may be compared certain general statements previously 
made by the Prime Minister of Ghana concerning the Commonwealth: ‘‘It is the only 
organic world-wide association of peoples in which race, religion, nationality and culture 
are all transcended by a common sense of fellowship. No policies are imposed on it from 
above. It does not even seck unity of policy. But it provides a unique forum in which 
men of different culture and different approach can sit down together and see what can 
be done to lessen tensions and to increase the economic and social well-being of them- 
selves and their neighbors.’’ Kwame Nkrumah, ‘‘ African Prospect,’’ 37 Foreign Af- 
fairs 45-53, at 50 (1958). 

For an argument that it would be better to keep the Union of South Africa in the 
Commonwealth and thus assist the state to work ‘‘back to Commonwealth standards,’’ 
see remarks of Zac de Beer (speaking in the name of the Progressive Party, and saying 
that the overwhelming majority of all South Africans desire to belong to the Common- 
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whole development has raised anew the question—to whieh there may have 
been as yet no definite, final answer 1°—whether the Commonwealth Prime 
Ministers, on such a matter as this, act always by unanimous vote or may 
act by less than unanimity. 

Legal questions concerning the Union’s mandate for South-West Africa 
also marked the year 1960. Late in November the Trusteeship Committee 
of the United Nations General Assembly approved a resolution (sponsored 
by Guinea, Libya, Mali, Morocco and Tunisia) looking to creation of a 
commission to administer South-West Africa. The step came as a sequel 
to a subcommittee report eriticizing racial policies in the area.” In a 
separate move Liberia and Ethiopia (both former Members of the League 
of Nations) filed with the International Court of Justice a complaint charg- 
ing the Union of South Africa with violations of its duties as Mandatory for 
South-West Africa.”* 

The developments that have here been noted suggest (1) that new states 
such as Nigeria should add to the strength of the concert which the Com- 
monwealth represents; (2) that (as in the ease of Cyprus) potential new 
members may emerge from international situations in which individual 
Members of the United Nations (not all of them being in the Common- 
wealth) have had a valid concern; and (3) that growing anti-colonialism 
and anti-racism, affecting as they do the traditional types of co-operation, 
may make themselves felt without necessarily terminating the habit of free 
consultation for which the Commonwealth stands. International legal 
arrangements evaluated and interpreted in the spirit of such free con- 
sultation are, for that reason, more likely to endure. 

RoBert R. WILSON 


wealth), as quoted in Journal of the Royal Commonwealth Society, number cited in par. 
1 of this note, at pp. 218, 219. 

19 See L. A. Sheridan, ‘‘The Changing Conception of the Commonwealth,’’ 1957 Year 
Book of World Affairs 236-256, at 255. 

20 New York Times, Nov. 25, 1960, p. 8; The Star (Johannesburg), Nov. 25, 1960, p. 8. 

21 In its advisory opinion of July 11, 1950, the International Court of Justice said, in 
answer to the question whether the Mandate had lapsed because the League had ceased 
to exist: ‘‘ According to Article 7 of the Mandate, disputes between the mandatory State 
and another Member of the League of Nations relating to the interpretation or the ap- 
plication of the provisions of the Mandate, if not settled by negotiation, should be sub- 
mitted to the Permanent Court of International Justice. Having regard to Article 37 
of the Statute of the International Court of Justice, and Article 80, paragraph I, of 
the Charter, the Court is of opinion that this clause in the Mandate is still in force and 
that, therefore, the Union of South Africa is under an obligation to accept the eom- 
pulsory jurisdiction of the Court according to those provisions.’’ [1950] LCO.J. Rep. 
128, 138. 

According to press report, the complaint mentions the limiting of the franchise to 
persons of European descent, segregating residential areas, depriving African children 
of adequate educational facilities, requiring persons to possess passes for travel beyond 
the confines of particular locations, and prohibiting African membership in political 
clubs. New York Times, Nov. 5, 1960, p. 1. 

Mr. Louw, South African Minister of External Affairs, is reported to have an- 
nounced that the Union will defend in the action instituted by Ethiopia and Liberia. 
The Star (Johannesburg), Nov. 8, 1960, p. 1. 
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THE PROCEDURES EMPLOYED IN CONNECTION WITH THE UNITED STATES 
NOMINATIONS FOR THE INTERNATIONAL COURT IN 1960 
Since panels of arbitrators are relatively infrequently drawn from the 
Permanent Court of Arbitration, the more significant function of the na- 
tional groups within that court has become the nomination of persons for 
election by the United Nations General Assembly and Security Council to 
the International Court of Justice (Article 4, paragraph 1, of the Statute 
of the Court). Each national group may nominate four persons, not more 
than two of whom may be nationals of the state concerned, for consideration 
at the triennial elections (Article 5). The judges are, according to Article 
2 of the Statute, to be elected ‘‘from among persons of high moral char- 
acter, who possess the qualifications required in their respective countries 
for appointment to the highest judicial offices, or are jurisconsults of recog- 
nized competence in international law.’’ The electors are enjoined to 
give representation to ‘‘the main forms of civilization’’ and to ‘‘the prin- 
cipal legal systems of the world’’ (Article 9). Article 6 of the Statute 
of the Court looks to the solicitation of advice by the national groups: 


Before making these nominations, each national group is recom- 
mended to consult its highest court of justice, its legal faculties and 
schools of law, and its national academies and national sections of 
international academies devoted to the study of law. 


Although the history of the matter is not altogether clear, it does not 
appear that the United States National Group in the Permanent Court of 
Arbitration had, in elections prior to that of 1960, carried out these con- 
sultations on any formal and systematic basis. It is therefore worthy of 
note that the United States National Group, well in advance of the making 
of nominations for the election of judges to take office in February, 1961, 
solicited suggestions from a wide circle of persons. The present members 
of the National Group, by whom this important initiative was taken, are 
Herman Phleger, Esq., of the California Bar, formerly Legal Adviser of 
the Department of State; Judge David W. Peck of the New York Bar, 
formerly Presiding Justice of the Appellate Division of the Supreme Court 
of New York, First Department; Bethuel M. Webster, Esq., of the New 
York Bar; and Harold Armstrong Smith, Esq., of the Illinois Bar. 

In May, 1960, the National Group sent a circular letter soliciting ‘‘advice 
and suggestions’’ to the Chief Justice of the United States; the President 
of the American Society of International Law; the Chairman of the Section 
of International and Comparative Law of the American Bar Association ; 
the President of the American Law Institute; the President of the Ameri- 
ean Branch of the International Law Association; the President of the 
Association of the Bar of the City of New York; the President of the Bar 
Association of the District of Columbia; the President of the American 
Arbitration Association; and to the Deans of sixteen principal American 
law schools. The extent of response to this request for assistance has not 
been revealed, but there is reason to believe that the number of responses 
from the law schools was less than might have been expected. 

Upon the receipt of this letter from the National Group, the President 
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of the American Society of International Law solicited views from the 
members of the Executive Council, the five immediate past Presidents of 
the Society, and the Vice Presidents of the Society, as well as from a 
selected group of persons qualified to advise on foreign nominations. The 
recommendations obtained from these persons were co-ordinated by a small 
committee sitting in Washington and forwarded to the National Group. 
The consultations carried on by the various recipients of the circular 
letter of the National Group mean that advice must have been obtained 
from a much larger circle than would be indicated by the bare record of 
the number of responses to the inquiry of the National Group. 

Late in August, 1960, the National Group met in New York to consider 
the advice received by it and to exercise its responsibility of making 
nominations. This was also, according to all indications, a ‘‘first,’’ the 
National Group having previously acted through correspondence. The 
following nominations were made by the National Group: Professor Philip 
C. Jessup; Sir Muhammad Zafrulla Khan of Pakistan; Chief Justice 
Kotaro Tanaka of Japan; Professor Gaetano Morelli of Italy; and, to 
fill the vacancy left by the death of Sir Hersch Lauterpacht, Sir Gerald 
G. Fitzmaurice of the United Kingdom. Particular importance attaches 
to the nomination of a national of the United States, for the election by 
the Security Council and the General Assembly of the person so nominated 
is virtually assured. Of the persons nominated by the United States 
National Group, all but Sir Muhammad Zafrulla Khan were subsequently 
elected to the Court. 

It is much to be hoped that the excellent precedent established by the 
United States Group in giving effect to Article 6 of the Statute of the 
Court and in meeting for the purpose of deliberation on its nominations 
will be followed by the jurists who make up the United States National 
Group in years to come. What has been done may also exercise a salutary 
influence in favor of the wider implementation of this article in other 
nations as well. Although national groups are made up of persons ‘‘of 
known competency in questions of international law’’ (Article 44 of the 
Hague Convention of 1907 for the Pacific Settlement of International 
Disputes), they may yet profit from the counsel of other judges, practi- 
tioners, and scholars of the law. Moreover, some of the mystery will be 
stripped from the International Court of Justice if the legal profession 
is given a somewhat larger rôle in the nomination of judges. The Bench 
and Bar of this country and all of those interested in the development of 
international law surely owe a debt of gratitude to the members of the 
United States National Group for its praiseworthy gathering of advice 
and for the spirit of responsibility and independence in which it has 
discharged its functions. 


R. R. BAXTER 


NOTES AND COMMENTS 


THE NINTH SESSION OF THE HAGUE CONFERENCE ON 
PRIVATE INTERNATIONAL LAW 


The Hague Conference on Private International Law is an association 
of independent nations that is dedicated to the unification of conflict-of- 
laws rules. Austria, Belgium, Denmark, Finland, France, West Germany, 
Greece, Ireland, Italy, Japan, Luxembourg, The Netherlands, Norway, 
Portugal, Spain, Sweden, Switzerland, Turkey, the United Kingdom and 
Yugoslavia are members of the Conference. The United Arab Republie 
has, it is understood, been admitted to membership but at a time too late 
to permit the sending of a delegation to the 1960 session. A United States 
Observer Delegation has attended the last two sessions of the Conference, 
which were held in 1956 and in 1960 respectively. Nearly a year prior to 
each of these sessions, the State Department requested certain Bar Associa- 
tions and learned societies to nominate one or more persons for membership 
in the delegation. The persons so nominated were then approved by the 
State Department. The United States Observer Delegation to the 1960 
session was composed of Philip Amram, nominated by the Bar Association 
of the District of Columbia; Joseph C. Barrett, nominated by the National 
Conference of Commissioners on Uniform State Laws; James C. Dezendorf, 
nominated by the American Bar Association and by the National Confer- 
ence of Commissioners on Uniform State Laws; Kurt H. Nadelmann, nomi- 
nated by the American Branch of the International Law Association; and 
the writer, nominated by the American Society of International Law, the 
American Arbitration Association, the American Law Institute and the 
Association of the Bar of the City of New York. The same persons, with 
the exception of James C. Dezendorf, composed the 1956 delegation. 

The sessions of the Conference, as its name implies, are held in The 
Hague. The first session took place in 1893 and the ninth, and most recent, 
in October, 1960. The first four sessions were held during the period of 
1893-1904, the fifth and sixth in 1925 and 1928, and the last three in 1951, 
1956 and 1960, respectively. It is contemplated that future sessions will be 
held at approximately four-year intervals. French is the official language 
of the Conference. One is, however, permitted to speak in English and 
there is simultaneous translation into that language of everything that is 
said. Delegates, whose native language is neither French nor English, 
may find themselves at a considerable disadvantage. 

The Conference maintains a permanent secretariat in The Hague which, 
among other things, handles administrative matters and makes preliminary 
studies of questions that are destined to be discussed at the sessions. Drafts 
of proposed conventions are usually prepared in the interval between ses- 
sions by special committees composed of representatives of the member 
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nations. The members share in the cost of operating the Conference and 
its secretariat. The United States, which is not a member, has borne no 
part of this cost. 

Up to now, the Conference has confined its energies to the preparation of 
conventions by which ratifying member nations would bind themselves to 
apply certain conflict-of-laws rules in specified situations. Conventions 
drafted at recent sessions, however, have infrequently been ratified. At 
the .1956 session, the American Observers suggested that the Conference 
should put some of its drafts in the form of uniform laws. It was thought 
that the member nations would be more ready to enact such laws, which 
could be modified unilaterally, than to enter into formal conventions. It 
was also thought that such laws might be adopted by nations which are 
not members of the Conference, and that in this way the Conference would 
enjoy greater influence than it has in the past. This suggestion was taken 
under advisement and was again considered at the 1960 session. Decision 
was there reached that, while the drafting of conventions would remain the 
basie task of the Conference, drafts might on appropriate occasions be 
prepared in the form of uniform laws. The American suggestion can 
therefore be said to have been adopted. 

The value of the Conference can hardly be questioned. Conflict of laws 
is an uncertain and fluid area where the principal product of inereasing 
knowledge is a greater awareness of inherent difficulties. Many segments 
of this area remain unexplored, and authority in point is frequently con- 
flicting. Under the circumstances, the best hope for progress is to be 
found in the meetings of men learned in the subject, where suggested rules 
can be discussed and evaluated in an unhurried and objective atmosphere. 
The sessions of the Hague Conference provide ideal opportunities for dis- 
cussions of this sort. As a rule, the member nations send their best men 
to the Conference and the exchange of ideas takes place on an extremely 
high level. The fact that the discussions are between representatives of 
different nations adds to the value of the occasion, because each nation’s 
peculiar problems and experiences permit its representatives to provide 
different insights to the subject. 

It is true, as stated above, that conventions prepared by the Conference 
have frequently not been ratified. This is due largely to the inertia of 
governments and also to the fact that each member nation is likely to find 
something objectionable in a convention which, having been prepared by 
an international group, is almost certain to be the product of many 
compromises. At any rate, the infrequency of ratification is not a proper 
criterion of the worth of the Conference. Its conventions represent pro- 
posed solutions to difficult conflict-of-laws problems that have obtained the 
approval of men learned in the subject and whose abilities are highly 
regarded by their own governments. As such, the conventions enjoy wide 
publicity and are the subject of considerable discussion. Undoubtedly, the 
rules they announce are considered and frequently adopted, although per- 
haps with some modifications, by many legislatures and courts. In this 
way the Conference plays an important rôle in the development and 
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unification of conflict-of-laws rules. It is believed that drafts prepared 
by the Conference in the form of uniform laws will have even a wider in- 
fluence than its conventions have enjoyed. 

The United States would have been unwise to seek membership in the 
Conference as long as its labors were devoted entirely to the drafting of 
conventions. Membership in the Conference under these conditions would 
presuppose a willingness to consider each convention on its merits and a 
bona fide intention to ratify at least some of them. Most of the conventions 
prepared by the Conference have concerned matters that are not expressly 
delegated by the Constitution to the Federal Government and are of prin- 
cipal coneern to the individual States. Constitutional considerations aside, 
it would probably be unwise and inexpedient for the Federal Government 
to enter conventions of this sort. Some of the conventions, as that dealing 
with international sales, do fall within the express powers of Congress. 
But entry by the United States even into such conventions would be of 
dubious wisdom. Conflict of laws is in too fluid and uncertain a state to 
permit the statement of many hard-and-fast rules. Under these circum- 
stances, it would rarely, if ever, be appropriate for this country to bind 
itself by treaty to apply rules which, however distinguished the draftsmen, 
might not work out well in actual practice. 

The situation has been changed by the recent decision of the Conference 
that on appropriate oceasions in the future drafts may be prepared in the 
form of uniform laws. As a result, the United States could now join the 
Conference with the understanding that it would not ratify the conven- 
tions but would submit the uniform laws to the States for possible adoption 
by them. To be sure, the States might not adopt these uniform laws with- 
out change, if for no other reason than that civilian methods of draftsman- 
ship are likely to differ somewhat from our own. This possibility does not, 
however, present a serious problem. For the basic purpose of uniform 
laws is to have their essence widely adopted, and this objective can be 
achieved by statutes which differ both in style and in minor detail. 

The United States, in any event, should continue its association with the 
Conference either by seeking formal membership or by retaining its status 
as an observer. Considerations of international relations dictate that this 
country demonstrate its interest in an organization of which all the Western 
European nations, and several others besides, are members and which is of 
considerable importance to them. Foreign conflict-of-laws rules, par- 
ticularly in the area of international trade, are also likely to have a con- 
siderable impact upon American interests, and it is desirable that the 
American point of view should be made known at a time when these con- 
flict-of-laws rules have not yet been embodied in conventions or uniform 
laws and are still in the discussion stage. Finally, we Americans have 
much to learn about conflict of laws from the scholars and officials of other 
countries, and it is desirable for this reason as well that the United States 
should be represented at the Hague sessions. Formal membership in the 
Conference would have the advantage of entitling the American repre- 
sentative to vote and to participate in the work of the special committees 
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that prepare the initial drafts which are considered at the actual sessions. 
Otherwise, it would seem to make little difference whether we seek formal 
membership or continue as observers. In any event, this country should 
henceforth pay some portion of the operating costs of the Conference and 
its secretariat. It would be unfortunate if we were to continue to reap 
the benefits that we obtain by having representatives attend the sessions 
and yet permit the other nations to bear all of the financial burden involved. 

Some idea of the nature and range of the Conference’s work can be ob- 
tained from a brief description of the three conventions that were discussed 
and approved at the 1960 session. They involve the authentication of 
documents (légalisation), the guardianship of minors, and the form of 
wills. The purpose of the first-mentioned convention is to simplify 
authentication requirements in the case of certain foreign documents. It 
provides that under certain specified conditions an adhering country shall 
not require that one of its consuls or other representative attest to the 
position, signature or seal of the official of another adhering country who 
has certified the authenticity of a document emanating from the latter 
country. We of the United States have much to learn from this conven- 
tion, for consular or other official certificates of the sort it obviates are re- 
quired by many Federal and State statutes and rules and have led to 
countless difficulties. Undoubtedly, this convention will serve as a useful 
guide to the Federal Commission whose function it is to suggest ways of 
simplifying and improving rules of international judicial assistance, in- 
eluding the authentication of documents. 

The convention dealing with the guardianship of minors also provides 
much food for thought. In the United States, a deeree of custody or of 
guardianship can be granted in a State where the minor is domiciled or 
present, or where both of the contesting parents can be subjected to the 
personal jurisdiction of the court. The Supreme Court of the United 
States has not yet determined the degree of respect, if any, to which such 
a decree is entitled in sister States. Conflicting custody decrees are rife, 
and a parent who is dissatisfied with a deeree will sometimes kidnap a child 
and take him into another State in order there to obtain a further hearing. 
Situations of this sort are less likely to arise between countries that adhere 
to the 1960 convention. Under this convention, only two states have basic 
power to determine questions relating to a child’s guardianship. These 
are the state of the child’s habitual residence and the state of his na- 
tionality. To be sure, the convention does not eliminate all sources of 
confusion, because the possibility remains that the courts of these two 
states will hand down conflicting decisions with respect to the child. Even 
so, the convention insures the existence of a more orderly state of affairs 
than prevails in this country. As such, it merits serious study on our part. 

The convention on the form of wills requires the courts of all adhering 
states to hold that a will, whether or not made by a national or domiciliary 
of another adhering state, is valid as to form if it complies with the re- 
quirements of the state 


1 Restatement, Conflict of Laws Second, §117 (Tentative Draft No. 1, 1953). 
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(a) where the will was executed, or 

(b) of which the testator was a national either at the time the will was 
executed or at the time of death, or 

(c) where the testator was domiciled either at the time the will was 
executed or at the time of death, or 

(d) where the testator had his habitual residence either at the time the 
will was executed or at the time of death, or 

(e) of the situs of an immovable insofar as the effect of the will upon 
that immovable is concerned. 


Statutes in many of our States follow an essentially similar approach of 
alternative reference, but, as far as is known, none refers to the law of as 
many States for the purpose of sustaining a will. 

It will be noted that this convention requires the courts of an adhering 
state to hold the will of a national or domiciliary of a non-adhering state 
valid as to form if the will complies with the requirements of any one of 
the enumerated states, even though the will would be invalid because of 
form in the state whose law governs the will’s substantive aspects. The 
convention does not, in other words, recognize a paramount law with respect 
to questions of form, and it will inevitably lead to situations where a will 
is valid in some states and invalid in others. This may not be a serious 
defect, since in international will cases uniformity of result is often unob- 
tainable, at least in the case of movables, because some nations determine 
the validity of such a will by the law of the testator’s nationality and 
others by the law of his domicile at death. 

As between States of the United States, on the other hand, uniformity 
of result can generally be obtained in the case of wills of movables, because 
our States almost invariably determine the validity of such a will by the 
law of the testator’s domicile at death. Uniformity is here a value that 
should not be lost, because chaos and inconvenience would surely result if 
wills purporting to transfer movables in two or more States were frequently 
to be held valid in some of these States and invalid in the rest. Hence, as 
far as the interstate situation is concerned, the validity of a will of movables 
should be determined both as to form and substance by the law of the State 
of the testator’s domicile at death. Any relevant statute of this State 
should, of course, be applied, including one which, in line with the conven- 
tion, declares that a will is valid as to form if it complies with the require- 
ments of any one of a number of enumerated States. 

Suppose now that it is the forum which has a statute that directs refer- 
ence to the law of a number of States in order to save a will in matters of 
form. In the absence of a clear legislative mandate to the contrary, such a 
statute should not be applied to hold valid the will of one who dies domiciled 
in a sister State. For to do so would be to sacrifice the basic value of 
uniformity of result. For reasons explained above, on the other hand, 
uniformity of result cannot always be obtained in international will cases. 
Here, again in the absence of a clear legislative mandate to the contrary, 
there may be good reason for the forum to apply its own local statute in 
order to save the will. For if uniformity of result is unobtamable, the 
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next most important value may well be to uphold the will and thus to give 
effect to the testator’s intentions. In short, this may be one of those rare 
situations where international rules of conflict of laws differ from those 
prevailing in the interstate area.’ 

One further aspect of the wills convention deserves mention. As has 
been noted, the convention provides that a will can be held valid as to form 
by reference to the law of the testator’s nationality. This provision, stand- 
ing alone, is perfectly meaningful when applied to one who is a national of 
a country with a unified system of law. But what of a person who is a 
national of a federal country, as the United States, or the United Kingdom? 
The United States, as is also generally true of the United Kingdom, has no 
national law on the subject of wills and what law there is on the subject 
belongs to the several States. A reference to the law of the United States 
to determine the validity of the will of a national would therefore be en- 
tirely fruitless. The problem of what to do when the reference is to the law 
of a federal nation has frequently plagued the courts of countries that apply 
the law of nationality to matters of status. As far as is known, however, 
no authoritative suggestion for the solution of the dilemma has previously 
been advanced. 

The matter is squarely dealt with in the wills convention. It provides 
that when the testator is a national of a federal country, the governing law 
shall be determined by that country’s intranational conflict-of-laws rules 
or, if there are no such rules as in the case of the United States, the govern- 
ing law shall be that of the particular State or other unit with which the 
testator had the most significant contact (le lien le plus effectif). This 
formula is undoubtedly vague and general, but it is believed to be as good 
as any that could be devised in the light of present knowledge. Undoubt- 
edly, the formula will be applied even by courts of non-member countries 
in contexts other than that dealt with by the convention. This fact pro- 
vides further evidence of the fact that the influence of the Conference is not 
limited to the conventions it prepares, but rather extends throughout 
broad areas of conflict of laws. 

Witurs L. M. Reese 


THE AMERICAN-POLISH CLAIMS AGREEMENT OF 1960 


I, PRECEDING History 


On January 3, 1946, the Government of Poland enacted legislation for 
the nationalization of the basie branches of the national economy! This 
legislative act was the frame within which authorization was given to the 
Council of Ministers to determine the transfer to the state of ownership of 


2See Ehrenzweig, Conflict of Laws 17-20 (1959); Du Bois, ‘‘The Significance in 
Conflict of Laws of the Distinction between Interstate and International Transactions,’’ 
17 Minn. Law Rev. 361 (1933); Ehrenzweig, ‘‘Interstate and International Conflicts 
Law,” 41 Minn. Law Rev. 717 (1957). 

8 An essentially similar provision is contained in the Guardianship Convention. 

1 Law No. 17 of Jan. 3, 1946, published in ‘‘ Dziennik Ustaw,’’ No. 3, Feb. 5, 1946. 
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major industrial establishments, of enterprises considered to exercise 
monopolistic activities, of banks and warehouses, and of certain transporta- 
tion companies.? At the same time the Government of Poland ordered the 
confiscation of all economic enterprises of the German Reich, of German 
citizens, German legal entities, companies controlled by German citizens 
or German corporations, and property of people who went over to the 
enemy. Citizens and companies of the Free City of Danzig were treated in 
the same way as German citizens and German companies. Property of 
German citizens who were persecuted by the Germans should not have been 
included in the confiscation proceedings.’ 

By September, 1946, the Polish Government published a Hist of 404 
companies whose property was nationalized and 513 companies whose 
property was confiscated.* At that time a distinction was made between 
nationalization and confiscation. In the case of nationalization of eom- 
panies the government was supposed to pay compensation for the property 
so taken, while confiscation was considered a taking without payment of any 
compensation. 

On March 8, 1946, a law was enacted extending expropriation proceed- 
ings to abandoned property and property presumably owned by Germans.§ 
This law enabled the Polish Government to confiscate property of German 
nationals and German legal entities which were not covered by the Act of 
January 3, 1946.6 In addition, property of persons who remained outside 
of Poland, and who lost its possession in connection with World War II 
activities, was placed in the custody of state authorities.’ This was done 
ostensibly for the purpose of administration of such property by the state 
until final determination had been made as to ownership of the property. 
Meanwhile, the authorities were directed to make an inventory, to ad- 
minister the property and to use it under instructions from the appropriate 
ministries. Under the provisions of that law the government acquired title 
to personal property after 5 years, and to real property after 10 years, 
counting from the end of 1945, the year when the war ended, if no restitu- 
tion to the owner of the abandoned property had been granted.® 

During the year 1946 the Government of Poland implemented the Na- 
tionalization Law of 1946 by instituting nationalization proceedings in 
individual cases, by defining the scope of the law with respect to the persons 
affected by the law, and by ordering the transfer of some properties to the 
state for use by government enterprises. 

On December 27, 1946, representatives of the United States and Poland 
reached an informal preliminary agreement, which provided that United 
States nationals should receive compensation from Poland in dollars for 
investments made in dollars, and in zlotys for other investments.® The 


2 Art. 3, Law No. 17, loe. cit. 3 Art. 2, ibid. 

4 See Nicholas R. Doman, ‘‘Postwar Nationalization of Foreign Property,” 48 
Columbia Law Rev. 1146 (1948). 

5 Law No. 87 of March 8, 1946, published in ‘‘ Dziennik Ustaw,’’ No, 13 of April 19, 
1946. 6 Art. 2, Law No. 87, loc. cit. 

TArt. 7 (3), ibid. 8 Art. 34, ibid. 

916 Dept. of State Bulletin 28 (1947). 
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terms of payment of such compensation were left for a final agreement, but 
no such final agreement was signed during the next 13 years. Subject to 
compensation were properties located in Poland proper and in that part of 
Poland which prior to 1938 was territory of the German Reich. It was 
further agreed that no compensation would be paid for interests in enter- 
prises which, before December 11, 1941, were devoted to the production of 
arms and munitions, unless the U. S. owners had been deprived of the con- 
trol of the enterprises by German authorities after September 1, 1939. It 
was also stipulated that no compensation would be paid for U. S. interests 
acquired in a German enterprise after September 1, 1939, unless such in- 
terests were acquired from U. S. or Allied or neutral nationals. The pre- 
liminary agreement provided for the establishment of a Polish-United States 
Mixed Commission, which would determine the validity and the amount of 
the claims presented by U. S. nationals against; Poland. 

In 1947 and thereafter the political and diplomatic relations between 
Poland and the United States gradually deteriorated so that no agreement 
could be reached with respect to the amount of a lump-sum payable by 
Poland, nor with respect to other terms of payment. The idea of settling 
the claims through a Mixed Commission composed of representatives of the 
United States and Polish Governments was subsequently abandoned. 

After 1947 numerous individual actions were taken by the Government 
of Poland which either implemented the provisions of the Nationalization 
Act of 1946 by ordering the nationalization of enterprises not yet na- 
tionalized, or by instituting liquidation proceedings of existing industrial 
or commercial companies. During the years 1947 through 1956 the Gov- 
ernment of Poland also used other methods of eliminating private owner- 
ship in economic enterprises. In 1949 printing and polygraphic enter- 
prises,'° and in 1951 tanneries,“ were subjected to a stringent licensing 
system, which created for all practical purposes a government monopoly in 
these branches of business. In 1951 certain other economic activities were 
declared government monopolies, such as the trade in hides and in textiles, 
the trucking business 1° and all transactions in foreign trade.* During 
that time free commerce in major commodities was practically abolished. 
Such commodities included grain, grain products, meat and fats, poultry 
products, sheep’s wool, oil seeds, electric appliances, non-ferrous metals, 
scrap metals, gold and platinum. The trade in these commodities was 
transferred to government economic enterprises, and private trade was in 
this manner placed in compulsory, involuntary liquidation. No wonder 
that, under these circumstances, by the end of 1949 almost 100% of the 
wholesale, and 55% of all retail business had been eliminated. By 1951 
the latter figure increased to 94%. At the time of the enactment of the 
Polish Constitution of 1952 the business enterprises had been almost com- 


10 Law No. 245 of May 12, 1949, published in ‘‘Dziennik Ustaw,’’ No. 34/1949. 

11 Law No. 8 of Jan. 3, 1951, published in ‘*Dziennik Ustaw,’’ No. 2/1951. 

12 €€ Dziennik Ustaw,’’? No. 23/1951, and No. 25/1953. 

13 (í Dziennik Ustaw,’’ No. 4/1951. 14‘“Monitor Polski,’’ No. A-102/51. 

15 €‘ Dziennik Ustaw,’’ No. 56/49, No. 7/50, No. 39/50, No. 46/50, No. 9/51, No. 25/51 
and No. 45/51. 
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pletely socialized, and the provision of Article 3 of that Constitution stated 
correctly “‘that the economy of the Polish People’s Republic is organized 
on a planned economy based upon enterprises in social ownership.’’ 1$ 
Poland concluded agreements regarding compensation for nationalized 
and confiscated property with France in 1948, with Switzerland, Great 
Britain and Sweden in 1949, and subsequent agreements with France and 
Great Britain in 1951 and 1954, respectively,” but no agreement had been 
reached with the United States. The negotiations with the United States, 
broken up in 1947, were not resumed until 1957. After almost three years 
of negotiations, on July 16, 1960, an agreement was signed between the 
United States and Poland, whereby Poland agreed to pay $40,000,000 over 
a twenty-year period in full settlement of all claims of United States na- 
tionals on account of nationalization or other taking of property in Poland.® 


II. ANALYSIS OF AGREEMENT 


The payment of the amount of $40,000,000 shall be made in 20 yearly 
installments of $2,000,000 each, beginning on January 10, 1961.2° The 
claims settled by the agreement are claims of United States citizens whose 
property, or rights and interest in property, were either: (a) na- 
tionalized or otherwise taken (confiscated, expropriated, seized, condemned, 
ete.) by the Government of Poland; or (b) appropriated, or limited and 
restricted in their use or enjoyment under Polish laws, decrees or other 
government measures. In addition, the agreement covers debts owed to 
American citizens by nationalized or confiscated enterprises, and debts 
which were a charge (like mortgages) upon nationalized, appropriated or 
otherwise taken property.” 

It should be noted that the provisions of the agreement are broader than 
the corresponding provisions of a similar U. 8.-Yugoslav Claims Agreement 
of July 19, 1948, in which no provision was made for compensation for the 
limitation or restriction of the use of property, but only for the nationaliza- 
tion or other taking of property. Neither did the Yugoslav Agreement in- 
clude debts of nationalized enterprises; mortgages and similar charges were 
not mentioned in the Yugoslav Agreement; as a matter of fact, mortgage 
claims had been approved as valid claims only by subsequent interpretation 
of the Yugoslav Agreement, when mortgages were declared to be in the 
nature of an interest in real property, and such interest has been con- 
sidered taken by the nationalization or confiscation of the property.** 

The American-Polish Agreement of July 16, 1960, provides that the 
distribution of the sum paid by Poland will be within the sole jurisdiction 


16 “í Dziennik Ustaw,’? No. 33/52. 

17 Rudolf L. Bindschedler, La Protection de la Propriété Privée en Droit International 
Public 262 (1956). 

18 T.T.A.S., No. 4545; 43 Dept. of State Bulletin 226 (1960); reprinted below, p. 540. 

19 Art. 1 of Agreement, below, p. 540. 20 Art. 2 of Agreement, ibid. 

21 Settlement of Claims by the Foreign Claims Settlement Commission of the United 
States and its Predecessors, p. 231 et seq. (Washington, D. C.: U. 8. Government 
Printing Office, 1955). 
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of the Government of the United States.2? Thus, the determination of 
claims by a United States-Polish Commission, as set forth in the preliminary 
agreement of 1946, was eliminated and the adjudication of claims became 
the sole responsibility of the American Government. For this purpose 
the American Government had already established an adjudicating agency, 
namely, the Foreign Claims Settlement Commission of the United States.” 

After the agreement became effective, the Government of Poland was 
exonerated from any responsibility for claims covered by the agreement. 
Claims filed with the Government of the United States will not be presented 
to the Government of Poland, and claims filed directly with the Govern- 
ment of Poland will be referred to the Government of the United States 
for further action.’ On the other hand the Government of Poland has 
undertaken to furnish information and evidence to the Government of 
the United States on the ownership and value of property which is the 
basis of claims presented to the U. S. Government. If such information 
or evidence is insufficient, the Government of Poland will permit examina- 
tion by representatives of the Government of the United States of the 
property in question, to the extent permitted by Polish laws. 

The U. S. Government will furnish to the Government of Poland 
copies of statements of claims and copies of the decisions rendered on the 
validity and amount of the claims. Where a claim has been found valid, 
the American Government will furnish to the Polish Government the 
original documents of title pertaining to the nationalized or confiscated 
property, including securities of corporations nationalized or confiscated 
by Poland. In case a claimant does not have such documents, the U. S. 
Government will procure a signed release from the claimant for his claim.” 

The agreement provides for a subsequent accord between the two 
governments regarding the methods of co-operation. Such an accord was 
put in effect by the two governments by the end of November, 1960. 

In a separate Annex to the agreement the two governments stipulated 
who shall be considered eligible claimants before the U. S. Government. 
For the purpose of the agreement a claim shall be considered valid, if it 
was owned continuously by a national of the United States from the date 
of nationalization, appropriation or other taking of the property to July 
16, 1960, the effective date of the agreement. There are two qualifications 
to this principle specified in more detail in paragraphs B and C of the 
Annex.”® 

Eligible nationals of the United States under the agreement are deemed 
to be the following persons: 


(1) Natural persons citizens of the United States who were direct 
owners of property in Poland; 

(2) Corporations and other legal entities, direct owners of property 
in Poland, organized under the laws of the United States, of which at 


22 Art. 3 of Agreement, below, p. 541. 

23 Reorganization Plan No. 1 of 1954, 68 Stat. 1279, 

24 Art. 4 of Agreement, below, p. 541, 25 Art. 5 of Agreement, ibid. 
26 See p. 543 below. 
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least 50% of the capital stock or proprietary interest was owned by 
United States citizens; the term proprietary interest has not been defined 
in the agreement, but it will be undoubtedly interpreted by the adjudi- 
cating agency of the U. S. Government at the first opportunity ; 

(3) Corporations and other legal entities, direct owners of property 
in Poland, organized under the laws of the United States, of which at 
least 50% of the capital stock or proprietary interest was owned by 
U. 8. citizens, either directly or indirectly, through other juridical 
persons of any nationality in this or in a foreign country; 

(4) Natural persons, American citizens, and American eligible corpora- 
tions, if they owned property in Poland indirectly through ineligible 
domestice corporations; 

(5) Eligible claimants, as defined above, owning indirect proprietary 
interests (through shares of stock) in Polish corporations or in former 
German corporations; if a claimant was a shareholder of a former 
German corporation, his claim will be valid only if a major part of the 
property of the German corporation was taken by Poland; 

(6) Eligible claimants, as defined above, owning an indirect proprie- 
tary interest (through shares of stock) in Polish corporations or in 
former German corporations through ineligible domestic corporations; 
in the case of German corporations a claim will be valid only if a major 
part of the property of the German corporation was taken by Poland 
and the corporation has ceased its existence; 

(7) Also valid will be claims of eligible claimants who are in a sub- 
stantial amount owners of foreign corporations, which in turn owned 
property in Poland, except if claims of such foreign corporations became 
compensable under agreements between Poland and a foreign country. 


The two qualifications of the principle of continuity of citizenship are 
specified in paragraphs B and C of the Annex to the agreement as follows: 


(1) An American corporation, whose outstanding capital stock or pro- 
prietary interest was owned, at the time of nationalization, in the major 
part by United States citizens or corporations which subsequently under- 
went judicial reorganization, shall remain eligible as a claimant, but such 
corporation shall participate in the sum paid by Poland only to the extent 
to which the capital stock or proprietary interest at the time of nationaliza- 
tion was owned by Americans. 

(2) A claim based on nationalization or taking shall not be valid, even 
though continuously owned by Americans, if the property was acquired 
by Americans after the application of German discriminatory measures 
to such property. 

Claims based on dollar bonds issued or guaranteed by the Polish 
Government in the United States during the period 1919-1939 are not 
included in the agreement. Such claims will be settled by separate 
negotiations between Poland and the bondholders in the United States.2’ 


27 Letter of July 16, 1960, by the representative of the Polish Government to the 
Government of the United States, below, p. 544. 
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III. APPLICATION OF AGREEMENT 


The International Claims Settlement Act of 1949, approved March 10, 
1950 (P. L. 455, 81st Congress, 64 Stat. 12), provides, inter alia, that the 
International Claims Commission of the United States shall have jurisdic- 
tion to receive, examine, adjudicate and render final decisions with respect 
to claims of nationals of the United States included within the terms of 
any claims agreement thereafter concluded between the Government of the 
United States and a foreign government providing for the settlement and 
discharge of claims of United States nationals against a foreign govern- 
ment arising out of the nationalization or other taking of property, by 
which agreement the Government of the United States has accepted as 
compensation a sum in an en bloc settlement. 

Under Reorganization Plan No. 1 of 1954 (68 Stat. 1279), the Inter- 
national Claims Commission was abolished and all functions of that 
Commission were transferred to the newly established Foreign Claims 
Settlement Commission of the United States. The latter Commission has, 
therefore, jurisdiction in determining and adjudicating the claims settled 
under the U. §.-Polish Agreement. Such claims must be filed with the 
Commission on or before September 30, 1961, on forms furnished to the 
claimants by the Commission. Claims must be filed regardless of a previous 
registration of the claim with the Department of State or with the 
Commission.”® 

Upon receipt and investigation of the elaim, the Commission issues a 
proposed decision in determination of the claim. When such proposed 
decision denies the claim in whole or in part, claimant may within 20 days 
of service thereof file objections to the proposed decision or request a 
hearing on the claim, or both. 

If no objection or request for a hearing is filed, such proposed decision 
becomes the Commission’s final determination on the claim, without further 
order or decision. If objections are filed, the Commission may after due 
consideration (1) either issue a final decision affirming or modifying its 
proposed decision; or (2) issue a further proposed decision; or (3) order 
a further investigation of the claim. The Commission may also on its own 
motion order a hearing on a claim, even if no hearing was requested, 
either for the taking of evidence on specified questions or for the hearing 
of oral argument.?° 

After a decision for an award becomes final, the Commission will certify 
such award to the Secretary of the Treasury. The Secretary of the Treas- 
ury is authorized and directed to make out of the available funds a payment 
in full of the principal of awards of $1000 or less, or on account of the 
principal of each award of more than $1000. The Secretary of the 
Treasury is also authorized to make additional payments in ratable propor- 
tions, on account of the unpaid principal of all awards in the principal 
amount of more than $1000, according to the proportions which the unpaid 

28 Regulations of the Foreign Claims Settlement Commission of the United States, 


Title 45 of Code of Federal Regulations, Secs. 531.1 (e) and 531.2 (as amended on 
Aug. 16, 1960). 28 Regulations, tbid., See. 531.5, 
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principal of such awards bears to the total amount in the fund available 
for distribution at the time such payments are made. Only after the 
principal amounts of all awards are paid shall the Secretary of the 
Treasury make payments for accrued interest.®° 

A claimant may appear before the Commission on his own behalf, or 
he may be represented by an attorney-at-law duly admitted to practice in 
any State or Territory of the Union or in the District of Columbia. The 
total remuneration of an attorney-at-law on account of services rendered 
on behalf of any claimant cannot exceed 10% of the total amount paid 
on account of such claim.” 

Thus far no termination date has been set for the completion of the 
claims program under the U. 8.-Polish Agreement. It is, however, likely 
that Congress will fix a termination date when the first opportunity arises. 

It is impossible to predict how many claims will be filed in this program. 
Even more impossible is it to state what the final amount of the awards 
will be and what will be the final percentage paid out from the funds 
to the recipients of the awards. Considering that many claims filed with 
the Commission may not meet eligibility requirements under the agree- 
ment, and that the total amount of funds eventually available for distribu- 
tion will be fairly sizable, a moderately optimistic view may be justified that 
the final outcome will be satisfactory to most of the eligible claimants who 
will have received awards from the Commission. 


ZVONKO R. RODE 
Attorney, Foreign Claims Settlement Commission of the United States * 


DEVELOPMENTS IN THE BELIZE QUESTION 1946-1960 


The historical origins of the dispute between Great Britain and 
Guatemala over British Honduras, and its revival by Guatemala in the 
1930’s have been so frequently discussed’ that it is unnecessary even to 
recapitulate them here. The purpose of this article is to attempt an 
interpretation of the events which have followed the British offer of 1946 
to have the matter determined by the International Court of Justice.? 
Guatemala had claimed in 1989-1940, and reaffirmed at the close of World 
War II, that the Anglo-Guatemalan Convention of 1859, which fixed the 
boundaries between Guatemala and British Honduras, had become void, 


80 Sec. 8 (c) of the International Claims Settlement Act of 1949, as amended (64 
Stat. 12; 22 U.S.C, 1625 et seq.). 81 Sec. 4 (£) of the Act, ibid. 

*The views expessed in this note are the personal opinion of the writer. They do 
not necessarily reflect the position of the Foreign Claims Settlement Commission of the 
United States. 

1 For example, succinctly in J. L. Kunz, ‘‘ Guatemala vs. Great Britain: In re Belize,’? 
40 A.J.1.L. 383-390 (1946); historically in R. A. Humphreys, ‘‘The Anglo-Guatemalan 
Dispute,’’ 24 International Affairs 387-404 (1948); juridically in L. M. Bloomfield, 
The British Honduras-Guatemala Dispute (Toronto, 1953); and polemically in J. L. 
Mendoza, Britain and her Treaties on Belize (Guatemala, 1947). 

2 Great Britain, International Court of Justice, Declaration by His Majesty’s Govern- 
ment... Mise. No. 11 (1946): Cmd. 6984 (1946). 
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because Britain had failed to fulfill the provisions of Article 7,? under 
which the two parties were to co-operate in the construction of a road from 
Guatemala City to the Atlantic Coast. Guatemala further claimed that, 
as a consequence of the annulment of the convention, the sovereignty of the 
whole of British Honduras, which she alleged she had ceded to Great 
Britain by concluding the convention, reverted to her, and she was entitled 
to recover the territory now illegally held by Great Britain. 


i 


The effect of the British declaration accepting the jurisdiction of the 
International Court of Justice was to empower the Court to determine on 
both of these claims. Britain had several legal arguments at her disposal. 
Against the claim that Guatemala was entitled to annul the convention, 
it could be contended that Britain had in fact discharged her obligations 
under Article 7 by concluding an additional convention in 1863 designed 
to implement the road-making obligation. Guatemala failed to ratify this 
additional convention within the stipulated time, and when she did eventu- 
ally ratify (coupling the ratification with two ‘‘elarifications’’ which 
proved unacceptable to Britain), Britain claimed that the opportunity was 
lost, and that for her part she considered that she had discharged her 
obligations. This stand may be legally defensible;® but even if it is, to 
attempt to use a matter of form to escape a recognized obligation was, to 
say the least, less than generous and far from creditable. The British 
Government appears to have realized this when the matter was reopened 
in the 1930’s, and at that time professed itself prepared to consider means 
of implementing Article 7 or of making some financial adjustment. But 


3 Art. 7 reads: ‘With the object of practically carrying out the views set forth in 
the preamble of the present Convention for Improving and perpetuating the friendly 
relations which at present so happily exist between the two High Contracting Parties, 
they mutually agree conjointly to use their best efforts by taking adequate means for 
establishing the easiest communication (either by means of a cart-road, or employing 
the rivers, or both united, according to the opinion of the surveying engineers), between 
the fittest place on the Atlantic coast near the settlement of Belize and the capital of 
Guatemala; whereby the commerce of England on the one hand, and the material 
prosperity of the Republie on the other, cannot fail to be sensibly increased, at the 
same time that the limits of the two countries being now clearly defined, all further 
encroachments by either party on the territory of the other will be effectually checked 
and prevented for the future.’’ Printed in Bloomfield, op. cit, 30; Mendoza, op. cit. 
137-138. 

4 The declaration reads: ‘‘I, Ernest Bevin, His Majesty’s Principal Secretary of 
State for Foreign Affairs, declare on behalf of His Majesty’s Government in the United 
Kingdom in accordance with paragraph 2 of Article 36 of the Statute of the Interna- 
tional Court of Justice that for a period of five years from the date of this Declaration 
they accept as compulsory ipso facto and without special agreement, in relation to any 
other State accepting the same obligation, the jurisdiction of the Court in all legal 
disputes concerning the interpretation, application or validity of any treaty relating to 
the boundaries of British Honduras, and over any questions arising out of any conclusion 
which the court may reach with regard to such treaty.’? 

5 As argued in W. J. Bianchi, Belize: the Controversy between Guatemala and Great 
Britain over the Territory of British Honduras in Central America 92-103 (New York, 
1959); but Bloomfield (og. cit. 111-115) disagrees. 
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even if Britain were to admit that she had failed to carry out Article 7, 
she could argue that Guatemala was not entitled to revoke the entire 
convention, either because Article 7 could not be regarded as a material 
provision in what was essentially a boundary treaty, or because, even if 
Guatemala had a case for revocation in 1867 (when Britain refused to 
renew negotiations over the implementation of Article 7), the lapse of 
time before exercising this right in 1939 was unduly great. Against 
Guatemala’s consequential claim that the cancellation of the convention 
of 1859 restored Guatemalan sovereignty over British Honduras, Britain 
could argue that the status quo ante 1859 was not Guatemalan sovereignty, 
which Britain had never recognized, but that Britain herself by that date 
had acquired territorial rights by preseription, after Spain had tacitly 
abandoned her sovereignty over the area.’ 

To support her claims Guatemala had argued that she had inherited 
from Spain the sovereignty of the entire area of British Honduras, when 
she gained her independence by revolution in 1821;* that the acceptance 
of the boundary of 1859 thus involved a cession of territory; that this 
cession had to be disguised, as Britain was precluded from acquiring 
territory in the area by the Clayton-Bulwer Treaty of 1850 with the 
United States;® and that Article 7 provided Guatemala’s compensation 
for the cession she made by agreeing to the boundaries laid down in the 
remainder of the convention. Article 7 was thus an essential and material 
part of the convention, and its non-fulfillment by Britain entitled Guate- 
mala to exercise the right of unilateral revocation of the whole convention.?° 


6 For these arguments see Bloomfield, op. cit. 116-119. 

7 See ibid. 78-96. 

8 This contention is disputed in part by the Mexican Government, which claims that 
Mexico inherited the northern half of British Honduras from Spain, Guatemala inherit- 
ing only the southern half. This claim is fully expounded in I. Fabela, Belice: Defensa 
de los Derechos de México (Mexico, 1944). The boundary between British Honduras 
and Mexico was fixed by an Anglo-Mexican treaty of 1893, and Mexico since then has 
made no claim to the territory as against Britain. The Mexican Government has, 
however, made it plain on several occasions since World War II that, in the event of 
a change in the status of British Honduras, her interest in the northern half of the 
territory would revive. See, for example, C. G. Fenwick, ‘‘The American Committee 
on Dependent Territories,’’ 44 A.J.L.L. 368 (1950), and U.N. General Assembly, 8th 
Sess., Official Records, Fourth Committee, 333rd Meeting, Oct. 14, 1953, par. 11; 
10th Scss., Fourth Committee, 472nd Meeting, Oct. 6, 1955, par. 39; 10th Sess., 541st 
Plenary Meeting, Nov. 8, 1955, par. 175; 13th Sess., 771lst Plenary Meeting, Oct. 6, 
1958, par. 110. 

9The Anglo-Guatemalan Convention was in fact one of a series of treaties executed 
by Britain along the lines of an unratified agreement of 1856 with the United States 
designed to clear up disagreements which had arisen between the two countries over 
the interpretation of the Clayton-Bulwer Treaty. On this point see Humphreys, loe. cit. 
393-395, or, more fully, M. W. Williams, Anglo-American Isthmian Diplomacy 1815- 
1915, Ch. VIII (Washington, 1916). 

10 The Guatemalan contentions may be studied in Mendoza, op. cit., and in Guatemala, 
Ministry of Foreign Affairs, White Book: Controversy between Guatemala and Great 
Britain relative to the Convention of 1859 on Territorial Matters (English edition, 
Guatemala, 1938), and Continuations of the White Book Series I and IL (English 
editions, Guatemala, 1939-1945). 
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To set out Guatemala’s line of legal argument is to go a long way 
towards suggesting why Guatemala decided not to accept Britain’s offer 
of a legal determination of the dispute. For the doctrine that the revolu- 
tionary states of Latin America ‘‘inherited’’ from Spain all her rights 
in their respective areas is not recognized in the general body of interna- 
tional law." Thus, even if the International Court of Justice were to 
uphold on legal grounds Guatemala’s unilateral revocation of the conven- 
tion of 1859, it would seem unlikely that it could give judgment in favor 
of Guatemala’s consequential claim that sovereignty should revert to her, 
in view of the fact that recognized legal grounds for regarding the status 
quo ante 1859 as Guatemalan sovereignty over British Honduras are 
lacking. 

This point is of some importance in view of the conclusion reached by 
Professor Wayne M. Clegern in a recent article,?? which has gained some 
currency through being taken up in Guatemala. After an examination 
of the records of the British Foreign Office bearing on the negotiation and 
subsequent history of the convention of 1859, Professor Clegern concludes: 


Evidence provided by its authors and early interpreters indicates 
that the treaty involved cession of the [southern half of British 
Honduras|, for which its seventh article provided compensation. 


This conclusion is exaggerated. It is true that the documents Professor 
Clegern cites indicate fairly clearly that British statesmen and officials 
considered Article 7 as in some sense compensatory to Guatemala. But 
indications of compensation do not necessarily imply indications of cession 
of territory, and Professor Clegern’s evidence (as he himself has pointed 
out)** is not inconsistent with the interpretation that what Guatemala gave 
up, and was compensated for, was not territory but claims, of which the 
British Government was well aware, but the validity of which it had never 
recognized. By restricting himself to the treaty and what followed it, 
Professor Clegern arrives at something less than a full interpretation of 
the treaty, which must surely include what the parties considered the 
status quo to be. His evidence does not show that the British Government 
or the British negotiator regarded the status quo as Guatemalan sover- 
elenty 25" 


11 See Bloomfield, op. cit. 86-95. 

12 ‘New Light on the Belize Dispute,’’ 52 A.J.I.L. 280-297 (1958). 

18 Professor Clegern’s article was reprinted under the title ‘‘Nueva Luz sobre la 
Disputa de Belice,’’ in Revista de la Facultad de Ciencias Jurídicas y Sociales de 
Guatemala, Epoca VI, No. 4 (1958), pp. 90-112, and was clearly the inspiration for an 
important series of articles by David Vela, entitled ‘‘Centenario de la Convención 
Anglo-Guatemalteca de 1859,’’ which appeared in the newspaper El Imparcial on 
April 27, 28, 29, 30, May 1, 2, 4, 5, 1959, and were reprinted in Revista de la APG 
(Asociación de Periodistas de Guatemala), No. 10 (July, 1959), pp. 26-48. 

14 In a review in 54 A.J.LL. 204 (1960). 

15 For this interpretation, see Humphreys, loc. cit, 396-399, and Bloomfield, op. cit. 
97-106. 

152 Tt should also be noted that Professor Clegern has subsequently published a docu- 
ment (‘ʻA Guatemalan Defense of the British Honduras Boundary of 1859,’ 40 
Hispanic American Historical Review 570-581 (1960), which suggests that the 
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Thus, although Professor Clegern’s work may have an important bearing 
on the interpretation of Article 7, and thus on the question of the responsi- 
bility for its non-fulfillment and the entitlement to revoke the entire 
convention, it cannot be held to affect the consequential issue of Guate- 
mala’s claim to recover her sovereignty, which remains without any founda- 
tion known to general international law. Professor Clegern’s parting shot: 
‘“Perhaps Guatemala should reconsider her refusal to accept a purely legal 
decision of the Belize dispute,’’ is misleading, at least as regards a claim 
to territory. And it would seem that it is precisely because a territorial 
settlement (as opposed, for example, to a purely pecuniary one) has become 
important to Guatemala that she has not accepted a legal determination 
of the matter. 

Two reasons can perhaps be adduced for the Guatemalan preoccupation 
with territory (which, it may be noted, is a comparatively recent develop- 
ment, for in the years following the treaty of 1859, and when the dispute 
was reopened in the 1930’s, Guatemala’s claim was purely financial). The 
first is the obvious one of national pride. Guatemala has asserted a claim 
to British Honduras, and this was embodied in the Guatemalan Constitu- 
tion of 1945 which states that ‘‘Belice’’?* is part of the national territory. 
This is a position from which it would be difficult to retreat with dignity. 
Moreover Guatemalan writings on the subject leave the impression of a 
strong conception that the territory of the country is in some way sacred 
and inviolable, an attitude of mind which elevates the controversy to a 
level of fundamental principle. 

The element of national dignity has perhaps tended to obscure the second, 
and possibly equally important, factor of material interests. Guatemala’s 
largest department, El Petén, is cut off from the south (and thus from 
the rest of the republic) by a mountain barrier. Its natural outlet east- 
wards to the Atlantic is blocked by British Honduras. It has remained 
thinly populated and undeveloped, but is believed to be rich in re- 
sources—it contains unexploited forest lands, is thought to have consider- 
able agricultural potentialities, and has been in the last few years the 
scene of large-scale oil prospecting. The problem of an outlet for El Petén 
has, since the 1930’s, been a background factor in the controversy," and 
has occasionally approached its forefront.!® While it might be solved by 





Guatemalan negotiator had some doubts about the validity of his country’s claims to 
sovereignty. 

16 In Latin American parlance this term refers to the whole territory of British 
Honduras as well as to the town of Belize. 

17 It is very frequently mentioned in Guatemalan writings on the subject: see, for 
example, J. L. Mendoza to Editor, Jan. 28, 1948, 24 International Affairs 317 (1948) ; 
Carlos Garcia Bauer, La Controversia sobre el Territorio de Belice y la Procedimiento 
Ex Aequo et Bono 15 (Guatemala, 1958). 

18 As in 1936, when part of a Guatemalan proposal for solving the dispute involved 
Britain handing over a strip of territory which would have linked El Petén to the sea 
(see Humphreys, loc, cit. 402; Bloomfield, op. cit. 55), and in 1958, when the implica- 
tions of the possible discovery of commercially exploitable reserves of oil were being 
considered (see 11 Hispanic American Report 76 (1958); 12 ibid. 79-80 (1959); 
A. Prats, Visión Actual de Belice, Ch. XV (Mexico, 1958)}. In this connection it may 
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means other than the acquisition of British Honduras by Guatemala, a 
territorial adjustment would obviously be more secure and permanent than 
some form of transit concession.2® Material interest thus cannot be dis- 
counted as a motive for Guatemala seeking a territorial solution. 


IT 


With both moral and material interests at stake, but with what a New 
York lawyer has described as ‘‘a legally desperate case,’’*° Guatemala 
could hardly accept the British offer to submit the dispute to the Interna- 
tional Court of Justice. But neither could she allow it to go by default, 
and her response was to accept the jurisdiction of the International Court 
of Justice, provided the case was decided ex aequo et bono (i.e. with 
reference to extraneous non-legal considerations).*4_ Thereafter for some 
years Guatemalan propaganda devoted much effort to extolling the virtues 
of equity over those of law; but this could scarcely offset the impression 
of a shifting of ground, for the Guatemalan claims and arguments against 
Britain had been of a legal nature, and Britain had offered to submit them 
to legal adjudication. On the other hand the appeal to equity was not 
without some advantages. It enabled extra-legal considerations to be 
introduced and sympathy invited, for example, by representing the 1859 
convention as extracted from a weak nation by a strong one, and by 
drawing attention to British Honduras as a surviving example of eolonial- 
ism on the American mainland. It also provided a reasonable means for 
keeping the dispute, and thus Guatemala’s claims and hopes, alive.2? 


be noted that the form in which Guatemala in 1947 proposed that the dispute should 
be referred to the International Court of Justice would presumably have allowed 
geographical and economie factors to be taken into account in deciding the case. 

19 For negotiations regarding transit, see Sec. IV below. 

20 W. J. Bianchi, op. cit. 137. 

21 The Guatemalan declaration reads: ‘‘The Government of Guatemala declares that, 
in accordance with Article 36 (2) and (3) of the Statute of the International Court of 
Justice, if recognizes as compulsory, ipse facto and without special agreement, in relation 
to any other State accepting the same obligation, and for a period of five years, the 
jurisdiction of the Court in all legal disputes. This declaration does not cover the 
dispute between England and Guatemala concerning the restoration of the territory 
of Belize, which the Government of Guatemala would, as it was proposed, agree to submit 
to the judgment of the Court, if the case were decided ex aequo et bono, in accordance 
with Article 38 (2) of the said Statute.’’ 1946-1947 LC.J. Yearbook 219. 

22 Guatemala brought the matter up repeatedly at Inter-American Conferences (for a 
summary of action on the hemispheric level, see Carlos Garcia Bauer, op. cit. 72-80), 
and at the United Nations (see U.N. General Assembly, 2nd Sess., Official Records, 
Fourth Committee, 36th Meeting, Oct. 3, 1947; 4th Sess., Fourth Committee, 114th 
Meeting, Nov. 3, 1949, pars. 25-32; Sth Sess., 280th Plenary Meeting, Sept. 21, 1950, 
par. 144; 5th Sess, Fourth Committee, 181st Meeting, Nov. 17, 1950, pars. 26-33; 
6th Sess., Fourth Committee, 207th Meeting, Nov. 21, 1951, par. 24; 7th Sess., Fourth 
Committee, 255th Meeting, Oct. 27, 1952, pars. 34-35; 8th Sess., Fourth Committee, 
333rd Meeting, Oct. 14, 1953, par. 1; 10th Sess., Fourth Committee, 472nd Meeting, 
Oct. 6, 1955, pars. 36-38; i0th Sess., 84lst Plenary Meeting, Nov. 8, 1955, pars. 
167-170; 13th Sess., 761st Plenary Meeting, Sept. 26, 1958, par. 127, and 772nd Plenary 
Meeting, Oct. 6, 1958, pars. 51-57; 14th Sess., 805th Plenary Meeting, Sept. 23, 1959, 
and 809th Plenary Meeting, Sept. 25, 1959, pars. 240-242). 
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Whether Guatemala ever seriously expected Britain to abandon her position 
on the strong ground of the rule of law may be doubted. It has, indeed, 
been suggested that Guatemala was seeking merely to prolong the contro- 
versy; that since British Honduras is a financial liability, it would in 
fact be an unwelcome acquisition for Guatemala; but that the Guatemalan 
Government has pursued the question in an attempt to divert attention 
from internal matters.” 

A flurry of diplomatic exchanges in 1948-1949 (following the action of 
the British Government in sending warships to Belize in response to re- 
ported threats of invasion) served to confirm both parties in the stands 
taken up in 1946-1947.24 The British declaration of 1946 was renewed 
for a further five years when it expired in 1951, but the general Guatemalan 
declaration, to which the declaration accepting an ex aequo et bono decision 
on the British Honduras dispute was an exception, was not renewed on its 
expiry in 1952, and since that date the attitude of the Guatemalan 
Government to ex aequo et bono procedure has not been on record. What- 
ever confidence the Guatemalan Government may have had in the strength 
of its case in equity, may have been somewhat undermined by the opinion 
of a Canadian international lawyer that in their long possession the British 
had built up a formidable ‘‘equitable interest’’ in British Honduras.” 
This opinion was quoted by Carlos Garcia Bauer, in a discussion, published 
in 1958 when he was Guatemalan Minister of Foreign Affairs, which 
throws considerable doubt on the usefulness of the ex aequo et bono pro- 
cedure for the purposes of Guatemala’s case.2* Certainly, after the expiry 
of Guatemala’s original declaration in 1952, much less appears to have 
been heard from Guatemala about submitting the matter to the Interna- 


28 See Peter Smithers, ‘‘ Central America,’’ 23 International Affairs 505-507 (1947); 
Bloomfield, op. cit. 131-133, 139; 7 Hispanic American Report, No. 2, p. 14 (1954); 8 
ibid. 395, 446 (1955); 9 ibid. 413 (1956); 11 ibid. 237, 529 (1958). 

24 A typical Guatemalan statement of the time was: ‘‘My Government have never heen 
opposed ... to the Court’s considering the juridical aspect of the controversy, and to 
its taking this into account when rendering its decision. What my Government are 
opposed to, because they consider it unjust, is that it should be this aspect, solely and 
exclusively which the court should consider, to the exclusion of all aspects of another 
order, such as the antecedents of the case and the historical, political and moral 
circumstances within which the facts developed. .. . If the British Government have 
any confidence in the validity of their arguments the remedy lies in accepting the oft 
repeated offer of my Government to allow the dispute to be resolved by the International 
Court through an ‘ex aequo et bono’ procedure ...’’ (from a Note of May 27, 1949, 
printed in Bloomfield, op. cit. 196-197); and a typical British statement was: ‘‘The 
Guatemalan Government claim that His Majesty’s Government have not fully carried 
out the terms of the Anglo-Guatemalan Treaty of 30th April 1859. This is manifestly 
a legal matter. ... His Majesty’s Government are unable to understand why then the 
Guatemalan Government are not prepared to allow their claim to be legally adjudicated 
upon ... The people of British Honduras are entitled to an assurance that any claim 
affecting the territory in which they live shall be decided on a legal basis ... For that 
reason His Majesty’s Government are not prepared to accept a reference to the Court 
ex aequo et bono which would mean that the Court could override the legal rights of 
the parties and give a decision on the basis of the view of expediency or policy.’’ 
(From a Note of Sept. 8, 1949, printed in Bloomfield, op. cit. 199-201.) 

25 Bloomfield, op. cit. 138-139, 140, 142. 26 Carlos García Bauer, op. cit. 143-155. 
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tional Court in any form, and especially since the advent to the Presidency 
of General Ydigoras Fuentes in 1958, Guatemalan propaganda has taken 
the form of a simple reiteration that ‘‘Belice’’ is Guatemalan territory 
illegally held by Britain. Activity was intensified in 1959, the centenary 
of the Anglo-Guatemalan Convention, and the President, who appears to 
have strong personal feelings on the matter, has sueceeded in keeping the 
matter very much to the fore. 


TII 


An impasse was thus early reached between the two parties to the 
dispute over the form in which it should be submitted for determination. 
But it soon became clear that there was another factor in the situation 
besides the attitudes of the two sovereign Powers. The inhabitants of 
British Honduras were naturally vitally interested in the outcome of the 
dispute, and although their views could not affect the actual legal situation, 
they soon began to play some part. In March, 1948, the Legislative Council 
of British Honduras unanimously passed a resolution of loyalty to the 
British Crown and placed on record their unalterable desire to remain 
in the Commonwealth,” and the British Government made it clear that 
this strengthened its resolve to accept only a legal settlement of the dispute, 
as it could not surrender territory against the wishes of the inhabitants 
unless legally obliged to do so.”8 

Guatemala could not ignore this line of argument, which introduced, 
however circuitously, the issue of human rights into the controversy. 
Moreover, it must have been clear that the wishes of the inhabitants might 
well enter into any equitable determination, and might well be decisive 
in any purely political solution of the matter. Guatemala first denied 
the fact, alleging that the demonstrations of loyalty were officially inspired 
and did not represent the true feelings of the populace,*® and then em- 
barked on a campaign to create a favorable body of opinion in British 
Honduras. The eireumstances were propitious in that the year 1950 saw 
the rise of a genuine anti-colonial nationalist movement in British Hon- 
duras, which found its political expression in the People’s United Party 
(PUP). In its early years the PUP was widely suspected of having elose 
affiliations with Guatemala, and of receiving support from that quarter, 
and an inquiry held in 1954 appeared to confirm at least some of these 


27 The resolution reads: ‘‘Be it resolved that it be placed on record that the people 
of British Honduras are unalterably fixed in mind that their national status as loyal 
British subjects and the position of their country as a component part of the British 
Empire shall remain unchanged.’’? Printed in British Honduras, Legislative Council, 
Minutes and Proceedings of the Legislative Council of British Honduras for the year 
1948, No. 1, March 16, 1948. 

28 Statement in House of Commons by Secretary of State for Foreign Affairs, Juné 
2, 1948, Great Britain, Parliament, Parliamentary Debates (Hansard), Official Reports, 
Fifth Series, House of Commons, Vol. 451, cols. 998-999. See also statement quoted 
in note 24 above. 

29 See, for example, Notes of May 27, 1949, Oct. 23, 1951, and Feb. 21, 1952, printed 
in Bloomfield, op. cit. 198, 203-205, 210-214. 
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suspicions.*° The party, however, won an overwhelming success in the 
first election held under universal adult suffrage in 1954, and its leaders 
took office. In 1956, after a split in the PUP, in which the Guatemalan 
isstic appears to have played at least some part, leadership devolved upon 
George Price, who, though rather in the background, had probably been 
the most powerful figure in the party from the outset. Price was successful 
in the elections of 1957, on a platform whose main plank was opposition 
to joining the Federation of the West Indies (which the former leaders 
of the party were suspected of favoring), but which also envisaged a 
‘‘ Central American destiny’’ for British Honduras. In the course of 1957 
Price was allegedly in secret contact with the Guatemalan authorities," 
and in London in November of that year, while engaged in talks about 
financial aid with the Colonial Office, he was found to have been entertain- 
ing overtures from the Guatemalan Minister regarding some plan for 
severing the connection of British Honduras with Britain, and associating 
it in some way with Guatemala. The Secretary of State for the Colonies 
promptly broke off the talks, and, when the British Honduras delegation 
returned home, another resolution of loyalty was passed unanimously by 
the Legislative Assembly.** Price was removed from office and lost some 
of his former leading supporters.** However, in the course of 1958, during 
which he made a visit to Central America, Price clarified his own position 


80 See Great Britain, Colonial Office, British Honduras: Report of an Inquiry held 
by Sir Reginald Sharpe Q.C. into allegations of contacts between the People’s United 
Party and Guatemala (Cmd. 9139, 1954). 

81 Statement by Colonial Secretary of British Honduras, reported in Belize Billboard, 
Dee. 21, 1957. 

$2 For this incident see The Times (London), Nov. 28, 29, 30, Dec. 2, 4, 9, 18, 20, 21, 
1957; British Honduras, Government Gazette, No. 63, Dec. 3, 1957; statements in House 
of Commons by Secretary of State for the Colonies, Nov. 27 and Dec. 3, 1957, Great 
Britain, Parliament, Parliamentary Debates (Hansard), Official Reports, Fifth Series, 
House of Commons, Vol. 578, cols. 1159-1162; Vol. 579, cols. 192-194. 

38 The resolution (which was passed on Dec. 17, 1957, and was supported by Price) 
reads: ‘‘ Having regard to the recent developments which culminated in the breakdown 
of the financial, economic and constitutional discussions which were being held last 
month in London between representatives of the Government of British Honduras on 
the one side and of Her Majesty’s Government in the United Kingdom on the other 
side, be it resolved that this House: Rejects any claim by any other Government than 
the Government of the United Kingdom to sovereignty over British Honduras in 
accordance with the wishes of the people of British Honduras, who are the rightful 
owners of the country and who will decide its future destiny; Declines to have anything 
to do with any plan for the incorporation of British Honduras in any other country; 
Desires to be on friendly terms with all its neighbours and welcomes the closest economic 
relations with all countries which desire to trade with this country to the mutual benefit 
of all; Declares that its aim remains the achievement of self-government for British 
Honduras; Expresses its confidence that self-government can be achieved for British 
Honduras in cooperation with Her Majesty’s Government in the United Kingdom as 
it has elsewhere; and Reaffirms its loyalty and allegiance to the British Crown and 
to the person of Her Majesty the Queen.’’ Printed in Belize Billboard, Dec. 18, 1957. 

34 One of these, Nicholas Pollard, significantly stated that he had been prepared to 
exploit the Guatemalan dispute as a weapon against the British, but could not join 
Price in seriously promoting association with Guatemala (statement of March 8, 1958, 
printed in Daily Gleaner (Kingston, Jamaica), April 28, 1958). 
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on the future of British Honduras. He stressed that his aim was independ- 
ence, denied that he had ever considered subjecting British Honduras to 
Guatemalan authority, and made it clear that what he envisaged was 
economic association with Central America, and a possible future political 
affiliation as a sixth independent member of the supra-national Organiza- 
tion of Central American States (ODECA).*® In the succeeding months 
it became more and more obvious that these aspirations seriously diverged 
from Guatemalan policy as enunciated by President Ydigoras Fuentes.’ 
In February, 1960, at a conference in London, agreement was reached 
between the Colonial Office and delegates from British Honduras on a 
substantial measure of constitutional advance towards self-government, 
and Price associated himself with a declaration reaffirming the desire of 
the people of British Honduras to remain in the Commonwealth and their 
loyalty to the British Crown,*? and with a statement unequivocally repudi- 
ating Guatemalan claims of sovereignty.** It was then quite evident that 
the Guatemalan campaign to win British Honduras from within had 
failed. 

President Ydigoras Fuentes appeared to take British Honduran opinion 
into account in a speech made at a village on the British Honduras frontier 
at the end of April, 1960, when he said that Guatemala was awaiting 
British Honduras on whatever terms its people chose, whether as a 
department of Guatemala, or as an associated state. But two months later 
he aroused great indignation in Belize by saying that in the event of 
Britain being involved in war, Guatemala would seize British Honduras, 
in which it already had a “fifth column’’ operating.®® The discrepancy 
between the desires of Guatemala and those of British Honduras thus 
still apparently exists, but the people of British Honduras in the last 
ten years have been making an increasingly compelling claim to determine 
their own destiny—a claim which in the present climate of world opinion, 
ean hardly fail to arouse very great respect. 


IV 


With a poor case in law, a dubious one in equity, and none at all under 
the principle of self-determination, it would be surprising if Guatemala 


85 See, for example, 11 Hispanic American Report 248 (1958); Press Release by 
George Price, Party Leader of the People’s United Party, Belize, July 15, 1958 
(mimeographed); Daily Gleaner (Kingston, Jamaica), Dec. 31, 1958. 

s8 Among the President’s statements were one that ‘‘Belice will be ours by right 
or might’? and another that Guatemala would take Belice ‘‘by reason or force’? (see 
11 Hispanie American Report 195, 599 (1958)). 

87 Great Britain, Colonial Office, Report of the British Honduras Conference held in 
London in February, 1960 (Cmnd. 984, 1960), p. 7. 

88 Embodied in ‘A Joint Declaration and Agreement by the People’s United Party 
and the National Independence Party of British Honduras,’’ signed in London, Feb. 17, 
1960 (printed in Belize Billboard, Feb. 28, 1960). 

89 See editorials in all three Belize newspapers: Daily Clarion, July 4, 1960; Belize 
Billboard, July 6, 1960; and particularly the PUP newspaper, Belize Times, July 6, 1960 
(all reproduced in The British Honduran (Government Printer, Belize), No. 7, July, 
1960). 
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had not from time to time considered swallowing her pride, cutting her 
losses, and extracting what material advantage she could for El Petén 
from the presumable British desire to be rid of a vexatious international 
irritation. Thus direct negotiations with a view to arranging transit 
concessions might well, according to one observer, have been successful 
between 1945 and 1947;*° and were embarked on again, at the instance 
of the Guatemalan Government, in 1954 and 1957, but proposals made by 
Britain in 1957 met with no response.** One factor which probably pro- 
pelled Guatemala in this direction was the possibility that British Honduras 
might become part of the Federation of the West Indies.*? It may well 
have seemed likely to Guatemala, not only that British Honduras, if it 
were once integrated into the Federation, would be virtually unobtainable 
by any means, but also that the Federation might feel less necessity than 
Britain to make material concessions to Guatemala. But the decision of 
British Honduras not to federate, and the setting up of the Federation 
without her in 1958, might have seemed to make such a settlement less 
urgent; while the attitude of President Ydigoras Fuentes, would appear to 
render such a solution improbable, at least for the duration of his 
Presidential term. 

Meanwhile the chief sufferers from the dispute are the people of 
British Honduras (and perhaps to a lesser extent those of El Petén). 
Uncertainty about the future has not only bedeviled British Honduran 
politics for a decade, but is believed to have had serious economic effects 
by acting as a disincentive to much needed foreign investment in the 
territory. As for the effects of the controversy on Guatemala, it will be 
for future generations of Guatemalans to pronounce on whether the 
resources employed in the pursuit of this claim might not have been 
used in ways more beneficial to the Republic. 


D. A. G. WADDELL 
University of Edinburgh 


REGIONAL MEETINGS OF THE SOCIETY 


Two regional meetings of the American Society of International Law 
have been held since the beginning of the year. The first was held January 
27-28, 1961, at the University of California School of Law, Berkeley, 
California; the second on March 2, 1961, at the House of the Association 
of the Bar of the City of New York. A conference arranged by the World 


40 Smithers, op. cit. 506-507. 

41 Written answer by Secretary of State for Foreign Affairs, Dec. 5, 1957, Great 
Britain, Parliament, Parliamentary Debates (Hansard), Official Reports, Fifth Series, 
House of Commons, Vol. 579, cols. 81-82. See also Great Britain, Central Office of 
Information, British Honduras: the Guatemalan Claim (R 4641, June 1960), pp. 6-7. 

42 Guatemala did in fact consistently protest against the inclusion of British Honduras 
in the Federation from 1945 (when planning of the Federation began), on the grounds 
that Britain was not entitled unilaterally to alter the status of a territory that was 
sub judice; but Britain has consistently refused to accept this argument (see Bloomfield, 
op. cit. 72, 76-77, 214-216). 
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Community Association of the Yale Law School, and co-sponsored by the 
Society, was held at the Law School March 3-4, 1961. In addition, re- 
gional meetings are planned to be held at Ohio State University on May 12, 
1961, and at the University of Washington, May 26-27, 1961. 


University of California School of Law, January 27-28, 1961 


The meeting, which was co-sponsored by the University of California 
School of Law in conjunction with the University’s Institute of Interna- 
tional Studies, the Bar Association of San Francisco, the Alameda County 
Bar Association and the Committee on Far Eastern Law, Section of Inter- 
national and Comparative Law, American Bar Association, was arranged 
by Professors Howard J. Taubenfeld, of Golden Gate College School of 
Law, and Jerome A. Cohen of the University of California School of Law, 
Faculty Director, and member of the Society’s Committee on Regional and 
Local Meetings. Under the general theme of ‘‘ New Developments in Inter- 
national Law and Transactions’’ an extensive program was offered, covering 
a wide range of subjects. Opening on Friday evening, January 27, in the 
Moot Court Room of the Law School, a session was devoted to the subject 
of ‘‘Growth and Opportunity in the Underdeveloped Countries,” under 
the chairmanship of Professor Charles Martin, of the University of Wash- 
ington, President of the Society. Mr. Antonio Sarabia, of the Chicago 
Bar, discussed ‘‘New Efforts by the United States’’ in this field. Pro- 
fessor Stefan A. Riesenfeld, of the University of California School of Law, 
discussed ‘‘The Evolving European Responsibility,” and Mr. James E. 
O’Brien, of the San Francisco Bar, ‘‘The Responsibility of the Under- 
developed Countries.’’ Professor Taubenfeld spoke on ‘‘The Réle of In- 
ternational Organizations.” 

On Saturday, January 28, 1961, the significance of Asia was considered. 
The first session on Saturday morning, Professor Cohen presiding, was 
devoted to ‘‘The Problem of Communist China.’’ Professor Choh-Ming Li, 
of the University of California, discussed ‘‘Communist China’s Interna- 
tional Trade Prospects”; Dr. Allen 8. Whiting of the Rand Corporation, 
Santa Monica, ‘‘Mainland China and the Family of Nations’’; Professor 
J. Chester Cheng, of San Francisco State College, ‘‘The Chinese Com- 
munist View of International Law’’; and Professor Cohen, ‘‘China’s 
Representation in the United Nations.’’ 

Following luncheon on Saturday, the question of doing business with 
Japan was discussed under the chairmanship of Robert G. Sproul, Jr., 
of the San Franciseo Bar. Professor Henry Rosovsky, of the University 
of California, spoke on ‘‘Japan’s Trade Patterns—Present and Future.’’ 
Alexander D. Calhoun, Jr., of the San Francisco Bar, spoke on ‘‘ Current 
Legal Problems.’’ 

A session in mid-afternoon of Saturday was devoted to ‘‘Recent Legal 
Developments in Relations between the United States and India.” Dean 
Carl B. Spaeth of the Stanford University School of Law, presided. 
Professor Sam Kagel, of the University of California School of Law, and 
the Honorable Anthony Meneses, Consul General of India in San Francisco, 
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spoke on the ‘‘Enforceability of Arbitration Agreements in the Courts of 
India.” ‘‘The Proposed Income Tax Treaty between the United States 
and India’’ was the subject of talks by Professor Lawrence Ebb of Stanford 
University School of Law, and by Peter Anderson of the San Francisco 
Bar. 

Each session concluded with general discussion from the floor. 


Association of the Bar of the City of New York, March 2, 1961 


The meeting, which was arranged by Mr. George W. Haight, Chairman 
of the Society’s Committee on Legal Aspects of Foreign Investment, was 
held in conjunction with the Committee on International Law of the 
Association of the Bar of the City of New York, at the House of the 
Association in New York City. Mr. Frank M. Coffin, Managing Director 
of the Development Loan Fund, spoke on ‘‘Debt and Equity for Develop- 
ment—New Uses for Old Tools.’ A panel discussion of ‘‘ Economie De- 
velopment and Foreign Investment—Réle of Law,’’ under the chairmanship 
of James N. Hyde, of the New York Bar, followed. The members of the 
panel were: I. N. P. Stokes, Chairman of the International Law Committee 
of the Association ; John R. Stevenson, former chairman of the Committee; 
Professor Louis B. Sohn, Harvard University Law School; Professor Wolf- 
gang Friedmann, Columbia University ; and Ambassador George Castafieda, 
Legal Adviser, Permanent Mission of Mexico to the United Nations. 


World Community Association, Yale Law School, March 3-4, 1961 


A Conference on ‘‘The Lawyer’s Role in International Trade,” held 
at the Yale Law School, was arranged by the World Community Association 
of that School, under the direction of Crawford S. Shaw, President of the 
Association. The conference was co-sponsored by the Yale-Law School, 
the International and Comparative Law Section of the American Bar 
Association, the American Society of International Law, the Committee on 
Foreign Law of the Association of the Bar of the City of New York, 
the Columbia Society of International Law of the Columbia Law School, 
and the Harvard International Law Club. 

The conference opened on Friday, March 3, with a luncheon, followed 
by a welcoming speech by Dean Eugene V. Rostow of the Yale Law 
School. At 2:30 p.m. Mr. Mark S. Massel, of Brookings Institution, 
Washington, D. C., delivered an address on ‘‘The Role of the Lawyer in 
the Challenge of International Commerce,’’ which was followed by three 
concurrent seminars on ‘‘The Legal Problems of Exporting and Importing 
in the ’60’s,’’ by William J. Barnhard, of the District of Columbia Bar; 
‘*Problems of Organizing for Overseas Operation,’’ by James G. Johnson, 
Jr., of the New York Bar; and “U. S. Trade Policy: the Challenge of 
the 1960’s’’ by Professor Stanley D. Metzger, of Georgetown University 
Law Center. 

At 4:15 p.m. the same day ‘‘International Commerce and Anti-Trust 
Law” was the subject of an address by Professor Corwin D. Edwards 
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of the University of Chicago Law School. This address was followed by 
concurrent seminars on ‘‘ Anti-Trust Provisions of the Rome Treaty,’’ by 
Dean Eugene V. Rostow of the Yale Law School; ‘‘The Effect of the 
European Common Market on Patent and Anti-Trust Law,” by Sigmund 
Timberg, of the District of Columbia Bar; and ‘‘ American Anti-Trust 
Problems in Foreign Operations,’’ by G. W. Haight, Legal Adviser, Royal 
Dutch Shell Group Companies, New York City. 

The afternoon sessions were followed by a buffet dinner at which Pro- 
fessor Richard N. Gardner of Columbia University Law School spoke on 
‘‘United States Trade and Aid Policies for the 1960’s.’’ 

On Saturday, March 4, the morning session opened with an address on 
‘“The Legal Aspects of Developing Regional Overseas Markets” by Pro- 
fessor Eric Stein of the University of Michigan Law School. Simultaneous 
seminars followed on ‘‘Some Elements of the Latin American Market,’’ by 
Professor Bayless A. Manning of Yale Law School; ‘‘Some Legal Aspects 
of Soviet Trade,’’ by Professor Leon Lipson of Yale Law School; ‘‘The 
Settlement of Trade Disputes in Regional Markets,” by Martin Domke, 
Vice President of the American Arbitration Association; and ‘‘ Recent 
Developments in Middle Eastern Oil Operations,’’ by George W. Ray, 
General Counsel, Arabian American Oil Company, New York City. 

On Saturday afternoon the Honorable Hale Boggs, Chairman, Sub- 
committee on Administration of Foreign Trade Laws and Policy, U. S. 
House of Representatives, delivered an address on ‘‘The Taxation of 
Private Foreign Investment,’’ which was followed by concurrent seminars 
on ‘‘Current Issues in the Taxation of Income,’’ by Professor Boris I. 
Bittker of Yale Law School and David R. Tillinghast of the New York Bar; 
“Tax Treaties between Industrial and Unindustrialized Nations,’’ by 
Matthew J. Kust, of the District of Columbia Bar; and ‘‘Tax Aspects of 
Organizing International Operations,” by Walter A. Slowinski, of the 
Chicago Bar. 

The conference concluded with a banquet on Saturday evening at which 
Professor Raymond Vernon of Harvard University Graduate School of 
Business Administration was principal speaker. 


Ohio State University, Columbus, Ohio, May 12, 1961 


With the aid of a grant from the Mershon Committee on Education in 
National Security, a meeting is being arranged by Professor Richard A. 
Falk, Chairman of the Society’s Committee on Regional and Local Meet- 
ings. The topic of the meeting will be ‘‘ International Law and Espionage.”’ 
The principal papers to be presented are as follows: ‘‘Hspionage and the 
Doctrine of Non-Intervention in Internal Affairs,’’ by Professor Quincy 
Wright, of the University of Virginia; ‘‘Legal Problems of Espionage in 
Conditions of Modern Conflict, with Some Special Reference to Aerial 
Espionage,’’ by Professor Julius Stone, of the University of Sydney; and 
“The Relevance of Espionage to the Success of Arms Control or Disarma- 
ment: Legal Implications,’’ by Professor Roland J. Stanger, of Ohio State 
University. The papers will be published later by the Ohio State Univer- 
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sity Press. In this connection, it is of interest to note that the papers 
given at the 1960 regional meeting at Ohio State University are in the 
process of publication under the title ‘‘Essays on International Jurisdic- 
tion.”’ 


Uniwersity of Washington, Seattle, May 26-27, 1961 


The Northwest Regional Meeting of the Society is to be held in co-opera- 
tion with the Vancouver Section of the Canadian Branch of the Interna- 
tional Law Association. President Charles E. Martin and Mr. Herbert 
Little, members of the Society’s Committee on Regional and Local Meet- 
ings, are assisting in making arrangements for the meeting. The Faculty 
Director of the meeting is Ralph W. Johnson of the University of Wash- 
ington Law School, who will be assisted by Mr. David Buxbaum of the 
Department of Russian Studies. 

The following subjects will be discussed: the Underdeveloped Countries; 
The Changing United Nations; Communist China; Laos; and Problems 
of Foreign Trade and Investment. 

Further information regarding the meeting will be available shortly. 
Meanwhile, inquiries should be addressed to the Director of the meeting at 
the University of Washington Law School. 

ELEANOR H. FINCH 


PARKER SCHOOL SUMMER PROGRAM IN FOREIGN LAW 


The Parker School of Foreign and Comparative Law will hold its fifth 
Summer Program in Foreign Law on the Columbia University campus dur- 
ing the period of June 5 through June 30, 1961. As in the past, enroll- 
ment will be limited to approximately twenty selected lawyers. 

The program is designed to give the participants a method of approach 
to the legal problems faced by Americans doing business abroad, and to 
acquaint the participants with the more important of these problems. 
Matters discussed during the course of the program will include (a) prob- 
lems of language in international legal counseling; (b) organization of the 
courts and of the bar in civil-law countries; (e) codification in civil-law 
systems, the relation of commercial law to civil law, contracts in civil-law 
systems; (d) problems of dealing with foreign governmental authorities 
and of analyzing the legal climate of a foreign country; (e) problems of 
qualification and organization, the legal status of American business enter- 
prise in civil-law systems, the status of treaties and executive agreements 
in foreign internal law, protection extended by the United States Govern- 
ment to persons and property abroad, effectiveness of choice-of-law pro- 
visions; (f) bases of taxation; (g) United States and European anti-trust 
laws, and monetary, import, tax and labor controls; (h) bases of jurisdic- 
tion of civil-law courts over aliens and non-residents, execution of foreign 
judgments, arbitration, and freedom of parties to choose a forum; (i) 
economic integration and unification of law in civil-law countries, the im- 
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pact of the Common Market and of the Coal and Steel Community upon 
American business enterprise. 

The Faculty in 1960 consisted of five persons. The leading rôle was 
played by Henry P. de Vries, professor of law at the Columbia Law School 
and a foreign law consultant. He was assisted by Professor Georges van 
Hecke of the Louvain University Law School of Belgium; by James N. 
Hyde, Esq., formerly Legal Adviser to the United States Delegation to the 
United Nations; by Edgar E. Barton, Esq., a partner in the New York City 
law firm of White & Case; and by Robert Anthoine, professor of taxation at 
the Columbia Law School and a tax consultant. It is anticipated that most 
of these men will again be on the Faculty in 1961. In addition, Professor 
Pierre Lalive of the University of Geneva is expected to join the group. 

Further information about the program can be obtained from the Di- 
rector of the Parker School of Foreign and Comparative Law, 421 West 
117th Street, New York 27, New York. 

Wiis L. M. REESE, 
Director 


INTERNATIONAL ASSOCIATION OF LAW LIBRARIES 


The International Association of Law Libraries will hold a general 
meeting on June 24 and 25, 1961, at the Harvard Law School in Cam- 
bridge, Massachusetts, immediately prior to the annual conference of the 
American Association of Law Libraries which is being held in Boston from 
June 26 to 29. 

Among the topics which will be discussed at the various sessions of the 
International Association are ‘‘The Creation of World Law Libraries,’’ 
‘Phe Improvement of American Law Collections in Libraries Outside of 
the United States,’’ and ‘‘Foreign Law Collections in American Libraries.” 
One session will be concerned with the various problems that arise in the 
acquisition of foreign legal materials and will, among other things, consider 
the advisability of liberalizing existing treaty provisions so as further to 
facilitate the exchange of books and other materials between libraries 
located in different countries. 

Consideration will also be given to the rôle of international library 
associations generally and, in particular, to the part the International 
Association of Law Libraries may play in the further development and 
utilization of the legal resources of law and parliamentary libraries. 

Mr. Earl Borgeson, Librarian of the Harvard Law School Library, is 
in charge of local arrangements, and Dr. Kurt Schwerin, a member of the 
Faculty of the Northwestern University School of Law in Chicago and a 
member of its library staff, is in charge of the program. 

The officers of the Association are William R. Roalfe, Professor of Law 
and Librarian, Northwestern University School of Law, Chicago, President; 
K. Howard Drake, Secretary and Librarian, Institute of Advanced Legal 
Studies, University of London, Viee President; Dr. William B. Stern, 
Foreign Law Librarian, Los Angeles County Law Library, Secretary; 
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and George A. Johnston, Q. C., Chief Librarian, Osgoode Hall, Ontario, 
Canada, Treasurer. 

The other members of the Board of Directors are Dr. A. C. Breycha- 
Vauthier, Chief Librarian, United Nations, Geneva; Dr. Bartholomeus 
Landheer, Director-Librarian of the Peace Palace at The Hague; Sadao 
Matsuyama, Chief, Ministry of Justice Library, Tokyo, Japan; and Dr. 
Jorge B. Vivas, Assistant Director, Chief of the Reference Service of the 
Argentine Library of Congress and Director of the Boletin de la Biblioteca 


del Congreso de la Nacion. 
E. H. F. 


FIFTY-FIFTH ANNUAL MEETING OF THE SOCIETY 
APRIL 27-29, 1961 


Tae Mayruower Horen, Wasnnaron, D. C. 
PROGRAM 
THURSDAY, APRIL 27, 1961 


10:00 a.m.—State Room 


CoNFERENCE OF TEACHERS OF INTERNATIONAL Law 


2:30 p.m.—East Room 


Sovereignty and International Responsibility, 
1960: the Caribbean and the Congo 


Chairman: Martin B. Travis, Stanford University 
Speaker: Quincy Wright, University of Virginia: ‘‘Subversive Interven- 
tion in International Law’”’ 
Panelists: A. J. Thomas, Jr., Southern Methodist University Law School; 
Horacio H. Godoy, Inter-American Legal Studies Group, Yale 
Law School; John A. Marcum, Department of Political Science, 
Colgate University; Alan Karabus, Yale Law School 


8:00 p.m.—Hast Room 


Address by President Charles E. Martin: ‘‘The Decade Ahead—The So- 
ciety’s Rôle in the Nation’s Service’’ 
Another speaker to be announced 


FRIDAY, APRIL 28, 1961 


10:00 a.m.—HEast Room 


Panel I. Arbitration between Governments and Foreign Private Firms 

Chairman: Martin Domke, New York University Law School 

Panelists: A. Broches, General Counsel, International Bank for Recon- 
struction and Development; A. A. Fatouros, Uniwersity of 
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Western Ontario; Roger Fisher, Harvard Law School; Wolf- 
gang Friedmann, Columbia Law School; John N. Hazard, 
Columbia Law School; Lowell Wadmond, of the New York Bar 


10:00 a.m.—State Room 


Panel II: Constitutional Developments of the United Nations: The Process 
l by Which the Charter Has Been Interpreted. and Applied to 
New Conditions by Political Organs and Little Use Made of the 
International Court of Justice 
Chairman: Field Haviland, Director of International Studies, The Brook- 
ings Institution, Washington, D. C. 

Speaker: Elmore Jackson, American Friends Service Committee: ‘‘Intro- 

ductory Analysis”’ 

Panelists: Oscar Schachter, Senior Counsel, United Nations Secretariat; 
Lincoln Bloomfield, Center for International Studies, Massa- 
chusetis Institute of Technology ; Charles P. Noyes, U. S. Mission 
to the United Nations; Louis B. Sohn, Harvard Law School 


2:00 p.m.—EHast Room 


Panel I: Current Developments in the Law of Sovereign Immunity 
Chairman: Adrian Fisher, Chief Reporter, American Law Institute’s Re- 
statement on the Law of Foreign Relations 
Speakers: Vernon G. Setser, Commercial Policy and Treaties Division, De- 
partment of State: ‘Waiver of Immunity Clauses in Postwar 
U. S. Commercial Treaties” 
William L. Griffin, Office of Legal Adviser, Department of State: 
‘‘ Execution against Assets—U. S. and Foreign Practice” 
Sigmund Timberg, of the D. C. and New York Bars: ‘‘Foreign 
Expropriatory Measures and State Trading’’ 
Commentator: Dr. Milan Bulajic, Legal Counselor of the Yugoslav Em- 
bassy: ‘‘The Unique Yugoslav Approach to Sovereign 
Immunity ’’ 


2:00 p.m.—State Room 


Panel II: Africa: the Problems of New States 
Chairman: H. C. L. Merillat, Executive Director of the Society 
Speakers: Alan P. Merriam, Northwestern University: ‘‘Traditional Cul- 
tures of Africa and Their Influence on Current Problems?’ 
Andrew M. Kamarck, International Bank for Reconstruction 
and Development: ‘‘Eeonomice Problems in Africa” 
Panelists: Thomas M. Franck, New York University Law School; Stanley 
D. Metzger, Georgetown University Law School 


5:30 p.m.—Colonial Room 


Informal Reception for Officers and Members of the Society and Their 
Guests. 
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8:00 p.m.—State Room 


Current Developments in Air Space and Outer Space: 
Law, Science and Policy 


Chairman: Richard N. Gardner, Columbia Law School 

Panelists: John A. Johnson, General Counsel, National Aeronautics and 
Space Administration; Jacek Machowski, Counselor of the Polish 
Mission to the United Nations; Leon Lipson, Yale Law School; 
Howard Taubenfeld, Golden Gate College 


SATURDAY, APRIL 29, 1961 
10:00 a.m.—East Room 


Business Meeting and Election of Officers 


5:00 p.m—Tillar House 
Reception 
7:00 p.m.—East Room 
Annuau DINNER 


Speakers to be announced 


JUDICIAL DECISIONS 


By Covey T. OLIVER 
Of the Board of Editors 


Arbitration—contention that arbitrator not regularly designated and 
award a nullity—acceptance of designation of arbitrator and of 
award—grounds of nullity invoked—executability. of award * 


CASE CONCERNING THE ARBITRAL ÅWARD MADE spy THE Kine or SPAIN 
on 23 DrecemBer 1906 (Honpuras v. Nicaragua)? I.C.J. Reports, 
1960, p. 192. 


International Court of Justice.2 Judgment of November 18, 1960. 


Pursuant to an agreement of July 21, 1957, between the parties, and 
their acceptanee of compulsory jurisdiction under Article 36, paragraph 2, 
of the Court’s Statute, Honduras brought an action against Nicaragua, 
asking the Court to adjudge that the failure by Nicaragua to give effect to 
the award in their boundary dispute made December 23, 1906, by the King 
of Spain constitutes a breach of an international obligation, and that 
Nicaragua is under an obligation to give effect to this award. 

Nicaragua asked the Court to reject the Honduran claim on the grounds 
that the alleged arbitral award was not in conformity with the Gamez- 
Bonilla Treaty of October 7, 1894, that the treaty had expired prior to ac- 
ceptance of the office of arbitrator by the King and a fortiori prior to the 
award, and that the award was ‘‘in flagrant breach of the provisions of 
the Gamez-Bonilla Treaty; because the impugned decision is vitiated by 
essential errors; because by this decision the King exceeded his jurisdiction; 
because it is not supported by an adequate statement of reasons.’’ 

Nicaragua further asked the Court to ‘‘adjudge and declare that the so- 
ealled ‘arbitral’ decision is in any case incapable of execution by reason 
of its obseurities and contradictions’’; and to ‘‘adjudge and declare in 
consequence that Nicaragua and Honduras are in respect of their frontier in 
the same legal situation as before 23 December 1906.” 

The Court quoted at length the Gamez-Bonilla Treaty signed October 7, 
1894, by Honduras and Nicaragua, which provided for a Mixed Boundary 
Commission to settle and demarcate on the spot the boundary between 
them. Article III provided that unsettled points 


shall be submitted, no later than one month after the final session of 
the said Commission, to the decision, without appeal, of an arbitral 
tribunal which shall be composed of one representative for Honduras 
and another for Nicaragua, and of one Member of the foreign Dip- 


* Heading by Court. 

1 Digested by Wm. W. Bishop, Jr., of the Board of Editors. 

2Composed for this case of President Klaestad; Vice President Zafrulla Khan; 
Judges Hackworth, Winiarski, Badawi, Armand-Ugon, Kojevnikov, Moreno Quintana, 
Córdova, Wellington Koo, Spiropoulos, Sir Perey Spender, Alfaro; Prof. Roberto Ago 
of Rome, chosen by Honduras as National Judge ad hoc, and Prof. Franciseo Urrutia 
Holguin, Ambassador of Colombia, chosen by Nicaragua as National Judge ad hoe. 
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lomatie Corps aceredited to Guatemala, the latter to be elected by the 
first two, or chosen by lot from two lists each containing three names, 
and proposed one by each party. 


Article V provided: 


In case the foreign Diplomatic Representative should decline the 
appointment, another election shall take place within the following ten 
days, and so on. When the membership of the foreign Diplomatic 
Corps is exhausted, any other foreign or Central American public 
figure may be elected, by agreement of the Commissions of Honduras 
and Nicaragua, and should this agreement not be possible, the point 
or points in controversy shall be submitted to the decision of the 
Government of Spain, and, failing this, to that of any South American 
Government upon which the Foreign Offices of both countries may 
agree. 


Other relevant articles of the treaty were: 


Article VII. The arbitral decision, whatever it be, rendered by a 
majority vote, shall be held as a perfect, binding and perpetual treaty 
between the High Contracting Parties, and shall not be subject to 
appeal. 

Article VIII. This Convention shall be submitted in Honduras and 
in Nicaragua to constitutional ratifications, the exchange of which shall 
take place in Tegucigalpa or in Managua, within sixty days following 
the date on whieh both Governments shall have complied with the 
stipulations of this article. 

Article IX. The provision in the preceding artiele shall in no way 
hinder the immediate organization of the Mixed Commission, which 
shall begin its studies no later than two months after the last ratifica- 
tion, in conformity with the provisions of the present Convention, 
without prejudice to so doing prior to the ratifications, should these 
be delayed, in order to take advantage of the dry or summer season. 

Article X. Immediately following exchange of ratifications of this 
Convention, whether the work of the Mixed Commission has begun 
or not, the Governments of Honduras and Nicaragua shall appoint 
their representatives, who, in conformity with Article IV, shall con- 
stitute the arbitral Tribunal, in order that, by organizing themselves 
in a preliminary meeting, they may name the third arbitrator and so 
communicate it to the respective Ministers of Foreign Affairs, in order 
to obtain the acceptance of the appointee. If the latter should decline 
to serve they shall forthwith proceed to the appointment of another 
third arbitrator in the manner stipulated, and so on until the arbitral 
Tribunal shall have been organized. 

Article XI. The periods stipulated in this Treaty for the appoint- 
ment of arbitrators, the initiation of studies, the ratifications and the 
exchange thereof, as well as any other periods herein fixed, shall not 
be fatal nor shall they in any way produce nullity. 

The object of these periods has been to speed up the work; but if 
for any reason they cannot be complied with, it is the will of the High 
Contracting Parties that the negotiation be carried on to its conclusion 
in the manner herein stipulated, which is the one they deem most 
appropriate. To this end they agree that this Treaty shall be in 
foree for a period of ten years, in case its execution should be inter- 
rupted, within which period it may be neither revised nor amended 
in any manner whatever, nor the matter of boundaries be settled by 
any other means. 
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The Court said in part: . 

The Mixed Boundary Commission provided for in Article I of the 
Treaty met from 24 February 1900 onwards and succeeded in fixing the 
boundary from the Pacifie Coast to the Portillo de Teotecacinie; it was 
however unable to agree on the boundary from that point to the Atlantic 
Coast and recorded its disagreement at its meeting of 4 July 1901. With 
regard to the latter section of the boundary, the King of Spain handed 
down, on 23 December 1906, an arbitral award [generally favorable to 
Honduras]... . 

Honduras alleges that there is a presumption in favour of the binding 
character of the Award as it presents all the outward appearances of 
regularity and was made after the Parties had every opportunity to put 
their respective cases before the Arbitrator. It contends that the burden 
lay upon Nicaragua to rebut this presumption by furnishing proof that 
the Award was invalid. 

Nicaragua contends that, as Honduras relies upon the Award, it is 
under an obligation to prove that the person giving the decision described 
as an award was invested with the powers of an arbitrator, and it argues 
that the King of Spain was not so invested inasmuch as: 


(a) he was not designated arbitrator in conformity with the provisions 
of the Gamez-Bonilla Treaty, and 
(b) the Treaty had lapsed before he agreed to act as arbitrator. 


In support of the first contention, Nicaragua has argued that the require- 
ments of Articles III and V of the Gamez-Bonilla Treaty were not complied 
with in the designation of the King of Spain as arbitrator. It has urged 
that, before the two national arbitrators could proceed to this designation, 
it was necessary to exhaust the membership of the foreign Diplomatic 
Corps accredited to Guatemala and thereafter to attempt to come to an 
agreement on any other foreign or Central American publie figure for the 
purpose of constituting a three-man arbitral tribunal. 

The record shows that on 2 December 1899, the two national arbitrators 
designated the Mexican Chargé d’affaires in Central America, Federico 
Gamboa, as third member of the arbitral tribunal. In April 1902, he 
was recalled from Guatemala. On 21 August 1902, the two national 
arbitrators designated the Mexican Minister to Central America, Cayetano 
Romero, as third member of the tribunal. He left Guatemala for reasons 
of health without having accepted or rejected the designation. There is 
no record of any proceedings taken by the national arbitrators thereafter 
for the purpose of organizing the arbitration until 2 October 1904. On 
that date the two national arbitrators, José Dolores Gamez and Alberto 
Membrefio, met in the City of Guatemala with the Spanish Minister to 
Central America, Pedro de Carrere y Lembeye, and, as stated in the 
Minutes of the meeting, ‘‘having verified their full powers and with the 
express consent of their Governments appointed the Spanish Minister to 
be the chairman of a meeting preliminary to the arbitration which is to 
consider and settle the pending boundary question.” At that meeting, 
‘by common consent and the requirements of Articles III and IV of the 
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Gamez-Bonilla Treaty having previously been complied with” (de común 
acuerdo y previos los trámites que prescriben los articulos 3° y 4° del 
Tratado Gámez-Bonilla) the King of Spain was designated as arbitrator. 

It has been suggested that this mention of Article IV was by mistake 
in place of Article V. Be that as it may, what was meant was that the 
procedure laid down in the Treaty to be followed antecedent to the designa- 
tion of the King of Spain as arbitrator had already been complied with. 
In these circumstances, an allegation that such was not in fact the case 
must be established by positive proof. No such proof has been placed 
before the Court. 

In the opinion of the Court it was within the power of the arbitrators 
to interpret and apply the articles in question in order to discharge their 
function of organizing the arbitral tribunal. Whether they had in fact 
exhausted the membership of the Diplomatie Corps accredited to Guatemala 
and failed to reach agreement on the election of any other foreign or 
Central American public figure or whether they had considered such steps 
as optional and unlikely to lead to a fruitful result, the fact remains that 
after agreeing that the relevant articles of the Treaty had been complied 
with they agreed to proceed to the designation of the King of Spain as 
arbitrator. The Court, therefore, concludes that the requirements of the 
relevant articles of the Gamez-Bonilla Treaty as interpreted by the two 
national arbitrators had already been complied with when, at the meeting 
of 2 October 1904, it was agreed by common consent that the King of 
Spain be designated as arbitrator and that he should be requested on 
behalf of both Governments to undertake the task. 

On 4 October 1904, the Spanish Minister sent telegrams to the Presidents 
of Honduras and Nicaragua stating that it had been agreed to designate 
the King of Spain as arbitrator in the case. 

On 6 October 1904, the President of Honduras expressed his satisfaction 
at the designation of the King of Spain to decide the question of boundaries 
of Honduras and Nicaragua, and expressed the hope that the King 
would accept the task. 

On 7 October 1904, the President of Nicaragua replied that it would 
“be satisfactory and an honour for Nicaragua if H.M. the King of Spain 
will accept the designation of arbitrator to settle the boundaries dispute 
between Honduras and Nicaragua.’’ 

On 17 October 1904, the acceptance of the King of Spain was communi- 
cated to the Spanish Minister in Central America, who immediately dis- 
patched telegrams to the Presidents of Honduras and Nicaragua informing 
them of the King’s agreement ‘‘to be the arbitrator in the question of the 
boundaries between Nicaragua and Honduras.’’ 

In his Note of 21 December 1904, addressed to the Spanish Minister of 
State, the Foreign Minister of Nicaragua renewed in the name of his 
Government ‘‘to his Majesty the King of Spain the expression of my deep 
gratitude for the generosity shown’’ in accepting his ‘‘designation as 
arbitrator to settle the question of boundaries between Nicaragua and 
Honduras.’’ 
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In his Report to the National Legislative Assembly dated 30 November 
1905, the Foreign Minister of Nicaragua stated: 


“At a meeting in Guatemala City in October 1904, under the 
presidency of His Excellency the Minister for Spain to Central 
America, the moment came to elect the third arbitrator who is to 
settle the affair definitively. His Majesty King Alfonso XIII of Spain 
was elected as the third arbitrator, the two arbitrators voting in favour, 
and no choice could have been more appropriate. The affair is now 
brought to the august cognizance of His Catholic Majesty, who has 
already appointed a commission of investigation made up of dis- 
tinguished persons. 


“T have already declared in the chapter referring to Honduras that 
His Majesty King Alfonso XIII is the arbitrator who is to settle our 
boundary question; I am glad to add that the August Sovereign of the 
Mother Country has generously informed the Nicaraguan Government, 
through his Minister of State, that he feels it a very great pleasure 
to have been appointed to settle the question pending between these 
two American Republics, for which he has a warm sympathy. For 
this we are very grateful to the Spanish Monarch and his enlightened 
Government.’’ 


No question was at any time raised in the arbitral proceedings before 
the King with regard either to the validity of his designation as arbitrator 
or his jurisdiction as such. Before him, the Parties followed the procedure 
that had been agreed upon for submitting their respective cases. Indeed, 
the very first occasion when the validity of the designation of the King of 
Spain as arbitrator was challenged was in the Note of the Foreign Minister 
of Nicaragua of 19 March 1912. 

In these circumstances the Court is unable to hold that the designation 
of the King of Spain as arbitrator to decide the boundary dispute between 
the two Parties was invalid. 

In support of its second contention, namely, that the Gamez-Bonilla 
Treaty had lapsed before the King of Spain agreed to act as arbitrator, 
Nicaragua argues that the Treaty came into effect on 7 October 1894, the 
date on which it was signed, and that, by virtue of Article XI, it lapsed 
ten years later, on 7 October 1904. As the King of Spain agreed to act 
as arbitrator on 17 October 1904, his designation as arbitrator took effect 
ten days after the Treaty had, according to Nicaragua, ceased to be in 
force. On this view of the matter, it is contended that the whole proceed- 
ing before the King of Spain as arbitrator and his decision of 28 December 
1906 was null and void and of no effect whatever. The reply of Honduras 
is that the Treaty did not come into effect till the exchange of ratifications 
between the Parties, which was effected on 24 December 1896, and that 
consequently the period of ten years laid down in Article XI of the Treaty 
expired on 24 December 1906. According to Honduras, therefore, the 
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arbitral proceedings were completed, and the Award was handed down, 
during the currency of the Treaty. 

It is argued on behalf of Nicaragua that Article IX of the Treaty, 
which provided that the requirements laid down in Article VIII with 
regard to ratifications and the exchange thereof should not hinder the 
immediate organization of the Mixed Commission, meant that the period 
of time specified in Article XI commenced to run, not as from the date 
of the exchange of ratifications, but as from the date of signature of 
the Treaty. Honduras, on the other hand, relies upon Article IX as 
making provision for an exception to the coming into effect of the Treaty, 
which was to await the exchange of ratifications, the object of the exception 
being that the organization of the Mixed Commission need not be delayed 
pending the coming into force of the Treaty on the date of the exchange 
of ratifications. 

There is no express provision in the Treaty with regard to the date on 
which it was to come into foree. Taking into consideration the provisions 
of Articles VIII, IX and X, the Court is of the view that the intention 
of the Parties was that the Treaty should come into force on the date of 
exchange of ratifications and that the ten-year period specified in Article 
XI should begin to run from that date but that, in the meantime, in 
pursuance of Article IX, the immediate organization of the Mixed Com- 
mission might be proceeded with. That this was the intention of the 
Parties is put beyond doubt by the action taken by the two Parties by 
agreement in respect of the designation of the King of Spain as arbitrator. 
Agreement on the designation of the King of Spain as arbitrator was 
reached on 2 October 1904. The Court finds it difficult to believe that 
the Parties, or one of them, had in mind an interpretation of the Treaty 
aceording to which the period provided for in Article XI should expire 
five days later and that the Treaty should then lapse. Indeed, on the 
very day on which, according to the present submission of Nicaragua, 
the Treaty expired, the President of Nicaragua stated in his telegram 
to the Spanish Minister to Central America that it would be satisfactory 
and an honour for Nicaragua if the King of Spain would accept his 
designation as arbitrator to settle the boundary dispute between Honduras 
and Nicaragua. This furnishes a clear indication that Nicaragua did 
not regard the Treaty as having lapsed on that day. 

Some support for Nicaragua’s contention was sought to be drawn from 
the suggestion made by the Spanish Minister to Central America to the 
President of Honduras on 21 Oetober 1904 that the period of the Treaty 
might be extended. In the opinion of the Court, the time at which this 
initiative was taken shows that it did not carry with it any implication 
that the Treaty had expired on 7 October 1904. In actual fact, no action 
was taken to extend the duration of the Treaty. This furnishes confirma- 
tion of the view which the Court takes that the Treaty was not due to 
expire till ten years after the date of the exchange of ratifications, that 
is to say, on 24 December 1906. Had this not been so, the two Govern- 
ments, when confronted with the suggestion made by the Spanish Minister 


484 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


to Central America, would either have taken immediate appropriate meas- 
ures for the renewal or extension of the Treaty or would have terminated all 
further proceedings in respect of the arbitration on the ground that the 
Treaty providing for arbitration had already lapsed. On the contrary, the 
two Governments proceeded with the arbitration and submitted their 
respective cases to the arbitrator. This shows that the intention of the 
Parties had been that the Treaty should come into force on the date of the 
exchange of ratifications. 

Again, it may be noted that no objection was taken before the King of 
Spain to his proceeding with the arbitration on the ground that the 
Gámez-Bonilla Treaty had already expired. Indeed, the very first allega- 
tion that the Treaty had expired on 7 October 1904 was made as late as 
1920 during a mediation procedure undertaken by the Government of the 
United States of America in an effort to resolve the boundary dispute 
between Honduras and Nicaragua. 

The Court, therefore, concludes that the Gamez-Bonilla Treaty was in 
force till 24 December 1906, and that the King’s acceptance on 17 October 
1904 of his designation as arbitrator was well within the eurrency of the 
Treaty. 

Finally, the Court considers that, having regard to the fact that the 
designation of the King of Spain as arbitrator was freely agreed to by 
Nicaragua, that no objection was taken by Nicaragua to the jurisdiction 
of the King of Spain as arbitrator either on the ground of irregularity 
in his designation as arbitrator or on the ground that the Gamez-Bonilla 
Treaty had lapsed even before the King of Spain had signified his accept- 
ance of the office of arbitrator, and that Nicaragua fully participated in 
the arbitral proceedings before the King, it is no longer open to Nicaragua 
to rely on either of these contentions as furnishing a ground for the 
nullity of the Award. 

Honduras is thus seeking execution of the Award made on 23 December 
1906 by the King of Spain who, in the opinion of the Court, was validly 
designated arbitrator by the Parties during the currency of the Gámez- 
Bonilla Treaty. Nicaragua urges that even under these conditions the 
Award is a nullity and seeks to establish the nullity of the Award on the 
grounds that it was vitiated by: 


(a) excess of jurisdiction ; 

(b) essential error; 

(e) lack or inadequacy of reasons in support of the conclusions arrived 
at by the Arbitrator. 


Nicaragua also contends that the Award is incapable of execution by 
reason of its omissions, contradictions and obseurities. 

Honduras contends that the conduct and attitudes of Nicaragua show 
that it accepted the Award as binding and that in consequence of that 
acceptance and of its failure to raise any objection to the validity of the 
Award for a number of years, 1t is no longer open to Nicaragua to question 
the validity of the Award on the grounds alleged or indeed on any ground 
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at all. Honduras further contends that the Award is clear and definite 
and is not incapable of execution. 

As already stated, the Award was handed down on 23 December 1906. 
On 24 December 1906 the President of Nicaragua received a telegram from 
the Nicaraguan Minister in Madrid, which summarized the operative 
clause of the Award. ... 

On the next day, the President of Nicaragua sent the following telegram 
to the President of Honduras: 


‘‘Through a cable of today’s date I have taken cognizance of the 
arbitral award made by the King of Spain in the matter of the delimita- 
tion of the frontier. Having regard to this decision, it appears that 
you have won the day, upon which I congratulate you. A strip of land 
more or less is of no importance when it is a question of good relations 
between two sister nations. The irksome question of the delimitation 
of the frontier has been resolved in such a satisfactory manner thanks 
to friendly arbitration. I hope that in the future no obstacle will disturb 
the good relations between our respective countries.’’ 


In a Note dated 9 January 1907, addressed to the Spanish Chargé 
d’affaires in Central America, the Foreign Minister of Nicaragua expressed 
the appreciation of his Government ‘‘for the graciousness of the King of 
Spain who, by his arbitral award, has terminated our frontier dispute 
with the neighboring state of Honduras,’’ 

On 28 January 1907, the full text of the Award was published in the 
Official Gazette of Nicaragua. 

On 1 December 1907, the President of Nicaragua in his message to the 
National Legislative Assembly of Nicaragua, stated as follows: 


‘‘On 28 December 1906, His Majesty the King of Spain made the 
Arbitral Award in the matter of the delimitation of the frontier between 
this Republic and that of Honduras. My Government has noted with 
satisfaction that this important dispute has been terminated by the 
highly civilized method of arbitration and, although it accepts this 
decision with pleasure, it has given instructions to Minister Crisanto 
Medina with a view to requesting a relevant clarification since this 
decision contains some points that are obscure and even contradictory.’’ 


In the course of his report (Memoria) to the National Legislative 
Assembly of Nicaragua, dated 26 December 1907, covering the period 
between 1 December 1905 and 80 November 1907, the Foreign Minister of 
Nicaragua, José Dolores Gamez, referring to Honduras, stated: ‘‘Our long- 
standing question of boundaries with this sister Republic, which, as you 
will remember, we had submitted to arbitration by the King of Spain, 
was finally settled by the latter on 23 December 1906, on which date he 
made his Award.’’ He went on to explain that, despite every effort that 
had been made by the Government of Nicaragua to obtain a more favour- 
able decision, the decision was somewhat disappointing. The report con- 
tinued: ‘‘The Award in question also contains contradictory concepts which 
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make it difficult to put it into effect, for which reason our Minister in Spain 
has been instructed to ask for a clarification to avoid possible difficulties in 
the interpretation of these concepts by the parties interested in the case.’’ 
The report then stated that, if satisfactory light was not thrown by the 
King upon the points submitted to him, a friendly approach would be 
made to the Government of Honduras so that ‘‘these final details” might 
be settled in all harmony and to the satisfaction of both countries. The 
report affirmed ‘‘that the irksome question of frontiers which has pre- 
occupied us for so many years and which might at any moment have 
impaired the good relations which have always attached us to our Honduran 
brothers, has been settled. Boundary questions are normally of a very 
serious and dangerous character, and as a rule they leave in their wake 
feelings of deep resentment which are difficult to overcome. For that 
reason we must rejoice at the friendly solution we have been able to find 
in the settlement of so delicate a question, whatever lines of demarcation 
have today been laid down for our frontiers with Honduras.’’ In eon- 
elusion the report sounded a note of caution for the future with regard 
to the seeking of settlements by arbitration without appeal. 

The section of the report dealing with Spain set out the Award in full. 

The National Legislative Assembly of Nicaragua took note of the report 
and by decree of 14 January 1908 approved ‘‘the acts of the executive 
power in the field of foreign affairs between 1 December 1905 and 26 
December 1907.’’ ... 

It follows from the facts referred to above that Nicaragua took cognizance 
of the Award and on several occasions between the date of the Award and 
19 March 1912 expressed its satisfaction to Honduras that the dispute 
concerning the delimitation of frontiers between the two countries had 
been finally settled through the method of arbitration. 

Nicaragua urges that, when the President of Nicaragua dispatched his 
telegram of 25 December 1906 to the President of Honduras, he was not 
aware of the actual terms of the Award. From the telegram of the 
Minister of Nicaragua in Madrid of 24 December 1906, the President of 
Nicaragua had however learned where the boundary line was to begin 
under the Award, and the course it was to follow in order to join up 
with the point reached by the Mixed Boundary Commission. The Presi- 
dent’s own telegram to the President of Honduras shows that he considered 
that the Award was on the whole in favour of Honduras, and he gave ex- 
pression to his feeling that the loss of a certain area of territory was not 
too serious a sacrifice as against the strengthening of friendly relations 
between the two countries. In any event, the full terms of the Award 
must have become available to the Nicaraguan Government fairly soon 
since the Award was published in the Official Gazette of Nicaragua on 
28 January 1907. Even thereafter, the attitude of Nicaragua towards the 
Award continued to be one of acceptance, subject to a desire to seek 
clarification of certain points which would facilitate the carrying into 
effect of the Award. This desire was, however, not carried beyond the 
giving of certain instructions to the Nicaraguan Minister in Madrid and 
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no request for clarification was in fact submitted to the King of Spain. 
Changes of Government in Nicaragua and Honduras did not bring about 
any change in this attitude until March of 1912 when the Foreign Minister 
of Nicaragua, in his reply dated 19 March 1912 to the Note of the Foreign 
Minister of Honduras, dated 25 April 1911, for the first time raised the 
question of the validity of the Award on the grounds that the King of 
Spain had not been validly designated arbitrator, that the Award did not 
comply with the conditions laid down by the Gamez-Bonilla Treaty and 
that it was not ‘‘a clear, really valid, effective and compulsory Award.’’ 

In the judgment of the Court, Nicaragua, by express declaration and 
by conduct, recognized the Award as valid and it is no longer open to 
Nicaragua to go back upon that recognition and to challenge the validity 
of the Award. Nicaragua’s failure to raise any question with regard 
to the validity of the Award for several years after the full terms of the 
Award had become known to it further confirms the conclusion at which 
the Court has arrived. The attitude of the Nicaraguan authorities during 
that period was in conformity with Article VII of the Gamez-Bonilla 
Treaty which provided that the arbitral decision whatever it might be— 
and this, in the view of the Court, includes the decision of the King of 
Spain as arbitrator—‘‘shall be held as a perfect, binding and perpetual 
Treaty between the High Contracting Parties, and shall not be subject 
to appeal.’”’ 

. even if there had not been repeated acts of recognition by Nicaragua 
which, as the Court has found, debars it from relying subsequently on 
complaints of nullity and even if such complaints had been put forward 
in proper time, the Award would, in the judgment of the Court, still 
have to be recognized as valid. The Court will proceed to indicate very 
briefly the reasons for arriving at this conclusion. Before doing so, the 
Court will observe that the Award is not subject to appeal and that the 
Court cannot approach the consideration of the objections raised by 
Nicaragua to the validity of the Award as a Court of Appeal. The Court 
is not called upon to pronounce on whether the arbitrator’s decision was 
right or wrong. These and cognate considerations have no relevance to 
the function that the Court is called upon to discharge in these proceedings, 
which is to decide whether the Award is proved to be a nullity having 
no effect. 

Nicaragua’s first complaint is that the King of Spain exceeded his 
jurisdiction by reason of non-observance of the rules laid down in Article IT 
of the Gamez-Bonilla Treaty. It is contended in the first place that the 
arbitrator failed to observe the rules laid down in paragraphs 3 and 4 of 
that Article. The first of these two rules states that ‘‘each Republic is 
owner of the territory which at the date of Independence constituted 
respectively the provinces of Honduras and Nicaragua.’’ The rule in 
paragraph 4 calls upon the arbitrator to consider ‘‘fully proven ownership 
of territory’’ and precludes recognition of ‘‘juridical value to de facto 
possession alleged by one party or the other.” Nicaragua contends that 
the arbitrator fixed what he regarded as a natural boundary line without 
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taking into account the Laws and Royal Warrants of the Spanish State 
which established the Spanish administrative divisions before the date of 
Independence. In the judgment of the Court this complaint is without 
foundation inasmuch as the decision of the arbitrator is based on historical 
and legal considerations (derecho histórico) in accordance with paragraphs 
3 and 4 of Article IT. 

With regard to the same complaint, Nicaragua, in the second place, 
stresses that the arbitrator purported to exercise his discretion in granting 
compensations in order to establish, in so far as possible, a well-defined 
natural boundary line as provided for in paragraph 6 of Article II of 
the Treaty. Nicaragua contends that this discretion was, under the said 
paragraph, vested in the Mixed Boundary Commission and could not 
be exercised by the arbitrator. In exercising this discretion, the arbitrator, 
it is urged, exercised a power which he did not possess, or which, if 
conferred upon him, he exercised far beyond its legitimate limit. The 
Court is unable to share this view. An examination of the Treaty shows 
that the rules laid down in Article II were intended not only for the 
guidance of the Mixed Commission to which they expressly referred, but 
were also intended to furnish guidance for the arbitration. No convincing 
reason has been adduced by Nicaragua in support of the view that, while 
the remaining paragraphs of Article II were applicable to the arbitrator, 
paragraph 6 was excluded and that, if it was not excluded, the arbitrator, 
in applying it, exceeded his powers. In the view of the Court, the arbi- 
trator was under obligation to take into account the whole of Article IT, 
including paragraph 6, to assist him in arriving at his conclusions with 
regard to the delimitation of the frontier between the two States and, in 
applying the rule in that paragraph, he did not go beyond its legitimate 


scope. 


The Court, having carefully considered the allegations of Nicaragua, is 
unable to arrive at the conclusion that the King of Spain went beyond the 
authority conferred upon him. 

Nicaragua next contends that the Award is a nullity by reason of 
‘fessential error.” The Court has not been able to discover in the argu- 
ments of Nicaragua any precise indication of ‘‘essential error’’ which would 
have the effect, as alleged by Nicaragua, of rendering the Award a nullity. 
Under paragraph 7 of Article II of the Gamez-Bonilla Treaty, ‘‘in 
studying the plans, maps and other similar documents which the two 
Governments may submit,’’ the arbitrator was to prefer those which he 
“deems more rational and just.’ The instances of ‘‘essential error’’ that 
Nicaragua has brought to the notice of the Court amount to no more than 
evaluation of documents and of other evidence submitted to the arbitrator. 
The appraisal of the probative value of documents and evidence apper- 
tained to the diseretionary power of the arbitrator and is not open to 
question. 

The last ground of nullity raised by Nicaragua is the alleged lack or 
inadequacy of reasons in support of the conclusions arrived at by the arbi- 
trator. However, an examination of the Award shows that it deals in 
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logical order and in some detail with all relevant considerations and that 
it contains ample reasoning and explanations in support of the conclusions 
arrived at by the arbitrator. In the opinion of the Court, this ground 
is without foundation. 


The Court did not find the Award ‘‘not capable of execution by reason 
of its omissions, contradictions and obscurities,’’ as alleged by Nicaragua. 
Therefore the Court by a vote of 14 to 1,’ 


finds that the Award made by the King of Spain on 23 December 1906 
is valid and binding and that Nicaragua is under an obligation to give 
effect to it. 


Extraterritorial reach of United States laws against restrictive prac- 
tices—shipping—motions to quash subpoenas duces tecum served on 
foreign carriers dented—immunity of foreign government shipping 
line 


In tHe Marrer or Granp Jury INVESTIGATION OF THE SHIPPING 
Inpustry. 186 F. Supp. 298. 
U. S. District Court, District of Columbia, June 14, 1960." 


The Department of Justice directed that evidence of possible criminal 
offenses in the ocean shipping industry be presented to the Grand Jury of 
the District of Columbia: 


The Department is informed that violations of the federal anti- 
trust laws, the Shipping Act of 1916, and other federal statutes may 
have occurred and may still be occurring in connection with the activi- 
ties and conduct of certain persons, firms, corporations, associations, 
organizations, and others engaged in the carriage of goods by water 
and in the forwarding, brokering and warehousing of goods earried 
by water. 


Subpoenas duces tecum were issued directing more than 150 shipping 
firms to produce documents. Approximately 60 of the firms moved to 
quash service, on the grounds they were foreign carriers and that the 
inquiry was improperly directed toward traffic not involving American 
ports, as, for example, carriage between Mexican ports and Japan. The 
Philippine Embassy informed the Department of State that one of the 
firms concerned, Philippine National Lines, was an instrumentality of the 
Philippine Government; but the Department refused to recognize or allow 
the Philippine Government claim of immunity. 


3 National Judge ad hoc Holguin gave a dissenting opinion. While concurring in 
the result, Judge Spender wrote a separate opinion and Judge Moreno Quintana made 
a declaration. Sir Perey Spender stressed Nicaragua’s delay in raising objection and 
long-continued acquiescence in the arbitration, and would have preferred to examine 
the merits of the several Nicaraguan contentions as to invalidity of the award. Judges 
Moreno Quintana and Holguin both believed more attention should have been paid to 
the principle of uti possidetis juris in connection with a boundary dispute between two 
American Republics. 

* Walsh, D. J. The case was considerably delayed in printing. The court’s footnotes 
are omitted. 
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First, the court upheld the Grand Jury’s general investigative powers 
as related to the situations presented. Second, it decided that the Grand 
Jury inquiry was not barred by the claimed ‘‘primary jurisdiction’’ of 
the Federal Maritime Board. Third, it overruled the contention that 
activities concerning the carriage of cargo from ports in one foreign coun- 
try to ports in another foreign country pertain to matters beyond the 
territorial jurisdiction of the United States, and therefore do not involve 
foreign commerce of the United States or possible violation of the Sherman 
Act, 15 U. S. Code, §§ 1 et seg. On this the court said: 


This Court is thus faced with a situation where—certain agreements 
were allegedly made, planned or entered into in the United States 
and are partially, at least, administered (through conference officers 
or otherwise) in the United States, members of the agreements take 
certain actions (such as bookings for shipments) within this country 
with respect [to] Mexican exports, have close association with de facto 
parent conferences in this country, where the threat of American 
grown cotton as Mexican exports exists, which members of the Con- 
gressional Subcommittee consider to be violative of the Sherman Act, 
and as a result considers that-—the foreign commerce of this country 
is clearly considered to be ‘‘affected’’ thereby. 

The question here is whether these agreements, which appear to 
‘affect’ the foreign commerce of this country, constitute an illegal 
combination or conspiracy such as to amount to a restraint of trade on 
the foreign commerce of this country, or otherwise violate federal 
laws. Who is to answer this question if not a grand jury? While 
the Board admits the ‘‘Cotton Trade” affects our foreign commerce, 
it denies that it has jurisdiction (and suggests it does not have 
the funds) to investigate the matter and several of the movants agree. 

Certain of the movants claim that the Sherman Act scope of ‘‘trade 
and commerce... with foreign nations’’ is limited to the export- 
import product of the United States. However, the Report of the 
Attorney General’s National Committee, to Study the Antitrust Laws 
of March 31, 1955, pp. 77-80, disagrees with such a restrictive 
construction of the Act. 

The Court in the case of United States v. Pacifie & A. R. & N. Co., 
1918, 228 U. S. 87 . . . decided it was not giving extraterritorial 
effect to the Sherman Act by holding that it forbids a combination 
of a foreign and domestic corporation from restraining and monopo- 
lizing trade in the transportation of freight and passengers between 
Puget Sound and the Yukon River. Part of this route lies within 
Canada... 

The cases hold that the intent and the result of affecting United 
States foreign commerce by an agreement to restrain trade brings the 
matter within the Sherman Act. In the case of United States v. 
Aluminum Co. of America, 2 Cir., 1945, 148 F.2d 416, the court found 
that where an agreement is entered into wherein (1) an intent to 
affect imports or exports is shown, and (2) where the agreement in 
its performance is shown actually to have had some effect upon them, 
then, the Sherman Act was intended to cover such agreements. See 
also United States v. Sisal Sales Corp., 1927, 274 U. S. 268... 
United States v. Timken Roller Bearing Co., 1951, 341 U. S. 598 
. . . and United States v. National Lead Co., D.C.S.D.N.Y. 1945, 63 F. 
Supp. 518, affirmed 1947, 332 U. S. 319... . 
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The case of American Banana Co. v. United Fruit Co., 1909, 213 
U. S. 347... . relied on by the movants, does not preclude Sherman 
Act jurisdiction over agreements in restraint of trade carried out, at 
least in part, within the United States. 

Whether the matter here comes within the purview of the Sherman 
Act is largely a question of fact that may be brought out by the inquiry 
of the grand jury. 

A thorough review of the facts and prior court decisions as they 
relate to the question here, leads this Court to the conclusion that 
the grand jury should be permitted to determine by inquiry whether 
in the words of the Attorney General’s Committee, supra, pp. 76, 77, 
the agreements entered into by the shipping lines in the Cotton Trade 
do have a ‘‘substantial anticompetitive effect on our foreign com- 
merce.’”’ 


Fourth, the court rejected arguments based on claimed abuse of process 
for unreasonableness and oppressiveness. 

Fifth, the court rejected arguments based on the contention that a grand 
jury has no authority to initiate investigation of any crimes in the shipping 
industry that are non-infamous or merely misdemeanors. 

Sixth, the court dealt with the argument of some movants that, although 
there was sufficient jurisdiction in personam over the defendants to author- 
ize subpoenas, in sound discretion this power ought not to be exercised: 


However, while the ease of Cobbledick v. United States, 1940, 309 
U. S. 323 . . . appears to indicate that an order quashing a subpoena 
duces tecum requiring the production of documents before a grand 
jury is not a final order for appeal purposes, as it arises in this ease, 
such a rule places a heavy burden on the Court here, it would seem, 
to insure that the timely objections made by the British, Canadian, 
Danish, French, German, Italian, Japanese, the Netherlands, Nor- 
wegian, and Swedish Embassies with respect to the subpoenas here, be 
given the greatest consideration. 

Inasmuch as there can be little objection to the production of docu- 
ments of the foreign corporations physically located in this country, 
either at their own or their agents’ offices, and the documents of the 
United States corporations physically located in foreign countries, the 
objections of the movants with respect thereto are ruled inappropriate. 

However, with respect to the documents of foreign corporations 
physically located in foreign countries, it would seem that this in- 
vestigation would not be impeded if the Court reserved its opinion 
on the matter of production of those documents, at this time. Mean- 
while the Government will be better informed, and so may better 
inform the Court, of the need for those documents, should such need 
still exist, after the inquiry has progressed ta some extent. 


Seventh, the court dealt with the Philippine Government claim of 
sovereign immunity. The United States claimed that under Republic of 
Mexico v. Hoffman, 324 U. 5. 80 (1945), and other cases the court must 
refuse a claim to immunity not recognized and allowed by the Department 
of State; the movant argued that executive determinations as to immunity 
are not binding on the courts. In excerpt the court said: 


... The movant relies heavily on In re Investigation of World 
Arrangements ... [1952, 18 F.R.D. 280], where Judge Kirkland of 
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this Court quashed a subpoena duces tecum issuing against Anglo- 
Iranian Oil Company on the grounds (1) that the company was indis- 
tinguishable from the Government of Great Britain, though the Gov- 
ernment only owned 35 per cent of its capital but ‘‘controlled’’ the 
company, and (2) to cite a foreign sovereign into our courts is 
contrary to the law of nations. 

With respect to item (2), Judge Kirkland concluded that the 
successful prosecution of the Anglo-Iranian Oil Co. would result in 
a charge and finding that the British Government was guilty of vio- 
lating the law of the United States. He envisaged the risk of 
belligerent action if foreign government property were seized. 

It should be noted, however, that Judge Kirkland distinguished the 
case of United States v. Deutsches Kalisyndikat Gesellschaft et al., 
D.C.8.D.N.Y. 1929, 31 F.2d 199, where a suit to enjoin violations of 
the antitrust laws was upheld against a French corporation in which 
the Government of France held an 11/15th interest. The Judge held 
that a French corporation that was involved in a ‘‘commercial venture, 
entirely divorced from any governmental function’’ is far different 
than a ‘‘sea-faring island-nation maintaining a constant supply of 
maritime fuel.’’ 

The present case seems to fall somewhere in between the World 
Arrangements and the Gesellschaft cases. 

The Justice Department here alleges that the movant is a purely 
commercial venture, and the State Department refuses to recognize the 
claim of sovereign immunity. Meanwhile, at this juncture in the pro- 
ceedings, the Court is unable to ascertain whether the grand jury will 
use the information it seeks to possibly attempt to indict the Philippine 
National Lines or use the information to indict others. 

However, it appears that nothing would be lost in this instance if 
the Court should reserve its views as to the issuance of the subpoena 
as it relates to the Philippine National Lines, pending a showing by the 
Government through information obtained in the course of the investi- 
gation, that (1) the movant’s activities are substantially, if not en- 
tirely, commercial; (2) the records are needed for the furtherance 
of the investigation to prosecute others; and/or (3) evidenee exists 
of its joining with others to violate federal laws. The Court’s order 
will reflect this. 


Parts VIII and IX of the opinion deal with contentions of particular 
movants that the subpoenas violated Treaties of Friendship, Commeree, 
and Navigation with, respectively, Japan’ and The Netherlands.? As to 
the treaty with Japan, the court said: 


this Court concludes that the issuance of subpoenas in this case to 
the Japanese lines does not violate Article XVIII of the Treaty. 

The Ambassador of Japan in a letter addressed to the Secretary 
of State dated March 7, 1960, objected to the subpoenas here in ques- 
tion, but did not ground the objection specifically on the basis of 
the Treaty provisions. Rather the objections were confined to the 
production of documents located in the territorial jurisdiction of 
Japan. 

The State Department, in a reply dated March 25, 1960, merely 
indicated that in accordance with the Embassy’s request a copy of 
their note of March 7, 1960 was being forwarded to the Court. 
However, the State Department, in their reply, did indicate that the 


1 T.I.A.S., No. 2863. 2T.LAS., No. 3942. 
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Justice Department was willing to discuss specifie problems of compli- 
ance regarding the subpoenas with representatives of the Japanese 
shipping lines. 


As to the Netherlands treaty, the court said: 


It is considered that not only does Article I not support any claim 
for the quashing of the subpoenas here, but that Article VI(2) 
actually anticipates that such court orders must issue at times and 
only asks that searches, ete., be conducted according to law and with 
regard for the convenience of the nationals of the parties to the 
treaty. 


Apparently subsumed by counsel under the Netherlands treaty argument 
was a somewhat different argument on behalf of the Netherlands movant, 
that compliance with the subpoenas would violate § 39 of the Netherlands 
Eeonomie Competition Law. As to this the court said: 


With respect to Java-Pacifie Lines, since this is a New York corpora- 
tion, it is on a parity with other domestic corporations and cannot, 
in the Court’s opinion, invoke any Netherlands laws to avoid comply- 
ing with the subpoena. Securities and Exchange Commission v. Minas 
de Artemias, 9 Cir., 1945, 150 F.2d 215. The privilege of immunity 
to process here extends to countries and not to corporations. 

Since the Court has reserved its views with respect to production 
of subpoenaed documents of foreign corporations located in foreign 
countries, the Court need not go into the question at this time of the 
effect of the subpoenas to produce documents located in The Nether- 
lands other than to note that in its opinion Section 39 of the 
Netherlands Economie Competition Law does not in any way appear 
to prevent the production of documents of United States companies 
located in The Netherlands or the documents of Netherlands companies 
or their agents located in this country. 


Accordingly, the motions to quash the subpoenas were denied, the sub- 
poenas modified, and the court reserved its decision as to production or 
inspection of documents of foreign companies physically located abroad, 
and as to the subpoena relating to the Philippine National Lines. 


Novres 


Military gustice—criminal jurisdiction over member of armed services 
for offense in Korea—effect of U. 8. presence in Korea under 
authority of the United Nations 


By habeas corpus a person convicted and sentenced under the Uniform 
Code of Military Justice for a murder in Korea challenged his conviction 
on the ground, inter alia: ‘‘. . . that he was tried by the United States 
Army illegally when he was serving with the United Nations Armed 
Forces ...’’ The court rejected the argument as completely devoid of 
merit. The Charter of the United Nations contains nothing to indicate 
that a member of the armed services of a Member nation does not retain 
his status as a soldier in the army of the respective Member nation. 
Jennings v. Markley, 186 F. Supp. 611 (U. S. Dist. Ct., S.D. Indiana, 
Sept. 19, 1960). 
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Customs duties—General Agreement on Tariffs and Trade—notice of 
intention to negotiate tarif reduction—publication in Federal 
Register suffices 


The importer contended that an increase of duty resulting from the 
Torquay Protocol of GATT is invalid, because of the Government’s failure 
to give “‘reasonable public notice’’ of its intention to negotiate the Pro- 
tocol. The court found that the publie notice provisions of the Trade 
Agreements Act of 1934 had been complied with by the notice of intention 
actually published in the Federal Register. The court noted, in passing, 
that the Federal Register Act, 49 Stat. 503, exempts from its requirements: 
‘*. . . treaties, conventions, protocols, and other international agreements, 
or proclamations thereof made by the President.’’ It distinguished, how- 
ever, the exemption of a GATT agreement from the Federal Register Act 
and the requirement of the Trade Agreements Act that reasonable public 
notice of intention to negotiate a tariff change be given. The Federal 
Register Act exemption does not apply to the latter. Aris Gloves, Ine. v. 
United States, 281 F. 2d 954 (U. S. Court of Customs and Patent Appeals, 
Dee. 1, 1958, published considerably later}. 


Treaties—State inheritance taxation—higher rate on alien legatee 


A United States-Belgian treaty provides that nationals of either country 
shall inherit in the other on the same terms and conditions as citizens. 
Under Iowa tax law the rate on alien legatees (20%) is higher than on 
American legatees. Held: The treaty is not violated by the Iowa statute, 
because an inheritance tax is not a tax on the inherited property but upon 
the transfer. In the matter of the Estate of Klug; De Sauvage v, State 
Tax Comm., 104 N.W. 2d 600 (Sup. Ct. of Iowa, August 2, 1960). 


Treaties—right of alien to inherit—effect of a State’s [of the Union] 
reciprocity law—continued existence of Estonian state 


An American citizen of Estonian nationality by birth died domiciled 
in Oregon, leaving his estate to an Estonian in Estonia. Oregon claimed 
escheat under Oregon statutory law that an alien cannot inherit in Oregon 
unless: (1) there is reciprocity and (2) under such reciprocal law there 
exists a right of American legatees to receive payment in the United States 
of the proceeds of estates left to Americans. Oregon contended that the 
existence of currency control laws in Estonia made compliance with 
(2) impossible. The court disagreed and upheld the bequest, holding that 
the requirement of Oregon law is satisfied by the provision in the U. S.- 
Estonian Treaty of Friendship, Commerce, and Navigation, which allows 
consular officers of either country to receive in the other, on behalf of 
their countrymen, estate monies. The court found the treaty still to be 
in force, despite the U. S. S. R. occupation of Estonia. The Estonian 
consul testified as an expert on Estonian law. In re Estate of Kasendorf, 
353 Pae. 2d 531 (Sup. Ct. of Oregon, June 22, 1960). 
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Foreign exchange control—effect of violation on suit outside country— 
choice of law 


Suit in New York by the assignee of certain checks issued in Venezuela. 
Plaintiff’s assignor had, in violation of the Venezuelan foreign exchange 
control law, turned over 100,500 bolivares to the drawer in Venezuela and 
received six checks of $5,000 each. Four of the checks were refused pay- 
ment. Held: The transaction was contrary to Venezuelan publie policy 
and hence it is not enforceable in New York. Wallenstein v. Deak & Co., 
Ine., 207 N.Y. Supp. 2d 169 (Supreme Ct., N.Y. County, Sept. 20, 1960). 


CURRENT UNITED STATES DECISIONS ON EXTRADITION 


The Commissioner must make specific findings of probable cause; case 
remanded for his failure to do so. Application for the Extradition of 
D’Amico, 185 F. Supp. 925 (Dist. Ct., S.D. N.Y., July 21, 1960). 

Extradition to Greece was denied, because of too long delay in requesting 
extradition, where more than three years elapsed from the initiation of 
prosecution (in absentia) in Greece to the request for extradition where, 
at all intervening times the whereabouts of the accused were known to the 
Greek authorities. In the Matter of the Extradition of Mylonas, 187 F. 
Supp. 716 (Dist. Ct., N.D. Ala., Sept. 1, 1960). (In this ease the court 
also found that the offense for which extradition was sought was involved 
with political disturbances in Greece and hence was non-extraditable under 
the ‘‘political character’’ exception in the treaty.) 

Evidence was held to make out a prima facie ease for extradition to 
Franee to stand trial on embezzlement charges. In the Matter of the 
Extradition of Kawalek, 187 F. Supp. 861 (Dist. Ct., N.J., Oct. 19, 1960). 


CURRENT Unritep Srares Decisions ON ENEMY PROPERTY 


In a consolidated action, plaintiff banks were held to have failed to 
meet their burden of persuasion under the Trading with the Enemy Aet to 
show ownership of Philippine currency buried in the Philippines by the 
Japanese Army, discovered by the United States Army, and vested as 
enemy assets by the Philippine Alien Property Administrator, to which the 
United States is the successor in interest. Bank of the Philippine Islands 
v. Rogers, Philippine National Bank v. Rogers, 281 F. 2d 12 (Ct. of App., 
D.C., Nov. 5, 1959, rehearing en bane denied, Jan. 11, 1960, rehearing 
denied, Aug. 25, 1960; appeal pending). 

The Trading with the Enemy Act authorizes vesting as ‘‘ property within 
the United States’’ the value of interest coupons on negotiable bearer bonds 
issued by obligors in the United States, but where the coupons have not 
come into the Custodian’s possession. Rogers v. Smith, 185 F. Supp. 401 
(Dist. Ct., S.D. IL, June 14, 1960). 

Auxiliary executor was denied return of assets seized as enemy, where 
original plaintiff, deceased, was carrying on business in enemy territory, 
after United States entry into World War II, through a form of business 
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organization known as società in nome colletivo, which the court found to 
be more analogous to a general partnership than to a corporation under 
American law. Return under 1947 legislation authorizing the return of 
vested Italian assets could not effectively be claimed, because the decedent 
was a German, not an Italian, national, who during the war years carried 
on business in Italy. Von Hennig, Ancillary Executor v. Rogers, 187 E. 
Supp. 914 (Dist. Ct., D.C., Oct. 17, 1960). 


UNITED STATES DECISIONS ON NATIONALITY 


Citizenship. Chaunt v. U. N., 864 U. S. 350 (Nov. 14, 1960) : Denatu- 
ralization for concealment of arrests for acts in the United States involving 
distribution of handbills, speaking in a park without authorization, and 
general breach of the peace, overruled, 6-3, as not constituting ‘‘clear, 
unequivocal, and convineing evidence’’ that naturalization was illegally 
procured. Polites v. U. K., 864 U. S. 426 (Nov. 21, 1960) : Affirmed, 5-4, 
a denaturalization Judgment where petitioner voluntarily abandoned his 
appeal after certain Supreme Court decisions in other denaturalization 
eases, and later sought post-judgment relief. Lum Jung Hop v. Herter, 
282 F. 2d 923 (2nd Cir., Sept. 30, 1960) : Trial court finding against plain- 
tiff’s contention in declaratory Judgment proceeding to establish citizenship 
by paternity, held not clearly erroneous. Guerrieri v. Herter, 186 F. Supp. 
088 (Dist. Ct., D.C., Sept. 14, 1960) : Naturalized citizen of Swiss nationality 
at birth held not to have lost citizenship because of five years’ continuous 
residence in Italy where, during that period, she had regularly renewed 
her passport and twice returned to the United States, once for almost 
three months and once for almost one month. Cort v. Herter, 187 F. Supp. 
683 (Dist. Ct., D.C., Oct. 11, 1960), appeal pending: Statute providing for 
loss of citizenship by citizen at birth for remaining out of country to avoid 
military service in time of war violates the Federal Constitutional provision 
against cruel and unusual punishment; Trop v. Dulles, 356 U. S. 86 (1958) 
controls this case. U.S. v. Tooma, 187 F. Supp. 928 (E.D. Mich., Oct. 18, 
1960): Denaturalization proceeding for false answer to question whether 
citizenship applicant had ever been convicted of a crime involving ‘‘moral 
turpitude’’ dismissed, where evidence showed that applicant understood 
moral turpitude to involve sexual offenses only and the offense for which 
he had been convicted was embezzlement. 


Deportation. Campos de Jerez v. Esperdy, 281 F. 2d 182 (2nd Cir., 
July 1, 1960) : Nationality Act provision, 8 U.S.C. §1182 b, giving Attorney 
General discretion to waive conviction for a moral turpitude offense as a 
ground for exclusion in the case of an alien otherwise admissible, does not 
apply in the case of an ‘‘expellee’’ alien already in the United States and 
who has been ordered deported. McLeod v. Peterson, 283 F. 2d 180 (3rd 
Cir., Oct. 6, 1960, as amended Nov. 17, 1960) : The Immigration Service in- 
duced alien to leave on voluntary departure by assuring him of help to 
his American wife in making application for his entry in non-quota status; 
alien departed, discovered no visa was forthcoming, and illegally re-entered 
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the United States to be with his fatally ill wife; following her death his 
application for suspension of deportation was denied by the Immigration 
Service on the ground that the period spent out of the country prevented 
continuous residence of five years as required by U.S.C. §1254 (a) (2); 
held, because of error of the Immigration Service denying suspension of 
deportation and inducing voluntary departure, time abroad would not be 
deemed to break period of continuous residence; suspension of deportation 
was granted. Obrenovic v. Pilliod, 282 F. 2d 874 (Tth Cir., Oct. 14, 1960) : 
Judgment of the district court, that the Regional Commissioner had not 
abused his discretion in denying an application for an order withholding 
deportation, was affirmed. Batistic v. Pilliod, 188 F. Supp. 344 (N.D. IL, 
March 22, 1960): Determination of the Regional Commissioner under 8 
U.S.C. 1253 (h) against an order withholding deportation sought on the 
ground that plaintiff would be physically persecuted in Yugoslavia if de- 
ported there, was held to be within judicially non-reviewable administrative 
discretion where procedural due process was accorded. Civadelic v. 
Bouchard, 185 F. Supp. 489 (N.J., June 16, 1960): Administrative discre- 
tion in denying order withholding deportation on ground of physical 
persecution was upheld. Ratkovic v. Esperdy, 185 F. Supp. 806 (S.D. N.Y., 
Feb. 29, 1960); Dombrovskis v. Esperdy, 185 F. Supp. 478 (5.D. N.Y., 
June 29, 1960): Yugoslav and Latvian sailors were allowed to take deposi- 
tions of the Commissioner of Immigration and Naturalization to substantiate 
their claim that withholding of deportation under 8 U.S.C. 1253 (h) (phys- 
ical persecution) had been denied, not on the merits, but solely because the 
applicants were foreign seamen. Wong Lum v. Esperdy, 187 E. Supp. 95 
(S.D. N.Y., Aug. 26, 1960): ‘‘Formosa’’ is a ‘‘country’’ to which an alien 
may be deported under 8 U.S.C. §1258 (a). Wyngaard v. Rogers, 187 F. 
Supp. 527 (D.C., Sept. 30, 1960) : Conviction for loitering in a publie place 
and soliciting men for the purpose of committing the erime against nature 
is moral turpitude, justifying deportation, even if applicable State law 
classified the conduct as an ‘‘offense’’ (e.g., disorderly conduct), rather than 
a “‘erime.”’ Sollazzo v. Esperdy, 187 F. Supp. 753 (S.D. N.Y., Oct. 3, 
1960): Conviction for bribing a participant in an amateur game (inter- 
collegiate basketball) is moral turpitude upon which deportation may be 
predicated. Perez-Varela v. Esperdy, 187 F. Supp. 378 (S.D. N.Y., Oct. 
4, 1960): The Treaty of Friendship and General Relations between the 
United States and Spain, 33 Stat. 2117, rather than the Immigration and 
Nationality Act, governs proceedure and substance as to deportation of a 
crew member of a Spanish naval training vessel who jumped ship in the 
United States and married an American citizen. Muirabal-Balon v. Esperdy, 
188 F. Supp. 317 (S.D. N.Y., Oct. 26, 1960) : Conviction for a single act of 
procuring for prostitution is not sufficient to sustain a finding of de- 
portability. 

Naturalization. Petition for the Naturalization of Noland, 185 F. Supp. 
948 (Neb., July 22, 1960) : Petitioner cannot be naturalized on the basis of 


residence in the United States with citizen spouse for three years im- 
mediately preceding the date of filing petition, where, ten days before the 


498 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 55 


three-year period ended, the citizen spouse died and the alien married his 
brother, also a citizen, five days later. Petition for Naturalization of Odeh, 
185 F. Supp. 953 (E. D. Mich., Aug. 3, 1960): Evidence failed to support 
the trial examiner’s conclusion on the basis of circumstantial evidence 
that the applicant had had sexual intercourse in his apartment with an 
unmarried, nineteen-year-old female; it was doubtful in any event that such 
activity alone would have indicated lack of ‘‘good moral character’’; and 
under the circumstances the accumulation by petitioner of sixteen traffic 
tickets over eighteen months was also insufficient to make out lack of the 
character required of applicants for naturalization. 


Miscellaneous. U.S. v. Zeid, 281 F. 2d 825 (8rd Cir., Aug. 2, 1960), ap- 
peal pending: Conviction for failure to register as an alien was affirmed on 
review of the evidence. Amalgamated Meat Cutters and Butcher Work- 
men of North America, AFL-CIO v. Rogers and Swing, 186 F. Supp. 114 
(D. C., July 7, 1960): Although classified as ‘‘immigrants,’’ aliens com- 
muting from Juarez, Mexico, to El Paso, Texas, for work are excludable 
under certification of the Seeretary of Labor, authorized by statute, that ad- 
mission of such aliens to work at a struck packing plant in El Paso would 
adversely affect American labor. Trujillo-Gonzalez v. Hsperdy, 186 F. 
Supp. 909 (S.D. N.Y., Sept. 22, 1960): Denial by the Attorney General of 
adjustment of status under 8 U.S.C. 1255 was upheld as involving no abuse 
of discretion in the case of an alien seaman who deliberately jumped ship. 
Ng Fun Yin v. Esperdy, 187 F. Supp. 51 (S.D. N.Y., July 25, 1960): A 
minor adopted child of a U. S. citizen and Chinese wife was entitled to ad- 
mission as a non-quota immigrant under 8 U.S.C. 1101 (b) (1) (E), even 
though for the required statutory period of two years the child was with 
alien mother, not citizen father. Petition of Konsh, 188 F. Supp. 136 (E.D. 
N.Y., Oet. 31, 1960) : Denied, for lack of showing of good cause, a petition 
to amend naturalization petition to show applicant was born in 1905, not 
1909 as stated at the time of entry and in connection with the original peti- 
tion for naturalization and otherwise with respect to immigration status 
matters. 


British AND COMMONWEALTH Decisions * 


United Kingdom currency control—money paid to Anglo-Rumanian 
Clearing Office-Plan at end before outbreak of World War TI— 
transfer of account to Custodian of Enemy Property—Peace Treaty 
—transfer to Administrator of Rumanian Property—beneficial title 
to the money l 


Prior to World War II, a bilateral clearing and trade agreement was 
concluded between the United Kingdom and Rumania. Legislation in the 
United Kingdom implemented the agreement: Debts Clearing Offices and 
Import Restriction Act, 1934, 24 & 25 Geo. 5. e. 31 (see also subordinate 
legislation S.R. & O. 1936 No. 427 as amended by S.R. & O. 1939 No. 750). 


* Reported by Egon Guttmann, LL.B., LL.M. (London), Faculty of Law, University of 
Alberta, Edmonton, Alberta, Canada. 
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The British statute set up an Anglo-Rumanian Clearing Office (A.R.C.0O.), 
in the Bank of England, into which all payments received by United King- 
dom export traders from Rumania was paid. Under Rumanian currency 
control legislation, Rumanian export traders had to nominate one of sev- 
eral Rumanian banks in whose name accounts with the A.R.C.O. would be 
kept. Purchases made by Rumanians in the United Kingdom were to be 
paid for in sterling out of the traders’ credit with the bank so nominated. 
Assignment of rights to A.R.C.O. sterling balances between Rumanian 
traders was fundamental to the working of the clearing-trade system. The 
arrangement came to an end in 1940 (S8.R.&O. 1940 No. 963). Later, when 
war broke out between the United Kingdom and Rumania, the Rumanian 
balances were transferred to the Custodian of Enemy Property under the 
Trading with the Enemy Act, 1939, 2 & 3 Geo. 6. ce. 89 and S.R.&0. 1939 
No. 1198. 

A peace treaty was entered into with Rumania on February 10, 1947. 
Under the Treaties of Peace (Italy, Rumania, Bulgaria, Hungary and Fin- 
land) Act, 1947, 10 & 11 Geo. 6. ¢.23, the Treaty of Peace (Roumania) 
Order, 1948 (S.I. 1948 No. 118), transferred the properties of Rumanians 
to the office of the Administrator of Roumanian Property, against whom the 
British subjects were to present their claims. Article 1 (2) (ii) of this 
Order enables the Board of Trade to direct the Administrator to release 
particular balances from liability to satisfy claims of British subjects if the 
Rumanian owner had been a victim of Nazi persecution. 

During 1939 a sum of money was paid by an English trader into the 
A.R.C.O. on behalf of a Mr. Halpern, trading in Rumania under the name 
of ‘‘Granimex.’’ Mr. Halpern had named the Rumanian Commercial Bank 
to hold the aecount for him or his order. Plaintiff wished to buy rubber 
for sterling and acquired from Mr. Halpern the right to the sum in 
sterling standing to the latter’s account. On the outbreak of war, this 
particular sterling balance was transferred to the Custodian of Enemy 
Property, who in turn transferred it to the Administrator of Roumanian 
Property under the Peace Treaty. The Board of Trade directed that the 
Administrator release the rights of the plaintiff from liability under the 
treaty. Held, by the House of Lords, for plaintiff. The Commercial 
Bank never had beneficial ownership, for that remained in Mr. Halpern, 
hence transfer to the Commercial Bank in A.R.C.Q. was not a ‘‘misappro- 
priation.’’ The Commercial Bank would have to deal with the money as per 
instruction of Mr. Halpern. Dictum added that the transfer to the Cus- 
todian of Enemy Property did not extinguish former proprietary rights, 
see Lord Asquith in Bank voor Handel en Scheepvaart, N.V. v. Adminis- 
trator of Hungarian Property, [1954] A.C. 584. However, it was un- 
necessary to decide this point as the Crown could restore such rights even 
if extinguished. The Peace Treaty and subsequent legislation treated the 
property as still belonging to Rumanians. Thus there was no extinction 
of Mr. Halpern’s right to the property and as a result the plaintiff was 
entitled to it. As in his case the Liability to British subjects had been 
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waived, the Administrator could treat the property as belonging to the 
plaintiff. Fischler v. Administrator of Roumanian Property, [1960] 
W.L.R. 917, 3 All E.R. 433 (House of Lords, Viscount Simonds, Lords 
Reid, Radcliffe, Cohen and Denning, June 23, 1960). 


German DECISIONS * 


Convention on the Settlement of Matters Arising out of the War and 
the Occupation—Chapter VI, Article 3—no jurisdiction of German 
courts for declaratory judgment concerning property vested as 
enemy property in the United States 


The litigation involves an effort by plaintiff, a Netherlands corporation, 
to establish that it, not defendant, is entitled to certain property which 
both plaintiff and defendant claim the Alien Property Custodian of the 
United States should return as improperly vested under the Trading with 
the Enemy Act. In the lower German court the plaintiff lost its suit for 
a declaratory judgment that the defendant had no right to claim the 
property in proceedings before the United States Custodian, the lower 
court deciding that, as the property had been vested in the United States 
as property of the defendant, the German court had no jurisdiction. Addi- 
tionally, the court below found that the plaintiff had no legitimate need for 
the declaratory judgment sought. On appeal the plaintiff amended its 
pleadings to ask for a declaratory judgment that defendant was not, under 
cwil law, entitled to claim ownership to the property. Alternatively, it 
asked for a declaration that the defendant had no civil-law right in the 
property, either on December 11, 1941 (the date of the entry of the United 
States into the war), or in the period from that date to the date of vest- 
ing, and for an affirmative declaration that at all decisive times the plaintiff 
alone was entitled to such a claim. The appellate court denied the appeal. 
Upon final appeal to the Supreme Federal Court, the appellate decision 
was affirmed. 

Following is a summary of the judgment of the Supreme Federal Court: 

1. Plaintiff admits that it cannot ask for a declaration that the claims 
filed by defendant in the United States are unfounded, in view of Sec- 
tion 9(a) of the Trading with the Enemy Act, according to which defendant 
is clearly an enemy. It also admits that defendant has lost any rights it 
may have had in the property by virtue of the vesting under the Act. 
Rather, it asks for a declaration of the legal situation which would have 
existed if the assets had not been vested, t.e., a Judgment pronouncing that 
even if there had been no vesting, the defendant would not be the owner 
of the assets. It seeks such a Judgment in order to strengthen its position 
in the proceeding pending in the United States. Alternatively, it seeks a 
declaration regarding the legal situation as it existed prior to the vesting. 

2. The German courts have no jurisdiction to render such a judgment, 


* Reported by M. Magdalena Schoch, United States Department of Justice, Wash- 
ington, D. C. 
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under Article 3 of Chapter VI of the Bonn Convention, which provides in 
paragraph 1: 


The Federal Republic shall in the future raise no objections against 
the measures which have been, or will be, carried out with regard to 
German external assets or other property, seized for the purpose of 
reparation or restitution, or as a result of the state of war, or on the 
basis of agreements concluded, or to be concluded, by the Three Powers 
with other Allied countries, neutral countries or former allies of 
Germany. 


It is true that defendant is not within the category of persons defined in 
Article 3, paragraph 3, of the convention, which reads: 


No claim or action shall be admissible against persons who shall have 
acquired or transferred title to property on the basis of the measures 
referred to in paragraphs 1 and 2 of this Article, or against inter- 
national organizations, foreign governments or persons who have acted 
upon instructions of such organizations or governments. 


Nevertheless, there exists no jurisdiction of the German courts, since 
defendant seeks to obtain a judgment which would raise an objection 
against measures which are defined in Article 3, paragraph 1. 

The argument that Article 3 does not apply here because it refers to 
German property, whereas plaintiff attacks the vesting on the ground that 
this is not German property, cannot prevail. For purposes of Article 3, 
paragraph 1, it is sufficient that the property was vested as German prop- 
erty; whether it actually is German property must be decided exclusively 
by the state which vested it. The courts of the Federal Republie cannot 
decide whether the plaintiff has a good claim under Section 9 (a) of the 
Act. Nor can they decide the preliminary question whether the vested 
assets would belong to the plaintiff if there had been no vesting, or whether, 
prior to vesting, they belonged to the foreign plaintiff or to the German 
defendant. The German courts cannot render a judgment dealing with 
the lawfulness of the vesting or destined to influence the decision of the 
foreign state regarding the lawfulness of the vesting. 

3. Plaintiff argued that it was seeking a decision not solely for the pur- 
pose of proving to the American authorities that Section 9 of the Act was 
applicable, but also for the reliance which the American authorities, if 
and when the vested assets should be returned, would place on the German 
decision as to whom they should be returned. Also, such a decision would 
be helpful to plaintiff in obtainmg compensation from the German au- 
thorities in case there should be no return legislation; and, finally, it would 
be material to a future damage suit. 

These arguments do not sustain German jurisdiction over the action 
brought. Plaintiff cannot obtain a decision of the general scope asked 
for, since it could use the decision to prove to the American authorities its 
right under Section 9 of the Trading with the Enemy Act and thus evade 
the obstacle of lack of jurisdiction. Decision of Federal Supreme Court 
of April 11, 1960 (II ZR 64/58, Düsseldorf). 13 Neue Juristische Wochen- 
schrift 1299, Case No. 8. 
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Convention for the Settlement of Matters Arising out of the War and 
the Occupation—Chapter VI, Article 8—jurisdiction of German 
courts for a declaration of ownership in property prior to vesting 


A companion case to the preceding case involved shares of stock which 
were vested by the Alien Property Custodian in the United States. De- 
fendant, a German national, filed a title claim for these shares with the 
Office of Alien Property, claiming them as the owner. Plaintiff, also a 
German national, sued in a German court for a declaratory Judgment to 
the effect that the shares belonged to an undivided community of heirs (in 
which he had an interest), and that defendant was not entitled to claim 
the shares as her property. After he had filed suit, defendant withdrew 
her claim in the United States and declared that she would not file a new 
claim for these shares in the United States. But she refused to make a 
statement to the effect that she did not have a eivil-law right in the 
securities as against the plaintiff. 

The lower court dismissed the suit, holding that the plaintiff did not have 
a legitimate interest in obtaining the declaration sought. Plaintiff ap- 
pealed. In the course of the appeal proceeding he amended his prayer 
for relief, now asking for a declaration that defendant was not entitled to. 
assert a civil-law claim to the securities or the proceeds thereof; alterna- 
tively, that defendant had not been the owner of the securities at any time 
between December 11, 1941 (the date of U. 8. entry into the war), and the 
date of vesting, and that during this period the securities had belonged to 
the community of heirs; finally, he asked the court to enjoin the defendant 
from asserting that she had been the owner immediately prior to vesting. 

The appellate court denied the appeal on the ground that German courts 
had no jurisdiction over the subject matter. 

The Federal Supreme Court reversed on the following grounds: 


1. (a) Plaintiff does not ask for a declaration that the title claim filed by 
the defendant is not justified, for the defendant has withdrawn the claim. 
Nor does he seek a declaration that the defendant in the present situation 
has no civil-law right in the vested securities. The plaintiff himself admits 
that, even if defendant had been the former owner, she lost ownership 
without compensation, in any event, by virtue of the Trading with the 
Enemy Act, as amended by the War Claims Act of 1948. He rather wants 
a clarification as to the legal situation which would exist if there had been 
no vesting, viz., a declaration that the defendant would not be the owner 
even if no vesting had taken place. He wishes thus to prevent the de- 
fendant from deriving in the future any rights from her alleged former 
ownership. 

(b) The judicial declaration asked for is not excluded either by the Con- 
vention for the Settlement of Matters Arising out of the War and the 
Occupation or by Law No. 63 of the Allied High Commission. The facts 
on which Article 3, paragraph 1, of the sixth chapter of the convention is 
predicated do not exist here. The plaintiff raises neither directly nor 
indirectly any objection against the vesting of the securities; he admits 
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that they were German-owned prior to vesting. He aecepts the vesting and 
merely seeks the benefit of any present or future legal consequences of the 
vesting. Likewise Article 3, paragraph 3, of Chapter VI of the convention 
is not applicable here. The same is true of Allied High Commission Law 
No. 63.3 

2. The ordinary courts have jurisdiction over the subject matter, this 
being an action concerning the (former) ownership of the parties. 

3. (a) Plaintiff, however, does not have the legitimate interest in the 
declaration sought, which is a precondition for a declaratory judgment. 
His main application is for a declaration of a hypothetical legal relation, 
4.. the legal situation which would exist in the absence of vesting. A 
declaratory judgment can be rendered only as to an actual legal situation. 

(b) The alternative applications are likewise devoid of a concrete interest 
in a declaration. Whether there will be a return of vested assets is doubt- 
ful. The defendant cannot be expected to enter a lawsuit which may be 
nugatory. Moreover, in the event of return legislation, a German declara- 
tory Judgment on previous ownership would not be binding on the Ameri- 
can authorities charged with such return. The former German Supreme 
Court consistently held that a plaintiff has a legitimate interest in a declara- 
tion of his rights only if the declaratory judgment can be expected to create 
a firm basis for recognition of the claim that will be pursued before other 
authorities; it is not sufficient that the other authority may possibly make 
use of such declaratory judgment or that it will use such judgment as one 
among other means of proof. The situation is different where, as was the 
case in the decision published in 27 BGHZ 190, the German administrative 
agency concerned suggested that the claimant have the question of owner- 
ship clarified by a decision of the ordinary courts, thus indicating that it 
would be bound by the decision obtained. In the present case, however, 
it is doubtful whether the American authorities, in the event of return of 
vested assets, will recognize a German declaratory judgment, particularly 
since they made extensive investigations in this and the companion case. 
This is not an ordinary case of recognition of a German judgment in an 
American court. This is a case where the question before the German 
courts is merely a preliminary question for the decision of a claim against 
the United States to be rendered by American authorities. 

(ce) Plaintiff’s argument that he has an interest in a declaratory judg- 
ment because it will be followed by the German authorities in a future 
compensation proceeding is likewise not convincing. It is true that the 
former owners of vested German assets will be compensated if and when 
their loss is final (see Article 5 of Chapter VI of the above-mentioned con- 
vention, Section 3, paragraph 1, No. 2 of Law No. 63). But it is not yet 
certain whether the loss is final or whether there will not be a return of 


1 Art. 3 of Law No. 63 provides: ‘‘No claim or action based on or arising out of the 
transfer, liquidation or delivery of property to which this Law extends shall be admis- 
sible: (a) against any person who has transferred or acquired title to or possession of 
such property, or against such property, (b) against any international agency, any 
government of a foreign country, or any person acting in conformity with the instruc- 
tions of such agency or government.’’ 
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vested assets by the U.S.A. Moreover, it is likewise uncertain whether the 
German authorities in charge of compensation would feel bound by the 
declaratory Judgment sought here. 

(d) An injunction is likewise inadmissible because of lack of a cause of 
action. Every citizen has the right to pursue the rights which he believes. 
he has, in such proceedings as the law provides and before the competent 
authorities and courts. He cannot be prohibited by an injunction from 
alleging, in such proceedings, those facts on which he bases the rights 
claimed by him. Decision of the Federal Supreme Court, April 11, 1960 
(II ZR 66/58, Düsseldorf). 13 Neue Juristische Wochenschrift 1297, Case 
No. 7. 


European Convention on Human Rights—detention pending criminal 
appeal—constitutional complaint based on the convention 


On July 20, 1959, the plaintiff, a physician, was found guilty of two acts 
of abortion and sentenced to one and a half years of imprisonment with 
hard labor. He appealed the conviction, and the hearing before the Fed- 
eral Supreme Court was set for January 19, 1960. He had been in deten- 
tion since February 20, 1959. His application for release pending appeal 
was denied by the competent court on December 14, 1959, on the ground 
that he had attempted twice to influence witnesses by way of smuggled 
letters; the fact that one of these witnesses refused to testify at the trial by 
virtue of the rule against self-incrimination did not, in the ecourt’s opinion, 
minimize the danger of obstruction of justice. The appellate court denied 
the appeal which the convicted man had filed against the denial of his 
application. On January 7, 1960, the plaintiff filed a constitutional com- 
plaint in the Federal Constitutional Court, arguing that the continued de- 
tention violated Article 2, paragraph 2, and Article 1042 of the Federal 
Constitution, as well as Article 5, paragraphs 3 and 4,° and Article 6, para- 
graph 1,* of the Convention on Human Rights. He asked for his immediate 


1 (2) Everyone has the right to life and to physical inviolability. The freedom of 
the individual is inviolable. These rights may be interfered with only on the basis of 
a law. 

2(1) The freedom of the individual may be restricted only on the basis of a formal 
law and only with due regard to the forms prescribed therein. Detained persons may be 
subjected neither to mental nor physical ill-treatment. 

(2) Only a judge is entitled to decide on the admissibility and extension of a depriva- 
tion of liberty. In the case of every such deprivation which is not based on the order 
of a judge, a judicial decision must be obtained without delay. The police may, on its 
own authority, hold no one in its own custody beyond the end of the day following the 
arrest. Further details are to be regulated by law. 

8 (3) Everyone arrested or detained in accordance with the provisions of paragraph 
1i(e) of this Article shall be brought promptly before a judge or other officer authorized 
by law to exercise judicial power and shall be entitled to trial within a reasonable time 
or to release pending trial. Release may be conditioned by guarantees to appear for 
trial. 

(4) Everyone who has been the victim of arrest or detention in contravention of the 
provisions of this Article shall have an enforceable right to compensation. 

4 (1) Everyone charged with a criminal offense shall be presumed innocent until proved 


guilty according to law. 
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release, arguing as follows: The danger of obstruction of justice had dis- 
appeared upon his conviction on July 20, 1959, even though the conviction 
was not final. He had in fact attempted to influence the testimony of one 
of the witnesses; but in a subsequent hearing that witness could no longer 
testify in his favor without contradicting her previous attitude. Detention 
pending trial should be in proper proportion to the penalty anticipated. 
The sentence to imprisonment with hard labor for only two attempts at 
abortion, one of which had occurred ten years before, had aroused a gen- 
eral sensation as being ‘‘inhumanly severe.” The Federal Prosecutor had 
already stated that he would move for a reduced sentence, so that the 
sentence to be expected would not go beyond the time during which he had 
already been detained. Moreover, the reference to the smuggled letter 
lent to the continued detention the character of a punishment, which was 
unlawful. 

The Federal Constitutional Court denied the complaint. It held that 
the courts had acted within the Constitution and not arbitrarily; that it 
was a matter for the ordinary courts to examine whether the length of 
detention pending trial or appeal was in proper proportion to the probable 
sentence; and that there was nothing to show that the refusal to release 
the plaintiff had the character of a penalty. With regard to the Convention 
on Human Rights, the court categorically declared: ‘‘The Convention on 
Human Rights cannot form the basis of a constitutional complaint.’ Order 
of the Second Division of the Federal Constitutional Court of January 14, 
1960 (2 ByR 248/60). 10 Entscheidungen des Bundesverfassungsgerichis 
271; 18 Neue Juristische Wochenschrift 1243, with eritical note by Pro- 
fessor Guradze. 


European Convention on Human Rights—Article 13—-Constitutional 
jurisdiction of States and of Federal Republic 


Plaintiff sought to attack in the State Constitutional Court an order 
of an administrative court which he alleged violated his human and basic 
constitutional rights. He asked the Constitutional Court to declare that 
Article 130 of the Constitution of Rheinland-Pfalz, under which he had no 
remedy in the Constitutional Court against the order, was violative of 
natural law, basic constitutional principles, and international law, spe- 
cifically Article 13 of the Convention on Human Rights.? 

The court dismissed the complaint for lack of jurisdiction. It explained 
that while the State Constitution in Article 130 limited the right of 
individuals to sue in the Constitutional Court to one particular instance 
(not applicable here), it entitled them to raise the question of constitution- 
ality of a State law in the ordinary courts (including administrative 
courts); and that where the court considers a State law which is material 
to the decision irreconcilable with the State Constitution, it must suspend 

1 Convention for the Protection of Human Rights and Fundamental Freedoms, signed 
at Rome, Nov. 4, 1950 (45 A.J.I.L. Supp. 24 (1951)). Art. 13, provides: ‘‘ Everyone 
whose rights and freedoms as set forth in this Convention are violated shall have an 
effective remedy before a national authority notwithstanding that the violation has been 
committed by persons acting in an official capacity.’’ - 
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the proceeding and submit the question to the State Constitutional Court 
for decision. 

The court then held: 

The rule requiring dismissal is contrary neither to natural law nor 
to the principle of the rule of law. True, the individual citizen has a 
natural right of judicial protection against the state, but this right does 
not require that he must be entitled to resort to a Constitutional Court 
by means of constitutional complaint (Verfassungsbeschwerde). Every 
state has authority to determine for itself the forms and the procedure by 
which it grants legal protection. 

Nor does Article 13 of the Human Rights Convention obligate the 
signatories to introduce an individual constitutional complaint. It merely 
guarantees to an individual who considers his human rights and funda- 
mental freedoms violated ‘‘an effective remedy before a national au- 
thority. The notion of ‘‘national authority’’ is extremely broad. The 
question may be left open whether it means under all circumstances a 
Judicial authority. This court is inclined to answer the question in the 
affirmative; it believes, however, that this requirement is fully met by the 
normal remedies in the German courts, in particular by the general review- 
ability of administrative acts in the administrative courts. The Human 
Rights Convention has been ratified by fourteen states. Among these the 
Federal Republie of Germany is the only one which has established consti- 
tutional courts and the constitutional complaint by individuals in the form 
in which the plaintiff wishes to assert it here. In the other signatory 
states—with the exception of Austria—there are no special constitutional 
courts but only the normal judicial remedies. It cannot be assumed that 
the states intended to undertake such basic changes in their judicial systems 
as would be required if plaintiff’s theory were correct. 

But even if, arguendo, we were to adopt this broad interpretation, the 
postulates of the plaintiff would have to be considered as fully implemented 
by the Federal Constitution and the Law concerning the Federal Constitu- 
tional Court. The human rights guaranteed by the convention are essen- 
tially identical with the fundamental rights secured by the Federal 
Constitution and the State Constitutions. Under Article 90 et seg. of 
the Law concerning the Federal Constitutional Court, any person who 
asserts that his constitutional rights have been violated by a public au- 
thority may file a constitutional complaint in the Federal Constitutional 
Court. A separate right to a constitutional complaint in the State 
Constitutional Court would be a superfluity. Judgment of Constitutional 
Court at Coblenz, March 16, 1959 (VGH 2/58). 12 Neue Juristische 
Wochenschrift 1628 (Heft 37, 1959). 


International telegraph service—telegram sent in Holland—not delw- 
ered in Germany due to fault of German official—no duty of German 
postal service to reveal name of responsible official to the foreign 
sender 


A firm in Rotterdam sent a telegram to a firm in Krefeld, Germany, 
confirming a contract of sale which had been concluded over the telephone. 
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The telegram was transmitted to Krefeld but was not delivered to the 
addressee, owing to an oversight by an official. The Dutch firm asserted a 
claim for damages against the German Federal Postal Service (which 
handles the telegraph system in Germany) and at the same time asked 
the name of the responsible official. Upon refusal of both requests, a 
German assignee of the Dutch firm sued the Federal Postal Service in the 
ordinary court both for damages and for information as to the official 
involved. The court dismissed the claim for damages as unfounded and 
held that it had no jurisdiction to order the Federal Postal Service to 
reveal the name of the official. An appeal by plaintiff was unsuccessful, 
as was his attempt to obtain the name of the official through administrative 
channels. Thereupon he sued in the State administrative court, again 
without success. His final appeal to the Federal Administrative Court 
was dismissed on the following grounds: 

Plaintiff has asserted a claim which he derived from the Dutch firm; 
therefore he cannot have greater rights than his predecessor. The decisive 
point is that by sending the telegram in Holland the Dutch firm did not 
enter into any legal relations with the German postal service. The use 
of postal facilities creates a legal relation merely between the sender and 
the postal service of the sending country. Transmittal of a telegram 
through the postal service of another country rests, not upon a contract 
between the sender and the foreign postal service, but upon international 
agreements. While it was formerly governed by the Universal Telegraph 
Convention, it is now regulated by the Telecommunication Convention of 
Atlantic City of October 2, 1947, to which the Federal Republie of Germany 
acceded by law of January 29, 1952, effective as of February 8, 1952 
(BGBI. II, 341).2 Treaties of this type do not create any obligations of 
a foreign postal system toward a user of a national postal system. Hence 
the defendant did not act unlawfully when it refused to give information 
to a third person with whom it had no legal relation whatsoever, which 
information was intended to support a damage claim against one of 
its officials? Decision of Federal Administrative Court of May 6, 1960 
(BVerwG VIIC 58/59, Muenster). 13 Neue Juristische Wochenschrift 
1540. 


1 Entered into effect for the United States Jan. 1, 1949. 63 Stat. (2) 1399. 

2See decision of the Federal Administrative Court of the same date (13 Neue 
Juristische Wochenschrift 1538), which held that a sender of a telegram from Germany 
to England was entitled to be informed of the German official through whose fault the 
sending of the telegram was delayed. 


BOOK REVIEWS AND NOTES 


World Legal Order: Possible Contributions by the People of the United 
States. By Wallace McClure. Chapel Hill: The University of North 
Carolina Press, 1960. pp. xvi, 366. Index. $7.50. 


Sponsored by the World Rule of Law Center recently established at 
Duke University School of Law, this is the first of a projected series of 
publications. The learned author, formerly of the Department of State 
and now serving as Consulting Director of the Center, is no stranger to 
those concerned with international legal studies. In the present study, he 
indulges analysis as widely ranging as his principal title may permit, 
while channeling and fortifying his argument within the narrower limits 
which the subtitle suggests. 

As perhaps befits a treatise intended to introduce a series of studies 
under the Center’s sponsorship, this volume re-examines much of the 
familiar case and treaty material and advances its argument broadly, not 
to say dogmatically, and in general terms. The argument is developed in 
three parts. In the first, the author contends for the consistent supremacy 
of treaties over conflicting national law in national judicial administration ; 
in the second, for the according of a similar supremacy to customary 
international law; and in the third, for a more effective recourse generally 
to the United Nations as a recognized instrument of the world legal order. 
Arguing for the primacy of treaties in national law, he has something to 
say of most of our national cases and most of what he says is severely 
critical. Such eases as Taylor v. Morton and the Chinese Exclusion ease 
come in for the sharpest criticism. Of the latter, it is suggested that it 
may have touched ‘‘an all-time low in United States respect for interna- 
tional law’’ (page 81). The later case of Cook v. United States, on the 
other hand, is more favorably regarded. Urging a comparable primacy 
for the customary law of nations in national law, he envisages as ‘‘possible’’ 
the creation of ‘‘a climate of publie opinion in which the courts can and 
will recognize the supremacy of world law, can and will achieve conformity 
of the national Constitution to that law’’ (page 205). The potentialities 
of the United Nations for world legal order he regards as ‘‘boundless,’’ 
but if they are to be exploited, ‘‘the people of the United States have much 
to overcome’’ (page 270). And here the author indicates his respect or 
lack of respect for insistence by the United States upon trusteeship terms 
which savored of reaction, for the so-called Connally Amendment to the 
resolution aecepting the jurisdiction of the International Court of Justice, 
for failure on the part of the United States to accept the General Conven- 
tion on Privileges and Immunities of the United Nations, and for other 
manifestations of a policy at once nationalistic and myopic. 

Dr. McClure’s study might be described as a trinity of essays sharply 
critical of much of our national legal tradition and national policy, each 
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incorporating and concluding with argument for a ‘‘climate of opinion”’ 
more favorable to world legal order. If the strictures seem at times a 
little hypercritical, the arguments somewhat visionary, let it be noted again 
that the work is designed to introduce a series. It exploits the ‘‘possible’’ 
boldly, perhaps unrealistically. Further contributions to the projected 
series will presumably attack more limited and specific problems and per- 
haps with a sharper eye to the here and now. Meanwhile this book is good 
reading, provocative, an antidote for complacency. It may also be sug- 
gested that it contains a good deal of ourselves as others are likely to see us. 


Epwin D. Dickinson 


Organizing Peace in the Nuclear Age. Eleventh Report of the Commission 
to Study the Organization of Peace. By Arthur N. Holcombe and 
others. New York: New York University Press, 1959. pp. xviii, 245. 
Index. $8.75. 


The present report, the eleventh in a series extending back to 1941, gives 
thoughtful consideration to a number of timely and significant problems. 
Culminating in eighteen specific recommendations, the report is buttressed 
by three supporting papers, of which the first by Quincy Wright deals with 
the Rôle of Law (22 pages); the second by Professor Holcombe, with the 
Role of Politics (76 pages) ; and the third by Professor Stoessinger (who 
was awarded a special grant for the purpose), with the International 
Atomic Energy Agency (116 pages). 

Professor Wright’s contribution is marked by a restrained realization 
of the limits of law and by modest proposals for its extension through 
greater recourse to the International Court of Justice, greater use of 
the multilateral treaty approach and more financial aid to the International 
Law Commission so as to permit it to function on a full-time basis. 

Professor Holcombe, the distinguished Chairman of the Commission, has 
made a detailed and interesting analysis of the alignment of forces in the 
United Nations Organization as revealed by votes on critical issues, espe- 
cially those involving the extension and contraction of Communism and 
the prevention or liquidation of colonialism. He sees some hope of in- 
creasing the law-making process of the United Nations through its special 
agencies and such organs as the International Atomic Energy Agency. 
His analysis of the réle of politics supports two of the more controversial 
of the eighteen recommendations of the Commission, viz., Number 7 dealing 
with the enlargement of the Security Council in order to obtain a more 
realistic and equitable distribution of seats among significant political 
groupings, and Number 2 dealing with the need to extend membership in 
the United Nations to all states in order that the governments in power 
should assume the responsibilities and be subject to the obligations imposed 
by the Charter. As might be expected, this recommendation elicited some 
dissent from various members of the Commission. The recommendation 
which, incidentally, assumes the possibility of representation by both 
Chinas, draws further support from a consideration of the dilemmas posed 
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by the absence of the People’s Republic of China from the work of the 
International Atomic Energy Agency. 

It does not detract from the contributions of Professors Wright and 
Holcombe to suggest that the paper prepared by Professor Stoessinger, 
dealing, as it does, with a unique development in international relations, 
commands a major share of attention. While largely descriptive, it is 
yet so skillfully presented that major policy issues are succinctly revealed 
and readily grasped. Problems of membership; the evolution of the 
structure of the organization; difficulties encountered in conflicts between 
the atomic haves and have-nots; the ambivalent position of the U.S.S.R. as 
an atomic producer while, at the same time, the self-proclaimed champion 
of the underdeveloped areas; problems of finance, control and inspection; 
the ‘‘non-peaceful use’’ dilemma; the potential link between the work of 
the Agency and techniques for disarmament, and, finally, disputes over the 
eritically important, apparently symbiotic and still developing rôle of 
responsibility as between the Agency and other U.N. agencies and regional 
arrangements are briskly yet clearly analyzed. The Commission devotes 
eight of its recommendations to aspects of the Agency and, in particular, 
urges that priority be given to the Agency in developing the peaceful uses 
of atomic energy rather than to bilateral or regional arrangements. 

In his foreword, Professor Holcombe suggests that the first part of the 
Report, devoted to Law and Politics, treats of the general theory of inter- 
national legislation, while the second part treats of its practical application 
in a particular case. One may quibble with the accuracy of this somewhat 
bold attempt to provide a conceptual frame of reference while, at the 
same time, recognizing that the Report and its supporting papers are not. 
fragmentary units, but are tied together by a common outlook in which 
the need to support and strengthen international institutions is revealed. 
The drafting chairman of the Commission, Mr. Inis L. Claude, Jr., is to 
be congratulated on fitting the units together so as to provide a document 
that is as readable as it is informative. 

Harpy C. DILLARD 


Fontes Iuris Gentium. Series A, Sectio II, Tomus 2: Entscheidungen des 
deutschen Reichsgerichts in völkerrechtlichen Fragen (Decisions of the 
German Supreme Court relating to Public International Law) 1929—1945. 
Bearbeitet im Max-Planck-Institut fiir auslindisches öffentliches Recht 
und Völkerrecht von Günther Janicke, Karl Doering and Erich Zimmer- 
mann. Cologne-Berlin: Carl Heymanns Verlag KG, 1960. pp. xxiv, 
535. Index. DM. 48, paper; DM. 56, cloth. 


This handsome volume is the second of a series initiated by the late 
director of the Institute of Public International Law in Berlin, Viktor 
Bruns, and now edited by Hermann Mosler. It records all published 
decisions on questions of international law which the Supreme Court (the 
Reichsgericht) rendered in the period from 1929 to 1945, at which time, 
with the dissolution of the German Reich, the Reichsgericht ceased to exist. 
In addition, the opinions of the Constitutional Court (the Staatsgerichtshof) 
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are included, which cover the period of its existence from 1921 to 19338. 
The material is organized in the same manner as in the first volume, which 
appeared in 1931 and is now out of print. The first part sets forth in 
German, English and French the headnotes of each ease. It is subdivided 
into a General Part (pages 5-147), which is systematized according to the 
traditional categories of international law, and a Special Part dealing 
with Danzig, the Saar Territory, Upper Silesia, Austria, Bohemia and 
Moravia, and Poland (pages 150-160). The second part (pages 161-495) 
contains, in chronological order, extensive passages from the opinions in 
the German original, omitting only those parts of the opinions which are 
not relevant to the international law issues involved in the cases. A care- 
fully prepared index in the three languages and an index of treaties 
facilitate the use of the materials. 

The 123 decisions comprised in the volume were garnered from the 
official reports (which, in contrast with American usage, are selective rather 
than comprehensive) and from other collections and legal periodicals. The 
editors explain, somewhat self-consciously, that in the interest of objectivity 
and completeness they felt obliged to record opinions of the Reichsgericht 
‘whieh rested on foreign policy measures of the [National Socialist] 
government that could not be reconciled with international law’’ (page ix). 
Surely no one could object to the inclusion of such cases, although one 
might question the necessity of the ensuing apologia. 

Altogether the painstakingly edited work should prove a highly valuable 
aid to all scholars in international law. 

M. MAGDALENA ScHocH 


The Rôle of Nationality in International Law. An Outline. By H. F. van 
Panhuys. Leiden: A. W. Sijthoff, 1959. pp. 256. Index. Fl. 19.99. 


Inspired by a critical analysis of the Judgment of the International 
Court of Justice in the Nottebohm Case ( [1955] I.C.J. Reports 4), Doctor 
van Panhuys, a legal adviser at the Netherlands Ministry of Foreign 
Affairs, approaches the subject of nationality from the angle of a “‘cireular 
tour,’’ as he describes it, of various fields of international law in order to 
explore the function of nationality in each of them. 

Accordingly, this volume is not a study of the determination of the 
formal status of nationality in any country. Rather, it is a study of 
nationality in its international aspects. The author is concerned with 
the function of nationality in international law. The volume he has so 
ably produced constitutes an inquiry into the effects attached to nationality 
by rules of international law. Considerable emphasis is placed in the 
study on the subject of the protection of aliens as affected by various 
familiar rules regarding the effect of the alien’s nationality. Other 
sections of the volume treat of nationality and the laws relating to sanc- 
tions and war. Thus, the concepts of enemy nationality, nationality and 
the law of neutrality, nationality and belligerent occupation, and na- 
tionality and enemy property, are considered. Another section treats of 
nationality as a basis for the extraterritorial operation of penal laws, and 
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another, of the significance of nationality in the extradition of fugitives 
from justice. The subject of nationality and treaty law is briefly surveyed. 
A chapter on restrictions imposed by international law upon the competence 
of states to lay down nationality rules provides interesting reading. 

The entire volume is thought-provoking. A concluding chapter is en- 
titled ‘‘Final Reflections.” Here the author describes three stages in what 
he envisages to be the history of nationality: ‘‘I. First stage,” where the 
chief distinction was between ‘‘foreign’’ and ‘‘own’’; “II. Second stage,” 
where there is a beginning of a community between ‘‘groups,’’ a ‘‘society 
of units’’ arises, and nationality as a coneept of international law gains 
in substance; and ‘‘III. Final stage,’ where a ‘‘real community of the 
law, as between ‘national units,’ comes into being.’’ As to this last stage, 
the author comments, inter alia, that 


.. . Such close relationships may, in connection with the matters 
under consideration here, lead within the group of the States con- 
cerned, to (a) a common legislation on nationality, and (b) a changed 
function of nationality. An example of the first contingency (a) is 
provided by the legislation of some Central American countries and 
of some Commonwealth countries promoting the acquisition of plural 
nationality, within the respective groups (cf Ko Swan Sik [De meer- 
voudige nationaliteit, 1957], Ch. IV). A similar tendency with regard 
to the Netherlands-Indonesian Union underlies a decision of the 
Cantonal Judge of the Hague in ex parte Andries (NJ 1950, 407). 
Equally significant is the suggestion made by Churchill in June 1940, 
to ereate a common Franco-British nationality as a symbol of their 
‘‘indissoluble union’’, a suggestion which, as a result of the attitude 
of the French, came to nothing (cf Churchill, The Second World War, 
Vol. II, 188 ff). As an example of a changing (in most instances 
decreasing) function of nationality ... the adoption by Sweden of 
the principle of domicile in matters of status law in the relations 
between Scandinavian countries may serve. ... Furthermore, nation- 
ality begins to lose much of its potential within the community of the 
States members of the ECSC and the HEC... although it remains 
to be seen to what extent, in the relation with non-participating States, 
the quality of belonging to the “‘population of the EEC” will take 
the place of the various original nationalities (cf in this connection, 
as regards the quality of belonging to the European Army (of blessed 
memory), the interesting Article 80 of the HDC-Treaty). But it 
would be a mistake to nurse too great an illusion as to decreasing 
significance of nationality within the ambit of the EEC group. For 
instance, too much importance is still attached to it as regards the 
staffing of the organs of the ECSC and the EEC (ef the critical 
remarks made in the Nieuwe Rotterdamse Courant of January 3, 1958, 
p. 1, of January 16, 1958, p. 5; January 25, 1958, p. 7 and January 
17, 1959, p. 1). If we may believe this newspaper, it was already 
agreed that the Presidency of the Court of the Community should be 
awarded to a Netherlands national long before a selection on the 
basis of capability was made. The decreasing function of nationality 
in Benelux-arbitration [see Sauveplanne in Jahrbuch fir Internation- 
ales Recht, T (1956), p. 94] .. . contrasts favourably with this 
tendency. 

Apart from these special associations, either regional or otherwise, 
the society of States finds itself for the greater part in stage 2 and 
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this statement may even be too optimistic in view of the antithesis 
between communist and non-communist countries... . (Pages 232- 
233.) 

In the final pages of his work, the author discusses developments in the 
function of nationality in international law, and suggests (at page 238) the 
creation of ‘‘a judicial body—possibly also accessible to individuals—which 
would be competent to decide questions of nationality erga omnes,’’ stating 
that he believes such a body would be of great advantage to the legal 
security of international relations. 

Margorrm M. Wurreman 


La Antártida Argentina ante el Derecho. By Juan Carlos Puig. Buenos 
Aires: Roque Depalma, Editor, 1960. pp. xii, 274. Index. 


Dr. Puig, in a lucidly written volume, has set himself two tasks, one 
acknowledged, the other not. His stated aim is a full analysis of Ant- 
arctica’s position in international law and of Argentina’s legal claims 
therein. His unstated aim, which inevitably interferes to some extent with 
a full realization of the other, is to demonstrate the correctness of 
Argentina’s claims in Antarctica on juridical as well as political grounds. 

The book is divided into two parts: the first is devoted to a broad investi- 
gation of the general legal issues and approaches to Antarctic problems, 
and the second to an analysis of rival claims and possible approaches to 
their solution. In Part I we find such topics analyzed as the acquisition 
of title in Polar regions and the techniques by which conflicts in title in 
Antarctica might be settled, as well as a critical review of various sug- 
gestions for international regimes in Antarctica. Dr. Puig coneludes, in 
what is probably a key to part of his discussion in Part IJ, that title can 
indeed be acquired, but that this must be done not only through methods 
known to traditional international law and appropriate for sunnier lands, 
but also through new approaches more keyed to the area. He substantially 
rejects discovery and the sector theory, unless accompanied by effective 
occupation. He categorically rejects suggestions for internationalization, 
for United Nations ‘‘interference,’’ except in the case of aggression, and 
for court decision, since new law, not a reaffirmation of the status quo, 
would be required in Antarctic cases. While Dr. Puig’s analysis is useful 
in presenting the legal problems inherent in making effective claims in such 
a region, he does not in fact offer much that is novel in his suggestions 
for a ‘‘new’’ approach. 

In Part II, Dr. Puig sets out in great detail the bases of Argentina’s 
claims, both as to the principle of utt possidetis, and past events, occupation 
and use, and administrative acts. This comprehensive account is of value 
to anyone interested in the development of cross-claims in Antarctica. 
The rival Chilean and British positions are next examined in less detail. 
The general conclusion is reached that both under traditional rules and 
with respect to any new basis for sovereign claims appropriate to the area, 
the Argentine position is sound. While critical of details of the Argentine 
Government’s response to British attempts to bring the problem of con- 
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flicting claims before the International Court of Justice, the author concurs 
with his government’s basie view that only an international conference of 
interested states can offer a solution. For the Court, able to apply only 
‘fold’? law, is simply not a suitable arena for decision. He also, however, 
seems firmly convineed of Argentina’s position even under traditional 
concepts, but in this he tends to underplay the claims advanced by other 
nations. 

The author is also strongly opposed to any mternational regime and 
suggests that arrangements like that of the U. S.-supported Antarctic 
Treaty of December, 1959, go much too far in derogating from national 
sovereignty, though in fact the treaty carefully preserves all national 
positions. He is unhappy, too, with the United States’ long-standing 
position of refusal to make claims while refusing recognition to the claims 
of other states, but he suggests that this approach may be yielding to one 
in which claims would be advanced. We can hope that his estimate is 
wrong. 

The book is most useful for the background analyses it contains. It 
serves to remind us of the difficulties, especially under present international 
legal institutions, of attempting an exclusively legal analysis of essentially 
political disputes. It also serves to recall to us the strength of nationalist 
feeling even among learned scholars. 

HOWARD J. TAUBENFELD 


Dictionnaire de la Terminologie du Droit International. Tables en Anglais, 
Espagnol, Allemand, Italien. Union Académique Internationale. Paris: 
Recueil Sirey, 1960. pp. xvi, 755. Index. Fr. 5,200. 


In the early thirties, the late Professor Arnold Raestad conceived the 
idea of this work and won the support of the Norwegian Academy of Sel- 
ences, which, in its turn, obtained the patronage of the Union Académique 
Internationale. A Committee of Scientific Direction, with Raestad as Chair- 
man, and emiment international lawyers of different nations as members, was 
set up. A far-flung research with the help of many collaborators began, 
first at the Paris Law School, later at the European Center of the Carnegie 
Endowment. The second World War forced a long interruption; then the 
work was continued with the support of UNESCO. Nearly a quarter of 
a century after the idea had been conceived, the first volume of this work, 
with a preface by Jules Basdevant, could be presented to the Institut de 
Droit International at its Session at Neuchatel in 1959. 

The work under review is not a dictionary of international law, t.e., an 
encyclopaedia of international law in alphabetical order, such as the 
Wörterbuch des Vélkerrechts und der Diplomatie, now being published in 
second edition, but a dictionary in the literal sense, a dictionary of the 
terminology of international law. It gives the definition of technical terms, 
their classification, their different meanings. In so doing, it aims at the 
avoidance of a confusion of terms, even at a reform of the language em- 
ployed, at a clarification of the language, which in itself is a precondition 
for clarity of thinking. But the dictionary contains new terms which are 
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hardly exact; e.g., ‘‘intergouvernemental’’ (pages 343-344) : the definition 
as meaning ‘‘binding upon states’’ is correct; but no criticism is voiced 
that this term, just for that reason, is inexact. On the other hand, we 
have not found a new term of dubious value, ‘‘égalité souveraine,” although 
this term, in consequence of the U.N. Charter, has come widely into use. 

The definitions given are not intrinsic but terminological definitions. 
E.g., under ‘‘égalité des Etats” (pages 248-249) the definition is that of 
the documents quoted; but the intrinsic problem: equality before, but not 
necessarily in law, is not treated. It is astonishing to see that under 
“nationalité” of an individual (page 401) the only definition given is 
the ‘‘gennine link” definition, followed by the quotation from the 
Nottebohm Judgment, a definition which does not correspond to the inter- 
national law actually in force, and is not the meaning in which the term 
is preponderantly used in the practice of states. 

In order to arrive at these terminological definitions, the researchers 
have carefully looked through the documents of the practice of states, 
treaties, international arbitral awards and court decisions, the practice of 
international organizations, and, to a more limited extent, the ‘‘doctrine.”’ 
Each terminological definition is illustrated by one or more accurate 
quotations from the sources. The starting point in time for this research 
was in general the Paris Congress of 1856, although some older and particu- 
larly important diplomatie events, such as the Congress of Vienna of 1815, 
were also considered. 

The work is a dictionary of the terminology of international lew 
restricted to the French language. In former times diplomacy and 
international law had the great advantage of one world language: first 
Latin, then French. But this unity of language has been more and more 
lost since the time of the League of Nations. It is, therefore, extremely 
valuable that the work contains also tables listing the technical terms in 
German, English, Italian and Spanish, and giving the equivalent in French. 
These latter, a difficult and delicate work, are very well done. They 
present particular usefulness and interest for international lawyers, for 
whom the handling of several languages is an indispensable tool. 


JosEF L. Kunz 


NATO in the 1960’s. By Alastair Buchan. London: Wiedenfield and 
Nicolson for the Institute for Strategic Studies, 1960. pp. xii, 131. 
12s. 6 d. 

NATO and American Security. Edited by Klaus Knorr. Princeton: 
Princeton University Press, 1959. pp. 342. Index. $6.00. 

Alliance Policy in the Cold War. Edited by Arnold Wolfers. Baltimore: 
Johns Hopkins Press, 1959. pp. ix, 314. Index. $6.00. 


In these days of high prices, it often appears that the only reasonable 
aspect of book-buying is the assumption that careful purchases will be 
useful for some time to come. With respect to each of the books under 
consideration here the assumption is substantially warranted. This should 
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be so in light of subjects and authors. In the context of contemporary 
world affairs it is plausible to expect that when a group of experts examine 
in general collective methods of seeking security, as in the book edited by 
Professor Wolfers, or focus on the ‘‘crisis’’ of NATO at the end of its 
first decade, as in the Knorr and Buchan books, they will give leadership 
in formulating and clarifying problems already discernible and in sug- 
gesting the implications of alternative courses of future action. 

Alliance Policy in the Cold War constitutes an excellent introduction 
to the other two works. Less concerned with future policies, its values 
are in some respects more enduring. As the first book to result from the 
activities of the Johns Hopkins Washington Center of Foreign Policy 
Research, and based on discussions which took place in the fall of 1958, 
it contains admirable analyses of post-World-War II experience with 
alliances, emphasizing the successes and failures of United States policies. 
To its general orientation towards the past, the papers of Paul H. Nitze 
and Roger Hilsman are exceptions. The essays of Arnold Wolfers, Hans 
J. Morgenthau and Erich Hula are of particular significance. In giving 
attention to the theory of alliances and to the relation of collective defense 
to collective security, they explore important political and legal questions 
that have received only marginal examination in a period when it has 
been fashionable for experts in international affairs to pose as arm-chair 
strategists. Professor Wolfer’s analysis is particularly thought-provoking, 
although to this reviewer less is gained by arguing for a distinction 
between collective defense and collective security and emphasizing the 
inadequacies of the latter, than by emphasizing the similarities and 
weaknesses of both in contrast to effective law enforcement. 

The Knorr and Buchan books focus exclusively on the problems threaten- 
ing the internal cohesion of NATO, most successful of postwar alliances. 
The conspicuous differences between these books concern not only time of 
publication but also emphasis and outlook. NATO and American Security 
consists of papers prepared for conferences on NATO military strategy 
held at Princeton University in January, 1959. Although NATO’s 
institutions and procedures at the end of its first decade are largely a 
response to the military aspect of the Communist threat, it has been well 
understood for some time that in its second decade NATO faces more 
complex and subtle problems as political, economic and psychological war- 
fare reinforce the military threat. In light of these considerations, 
exclusive focus on military matters gives the Princeton book less signifi- 
eance for the future than Mr. Buchan’s essay. At the same time the list 
of contributors is of high caliber, including, in addition to the editor who 
contributes two essays, Morton A. Kaplan, A. L. Burns, Gordon A. Craig, 
Denis Healey, Paul H. Nitze, Roger Hilsman and Maleolm W. Hoag. In 
no volume known to this reviewer are the problems NATO faces as a result 
of the revolution in weapon technology more penetratingly examined. 

It is clear from the title that NATO in the 1960’s squarely confronts the 
future. This is the first book to grow out of the activities of the London 
Institute for Strategic Studies and is written by its director, who was 
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formerly on the staff of The Economist and The Observer. Originating in 
the deliberations of a small study group, an early draft of this work 
provided the basis of discussion at an Institute conference in October, 1959, 
attended by civil and military experts, members of NATO staffs and 
secretariat, and representatives of most NATO states. Conspicuous au- 
thority therefore underlies the book’s recognition that the necessary con- 
comitant of both the new weapons and the new Soviet challenge is greater 
political and legal interdependence among NATO members. Together 
with Kaplan and Burns in the Knorr book, Buchan holds that, while new 
legal arrangements such as a confederation or a supra-national military 
command would enhance NATO’s strength and facilitate sharing research 
capacities and weapons, developments of this magnitude are not at present 
contemplated. Interdependence appears, therefore, to Buchan to entail 
novel and pragmatic approaches to functional problems as they emerge. 
Essentially, however, his book is preoccupied with political aspects of the 
alliance, an orientation that in this reviewer’s experience is more commonly 
found on his side of the Atlantic. 

Considerations of space preclude further attention to the detailed and 
closely reasoned contents of these books. If international lawyers have too 
infrequently found themselves challenged professionally by alliance de- 
velopments, there is much to contemplate in the implications of the current 
situation, most especially with reference to the question of the sharing of 
nuclear weapons and the achieving of greater unity among members of the 
Atlantic Community. C. W. Jenks reminded the members of the American 
Society of International Law at the 1959 meeting that, in the re-thinking 
of international law which has become a necessity, the policies of interna- 
tional agencies are assuming an importance comparable to the rôle of 
public policy in the development of municipal law. In this context the 
activities of international organs and the problems they confront appropri- 
ately become the concern of international lawyers. 

Rura C. Lawson 


Europe’s Coal and Steel Community. An Experiment in Economic Union. 
By Louis Lister. New York: Twentieth Century Fund, 1960. pp. xx, 
495. Index. $8.00. 


Mr. Lister’s study is an impressive and scrupulously documented account 
of the economic impact of the European Coal and Steel Community on 
the economie life and structure of its six member nations. It does not 
purport to be a study of the impact of the Community on international 
law and organization. Hence it is not perhaps of central interest to most 
of the readers of this JOURNAL. Yet there emerge from the painstaking 
survey of the economic evolution of the Community in its first six years, 
and of the extent to which it succeeded or failed to influence the deeply 
ingrained traditions, methods and problems of the coal and steel industries 
of the Six, some highly important conclusions on the achievement of this 
first and epoch-making experiment in limited supra-national sovereignty. 

After having traced the background and objectives of the Community 
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in an initial chapter, which adds little to the vast existing literature on the 
text of the treaty, the author investigates in turn costs of production and 
investment, concentrations and restriction practices, price regulations and 
competition, the relation of the Community to the wider problem of the 
market, external commercial policy, transport rate problems, and social 
policies. The text concludes with a brief chapter on ‘‘the road ahead.’’ 

The present reviewer is not competent to discuss the more strictly 
economic data and conclusions of the author. Some of his conclusions, 
however, go far beyond the interests of the professional economist. Thus, 
Mr. Lister confirms the impression gained by all close students of the 
Community with regard to the failure of the ambitious, American-inspired 
provisions against restrictive trade practices and mergers tending to create 
monopoly or oligopoly. Particularly in the protracted struggle to prevent 
reconstitution of the German Ruhrkohlensyndikat, the High Authority has 
fought a losing battle. Furthermore, the first major crisis since its estab- 
lishment, the coal sales crisis, considerably dented both the free trade 
philosophy of the Community and of Germany’s Minister of Economies, and 
the supra-national power of the High Authority. While Mr. Lister gives an 
adequate analysis of the economic factors that account for the European 
coal crisis, he fails to bring out the dramatic and—for European federal- 
ists—deeply disappointing struggle between the High Authority and the 
ministers of the crisis-affected member states for the use of the control 
powers that Articles 58 and 74 of the ECSC Treaty had given to the 
Authority to cope with major crises. It is, indeed, difficult to disagree 
with Mr. Lister’s conclusion that, despite the surprising initial success of 
the Community and the unwillingness of any of the members to make the 
first great experiments in European integration, the earlier hopes for the 
superseding of national powers and policies, at least in a limited field, by 
supra-national authority, have not materialized. 

For a historical description and analysis of the economic factors at 
work and of the inherent weaknesses in the ECSC concept, Mr. Lister’s 
study is admirable and indispensable. It fails, however, to discuss some 
important matters which even an economist’s analysis should not have 
neglected. Foremost among them is a discussion of the problems created 
by the co-existence of the publicly and privately owned industries, espe- 
cially in coal. That this has produced grave tensions, in particular in 
regard to the de-concentration of the German coal industry, is common 
knowledge. This is surely one of the key issues in the whole problem of 
co-ordinating sovereign political and economic entities without interfering 
with their domestic economy and social systems. Closely connected with 
this is the question to what extent the High Authority has acted as a 
watchdog of free trade practices rather than a planning authority. Finally, 
the function of the Court, unique in its conception, remains completely 
undiscussed except for one or two casual references. 

An analysis as dispassionate as that of Mr. Lister in the economic field, 
of the legal and institutional problems of the European Communities 
remains to be written. 

W. FREDMANN 
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International Control of Nuclear Maritime Activities. By Lee M. Hyde- 
man and William H. Berman. Ann Arbor: University of Michigan 
Law School, 1960. pp. xix, 384. $4.50, paper; $6.00, cloth. 


The co-directors of the University of Michigan Law School’s Atomic 
Energy Research Project, Messrs. Hydeman and Berman, have produced 
a monograph on the safety and health problems involved in the interna- 
tional transport of radioactive materials, in the sea disposal of nuclear 
wastes, and in the construction and operation of nuclear-powered ships. 
The book discusses the technical aspects of these activities—the nature and 
extent of their hazards to health and safety; what countries have done 
thus far to deal with such hazards; what controls they could undertake 
unilaterally under the law of the sea; and what solutions to these problems 
are best. 

The authors recognize the significant differences in degree of hazard 
from the various activities discussed. Thus, dangers from mistakes in 
transporting radioactive materials are substantial, those from waste dis- 
posal at sea generally appear to be small, while the hazards of nuclear- 
operated ships, provided construction is sound, appear relatively small. 
As far as control of such hazards is concerned, all significant effort to date 
has been national, not international. 

National regulation of transportation of radioactive material by the 
United States and Canada, for example, is strict but sound. Most other 
nations, not yet having the need because of insufficient traffic, have not 
established thoroughgoing regulations, but control shipments individually. 
The authors favor an international convention to assure uniformity of 
controls, primarily because they fear that other nations will tend to require 
unnecessarily striet safeguards, as well as different ones, and thus hamper 
commerce in radioactive materials. Although there has been little sea 
disposal of waste to date, and very little is known regarding the adverse 
health effects of such disposal as is likely, the authors recommend a regula- 
tory convention in this area as well. The same recommendation is made 
concerning the operation of nuclear-operated vessels, though here the 
authors are careful to acknowledge the primary need of satisfying port 
authorities of the soundness of the vessel, safety-wise, on a vessel-by-vessel 
basis. 

The study represents a solid and thorough appraisal of the health and 
safety problems involved in nuclear maritime activities. The review of 
the law of the sea as it affects these activities is particularly well done and 
will be useful to persons who may be interested in that subject by itself 
and not in nuclear activities. 

The weakest section of the book is its recommendations for worldwide 
regulatory conventions in each of the areas of nuclear activity discussed. 
Apart from the difficulties involved in negotiating meaningful regulatory 
conventions in the most favorable and needful circumstances, (1) the 
technical and operating facts, i.e., a definition of dangerous ‘‘high-level’’ 
waste, appear too meager at present to warrant general standards as far as 
sea disposal of waste is concerned; (2) the present national efforts to control 
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transport of radioactive materials are satisfactory from a health and safety 
point of view, and the likelihood of a brisk trade in such materials is far 
too remote to justify, now or indeed ever, a relaxation in safety standards 
in the name of ‘‘uniformity’’; and (3) conventions can never be a sub- 
stitute for ship-by-ship satisfaction of port authorities with nuclear vessels; 
with such satisfaction safety conventions are unnecessary, without such 
satisfaction they are useless. 
STANLEY D. METZGER 


Peaceful Co-existence: An Analysis of Soviet Foreign Policy. By 
Wladyslaw W. Kulski. (Foundation for Foreign Affairs Series, No. 3). 
Chicago: Henry Regnery Co., 1959. pp. xxi, 662. Index. $12.50. 


Peaceful co-existence does not mean in Soviet minds the advent of an 
era of friendship between two social systems, or abandonment of the 
ultimate goal of universal revolution. It is but a struggle waged by 
non-military means. This is the thesis of Professor W. W. Kulski in his 
latest study of Soviet policy since Lenin’s time. 

The volume falls into two parts: generalization on the sources and aims 
of Soviet policy, and presentation of voluminous detail of Soviet relations 
with her neighbors and even with her peripheral republics to demonstrate 
the validity of the major thesis. As usual, Kulski is encyclopaedic in his 
treatment of events, meticulous in citation and generous with quotation. 
Consequently, for the teacher of courses on Soviet policy and practice in 
international law, the volume is invaluable for the preparation of lectures 
and guidance of research. 

Kulski’s concern for the future is with the newly independent states. 
He concludes that since prospects for Communist revolution in Europe are 
dim, and the hopes for distintegration of NATO very faint, Soviet foreign 
policy in pursuit of universal Communism must concentrate for the present 
on the extra-Huropean countries to weaken the capitalist camp as a whole 
and the Western Powers in particular. He expects Soviet diplomats to 
exploit the conflicts of interests between the two major groups of non- 
Communist states, the industrialized and the underdeveloped, and to 
isolate the underdeveloped so that they may be brought into the sphere of 
the Soviet bloc. He expects Soviet exacerbation of conflict leading to the 
cutting off of sales of raw materials by the underdeveloped, and closing 
of markets to foreign investment, to the hurt of both groups. The under- 
developed must then turn to the U.S.S.R. for resources without which they 
cannot live, and the Soviet game will have been won. 

In the process of courting the new states, the national bourgeoisie will 
be considered as allies at the outset. This is the lesson learned by China, 
ignored by Stalin, but exploited by Khrushchev, who has learned that the 
local bourgeoisie in its nationalism can be induced to oppose the Western 
bourgeois states and sever the ties without which they become dependent 
upon the Soviet bloc. The Middle East and Southeast Asia provide 
examples of the technique. 
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Events in Africa and Asia are providing strong support for Kulski’s 
thesis. The battle between the West and the Soviet bloe will be in those 
areas, so long as the West can keep its power strong at home and maintain 
the atomic stalemate presently existing. The temptation is strong to with- 
draw petulantly from new states where leaders with nationalist fervor 
curse their previous benefactors. ‘‘Pride goeth before a fall’’ for both 
the underdeveloped states and the industrialized West. Would that both 
sides could understand this truth. Kulski has set it forth well. The only 
argument will be whether his thesis is expressed so militantly as to 
estrange the leaders in the underdeveloped states who tend to consider 
militancy as propaganda. Authors might well ask today whether their time 
should be expended in writing for those who are already committed or for 
those in the uncommitted East. The technique required differs. 


JOHN N. HAZARD 


BRIEFER NOTICES 


Vorträge über Recht und taat. By Carl Gottlieb Svarez. (Cologne: 
Westdeutscher Verlag, 1960. Wissenschaftliche Abhandlungen der Arbeits- 
gemeinschaft für Forschung des Landes Nordrhein-Westfalen, Vol. 10. pp. 
xxvi, 672. Index. DM. 44.) In 1791 the principal author of the Prussian 
Civil Code of June 1, 1794, was commissioned to lecture to Crown Prince, 
later King, Friedrich Wilhelm III of Prussia on private and publie law 
and the philosophy of law. These lectures are reproduced here in their 
entirety (pages 3-450), along with written elaborations on some topics 
(pages 450-623), and three additional lectures before a learned society 
(pages 627-644). Some of these lectures are concerned with public in- 
ternational law (pages 70-102, 141-195, 518-577). The author distin- 
guishes between just and unjust war and elaborates five just causes: de- 
fense against aggression or threat of aggression, enforcement of legitimate 
claims, offense to honor accompanied by a refusal of adequate satisfaction, 
territorial expansion of a kind which threatens genuinely the independence 
and liberties of another state. However, the author insists that even in 
ease of a just cause, war should be regarded as the last and not as the only 
resort for the necessary remedial action. These causes are part of general 
public law of the state. According to international law, all that is re- 
quired is that the war be made by a competent authority and that it be 
notified in some form to the opponent. In connection with treaties, their 
sanctity is emphasized, but, on the other hand, the prince is justified in 
breaking a treaty if it seriously conflicts with certain values, such as the 
continued existence of the people which it is his overriding duty to 
preserve. Other topics considered include: the laws of war and neu- 
trality, acquisition and loss of territory, the right of legation, privileges of 
envoys and their precedence. 

In the lectures, as in the Civil Code, Svarez attempted to apply the 
teachings of the era of enlightenment and of natural law. They merit 
careful study for their intrinsic worth and their influence, if any, on the 
subsequent evolution of German thought on international law. There is 
greater need than ever for the education of princes and it might be a good 
idea if heads of states could be prevailed upon to commission distinguished 
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jurists to lecture to them on the fundamentals of the law of the land and 


the law of nations. 
Leo Gross 


The Progress of International Law. An Inaugural Lecture. By R. Y. 
Jennings. (New York: Cambridge University Press, 1960. pp. ii, 49. 
$.75.) R. Y. Jennings has taken the occasion of his inaugural lecture as 
Whewell Professor of Internationa] Law at the University of Cambridge to 
assess the changes which have come about in international law in the course 
of the century since this chair was founded, and to make a thoughtful 
examination of the conditions essential to the achievement of a more ef- 
fective international legal order. In this century which has witnessed the 
transformation of the international community and a striking expansion 
of substantive international law, international judicial and legislative pro- 
cedures have remained rudimentary. The contemporary task is to remedy 
these deficiencies. Not only must compulsory jurisdiction be accepted by 
states as fundamental to the international judicial process, but, in the 
opinion of Professor Jennings, it is vital that the confidence of states, 
especially of the new members of the international community, in the 
practicability of a universal legal order be fostered through the develop- 
ment of the international legislative process. 

ALONA E. EVANS 


The Immunity from Jurisdiction of Diplomatic Agents. (In Greek.) 
By Alkis-Vassileou N. Papacostas. (Athens: 1960. pp. viii, 127.) The 
object of this volume is to deal with the principal characteristics of dip- 
lomatic immunity, the problems that arise in the application of the pertinent 
principles and the present tendencies in this field of international law. 
The author does not discuss the immunity of the personnel of international 
organizations, of members of foreign delegations and missions, etc. be- 
cause, as he states, this subject requires a separate study. 

The basis for the institution of diplomatie immunity, according to the 
author, is the need for freedom from local interference which might impede 
the exercise of functions by diplomatie agents. In the evolution of this 
immunity an important part was played by. the practice of states, as well 
as by their legislation, judicial decisions and governmental instructions. 
There is a careful analysis of the legal character of diplomatic immunity 
and of its theoretical basis. After discussing codification efforts, including 
those of the League of Nations and of the United Nations, the author 
expresses the view that codification should not be limited to existing rules 
but should also deal with the subjects in regard to which international 
practice presents severe divergencies. 

A chapter entitled ‘‘Conditions for Application of the Institution of 
Immunity’’ deals with the questions of what persons are entitled to these 
privileges, of beginning and termination of immunity, of transit of dip- 
lomats through a third country, and of the relation of the institution under 
discussion to sovereignty. Another chapter deals with time and method of 
claiming immunity as well as exemptions from various kinds of jurisdic- 
tions. In the final chapter, there is discussion of exceptions to the rule of 
immunity, of waiver, and of jurisdiction of diplomats in the courts of their 
respective countries. The book finally deals with the consequences of the 
application of immunity and the activities of the United Nations Inter- 
national Law Commission. The conclusions of the author are well sup- 
ported by his discussion. 

The book deals accurately and critically with existing doctrines and 
practice. It is a serious and thorough work in this field of law. 

JOHN MAKTOS 
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Die Vorzettige Anerkennung im Völkerrecht. By Hans-Herbert 
Teuscher. (Frankfurt-am-Main and Berlin: Alfred Metzner Verlag, 1959. 
pp. 125. Bibliography.) This monograph is devoted to a systematic 
study of the réle of premature recognition in contemporary international 
law. As is traditional, Dr. Teuscher classifies his material by reference to 
the object of the purported recognition, thus distinguishing the premature 
recognition of insurgent parties, of revolutionary governments, and of 
emergent states. However, the author is only incidentally interested in 
surveying the positive law. Huis primary objective is to overcome the 
inadequacies he finds in the basic work done in the recognition area by 
Kunz, Lauterpacht and Chen. This leads Teuscher to offer a suggested 
new approach to premature recognition which he regards as more faithful 
to practice, to logical analysis and, one might add, to the current interests 
of the Federal Republic of Germany. 

The following main conclusions emerge: (1) Recognition is appropriate 
only when certain factual conditions, as objectively determined (that is, not 
by the state according recognition), exist; without such conditions the 
attempt to recognize is an instance of premature recognition. (2) A pre- 
mature recognition is always void in international law. (38) In addition, 
a premature recognition is a delict in the form of an illegal intervention, 
if the old state or government (that is, the rival political entity possessing 
a former status in international law) has not itself accorded recognition. 
Thus, for instance, Formosa’s recognition of mainland China as a new 
state might itself be a premature recognition, but it would protect the 
United Kingdom’s premature recognition from being an intervention. 
(4) The objective determination in eases of dispute should be made by 
some impartial international tribunal. 

Dr. Teuscher shovels old snow and discovers some new earth. His study 
gives a useful direction to rethinking of recognition problems. It also 
remarkably illustrates the capacity of the Continental jurist to write about 
burning political questions in a realm of scholarly aloofness; not once does 
Dr. Teuscher refer to the status of the Soviet Zone recognitions of East 
Germany ! 

RICHARD A. FALK 


Die Vertretung Chinas im Internationalen Verkehr. By Michael Kohl. 
(Berlin: VEB Deutscher Zentralverlag, 1957. pp. 99. DM. 4.50.) Asa 
polemic this East German book makes predictable use of standard Western 
materials, as well as Chinese and Russian sources. Dr. Kohl’s strongest 
arguments for admission of Communist China’s representatives to the 
United Nations and the specialized agencies—essential, he says, for the 
solution of Far Eastern and world problems—are his properly made 
distinction between recognition and admission to United Nations member- 
ship, and his brief effort to show that trade with over fifty capitalist 
nations, including a receipt of American exports via Hongkong, makes 
official communication necessary. Kohl declares effectiveness to be the 
criterion of whether to recognize a new regime. The United States is said 
to have followed this criterion in recognizing the regime which took power 
in Guatemala in 1954 with the support of the United Fruit Company in 
Honduras (pages 51, 56). Both Wilson’s ‘“‘legality’’ test and the con- 
stitutive theory of recognition, seen as devices of imperialists exporting 
capital, are declared to be contrary to international law, while the test of 
willingness to meet international obligations is viewed as an extension of 
the principle of effectiveness. 

Westgey L. Gouxup 
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China and the Umted Nations. Report of a Study Group set up by the 
China Institute of International Affairs. (New York: Manhattan Publish- 
ing Company, for the Carnegie Endowment for International Peace, 1959. 
pp. xi, 285. $38.00.) This study is confined to deseription and analysis 
of the part played by China in the drafting of the United Nations Charter 
and in the work of the United Nations Organization after its establishment. 
The topics covered, on which China expressed views and sometimes affected 
decisions, were: the voting procedure in the Security Council, the admission 
of new Members, the pacific settlement of international disputes, collective 
security and disarmament, United Nations action in Korea, economic and 
social co-operation, and non-self-governing territories and the Trusteeship ` 
system. The last two chapters present China’s ease against the Soviet 
Union, and the National Government’s view of the question -of Chinese 
representation. Two useful appendices (Political Parties in China and 
a listing of Chinese newspapers and periodicals) conclude the volume. The 
emphasis in the treatment of the subjects discussed is in terms of legal 
rather than political analysis. 

Harod M. Vinacke 


India’s Role in the Korean Question.” By Shiv Dayal. (Delhi: S. 
Chand and Co., 1959. pp. viii, 360. Index. Rs. 15.) This is a de- 
tailed and well-documented study of India’s rôle in the handling of the 
Korean question from the time of the submission of the question to the 
United Nations General Assembly in 1947 to 1958. After an introductory 
chapter on India’s foreign policy objectives, the author proceeds to con- 
sider the Korean question and India’s réle in the handling of it in three 
phases: (1) from the surrender of Japan to the North Korean attack in 
June, 1950; (2) from the armed attack to the cease-fire negotiations; and 
(3) the negotiations themselves, their final conclusion and the post- 
armistice developments. 

When telling the story of how the Korean question was handled, the 
author covers ground that is already reasonably familiar. His major 
contribution, by making extensive use of Indian materials, is to trace and 
to evaluate the special contribution of India. At the height of the Korean 
struggle, Indian policy was under deep suspicion in the United States. 
There were many, even in responsible positions, who felt that the Indian 
Government was actually pro-Communist in its sympathies and actions. 
Mr. Dayal attempts to show, and this he does to this reviewer’s satisfaction, 
that India’s primary concern was to achieve a united democratic Korea 
and to prevent the conflict between East and West from degenerating into 
a general war. To achieve the first goal, India sought to avoid, and then 
to terminate, the situation in which Korea was divided into two antagonistic 
regimes, supported by the major protagonists in the cold war. To achieve 
the second, India constantly exerted its mfluence and offered its services 
to bring about an end to fighting and the establishment of conditions which 
would permit negotiated settlements. 

LELAND M. GOODRICH 


Communist China and Asia. A Challenge to American Policy. By A. 
Doak Barnett. (New York: Harper and Brothers, for the Council on 
Foreign Relations, 1960. pp. xiv, 575. Index. $6.95.) ‘‘This is a 
study,” as the author puts it correctly, “‘of Communist China’s growing 
impact on Asia and the problems it poses for the United States. It at- 


* This study was written for the 8.J.D. degree at the University of Michigan Law 
School under the supervision of Prof. Erie Stein.—Ep. 
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tempts to appraise the Chinese Communist challenge throughout Asia and 
to examine its political and economic as well as its military facets.” 
(Page vii.) The first chapters give a comprehensive picture of the political, 
ideological, and economic development of the Chinese Communist state, and 
of its policies, showing strengths as well as weaknesses of the ‘‘ Challenge 
of Communist China’’ (Chapter 1) to the West and to the United States. 
The second half of the book proceeds from the general to the more specifie 
treatment of relationships: with Japan and Korea; with the countries of 
South and Southeast Asia; with the Soviet Union; and with the National 
Government of Taiwan. In all cases the significance for the United States 
of Communist China’s policies is brought under consideration. The final 
two chapters (14, The Policy of Unreecognition; and 15, The Choices 
before the United States) are devoted to an appraisal of United States 
policy. The discussion of the question of recognition, while essentially 
political, considers somewhat the international legal aspects of recognition, 
but mainly by summarization of different positions developed more fully 
by others. The chapter (8) on the problem of the overseas Chinese also 
diseusses questions of interest to the student of international law. The 
volume, on the whole, however, is addressed to the whole community rather 
than to the legal segment of it. It is one that should have a wide reading 
because of the importance of the subject and the comprehensiveness and 
reasonableness of the author’s treatment of it. 
Harod M. VINACKE 


The Foreign Policy of the Soviet Union. Edited, with introductions and 
notes, by Alvin Z. Rubinstein. (New York: Random House, 1960. pp. 
xvill, 457. Index. $6.50.) ‘‘In effect, Moscow aspires to dominate the 
world through peace, not war.’’ Professor Rubinstein sums up with this 
startling statement the thesis of his admirable volume. He supports it 
with his own essays, in the form of introductions, on the historical develop- 
ment of Soviet foreign policy and positions on disarmament and under- 
developed countries, and adds copious excerpts from authoritative Soviet 
spokesmen and annotated bibliographies to aid further study. Though 
designed primarily for college courses, the book could provide an excellent 
beginning for those seeking not only analysis, but the material from Soviet 
sources on which the analysis is based. 

Ideology is emphasized as of fundamental importance to understanding 
of Soviet goals, and rightly so. Too many Americans dismiss Soviet 
leaders as opportunists because of the difficulty of following mutation of 
Marxist ideas as leaders try to apply them to conerete situations. Rubin- 
stein suggests that Soviet policy is a combination of ideological and non- 
ideological determinants. ‘‘Peaceful co-existence,’’ in his view, is but an 
expedient tactic for men convinced of the desirability and inevitability of 
world Communism, but halted momentarily in progress toward it by the 
“balance of terror.’ Khrushchev’s recent denunciation of Lenin’s dictum 
as no longer valid that war is inevitable, represents, therefore, no basie 
change in approach to international relations but rather readjustment of 
expectation because Khrushchev expects popular pressures in the parlia- 
mentary democracies to prevent commencement of war. Peace ean be 
developed on Soviet terms. 

This is a wise book, but readers of the JouRNAL will regret that there is 
not a word about international law, either as a tool of Soviet policy or 
as a means of containing Communist expansion. Rubinstein proves himself 
to be of the young school that has rejected international law as of concern 
to students of international affairs. 

JOHN N. HAZARD 
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Soviet Economice Warfare. By Robert Loring Allen. (Washington, 
D. C.: Publie Affairs Press, 1960. pp. x, 298. Index. $5.00.) The very 
novelty of the fact that the Soviet Union and its allies suddenly appeared 
after 1953 as an active economic factor in the underdeveloped countries 
has caused quite a sensation in the West. The public quest for an explana- 
tion of this new international phenomenon has been since satisfied by 
several studies. Professor R. L. Allen offers the one which probably is 
the most recent and which ranks among the best. His study is well 
documented, founded on a good understanding of the political motivations 
and of the economic system of the Soviet bloc, and permeated throughout 
by a carefully balanced judgment. The author avoids the pitfall of being 
so much fascinated by the Soviet bloe’s economic offensive as to exaggerate 
its over-all potentialities or to overlook the importance of other, non- 
economic instruments which the bloc skillfully uses to extend its political 
influence in the underdeveloped countries. While assuming that the Com- 
munist governments subordinate their external economie activities to the 
requirements of their foreign policy, he does not dismiss as irrelevant the 
economic advantages which the same governments, notably the Eastern 
European, might derive from a barter of industrial goods for raw materials 
and agricultural products. He shares the now prevailing opinion that the 
underdeveloped countries have been selected by the bloc as the most 
promising battleground in the struggle against the West and points out 
the Soviet dexterity in concentrating the economic offensive in such areas 
or countries where the Western positions seem to be most vulnerable. 
Unfortunately, he does not include among his many examples either Guinea 
or Cuba, probably because his manuscript had been completed before the 
pertinent documentation had become available. 

The reader will find this book rewarding for its cogent analysis not only 
of the Soviet bloe’s foreign economic activities but also of the capability of 
the Communist economies to sustain and expand such activities in the 


future. 
W. W. KULSKI 


Die Zypernfrage. By Ludwig Dischler. (Vol. XXXIII of Dokumente, 
published by the Forschungsstelle für Völkerrecht und ausländisches 
öffentliches Recht of the University of Hamburg, the Institut für Interna- 
tionales Recht of the University of Kiel, and the Institut für Völkerrecht 
of the University of Göttingen. Frankfurt-am-Main and Berlin: Alfred 
Metzner Verlag, 1960. pp. 174. DM. 24.50.) ‘‘Cyprus is the key to 
Western Asia.’ So wrote Disraeli to his Queen in May, 1878, setting in 
motion another chapter in the checkered history of the island, which was 
known even to Homer. Mr. Dischler has assembled an excellent collec- 
tion of documents (nearly all in English) on the constitutional history of 
Cyprus from 1878 to 1959. It enables the student of the Republic of 
Cyprus’ antecedents to follow the events which led up to the critical and 
blood-stained years of tension in the 1950’s, events the denouement of which 
is bringing Independence to the island as this review is being written. 
Those who can read German will find Mr. Dischler’s introductory survey 
useful, although it raises some questions which this reviewer found inade- 
quately treated. 

Any collection of documents involves decisions about the inclusion and 
the exclusion of material. The choices are never easy. Mr. Dischler has 
made the selection with competence. He has drawn on international agree- 
ments, constitutional and other official texts, correspondence between the 
Governor of Cyprus and Archbishop Makarios, and on Parliamentary 
statements. This reviewer would have liked to see included a few represen- 
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tative samples of the partisan literature—matter taken from leaflets, pam- 
phlets and posters, or texts of statements made by pro- and anti-enosis 
leaders to their partisans and opponents. A few brief quotes from such 
materials are included in the introductory survey, but they fail to convey 
fully the intensity of emotion which characterized the Cyprus conflict. 
ABRAHAM M. HmscH 


Prem’s Law of Indian and American Constitutions. 2 vols. By Daulat 
Ram Prem. (New Delhi: Arora Law House, 1960. pp. xiv, 996.) This 
treatise, of which two volumes have appeared and two more are promised, 
is dedicated ‘‘to the citizens of the biggest democracy—India, and the 
greatest democracy—U. S. A.’’ Charles S. Rhyne, former president of the 
American Bar Association, in introducing it, refers to the similarity of the 
principles of the two constitutions discussed, particularly in reference to 
the fundamental rights of individuals and the limitations on executive, 
judicial and legislative power. The author is Senior Advocate of the 
Supreme Court of India. 

The book is divided into brief sections, each defining a constitutional 
concept, and indicating the Indian and American applications of this 
concept, with citations of numerous cases. The two volumes under review 
say nothing of international law directly, though the application of that 
law in reference to the acquisition of territory and nationals, to extra- 
territorial jurisdiction, and to the observance of treaties, is suggested 
(pages 122, 236, 256). These volumes are largely devoted to civil liberties 
and fundamental freedoms. The author refers to the views of Lauterpacht, 
Fenwick, Franklin D. Roosevelt, and the United Nations General Assembly 
on the international status of these ‘‘human rights’’ (pages 324 ff.). 
Cases dealing with the application of these rights in two such different 
civilizations as those of India and the United States provide useful material 
for developing their definition and international protection, called for by 
the United Nations Charter. 

The numerous citations of cases are useful for students of constitutional 
and international law, but the arrangement of material is unsystematic 
and there are some errors of spelling and interpretation. In these volumes 
there is no index, table of cases, or texts of the two constitutions discussed, 
defeets which may be remedied in the remaining volumes. 

Quincy WRIGHT 
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Edvard Hambro. 

PaNstwo I Prawo, 1960 (Vol. 15, No. 12). Zachodnioniemieckie Roszczenia: 
Terytorialne wobec Polski a Prawo Miedzynarodowe (pp. 923-940), Bolestaw Wiewiéra. 

UNIVERSITY OF PENNSYLVANIA Law Review, December, 1960 (Vol. 109, No. 2). 
Peace through Law: The Role and Limits of Adjudication (pp. 218-222), Clarence: 
Morris; Expropriation of Alien Property (pp. 245-261), A. B. M. 

Poritica INTERNACIONAL, July-October, 1960 (Nos. 50-51). Sesenta Afios de 
Evolución en Africa (pp. 138-45), Teobaldo Filesi; Polémica sobre el Colonialismo (pp. 
47-59), Camilo Barcia Trelles; Cooperación Internacional en Africa (pp. 61-77), C. de 
Beniparrell; El Comunismo y Africa (pp. 79-96), C. Joseph Cignoux; El Desarrollo 
Económico de Africa (pp. 97-107), Pierre Gourou; Los Estados Árabes de Africa (pp. 
111-124), Nevill Barbour; Al Sur y al Este del Congo: Impaciencia o Temor (pp. 125- 
160), Jaime Menéndez; Repercusiones de la Independencia del Congo (pp. 161-181), 
Julio Cola Alberich; Espana, Enlace entre Europa y Africa del Norte (pp. 183-190), 
Rodolfo Gil Benumeya; El Ayer, el Hoy y el Mañana Internacionales (pp. 211-226), 
Camilo Barcia Trelles; Crónica de Organización Internacional (pp. 227-249), Fernando 
Murillo Rubiera. 

POLITISCHE STUDIEN, November, 1960 (Vol. 11, No. 127). Perspektiven (pp. 709— 
712), Hans Lehmann; So Wurde New York Sitz der Vereinten Nationen (pp. 713-721), 
Trygve Lie; Der Kampf um die UNO (pp. 722-729), Rudolf Mattfeldt; Lassen sich 
Kriege Vermeiden? (pp. 730-734), Peter Rödl; Das Porträt: Formosa und der Generalis- 
simus Tschiang Kai-schek (pp. 735-742), Hans-Jtirgen Eitner; Berliner Luft (pp. 743- 
751), Rudolf Amelunxen. 

—, December, 1960 (Vol. 11, No. 128). Perspektiven (pp. 777-780), Hans Leh- 
mann; Ost-Integration mit Hindernissen (pp. 811-816), Werner Scharndorff. 

Právny OBZOR, 1960 (Vol. 43, No. 9). Dovr&Sovanie Ndrodnooslobodzovacieho Hnutia 
v Kongu a OSN (pp. 526-540), Ján Tomko. 

, 1960 (Vol. 48, No. 10). <Agrestune Lety Amerického Letectva a Medzinárodné 
Právo (pp. 577-591), Juraj Cath. 

Revista Do SERVIÇO PÚBLICO, January-February, 1960 (Vol. 86, Nos. 1-2). Organi- 
zação Internacional do Trabalho (pp. 32-50), Estanislau Fischlowitz. 
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REVISTA BRASILEIRA DE POLÍTICA INTERNACIONAL, December, 1960 (Vol. 3, No. 12). 
A América Latina e o Plano Eisenhower: Posição da Venezuela (pp. 5-11), Rômulo 
Betancourt; Um Mercado Comum Atlântico? (pp. 33-43), Paul van Zeeland; O Colonial- 
ismo na Conjuntura Asio-Africana (pp. 44-62), Adolpho Justo Bezerra de Menezes; 
A Independência da Nigéria (pp. 63-76), Godwin Alaoma Onyegbula; A Guerra e o 
Direito Internacional (pp. 77-93), Heitor A. Herrera; A MNeutralidade Espanhola 
durante a Segunda Guerra Mundial (pp. 94-128), Juan M. Martin Matos. 

REVUE DE DROIT INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
SOTTILE), October-December, 1960 (Vol. 38, No. 4). Manifeste de la Conférence Inter- 
nationale sur la Guerre Politique des Soviets (pp. 406-417), Fr. Brown Barelay; Agres- 
sion Idéologique, Economique (pp. 418-421), Antoine Sottile; Les Nations Nowvelles, 
le Droit International et Leur Besoin d’Assistance (pp. 422-425), Louis Henkin; Le 
Différend Italo-Autrichien sur le Haut-Adige a lV’ Assemblée Générale des Nations Unies 
(pp. 426-436), Antoine Sottile; Time to Realize the Issues (pp. 437-456), Tadeusz 
Spitzer. 

REVUE DE Dror PÉNAL ET DE CRIMINOLOGIE, December, 1960 (Vol. 41, No. 3). 
Deuxième Congrès des Nations Unies pour la Prévention du Crime et le Traitement des 
Délinquants, Londres, 8/20 aoùt 1960 (pp. 236-258), P. Cornil. 

, January, 1961 (Vol. 41, No. 4). Quatrième Congrès International de Crimi- 
nologie, La Haye, 5-11 septembre (pp. 383-390), Ch. A. 

Soviet STATE AND Law (in Russian), 1960 (No. 11). For Peace without Armaments 
and for Independence of Peoples (pp. 3-13); The Principle of Equality of the Two 
Systems in Contemporary International Law (pp. 42-50), R. L. Bobrov; The Trial in 
Defence of Peace (pp. 104-111), G. N. Aleksandrov; 4 Dane’s Comments on the Powers 
Trial (pp. 111-112), Christian Hagens. 

, 1960 (No. 12). Indonesian People’s Struggle for the Construction of the 
Independent State (pp. 53-64), M. S. Likhunov; On Agreements Similar to International 
Treaties (pp. 91-96), I. I. Lukashuk. 

STUDII Sr CERCETĂRI JURIDICE, 1960 (Vol. 5, Nos. 2-3). Dezvoltarea Relatiilor Cul- 
turale, o Cale Spre Colaborarea, in Cadrul Coexistentei Pagnice, a Tărilor cu Sisteme 
Social-Economice Diferite din Regiunea Balcanică (pp. 245-267), Traian Jonascu; 
Nihilismul—Pozitia Imperialismului Fată de Dreptul International Contemporan (pp. 
365-399), Edwin Glaser. 

SUDETEN BULLETIN, December, 1960 (Vol. 8, No. 12). Germany’s Contribution to 

World Peace (pp. 297-299), George N. Shuster; Oder-Neisse in the Light of History 
(pp. 299-304), Karl Carstens. 
, January, 1961 (Vol. 9, No. 1). Tragedy of the Baltic Peoples (pp. 1-4), Paul 
Karvelis; The European Idea in Britain (pp. 5-9), John Patrick Bury; Gomulka’s 
Battle with the Windmills (pp. 9-11), Wenzel Jaksch; 4 Policy of Genocide (pp. 13- 
14), Anton F. Wuschek. 

UKRAINIAN Review, Autumn-Winter, 1960 (Vol. 7, Nos, 3-4). How to Deal with 
Khrushchov? (pp. 3-5); The Second ‘‘Captive Nations’ Week,’’ July 17-23rd, 1960 
(pp. 6-9), V. Rich; The Bolsheviks’ National Policy in Ukraine (pp. 17-23); Russia 
and the Occident (pp. 32-50), Dmytro Donzow. 

Unirep Nations Review, December, 1960 (Vol. 7, No. 6). Disarmament: The Major 
Problem (pp. 6-9, 82-85); Second Progress Report to the Secretary-General from his 
Special Representative in the Congo (pp. 24-36, 81), Rajeshwar Dayal. 

———~, January, 1961 (Vol 8, No. 1). The General Assembly’s Declaration on 
Colonialism (pp. 6-9, 37-40). 

~——~, February, 1961 (Vol. 8, No. 2). Financing Economic Development (pp. 20-22), 
Eugene R. Black; The Economie Commission for Hurope—A Review of its Work in 
1960 (pp. 28-25); Cuba Charges U. S. with ‘‘Imminent Military Aggression”? (pp. 
23-31). 

UNITED STATES NAVAL INSTITUTE PROCEEDINGS, December, 1960 (Vol. 86, No. 12). 
Top Secret Assignment (pp. 27-39), Takeo Yoshikawa, IJN, with Lt. Col. Norman 
Stanford, USMC; Military Assistance in the Far East (pp. 40-47), Cmdr. C. Alphonso 
Smith, USNR. 
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—————, January, 1961 (Vol. 87, No. 1). Defense Decisions in the Dangerous Decade 
(pp. 28-31), George Fielding Eliot; Sweden: Neutralism or Neutrality? (pp. 68-75), 
Charles O. Lerche. 

--—, February, 1961 (Vol. 87, No. 2). The Navy in the Space Age—Space Surveil- 
lance (pp. 42-45), Cmdr. Frank P. Morrison, USN; The New Japanese-American 
Treaty (pp. 46-57), August C. Miller, Jr.; More Fun Than Fury in the Fish War (pp. 
58-67), Frank Goldsworthy; How Wide the Territorial Sea? I: The Background and 
the Vote—1960 Conference (pp. 68-73), Capt. Robert D. Powers, Jr., and Capt. Leonard 
R. Hardy, USN; II: The Problems Left by Discord—Current and Future (pp. 74-77), 
George A. Codding, Jr., and Alvin Z. Rubinstein; Lebanon and Quemoy—The Navy’s 
Bole (pp. 94-100), Capt. Elward F. Baldridge, USN. 

WORLD AFFAIRS, Winter, 1960 (Vol, 123, No. 4). Indus Water Treaty (pp. 99-101), 
Staff of the World Bank; Oder-Neisse: Anachronism of World War II (pp. 102-104), 
John J. Karch; People to People Diplomacy (pp. 104-107), Anne B. Turpeau; Sover- 
eignty as a Basis of Argentine Foreign Policy (pp. 107-109), J. J. Santa Pinter; 
Interparliamentary Union Meets again in the Far East (pp. 110-113), Franklin Dunham. 

YALE LAW JOURNAL, December, 1960 (Vol. 70, No. 2). The Restrictive Business 
Practices Clause in United States Treaties: An Antitrust Tranquilizer for International 
Trade (pp. 240-257), James T. Haight; Hztraterritorial Application of the Antitrust 
Laws: A Conflict of Laws Approach (pp. 259-287). 

ZEITSCHRIFT FUR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT, November, 1960 
(Vol. 25, No. 2). Reform des Deutschen Internationalen Eherechts (pp. 201-221), 
Gerhard Kegel; Hhescheidung ohne Verschulden nach Nordischem Recht (pp. 222-241), 
Otto Prinz; Italienische Rechtsprechung auf dem Gebiet des Zivilrechts 1945-1959 (pp. 
261-288), Pietro Trimarchi; Gesetzgebung der Niederlande auf dem Gebiet des Privat- 
rechts 1954-1959 (pp. 289-304), Georg Czapski; Das Spanische Gesetz über die Gesell- 
schaften mit Beschrénkter Haftung (pp. 304-312), Hermann Eichler. 

ZEITSCHRIFT FUR AUSLANDISCHES ÖFFENTLICHES RECHT UND VOLKERRECHT, January, 
1961 (Vol. 21, No.1). Die Kleine Revision des Vertrages über die Europäische Gemein- 
schaft für Kohle und Stahl (pp. 1-37), Karl Carstens; Seerechtliche Entwicklungstend- 
enzen auf den Genfer Konferenzen von 1958 und 1960 (pp. 38-80), Hermann Meyer- 
Lindenberg; Abkommen zwischen der Vereingten Arabischen Republik und der Republik 
Sudan über die volle Nutzung des Nilwassers vom 8.November 1959 (pp. 81-84), Hans 
Otto Bräutigam; Rechtsprechung Nationaler Gerichte zur Europäischen Konvention zum 
Schutze der Menschenrechte und Grundfreiheiten vom 4.November 1950 (MRK) nebst 
Zusatzprotokoll (ZP) (pp. 89-112), Werner Morvay. 

ZEITSCHRIFT FÜR LUFIRECHT UND WELTRAUMRECHTSFRAGEN, January, 1961 (Vol. 10, 
No. 1). Das neue Spanische Lufiverkehrsgesetz (pp. 22-24), Hubert Wessels; Inter- 
nationale Zivilluftfahrt-Organisation (ICAO), 18. Tagung des Rechtsausschusses, 
Montreal, 6.-23.September 1960 (pp. 25-44), Günther Schmidt-Rintsch; Diplomatische 
Vorkonferenz ‘‘Eurocontrol,’’ Paris, 29.September-10.October 1960 (pp. 45-46), Georg 
W. Rehm. 

ZESZYTY NAUKOWE UNIWERSYTETU WROCŁAWSKIEGO, 1960 (Vol. 7, No. 27). DL’#lé- 
ment Subjectif dans la Coutume Internationale (pp. 161-170), Karol Wolfke. 


ELEANOR H. Fino 


OFFICIAL DOCUMENTS 


ORGANIZATION OF AMERICAN STATES 


FIFTH MEETING OF CONSULTATION OF MINISTERS OF FOREIGN AFFAIRS 
SANTIAGO, CHILE, AUGUST 12-18, 19591 


DECLARATION oF SANTIGO, CHILE 


The Fifth Meeting of Consultation of Ministers of Foreign Affairs, 


Eixpressine the general aspiration of the American peoples to live in 
peace under the protection of democratic institutions, free from all inter- 
vention and all totalitarian infiuence; and 


WHEREAS: 


The faith of the peoples of America in the effective exercise of repre- 
sentative democracy is the best vehicle for the promotion of their social 
and political progress (Resolution XCV of the Tenth Inter-American 
Conference) ,? while well-planned and intensive development of the econo- 
mies of the American countries and improvement in the standard of living 
of their peoples represent the best and firmest foundation on which the 
practical exercise of democracy and the stabilization of their institutions 
can be established (Resolutions of the Special Committee to Study the 
Formulation of New Measures for Economie Cooperation) ; 

In Resolution XXXII,’ the Ninth International Conference of American 
States, for the purpose of safeguarding peace and maintaining mutual 
respect among states, resolved, among other things, to reaffirm their decision 
to maintain and further an effective social and economic policy for the 
purpose of raising the standard of living of their peoples, and their con- 
viction that only under a system founded upon a guarantee of the essential 
freedoms and rights of the individual is it possible to attain this goal; and 
to condemn the methods of every system tending to suppress political 
and civil rights and liberties, and in particular the action of international 
communism or any other totalitarian doctrine; 

In Resolution XCV, the Tenth Inter-American Conference resolved to 
unite the efforts of all the American States to apply, develop, and perfect 
the principles of the inter-American system, so that they would form the 


1 Final Act, Fifth Meeting of Consultation of Ministers of Foreign Affairs, Santiago, 
Chile, Aug. 12-18, 1959. Pan American Union, Doc. 89 (English) Rev. 2, Oct, 12, 
1959, p. 4. 

2 Declaration of Caracas. Reprinted in 48 A.J.L.L, Supp. 124 (1954). 

3 Preservation and Defense of Democracy in America. Reprinted in Report of the 
U. S. Delegation to the Ninth International Conference of American States, p. 266 (Dept. 
of State Pub, 3263, Int. Org. and Conf. Ser. IT). 
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basis of firm and solidary action designed to attain, within a short time, 
the effective realization of the representative democratic system, the rule 
of social justice and security, and the economic and cultural cooperation 
essential to the mutual well-being and prosperity of the peoples of the 
Continent ; 

Harmony among the American republics can be effective only insofar 
as human rights and fundamental freedoms and the exercise of repre- 
sentative democracy are a reality within each one of them, since experience 
has demonstrated that the lack of respect for such principles is a source 
of widespread disturbance and gives rise to emigrations that cause frequent 
and grave political tensions between the state that they leave and the 
states that receive them; 

The existence of anti-democratic regimes constitutes a violation of the 
principles on which the Organization of American States is founded, and 
a danger to united and peaceful relationships in the hemisphere; and 

It is advisable to state, with no attempt to be complete, some of the 
principles and attributes of the democratic system in this hemisphere, 
so as to permit national and international publie opinion to gauge the 
degree of identification of political regimes and governments with that 
system, thus contributing to the eradication of forms of dictatorship, 
despotism, or tyranny, without weakening respect for the right of peoples 
freely to choose their own form of government, 


DECLARES: 


1. The principle of the rule of law should be assured by the separation 
of powers, and by the control of the legality of governmental acts by 
competent organs of the state. 

2. The governments of the American republics should be the result of 
free elections. 

3. Perpetuation in power, or the exercise of power without a fixed term 
and with the manifest intent of perpetuation, is incompatible with the 
effective exercise of democracy. 

4, The governments of the American states should maintain a system 
of freedom for the individual and of social justice based on respect for 
fundamental human rights. 

5. The human rights incorporated into the legislation of the American 
states should be protected by effective judicial procedures. 

6. The systematice use of political proscription is contrary to American 
democratie order. 

7. Freedom of the press, radio, and television, and in general, freedom 
of information and expression, are essential conditions for the existence 
of a democratic regime. 

8. The American states, in order to strengthen democratic institutions, 
should cooperate among themselves within the limits of their resources and 
the framework of their laws so as to strengthen and develop their economie 
structure, and achieve just and humane living conditions for their peoples; 
and 
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RESOLVES: 


That this declaration shall be known as ‘‘The Declaration of Santiago, 
Chile.’’ 
InTER-AMERICAN PEACE COMMITTEE 4 


The Fifth Meeting of Consultation of Ministers of Foreign Affairs, 


CONSIDERING : 

The purposes for which this Meeting of Consultation has been convoked ; 
and 

That the Inter-American Peace Committee is a permanent entity and an 
appropriate one for assisting in the realization of the aforesaid purposes, 
in the manner established in this resolution, 


RESOLVES: 

1. To entrust to the Inter-American Peace Committee the study of the 
questions that were the subject of the convocation of this Meeting, without 
prejudice to the specific competency of other agencies, and to this end it 
shall examine: 


a. Methods and procedures to prevent any activities from abroad 
designed to overthrow established governments or provoke instances 
of intervention or aggression as contemplated in instruments such 
as the Convention on Duties and Rights of States in the Event of 
Civil Strife, without impairment to: (i) the rights and liberties 
of political exiles recognized in the Convention on Territorial 
Asylum; 8 (11) the American Declaration of the Rights and Duties 
of Man; * and (iii) the national constitutions of the American states; 

b. The relationship between violations of human rights or the non- 
exercise of representative democracy, on the one hand, and the 
political tensions that affect the peace of the hemisphere, on the 
other; and 

c. The relationship between economic underdevelopment and political 
instability. 

2. In the performance of its duties the Committee may, at the request 
of governments or on its own initiative, take action in regard to the subject 
matter referred to in paragraph 1, its action in either case being subject 
to the express consent of the states to investigations that are to be made 
in their respective territories. 

3. The Committee shall immediately initiate broad studies on the 
questions to which paragraph 1 of this resolution refers, except in those 
situations governed by other international instruments, and it shall pre- 


4 Final Act, cited above, Doc. 89 (English) Rev. 2, Oct. 12, 1959, p. 7. 

5 Signed at Havana, Feb. 20, 1928. Reprinted in 22 A.J.LL. Supp. 159 (1928). 

6 Signed at Caracas, March 28, 1954. Reprinted in The International Conferences of 
American States, Second Supp. 1942-1954, p. 345 (Washington: Pan American Union, 
1958). 

T Res. XXX, Ninth International Conference of American States, Bogotá, 1948. Re- 
printed in 43 A.J.I.L. Supp. 133 (1949). 
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pare a preliminary report so that the American governments may formulate 
their observations. This report shall be followed by a definitive report, 
which shall be presented at the Eleventh Inter-American Conference or, 
if so indicated, to the Meeting of Consultation of Ministers of Foreign 
Affairs, so that any pertinent decision may be made. 

4, The new powers that this resolution grants temporarily to the Inter- 
American Peace Committee shall be effective until the close of the Eleventh 
Inter-American Conference, which shall make the decision as to their 
definitive inclusion in the statutes of the said Committee. 


UNITED STATES OF AMERICA— 
POLISH PEOPLE'S REPUBLIC 


AGREEMENT, WITH ANNEX, REGARDING CLAIMS OF NATIONALS 
OF THE UNITED STATES 


Signed at Washington July 16, 1960; in force same day? 


The Government of the United States of America and the Government 
of the Polish People’s Republic desiring to effect a settlement of claims 
of nationals of the United States against Poland and desiring to advance 
economic relations between the two countries, 

Have agreed as follows: 


ARTICLE I 


A. The Government of the Polish People’s Republic, hereinafter referred 
to as the Government of Poland, agrees to pay, and the Government of 
the United States agrees to accept, the sum of $40,000,000.00 United States 
currency in full settlement and discharge of all claims of nationals of the 
United States, whether natural or juridical persons, against the Govern- 
ment of Poland on account of the nationalization and other taking by 
Poland of property and of rights and interests in and with respect to 
property, which occurred on or before the entry into force of this Agree- 
ment. 

B. Payment of the sum of $40,000,000.00 by the Government of Poland 
shall be made to the Secretary of State of the United States in twenty 
annual installments of $2,000,000.00 United States currency, each install- 
ment to be paid on the tenth day of January, commencing on the tenth 
day of January 1961. 


ARTICLE IJ 


Claims to which reference is made in Article I and which are settled 
and discharged by this Agreement are claims of nationals of the United 
States for 


(a) the nationalization or other taking by Poland of property and of 
rights and interests in and with respect to property; 


1 Department of State, Treaties and Other International Aets Series, No. 4545. 
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(b) the appropriation or the loss of use or enjoyment of property under 
Polish laws, decrees or other measures limiting or restricting rights 
and interests in and with respect to property, it being understood 
that, for the purpose of this clause, the date of appropriation or 
the loss of use or enjoyment is the date on which such Polish laws, 
decrees or other measures were first applied to the property; and 

(c) debts owed by enterprises which have been nationalized or taken by 
Poland and debts which were a charge upon property which has 
been nationalized, appropriated or otherwise taken by Poland. 


ArticLe III 


The amount paid to the Government of the United States under Article I 
of this Agreement shall be distributed in such manner and in accordance 
with such methods of distribution as may be adopted by the Government 
of the United States. 


ARTICLE IV 


After the entry into force of this Agreement the Government of the 
United States will neither present to the Government of Poland nor 
espouse claims of nationals of the United States against the Government 
of Poland to which reference is made in Article I of this Agreement. In 
the event that such claims are presented directly by nationals of the 
United States to the Government of Poland, the Government of Poland 
will refer them to the Government of the United States. 


ARTICLE V 


A. With a view to assisting the Government of the United States in 
its distribution among claimants of the sum to be paid by the Government 
of Poland, the Government of Poland will, upon the request of the Govern- 
ment of the United States, furnish such information or evidence, including 
details as to ownership and value of property and rights and interests in 
and with respect to property, as may be necessary or appropriate for that 
purpose and, in the event that such information or evidence is deemed 
insufficient, permit examination by representatives of the Government of 
the United States, to the extent allowed by Polish laws, of property which 
it is claimed has been nationalized or taken by Poland. 

B. With a view to protecting the Government of Poland from the 
possible assertion through third countries, or otherwise, of claims settled 
by this Agreement, the Government of the United States will furnish to 
the Government of Poland copies of such formal statements of claims as 
may be made by claimants and copies of decisions with respect to the 
validity and amounts of claims. 

C. With respect to each claim found to be valid by the Government of 
the United States, the Government of the United States will furnish to 
the Government of Poland original documents of title pertaining to the 
property nationalized or taken by Poland by which the claim was estab- 
lished, including securities of juridical persons owned by the claimant if 
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all of the property of such juridical persons has been nationalized or taken 
by Poland. In the event that a claim is not based on such documents, the 
Government of the United States will furnish to the Government of Poland 
a release signed by the claimant. 

D. Each Government will furnish to the other the information or render 
the assistance referred to in paragraphs A, B and C of this Article in 
accordance with procedures to be agreed upon by the two Governments.* 


ARTICLE VI 


Within thirty days after the entry into force of this Agreement, the 
Government of the United States will release its blocking controls over all 
Polish property in the United States. 


ARTICLE VII 


The Annex to this Agreement is an integral part of this Agreement. 


ARTICLE VIII 


The present Agreement shall enter into force on the date of signature. 


IN WITNESS WHEREOF the undersigned, being duly authorized thereto by 
their respective Governments, have signed the present Agreement. 


Donz at Washington, in duplicate, in the English and Polish languages, 
both equally authentic, this 16th day of July 1960. 


FOR THE GOVERNMENT OF THE UNITED STATES OF AMERICA: 
Foy D. KOHLER 


FOR THE GOVERNMENT OF THE POLISH PEOPLE’S REPUBLIC: 
S. RACZKOWSKI 


ÅNNEX 


A. For the purpose of distribution by the Government of the United 
States of the sum to be paid by the Government of Foland, ‘‘claims of 
nationals of the United States’’ are rights and interests in and with respect 
to property nationalized, appropriated or otherwise ‘taken by Poland which, 
from the date of such nationalization, appropriation or other taking to the 
date of entry into force of this Agreement, have been continuously owned, 
subject to the provisions of paragraphs B and C of this Annex, 


(a) directly by natural persons who were nationals of the United 
States ; 

(b) directly by juridical persons organized under the laws of the United 
States or of a constituent State or other political entity thereof, of 
which fifty per cent or more of the outstanding capital stock or 
proprietary interest was owned by nationals of the United States; 

(c) directly by juridical persons organized under the laws of the United 
States or of a constituent State or other political entity thereof, of 


1 Protocol signed at Warsaw Nov. 29, 1960, in force the same day. 
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which fifty per cent or more of the outstanding capital stock or 

proprietary interest was owned by natural persons who were na- 

tionals of the United States, directly, or indirectly through interests 
in One or more juridical persons of any nationality: 

indirectly by natural persons who were nationals of the United 

States or by juridical persons organized under the laws of the 

United States or of a constituent State or other political entity 

thereof, through interests in juridical persons organized under the 

laws of the United States or of a constituent State or other political 

entity thereof which are not included within category (b) or (e) 

above ; 

(e) indirectly by persons within category (a), (b) or (e) above through 
ownership of capital stock or direct proprietary interests in juridical 
persons organized under the laws of Poland, any part of whose 
property has been taken by Poland, or in juridical persons organized 
under the laws of Germany, a major part of whose property has 
been taken by Poland; 

(f) indirectly by persons within category (d) above through ownership 

by juridical persons to which reference is made in the last clause 

thereof, of capital stock or direct proprietary interests in juridical 
persons organized under the laws of Poland, any part of whose 
property has been taken by Poland or in juridical persons organized 
under the laws of Germany, a major part of whose property has 
been taken by Poland and which have ceased their activities; or 

indirectly by persons within category (a), (b), (c) or (d) above 
through interests which collectively are substantial in amount, 
through any number of juridical persons organized under the laws 
of any country, a substantial part of whose property has been taken 
by Poland, excepting, however, interests which are compensable 

through any other international agreement to which Poland is a 


party. 


B. Juridical persons organized under the laws of the United States 
or of a constituent State or other political entity thereof which have been 
reorganized through judicial proceedings after their property or rights 
and interests in and with respect to property were nationalized or taken 
by Poland shall participate in the sum to be paid by the Government of 
Poland only to the extent that the outstanding capital stock or proprietary 
interest in such juridical persons was owned, at the time of such nationali- 
zation or other taking, by natural persons who were nationals of the United 
States, directly, or indirectly through interests in one or more juridieal 
persons organized under the laws of the United States or of a constituent 
State or other political entity thereof. 

C. Claims based in whole or in part on property acquired after the 
application of discriminatory German measures depriving or restricting 
rights of owners of such property shall participate in the sum to be paid 
by the Government of Poland only for the parts of such claims which are 
not based upon property acquired under such circumstances. 
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The Secretary of State to the Minister Plenipotentiary, Financial 
Counselor, Polish Embassy 


DEPARTMENT OF STATE 
WASHINGTON 
July 16, 1960 


EXCELLENCY: 


I have the honor to acknowledge the receipt of your letter of this date? 
which reads as follows: 


“T have the honor to refer to the discussions held during the negotiations 
concerning the Agreement signed today between the Governments of the 
Polish People’s Republic and the United States of America regarding 
claims of nationals of the United States. 

‘‘In connection with the interest expressed by the Government of the 
United States of America in the settlement of outstanding dollar bonds, 
issued or guaranteed by the Polish Government in the United States during 
the period 1919 to 1939, I have the honor to inform you that the Polish 
Government confirms its intention to settle the problem of this bonded 
indebtedness by direct talks with American bondholders or their repre- 
sentatives. 

‘‘Accept, Excellency, the assurances of my highest consideration.’’ 


I have the honor to inform you that my Government has taken note 
of the statement quoted above. 
Accept, Excellency, the assurances of my highest consideration. 


For the Seeretary of State: 
Foy D. KOHLER 


Foy D. Kohler 
Assistant Secretary of State 
for European Affairs 


His Excellency 
STANISLAW RACZKOWSKI, 
Mimster Plenipotentiary, 
Financial Counselor, 
Embassy of the Polish People’s Republic. 


1 Original Polish text not printed here. 
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RESPONSIBILITY OF STATES FOR INJURIES TO THE 
ECONOMIC INTERESTS OF ALIENS 


By Louis B. Sonn and R. R. Baxter 
Of the Board of Editors 
I, INTRODUCTION 


It is the purpose of the law of State responsibility to extend the protection 
of international law to those who travel or live abroad and to facilitate 
social and economic ties between States. / No State, regardless of its political 
or economic philosophy, can remain indifferent to mistreatment of its 
nationals abroad. In an interdependent world the well-being of many 
countries rests upon an influx of foreign funds and managerial skills, the 
owners of which must be given effective protection against unjust prosecu- 
tion or discrimination. 

Responding to this need, international law has developed over the last 
two hundred years standards and procedures designed to protect the life, 
liberty, and economie security of nationals of one State who live or conduct 
business activities in another State.? l The General Assembly of the United 
Nations decided in 1953 that ‘‘it is desirable for the maintenance and de- 
velopment of peaceful relations between States that the principles of inter- 
national law governing State responsibility be codified,” and requested the 
International Law Commission to undertake this codification.?/ The Com- 
mission appointed as rapporteur for that subject Dr. F. V. Garcia-Amador, 
who has submitted to the Commission six excellent reports on various as- 
pects of State icmp A 

At the suggestion of Dr. Yuen-li Liang, the Director of the Codification 
Division of the Office of Legal Affairs of the United Nations Secretariat, 
and Secretary of the International Law Commission,* the Harvard Law 
School agreed to revise the draft Convention on Responsibility of States for 
Damage Done on Their Territory to the Person or Property of Foreigners, 
which was prepared by Professor Edwin M. Borchard for the Harvard 
Research in International Law in 1929.5 The far-reaching developments 
that had taken place since that period called, however, for something more 
than a mere revision of the 1929 draft, and the Law School entrusted Pro- 

i Among the many studies tracing the development of these rules, the following might 
be mentioned: E. M. Borchard, The Diplomatie Protection of Citizens Abroad (1915); 
F. S. Dunn, The Protection of Nationals (1932); C. Eagleton, The Responsibility of 
States in International Law (1928); and A. V. Freeman, The International Responsi- 
bility of States for Denial of Justice (1938). 

2 Res. 799 (VIII), Dec. 7, 1953; General Assembly, 8th Sess., Official Records, Supp. 
No, 17 (U.N. Doc. A/2630), p. 52. 


3 U.N. Does. A/CN.4/96, 106, 111, 119, 125, and 134 (1956-61). 
4 [1956] LL.C. Yearbook (Vol. 1) 228. 523 A.J.LL. Spee. Supp. 133 (1929). 
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fessors Sohn and Baxter with a complete re-examination of the entire 
problem. With the help of a distinguished Advisory Committee, the two 
rapporteurs prepared a draft Convention with Explanatory Notes, contain- 
ing the draftsmen’s observations on each Article. It is planned, in addi- 
tion, to prepare for each Article of the draft a statement of the existing law, 
which will contain an exhaustive survey of the jurisprudence, treaties, 
national practice, and legal writings relating to the subject matter of the 
Article. Two of the prior drafts of the Convention were presented to the 
- International Law Commission and were subject to a short discussion in 
the Commission;‘ the current twelfth draft will be available to the Com- 
mission at its next session.® 

The draft Convention deals only with such acts and omissions of States 
as cause an injury to an alien, and it is not concerned with State-to-State 
responsibility for other injurious acts or for violations of international 
treaties or of other rules of international law. A State is internationally 
responsible only if the act. or omission is ‘‘wrongful,’’ is ‘‘attributable’’ 
to that State, and causes an ‘‘injury’’ to an alien. An these terms are 
carefully defined in various articles of the draft Convention, the text of 
which is reproduced below. 

It should also be noted that international responsibility entails a duty of 
making reparation, a duty which may be discharged through measures 
designed to re-establish the situation prior to the wrongful act or omission, 
or through payment of damages, or through a combination of the two. 

Before a claim can be presented under the draft Convention, the injured 
alien must exhaust the local remedies provided by the State against which 
the claim is made. Of course, if no remedies exist or if they are excessively 
slow, the alien cannot be required to comply with this provision. The ex- 
haustion of local remedies is considered by the draft to be a matter of pro- 
cedure or of jurisdiction rather than of substance; it follows in this respect 
the Panevezys-Saldutiskis Railway Case.’ 

6 That Committee consisted of the following persons: Professor William W. Bishop, 
Jr., University of Michigan; Professor Herbert W. Briggs, Cornell University; Arthur 
H. Dean, Esq., of the New York Bar; Professor Roger D. Fisher, Harvard Law School; 
Alwyn V. Freeman, Esq., Deputy Representative of the International Atomic Energy 
Agency, United Nations; Charles M. Spofford, Esq., of the New York Bar; I. N. P. 
Stokes, Esq., of the New York Bar; Professor Quincy Wright, Emeritus, University of 
Chicago. The late Professor Clyde Eagleton of New York University served on the Com- 
mittee until his death. Professor Philip ©. Jessup of Columbia University was also a 
member of the Committee prior to his election to the International Court of Justice. 

The authors have greatly benefited from the criticisms of the Committee, but it has 
not always proved possible to incorporate the suggestions of the Committee or of its 
individual members. Consequently, the views expressed in the text of the draft Con- 
vention or in the Explanatory Notes are not to be attributed to the Committee, nor do 
they necessarily represent the opinions of any individual member thereof. 

7 [1959] I.L.C. Yearbook (Vol. 1) 147-154; [1960] ibid. (Vol. 1) 266-270, 276-283. 

8 Previous drafts have been circulated only privately. Extracts from Draft No. 11 
(Arts. 1, 9, 10, 11, 12, 27, 31, 32, 33, and 34) were discussed at the Fifty-Fourth Annual 
Meeting of the American Society of International Law, April 28-30, 1960, and are repro- 
duced in the Proceedings, pp. 102-107. 9P.C.LJ., Ser. A/B, No. 76 (1939). 
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The purpose of the draft Convention is to codify with some particularity 
the standards established by international law for the protection of aliens 
and thereby to obviate, as far as possible, the necessity of looking to 
customary international law. It has been necessary in some cases, however, 
to incorporate by reference international standards of the principles of law 
or of justice recognized by the principal legal systems of the world. Ex- 
amples of such references may be found, for instance, in sub-paragraph 
5(c) of Article 10, sub-paragraph 2(b) of Article 11, and sub-paragraph 
4(b) of Article 12. 

The draft Convention is based on the principle that the treatment of aliens 
is to be governed by an international minimum standard (Article 2). 
Nevertheless, the alien should be entitled to the benefit of a municipal 
standard which is higher than the international one. In particular, inter- 
national responsibility should arise if there is a ‘‘clear’’ and ‘‘diserimi- 
natory’’ violation of the law of the State concerned. The requirement of 
a ‘‘clear’’ violation precludes the international tribunal from sitting in 
judgment on close cases of municipal law. International scrutiny should 
be allowed only in ease of a manifest misapplication of law on the national 
level. The standard of ‘‘discriminatory’’ application of law also acts as a 
safeguard to the respondent State. Only if some rights or remedies are 
actually granted to nationals, can they be enjoyed by an alien. The for- 
bidden discrimination may be against aliens in general, a particular group 
of aliens, or against an individual alien. If discrimination is absent, na- 
tional treatment may suffice, unless the national standard departs unreason- 
ably from the general principles accepted by the principal legal systems. 

While the draft Convention deals with all aspects of State responsibility 
for injuries to aliens, the excerpts from the Explanatory Notes reproduced 
below relate only to Articles 9 to 12 of the draft Convention, which are 
concerned primarily with injuries to the economic interests of an alien. 
The draft Convention provides for the protection of both individuals and 
corporations, provided they are not nationals of the State against which 
the claim is presented. In case of an injury to a corporation which is a 
national of the respondent State, an alien stockholder may, however, bring 
a claim if he has himself suffered an injury because of the injury to the 
corporation and if the corporation has failed to take timely steps to defend 
the interests of the alien claimant (Article 20, sub-paragraph 2(¢)). 

The draft Convention allows the private claimant to present his claim 
directly to any tribunal on which the State alleged to be responsible has 
conferred jurisdiction with respect to such claims, but it also provides for 
the traditional method of protecting an alien through a claim brought by 
the State of which he is a national. If a claim is presented both by a 
claimant and a State of which he is a national, the right of the individual 
to present or maintain the claim is suspended while redress is being sought 
by the State. Should a State decide to waive or settle a claim of its na- 
tional, such waiver or settlement also binds the private claimant. 
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II 


DRAFT CONVENTION ON THE INTERNATIONAL RESPONSIBILITY oF STATES 
For [INJURIES TO ALIENS * 


SECTION A 
GENERAL PRINCIPLES AND SCOPE 
ARTICLE 1 


(Basic Principles of State Responsibility) 
f A State is internationally responsible for an act or omission which, 
under international law, is wrongful, is attributable to that State, and 
causes an injury to an alien. A State which is responsible for such an act 
or omission has a duty to make reparation therefor to the injured alien or an 
alien claiming through him, or to the State entitled to present a claim on 
behalf of the individual claimant. 

2. (a) An alien is entitled to present an international claim under this 
Convention only after he has exhausted the local remedies provided by the 
State against which the claim is made. 

(b) A State is entitled to present a claim under this Convention only 
on behalf of a person who is its national, and only if the local remedies and 
any special international remedies provided by the State against which the 
claim is made have been exhausted. 


ARTICLE 2 
(Primacy of International Law) 


1. The responsibility of a State under Article 1 is to be determined ac- 
cording to this Convention and international law, by application of the 
sources and subsidiary means set forth in paragraph 1 of Article 38 of the 
Statute of the International Court of Justice. 

2. A State cannot avoid international responsibility by invoking its 
municipal law. 

3. Nothing in this Convention shall adversely affect any right which an 
alien enjoys under the municipal law of the State against which the claim 
is made if that law is more favorable to him than this Convention. f 


SECTION B 


WRONGFUL ACTS AND OMISSIONS 
ARTICLE 3 
(Categories of Wrongful Acts and Omissions) 


1. An act or omission which is attributable to a State and causes an injury 
to an alien is ‘‘wrongful,’’ as the term is used in this Convention: 
(a) if, without sufficient justification, it is intended to cause, or to 
facilitate the causing of, injury; 
(b) if, without sufficient justification, it creates an unreasonable risk 
of injury through a failure to exercise due care; 


* Copyright, 1961, by the President and Fellows of Harvard College. Reprinted by 
their permission. i 
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(e) if it is an act or omission defined in Articles 5 to 12; or 
(d) if it violates a treaty. 

2, The wrongfulness of such an act or omission may be the result of the 
fact that the law of the State does not conform to international standards 
or of the fact that the law, although conforming to international standards, 
has been misapplied. 


ARTICLE 4 
(Sufficiency of Justification) 


1. The imposition of punishment for the commission of a erime for which 
such punishment has been provided by law is a ‘‘sufficient justification’’ 
within the meaning of sub-paragraph 1(a) of Article 3, except when the 
decision imposing the punishment is wrongful under Article 8. 

2. The actual necessity of maintaining publie order, health, or morality 
in accordance with laws enacted for that purpose is a ‘“‘sufficient justifica- 
tion” within the meaning of sub-paragraphs 1(a) and 1(b) of Article 3, 
except when the measures taken against the injured alien clearly depart 
from the law of the respondent State or unreasonably depart from the 
principles of justice or the principles governing the action of the authorities 
of the State in the maintenance of public order, health, or morality recog- 
nized by the principal legal systems of the world. 

3. The valid exercise of belligerent or neutral rights or duties under 
international law is a ‘‘sufficient justification’’ within the meaning of sub- 
paragraphs l(a) and 1(b) of Article 3. 

4. The contributory fault of the injured alien, or his voluntary participa- 
tion in activities involving an unreasonable risk of injury, to the extent 
that such fault or voluntary participation bars the claim of a person 
under both the law of the respondent State and the principles recognized 
by the principal legal systems of the world, is a ‘‘sufficient justification’’ 
within the meaning of sub-paragraph 1(b) of Article 3. 

5. In circumstances other than those enumerated in paragraphs 1 to 4 
of this Article, ‘‘sufficient justification’’ within the meaning of sub-para- 
graphs 1(a) and 1(b) of Article 3 exists only when the particular circum- 
stances are recognized by the principal legal systems of the world as consti- 
tuting such justification. 


ARTICLE 5 
(Arrest and Detention) 


1. The arrest or detention of an alien is wrongful: 

(a) if itis a clear and discriminatory violation of the law of the arrest- 
ing or detaining State; 

(b) if the cause or manner of the arrest or detention unreasonably de- 
parts from the principles recognized by the principal legal systems of the 
world ; 

(c) if the State does not have jurisdiction over the alien; or 

(d) if the arrest or detention otherwise involves a violation by the 
State of a treaty. 

2. The detention of an alien becomes wrongful after the State has failed: 

(a) to inform him promptly of the cause of his arrest or detention, 
or to inform him within a reasonable time after his arrest or detention of 
the specifie charges against him; 

(b) to grant him prompt access to a tribunal empowered both to de- 
termine whether his arrest or detention is lawful and to order his release 
if the arrest or detention is determined to be unlawful; 

(c) to grant him a prompt trial; or 
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(d) to ensure that his trial and any appellate proceedings are not un- 
duly prolonged. 
3. The mistreatment of an alien during his detention is wrongful. 


ARTICLE 6 


(Denial of Access to a Tribunal or an 
Administrative Authority) 


The denial to an alien of the right to initiate, or to participate in, pro- 
ceedings in a tribunal or an administrative authority to determine his civil 
rights or obligations is wrongful: 

(a) if it is a clear and discriminatory violation of the law of the State 
denying such access; 

(b) if it unreasonably departs from those rules of access to tribunals 
or administrative authorities which are recognized by the principal legal 
systems of the world; or 

(e) if it otherwise involves a violation by the Statė of a treaty. 


ARTICLE 7 
(Demal of a Fair Hearing) 


The denial to an alien by a tribunal or an administrative authority of a 
fair hearing in a proceeding involving the determination of his civil rights 
or obligations or of any criminal charges against him is wrongful if a 
decision or judgment is rendered against him or he is accorded an inade- 
quate recovery. In determining the fairness of any hearing, it is relevant 
to consider whether it was held before an independent tribunal and whether 
the alien was denied: 

(a) specific information in advance of the hearing of any claim or 
charge against him; 

(b) adequate time to prepare his case; 

(c) full opportunity to know the substance and source of any evidence 
against him and to contest its validity; 

(d) full opportunity to have compulsory process for obtaining wit- 
nesses and evidence; 

(e) full opportunity to have legal representation of his own choice; 

(Ë) free or assisted legal representation on the same basis as nationals 
of the State concerned or on the basis recognized by the principal legal 
systems of the world, whichever standard is higher; 

(g) the services of a competent interpreter during the proceedings if 
he cannot fully understand or speak the language used in the tribunal; 

(h) full opportunity to communicate with a representative of the gov- 
ernment of the State entitled to extend its diplomatic protection to him; 

(i) full opportunity to have such a representative present at any 
judicial or administrative proceeding in accordance with the rules of pro- 
cedure of the tribunal or administrative agency; 

(j) disposition of his case with reasonable dispatch at all stages of the 
proceedings; or 

(k) any other procedural right conferred by a treaty or recognized 
by the principal legal systems of the world. 


ARTICLE 8 


(Adverse Decisions and Judgments) 


A decision or judgment of a tribunal or an administrative authority 
rendered in a proceeding involving the determination of the civil rights or 
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obligations of an alien or of any criminal charges against him, and either 
denying him reeovery in whole or in part or granting recovery against 
him or imposing a penalty, whether civil or criminal, upon him is wrongful: 

(a) if it is a clear and discriminatory violation of the law of the State 
concerned ; 

(b) if it unreasonably departs from the principles of justice recognized 
by the principal legal systems of the world; or 

(e) if it otherwise involves a violation by the State of a treaty. 


ARTICLE 9 
(Destruction of and Damage to Property) 


1. Deliberate destruction of or damage to the property of an alien is 
wrongful, unless it was required by circumstances of urgent necessity not 
reasonably admitting of any other course of action. 

2. A destruction of the property of an alien resulting from the Judgment 
of a competent tribunal or from the action of the competent authorities 
of the State in the maintenance of public order, health, or morality shall 
not be considered wrongful, provided there has not been: 

(a) a clear and discriminatory violation of the law of the State con- 
cerned ; 

(b) a violation of any provision of Articles 6 to 8 of this Convention; 

(ec) an unreasonable departure from the principles of justice recog- 
nized by the principal legal systems of the world; or 

(d) an abuse of the powers specified in this paragraph for the purpose 
of depriving an alien of his property. 


EXPLANATORY NOTE 


Paragraph 1: The Convention distinguishes a destruction of property 
or the damaging of property from an uncompensated taking of property or 
the deprivation of the use or enjoyment of property. The present para- 
graph comprehends only physical injury to the property through the de- 
liberate action of the State, as contrasted with those takings and inter- 
ferences with property which form the subject of Article 10. Destruction 
of property or damage to property which is the consequence of the negli- 
gence of an organ, agency, official, or employee of the government does not 
fall within this Article but is included within the scope of Article 3, dealing 
in general with categories of wrongful acts and omissions. Examples of 
destruction of or damage to property which would be wrongful under this 
Article would be: the deliberate burning by the police of a car owned by an 
alien; or physical damage to mercantile premises owned by an alien enter- 
prise resulting from the intentional acts of employees of the State, whether 
such persons were acting under orders of higher authority or on their own 
initiative but within the scope of their function. 

There is excepted from the scope of wrongful destruction of or damage 
to property such action as was required by circumstances of urgent neces- 
sity. The classic example of such destruction or damage is the tearing 
down of buildings in order to prevent the spread of fire. The destruction 
of property in actual combat operations during an international conflict 
or the destruction or damaging of property of an alien in order to interdict 
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its use by the enemy typify legitimate destruction of property in time of 
war. 

Paragraph 2: The deliberate destruction of property is justified if it is 
accomplished in pursuance of the judgment of a competent tribunal or in 
exercise of the police power of the State and is not otherwise unlawful. 
The justification for destruction of or damage to property which has been 
inserted in this Article is a more particular application of the justification 
to be found in paragraph 2 of Article 4. In Article 4, only measures which 
clearly depart from the law of the respondent State or which unreasonably 
depart from the principles of justice and of maintenance of publie order, 
health, and morality generally recognized by the principal legal systems 
of the world fall outside the scope of the justification and restore acts or 
omissions to the category of wrongful acts or omissions. In paragraph 2 
of Article 9, the justification is also rendered inapplicable if there has been 
a violation of Article 6, 7, or 8 or an abuse of judicial authority or police 
powers for the purpose of depriving an alien of his property. In this 
last respect, the paragraph invokes the familiar concept of ‘‘abuse of 
rights.” 

Àn exhaustive list could not be provided of the cirċumstances under 
which deliberate destruction of or damage to the property of an alien would 
not engage international responsibility. A few examples may be provided 
by way of illustration: 


An alien could not complain if explosives or arms which were in his 
possession in violation of the law of the State concerned were destroyed by 
the police or by the military authorities, whether summarily or upon 
authorization by a court. It must be recognized as altogether proper that 
a tribunal should have the power to order the destruction of buildings which 
have been condemned as no longer suitable for occupancy and have not been 
torn down by the owner. Should an alien be in possession of narcotics or 
liquor or apparatus for the manufacture or processing of these goods, no 
objection could be raised to their destruction if such action were required 
or authorized by the law of the State. A variety of other circumstances 
can readily be envisaged in which it would be unwarranted to tie the hands 
of the authorities of the State and to make it impossible for them to take 
measures to protect the public order, health, and morality of its population. 

The justification of judicial action or the protection of public order is not 
operative if other circumstances vitiated the force of what would otherwise 
be a justification. In the first place, the justification is inapplicable if the 
destruction or damage was clearly inconsistent with the law of the State 
concerned and discriminated against an alien or aliens (sub-paragraph 
2(a)). The police would not be justified in destroying stocks of certain 
goods illegally in the possession of an alien if there were no authorization 
of such action under the law of the State. Similarly, if the ‘‘judgment of 
a competent tribunal’’ is the result of a procedural denial of justice or 
constitutes in itself a substantive denial of justice, that judgment is not a 
sufficient justification for destruction of or damage to the property of an — 
alien (sub-paragraph 2(b)). As in the case of the other wrongs dealt with 


1961] RESPONSIBILITY OF STATES 558 


in this Section, an alleged justification which departs unreasonably from 
the ‘“‘principles of justice recognized by the principal legal systems of the 
world’’ actually constitutes no justification at all (sub-paragraph 2(¢)). 
A State could not defend the deliberate destruction by State employees of 
the shops of aliens by invoking a law purporting to authorize such action. 
Finally, sub-paragraph 2(d) forbids the abusive use of the powers of the 
State in order to bring about a concealed taking of the property of an alien, 
forbidden, unless compensation be paid, under paragraph 2 of Article 10. 
Such an abusive employment of the rights of the State could, for example, 
be established if a toll bridge owned by an alien were to be destroyed on 
the ground that it was a hazard to navigation, although the river which the 
bridge spanned was in fact not navigable. An intention to deprive an 
alien of his property might likewise be inferred from the destruction of an 
alien’s factory as a fire hazard when an adjoining building owned by a 
national of the State, which was in even worse condition, was allowed to 
stand. 

Damages: The factors to be taken into account in computing damages for 
destruction of or injury to property within the meaning of this Article are 
set forth in Article 31. 

ARTICLE 10 


(Taking and Deprivation of Use or Enjoyment of Property) 


1. The taking, under the authority of the State, of any property of an 
alien, or of the use thereof, is wrongful: 

(a) if it is not for a public purpose clearly recognized as such by a 
law of general application in effect at the time of the taking, or 

(b) if it is in violation of a treaty. 

2. The taking, under the authority of the State, of any property of an 
alien, or of the use thereof, for a public purpose clearly recognized as such 
by a law of general application in effect at the time of the taking is wrong- 
ful if it is not accompanied by prompt payment of compensation in ac- 
cordance with the highest of the following standards: 

(a) compensation which is no less favorable than that granted to 
nationals of such State; or 

(b) just compensation in terms of the fair market value of the prop- 
erty or of the use thereof unaffected by this or other takings or by conduct 
attributable to the State and designed to depress the value of the property 
in anticipation of the taking; or 

(ec) if no fair market value exists, Just compensation in terms of the 
fair value of such property or of the use thereof. 

If a treaty requires a special standard of compensation, the compensation 
shall be paid in accordance with the treaty. 

3. (a) A ‘‘taking of property’’ includes not only an outright taking of 
property but also any such unreasonable interference with the use, enjoy- 
ment, or disposal of property as to justify an inference that the owner 
thereof will not be able to use, enjoy, or dispose of the property within a 
reasonable period of time after the inception of such interference. 

(b) A “taking of the use of property’’ includes not only an outright 
taking of use but also any unreasonable interference with the use or enjoy- 
ment of property for a limited period of time. 

4. If property is taken by a State in furtherance of a general program of 
economic and social reform, the Just compensation required by this Article 
may be paid over a reasonable period of years, provided that: 
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(a) the method and modalities of payment to aliens are no less favor- 
able than those applicable to nationals; 

(b) a reasonable part of the compensation due is paid promptly; 

(e) bonds equal in fair market value to the remainder of the compensa- 
tion and bearing a reasonable rate of interest are given to the alien and the 
interest is paid promptly ; and 

(d) the taking is not in violation of an express undertaking by the 
State in reliance on which the property was acquired or imported by the 
alien. 

5. An uncompensated taking of property of an alien or a deprivation of 
the use or enjoyment of property of an alien which results from the execu- 
tion of the tax laws; from: a general change in the value of currency; from 
the action of the competent authorities of the State in the maintenance of 
public order, health, or morality; or from the valid exercise of belligerent 
rights; or is otherwise incidental to the normal operation of the laws of the 
State shall not be considered wrongful, provided: 

(a) it is not a clear and discriminatory violation of the law of the 
State concerned ; 

(b) it is not the result of a violation of any provision of Articles 6 to 
8 of this Convention ; 

(e) itis not an "unreasonable departure from the principles of justice 
recognized by the principal legal systems of the world; and 

(d) it is not an abuse of the powers specified in ' this paragraph for 
the purpose of depriving an alien of his property. 

6. The compensation and interest required by this Article shall be paid 
in the manner’ specified in Article 39. 

7. The term ‘‘property’’ as used in this Convention comprises all movable 
and immovable property, whether tangible or intangible, including indus- 
trial, literary, and artistic property, as well as rights and interests in any 
property. 

8. The responsibility of a State for the annulment or nonperformance 
of a contract or concession is determined by Article 12. 


‘EXPLANATORY NOTE 


Definition of a taking under the authority of the State: A ‘‘taking’’ may 
be either a taking of title or a taking only of the use of property. Premises 
required by the government of a State may be secured through a complete 
taking by way of expropriation or of eminent domain. Alternatively, a 
government desiring merely temporary utilization of the premises may 
demand the use of the property against the payment of rental and with 
the understanding that the property will be restored to the owner upon 
the completion of the government’s use. Personal property or movables 
are likewise susceptible of either permanent appropriation or a temporary 
taking of use, subject of course to the compensation required by this Article. 

A ‘‘takinge’’ may be accomplished through, inter alia, enforcement of 
legislation or an executive decree, the taking of an administrative measure, 
or a failure to take an administrative measure. 

The expression ‘‘under the authority of the State’’ has reference to the 
fact that the taking may be effected directly by officials or employees of the 
State or by the acts of private persons acting under authority conferred 
upon them by the law of that State, e.g., in case of expropriation of property 
for a private school, 
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Indirect ‘‘takmgs of property’ through interference with its use are 
dealt with in paragraph 3 of this Article (g.v.). It may merely be observed 
at this point that, depending upon the circumstances, an unreasonable 
interference with the use, enjoyment, or disposal of property may consti- 
tute either a ‘‘taking of property” or a ‘‘taking of the use of property”’ 
as those concepts are employed in paragraphs 1 and 2. 

The criteria of wrongfulness: All legal systems recognize that there are 
various circumstances under which it is legitimate for the State to obtain 
property from a private person against the will of that individual. In 
most legal systems this compulsory acquisition of property, whether the 
process be referred to as eminent domain, requisition, preemption, ex- 
propriation, or nationalization, entails an obligation to pay at least some 
compensation to the person from whom it was taken. Since this power to 
take property is regarded as a right of the State, the State commits no wrong 
thereby, provided it acts in conformity with the governing rules of munici- 
pal law. The most important requirement normally laid upon the State 
is the payment of compensation. If that compensation is made available, 
no claim by the former owner of the property for its restoration in kind ean 
be entertained. 

In light of the general recognition in municipal legal systems of a govern- 
ment’s power of compulsory acquisition of property, international law 
similarly recognizes the power of a State to take the property of an alien— 
but subject to several important limitations. The first of these is an obliga- 
tion to pay compensation for the property taken, subject to certain excep- 
tions analogous to those of municipal law which are detailed in paragraph 5 
of this Article. On the assumption that all other requirements of law have 
been met, the taking of title to or the use of property of an alien becomes 
wrongful only if the necessary compensation is not paid. The essence of 
the wrong is accordingly not a taking of property but an uncompensated 
taking of property. The appropriate remedy is therefore the payment 
of damages. 

The other general limitation imposed by international law on the taking 
of property of aliens is that the taking must be for a ‘‘publie purpose.’’ 
Within municipal legal systems, the significance of a public purpose varies 
greatly, and in many countries the term has never been defined with any 
degree of precision. Even in the economically and politically most con- 
servative countries of the world, recognition is given to the public purpose 
served by compulsory acquisition of property by the State for transfer to 
another private person who is regarded as being able to make a socially 
more productive use of the property than its former owner. It is not 
without significance that what constitutes a ‘‘publie purpose’’ has rarely 
been discussed by international tribunals and that in no case has property 
been ordered restored to its former owner because the taking was con- 
sidered to be for other than a public purpose. This unwillingness to im- 
pose an international standard of public purpose must be taken as reflect- 
ing great hesitancy upon the part of tribunals and of States adjusting claims 
through diplomatic settlement to embark upon a survey of what the publie 
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needs of a nation are and how these may best be satisfied. In view of the 
fact that there is no precedent—although considerable doctrine—in favor 
of the restitution in kind of property which has not been taken for a ‘‘ pub- 
lic purpose,’’ it is only with some hesitation that reference has been made 
to the concept in this Convention. Because the verbal formula has so 
often been employed, it was considered unwise to omit it at this point, 
empty though it may be of any operative legal content. The expression 
‘publie purpose’’ is qualified by the words ‘‘clearly recognized as such by 
a law of general application in effect at the time of the taking’’ in order 
to preclude ad hoc determinations of public purpose by government officials 
. acting without any express authority in law. The effect of sub-paragraph 
l(a) of this Article is thus to require the articulation of the public purpose 
to be served by a taking before it is actually undertaken. 

The only category of cases in which takings of property have been held 
to be ‘‘wrongful’’ whether or not compensation was paid and in which 
the restitution in kind of the property has been required by tribunals are 
those in which there has been a violation of a treaty. The landmark ease 
is the Case concerning the Factory at Chorzów (Claim for Indemnity), 
P.C.LJ., Ser. A, No. 17 at 47-48 (1928), in which restitution was held, 
ceteris paribus, to be the appropriate remedy for the violation of a treaty 
forbidding the taking of certain types of property. Changes in the situa- 
tion of the property which had been taken were, however, considered to 
preclude its restoration in kind. It must be borne in mind that the ap- 
plicable treaty, the German-Polish Convention concerning Upper Silesia, 
expressly authorized expropriation of property under certain defined cir- 
cumstances and completely excluded the expropriation, even against 
compensation, of other properties, the “‘liquidation’’ of which was for- 
bidden. Although the property was not restored in kind in this ease, there 
have been a substantial number of cases in which property has been restored 
in kind to the rightful owner by reason of its having been taken by a 
belligerent in violation of the treaties regarding the conduct of warfare. 
Having regard to the fact that there is precedent for the restoration of 
property which has been taken in violation of treaty, it has been thought 
appropriate to characterize such takings as ‘‘wrongful’’ in the sense that 
the payment of compensation will not legitimatize the taking. 

This Article thus recognizes three types of takings of property as un- 
lawful: (1) those which are uncompensated; (2) those effected other than | 
for a public purpose, even if compensation is paid; and (8) those effected 
in violation of treaty, even if compensation is paid. The remedies pro- 
vided are, however, different. In the first instance, damages are the proper 
reparation for the taking which has been made wrongful by the failure to 
pay compensation. In the other two cases, restitution is the ordinary 
remedy. The types of takings are accordingly dealt with in different 
paragraphs of this Article. 

Paragraph 1: As explained above, this paragraph deals with takings of 
property which are wrongful even if compensation is paid. Paragraph 1 
of Article 32 demands that if the taking violates this paragraph, the 
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property be restored to the owner whenever possible and damages paid 
for the use of the property. If the owner is tendered compensation for 
the property taken, he is under no obligation to accept it; if he does accept 
it, he may be considered to have waived his claim to restitution of the 
property. 

Paragraph 2: The view has not been accepted in this Convention that 
adverse economic circumstances or a strong national policy may in interna- 
tional law justify the taking of property without compensation. To make 
the duty to compensate contingent upon such factors would pose insuperable 
difficulties. If the question of justification for a taking without compensa- 
tion were to be left to the determination of the State which had taken the 
property, that State would always be in a position to find a valid national 
need for the seizure of the property and an equally good reason why no 
compensation should be paid. If, on the other hand, international law 
were to require compensation in some cases but not in others, it would be 
necessary to take account of the internal financial and economic problems 
of the nation taking the property and its purpose in taking the property. 
Not only would it be difficult to formulate any international standards on 
this point, but, even if such standards were available, an international 
tribunal would also have great difficulty in determining whether the 
economic circumstances of the nation concerned were such as to permit the 
payment of the requisite compensation. 

A rule requiring the payment of compensation under all circumstances 
has the positive benefit of stimulating international trade and investment 
by affording protection to the business activities of aliens in foreign 
countries. It would be inequitable that a government should at one and 
the same time seek the economic benefits which foreign trade and invest- 
ment carry with them, and at the same time call for the adoption of a rule 
placing such foreign activities at the mercy of the very government which 
seeks this economic assistance. In terms of social justice, the taking of 
the property of aliens may create greater hardships to the aliens whose 
property it is than it brings benefits to the State seizing the property. The 
events of two World Wars have demonstrated in a tragic fashion that a man 
may be as effectively killed by depriving him of his property as he can by 
his being executed. Finally, the provision of compensation to aliens 
whose property is taken is consistent with that special protection which is 
given to aliens, even in cases where such protection may place aliens in a 
privileged position vis-à-vis the nationals of the State concerned. 

Account has, however, been taken of the special economic needs of the 
State for the limited purpose of allowing deferment of compensation under 
the terms and conditions set forth in paragraph 4. That paragraph does 
not, it must be emphasized, in any way reduce the total amount of the 
compensation which must be paid. 

Sub-paragraph 2(a) is intended to establish as a minimum a principle of 
non-diserimination between aliens and nationals in compensating aliens 
for property which has been taken. The succeeding sub-paragraph 2(b) 
points, consistently with Article 2, to the existence of an international 
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standard. This standard is based on the concept of the ‘‘fair market 
value.” The possibility exists, of course, that the ‘‘fair market value’’ of 
the particular property may have been depressed by anticipation of the 
taking or conversely that the prospect of a taking by eminent domain may 
actually enhance the value of property. It is required that ‘‘fair market 
value” be established independently of these influences. A State thus can- 
not profit from a gradual and well-publicized program of nationalization 
which depresses the value of all property which may be subjected to that 
nationalization. 

Property owned by an alien may be of a distinctive character or of a 
highly specialized nature for which no market value in the country or area 
concerned can be established. The value of the sole railroad in an under- 
developed country could not be determined on the basis of the price it would 
command on the market, since no market for such enterprises would in all 
likelihood exist within that country. The standard of ‘‘fair value” in- 
corporated in sub-paragraph 2(c) allows some latitude in determining 
what would be an equitable price for the property taken. 

Account has also been taken of the possibility that a treaty may pre- 
seribe a special standard of compensation, which may be either higher or 
lower than that required by sub-paragraphs 2(a), 2(b), and 2(¢). That a 
treaty may prescribe a lower measure of compensation than is otherwise 
provided by this Article is specifically taken into account in Article 25, 
dealing with the waiver, compromise, or settlement of claims by States. 

Subject to the special exception dealt with in paragraph 4, the require- 
ment of ‘‘prompt’’ compensation does not necessarily call for payment in 
advance but does require that compensation be paid within a reasonable 
period of time after the taking. Vague assurances at the time of the 
taking of property to the effect that compensation will be paid in the 
future are insufficient if action is not taken within a reasonable time 
thereafter to grant that compensation. While no hard and fast rule may 
be laid down, the passage of several months after the taking without the 
furnishing by the State of any real indication that compensation would 
shortly be forthcoming would raise serious doubt that the State intended 
to make prompt compensation at all. Except for the special case taken up 
in the next paragraph, compensation may not be deferred or paid in install- 
ments other than with the express assent, freely given, of the injured alien. 

Nothing in this Article is intended to preclude the compromise of claims 
for the taking of property, provided such compromise is not effected 
through duress, as long as the conditions stipulated in Articles 22 and 24 
are complied with. 

Paragraph 3: A State which is desirous not to subject itself to liability 
to pay compensation for property of an alien which it wishes to secure may 
attempt to accomplish by indirection what it cannot for financial reasons 
do directly. There are a variety of methods by which an alien natural or 
juridical person may have the use or enjoyment of his property limited 
by State action, even to the extent of the State’s forcing the alien to dispose 
of his property at a price representing only a fraction of what its value 
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would be had not the alien’s use of it been subjected to interference by the 
State. 

The measures which a State might employ for this purpose are of infinite 
variety. A State may make it impossible for an alien to operate a factory 
which he owns by blocking the entrances on the professed ground of main- 
taining order. It may, through its labor legislation and labor courts, de- 
signedly set the wages of local employees of the enterprise at a prohibitively 
high level. If technical personnel are needed from outside the country, 
entry visas may be denied them. Essential replacement parts or machinery 
may be refused entrance, or allocations of foreign exchange may deliberately 
be denied with the purpose of making it impossible to import the requisite 
machinery. Any one of these measures, if done with the requisite intent 
and if not justified under paragraph 5, could make it impossible for the 
alien owner to use or enjoy his property. More direct interferences may 
also be imagined. The alien may simply be forbidden to employ a certain 
portion of a building which he occupies, either on a wholly arbitrary basis 
or on the authority of some asserted requirement of the local law. A gov- 
ernment, while leaving ownership of an enterprise in the alien owner, might 
appoint conservators, managers, or inspectors who might interfere with the 
free use by the alien of its premises and its facilities. Or, simply by for- 
bidding an alien to sell his property, a government could effectively deprive 
that property of its value. 

Whether an interference with the use, enjoyment, or disposal of prop- 
erty constitutes a ‘‘taking’’ or a ‘‘taking of use” will be dependent upon 
the duration of the interference. Although a restriction on the use of 
property may purport to be temporary, there obviously comes a stage at 
which an objective observer would conclude that there is no immediate 
prospect that the owner will be able to resume the enjoyment of his prop- 
erty. Considerable latitude has been left to the adjudicator of the claim 
to determine what period of interference is unreasonable and when the 
taking therefore ceases to be temporary. 

The unreasonableness of an interference with the use, enjoyment, or 
disposal of property must be determined in conformity with the general 
principles of law recognized by the principal legal systems of the world. 
No attempt has been made to particularize on the expression used in the 
text, since the matter seems one best worked out by international tribunals. 
It would be open to such a tribunal to take account of the justifications re- 
ferred to in paragraph 5 of this Article as a basis for proceeding by analogy 
to a definition of reasonableness in the context of interferences with the 
use of property. 

Paragraph 4: A certain economic and legal circularity is frequently 
found in the nationalization or expropriation of property in furtherance of 
a ‘‘eeneral program of economic and social reform.’’ A State may consider 
it desirable to resort to these measures because of the poverty of its 
treasury, the demands of its internal economy, or an adverse balance of 
payments. These very circumstances make it impossible for the State to 
pay prompt compensation under the standards laid down in paragraph 2 of 
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this Article. The State is then faced with the dilemma of a possible break- 
down of its economy, which, in its view, only a program of State ownership 
can cure, or the assumption of an overwhelmine financial burden, which it 
cannot possibly discharge, in making payment for the property so na- 
tionalized. There seems to be no alternative but to adopt a via media, 
which will in time afford compensation to the aggrieved alien without im- 
posing upon the State a financial burden which might lead it into bank- 
ruptey. In the practice of States, deferred compensation for the nation- 
alization of large segments of the economy of a country is not without its 
precedents. 

The present paragraph looks to such nationalizations as are directed to 
land reform, to the taking of industry in general or certain types of in- 
dustry into State control, and to other takings which are not limited in 
scope or specialized in nature. Payments may under these circumstances 
be made in interest-bearing bonds, which must be promptly tendered to 
the injured alien. The requisite rate of interest would normally be no less 
than that stipulated for unpaid damages and compensation under Article 
38. Should the nationalizing State default on the payment of interest, the 
entire amount of compensation then remaining unpaid for the taking of 
the property would become due and payable. The privilege to defer pay- 
ment exists only so long as interest is paid promptly. Should the bonds 
not be paid at maturity, the State would be responsible under Article 12 
for the non-payment of its debt. The deferment of compensation is not a 
complete one, since a reasonable part of the compensation must be paid 
promptly, as stipulated in sub-paragraph 4(b). This might be expected, 
if the practice of States is accepted as a guide, to be a flat sum which would 
be paid to each and every injured person or person claiming through him, 
rather than a percentage of the total amount due. The purpose of such 
partial prompt compensation is in particular to protect those aliens of 
limited wealth who might otherwise be left destitute by the taking of all of 
their property within the territory of the respondent State. The govern- 
ing principle should necessarily be that an alien must be afforded prompt 
compensation to the extent of his needs and should not be forced to accept 
all of his compensation in the form of evidences of debt, even though in- 
terest-bearing, which look to payment at some date in the future. 

Sub-paragraph 4(a) requires that the ‘‘method’’ and ‘‘modalities’’ of 
payment to aliens not be less favorable than those to nationals. This re- 
quirement reflects the normal rule of non-discrimination between aliens 
and nationals. In addition to meeting the international standards here 
prescribed, the State must furnish the alien part compensation and, for the 
remainder of the compensation, bonds which, as to amount, interest, terms, 
and so forth, are at least as favorable as those granted to its nationals. 

Sub-paragraph 4(d) treats of the special situation in which the re- 
spondent State has induced reliance on its promise that it would not take 
the property in question, whether by way of nationalization, expropriation, 
confiscation, eminent domain, or otherwise. The undertaking may have 
been given by treaty or other international agreement, by a contract or 
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concession with an alien, by the terms of a municipal law which gave a 
guarantee against taking for a specified period of time, or by some other 
form of assurance given the alien, whether or not for a countervailing 
benefit. A State cannot be allowed to take affirmative measures to induce 
the acquisition or importation of property by an alien, only to take the 
property against deferred compensation once it has been brought into 
existence by the alien. Not only is the alien deprived of the property which 
he was justifiably induced to acquire but he is also, despite assurances to the 
contrary, put in the position of having to make a forced loan to the govern- 
ment of the respondent State. 

Paragraph 5: Were paragraphs 1 and 2 of this Article not to be qualified 
by the present paragraph, a State would be denied the means of depriving 
an alien of property, without compensation, under circumstances which are 
universally recognized as properly calling for such action. Under Article 
3, ‘sufficient justification’ may excuse an otherwise wrongful act or omis- 
sion which is negligent or intentional. That Article is, on the other hand, 
so drafted that sufficiency of justification is not to be read as a qualification 
on Articles 5 through 12. What constitutes ‘‘sufficient justification’’ for 
depriving an alien of his property must accordingly be found withm the 
confines of the present Article alone. 

It is recognized, in the first place, that the incidence of taxation may 
deprive an alien of some of his assets and that a failure to pay taxes may 
lead to the seizure of the alien’s property. A revaluation of the currency 
of a particular State, if not adopted in a manner which discriminates against 
aliens individually or collectively, may deprive an alien of a portion of 
his economic wealth, but the measure is not on that account wrongful. As 
examples of the taking or deprivation of property of an alien arising out 
of the action of the competent authorities of the State in the maintenance 
of public order, health, and morality may be mentioned the confiscation of 
goods which have been smuggled into a country and the seizure of such 
articles as narcotics, liquor, obscene materials, firearms, and gambling de- 
vices which are unlawfully in a person’s possession. 

Without wishing to pass a final judgment on the obligation of a bel- 
ligerent to return to its opponent property which has been seized during 
hostilities under legislation dealing with trading with the enemy, para- 
graph 5 recognizes that there is no obligation to pay compensation for such 
property to the extent that its retention is consistent with international law. 
Less controversial is the authority of a State to retain, without the necessity 
of making compensation, not only enemy ships but also neutral vessels and 
property which have been condemned in prize on account of breach of 
blockade, carriage of contraband, and unneutral service. The legality of 
such takings of property would be determined according to customary inter- 
national law and the treaties bearing upon naval warfare. 

By a taking or deprivation of property which is ‘‘otherwise incidental to 
the normal operation of the laws of the State’’ is meant the earrying out of 
a judgment of a court in a civil case or a fine or penalty in criminal pro- 
ceedings. 
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None of the foregoing conduct can be characterized as a wrongful taking 
of property unless any one of the elements listed in sub-paragraphs 5(a) 
through 5(d) is present. 

As already mentioned in connection with other Articles, failure of the 
authorities of a State to comply with the law of that nation will engage the 
responsibility of the State if injury is thereby caused to an alien. For 
the purposes of sub-paragraph 5(a), as in other contexts, the violation of | 
the law of the State must be a clear and discriminatory one before the 
justifications listed in the body of paragraph 5 lose their force. | 

Sub-paragraph 5(b)} demands that the taking of property not be the con- 
sequence of a denial of justice under Articles 6 to 8 of the Convention; 
such a taking would be wrongful, by reason of being proscribed by those 
Articles, even in the absence of the present sub-paragraph. 

National law must, according to sub-paragraph 5(e), conform to an 
international standard with respect to uncompensated takings. 

Finally, sub-paragraph 5(d) requires that the judicial, fiscal, and police 
powers of the State not be used to cloak an uncompensated seizure of an 
alien’s property. This sub-paragraph would preclude taxes raised to 
confiscatory levels from being used as means of securing the property of 
an alien without paying him for it. A State would likewise act wrongfully 
if it prescribed an unattainably high standard of conduct for aliens (e.g., 
in the compensation and benefits it accorded to their employees) and then, 
pursuant to the same law, seized the property of those aliens as a penalty 
for their wrongful conduct. The sudden imposition of a requirement that 
large numbers of the employees and directors of alien companies consist 
of nationals, subject to forfeiture of the company’s assets as a criminal 
penalty for noncompliance, would be a further example of the type of 
conduct which this final caveat is designed to foreclose. 

Paragraph 6: This paragraph is merely a cross-reference to Article 39, 
dealing with the form in which both damages and compensation are to be 
paid. Its purpose is to ensure the payment of effective compensation, 1.e., 
compensation in a currency which the claimant can freely use and at an 
exchange rate which is most favorable to him. 

It is Improper that compensation which has been promptly paid should 
immediately be frozen by foreign exchange laws which preclude the removal 
of the compensation from the State granting it. Account has been taken 
of the fact that property or the proceeds of the sale thereof, which could 
not under existing laws and regulations have been transferred abroad, may 
through a taking by the State acquire a transferable character. Under the 
generality of circumstances, however, it is considered that the giving of 
transferable character to compensation of this nature is the only effective 
manner of giving redress to the owner of the property. To this general 
principle an exception is made under Article 39. By the terms of that 
Article, for reasons explained in the Explanatory Note thereto, damages or 
compensation for the taking of property payable to a natural person: who 
had his habitual residence in the territory of the respondent State for an 
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extended period of time may be paid in the currency of the State taking 
the property. 

Paragraph 7: The term ‘‘property’’ as used not only in this Article but 
elsewhere in this Convention, is to be interpreted in a broad sense as com- 
prising all movable and immovable property (or personalty and realty in 
the language of Anglo-American law), whether tangible or intangible, in- 
eluding industrial, literary, and artistic property, as well as all rights or 
interests, whether legal or equitable, in any kind of property. (Cf. Treaty 
of Peace with Italy, signed at Paris, Feb. 10, 1947, article 78(9) (ce), 49 
U.N.T.S. 163, 61 Stat. 1245, T.I.A.S. No. 1648.) The term ‘‘property”’ 
does not include for these purposes, a ‘‘means of livelihood,’’ which is dealt 
with in Article 11, or contracts or concessions, which, as pointed out in 
paragraph 8 of this Article, form the subject of Article 12. It may be 
noted that the beneficial interest of an alien shareholder in the property 
of a corporation in which he holds an interest is protected through the 
medium of sub-paragraph 2(c) of Article 20 which, under certain specified 
conditions, gives to that alien the right to prosecute a claim for an injury 
to the juristic person in which he holds an interest. 

Some interests in property will obviously be too remote to be deserving 
of the protection of this Article. This question of what sort of interest is 
so remote, uncertain, or contingent as not to constitute ‘‘property’’ within 
the meaning of this Article must be left to judicial determination, for it 
would be impossible to draw any precise line of demarcation for the pur- 
poses of this Convention. 

It has been considered unnecessary to use the term ‘‘acquired rights” in 
this Convention, in view of the broad definition given to property and the 
separate provisions of the Convention relating to the destruction of prop- 
erty, deprivation of means of livelihood, and violation of contracts and 
concessions. There do not appear to be any ‘‘acquired rights’’ recognized 
by international law which do not fall within Articles 9 to 12. On the other 
hand, since each of the categories of wrongful acts and omissions dealt 
with in those Articles is treated somewhat differently under positive interna- 
tional law, it would be incorrect to treat all of them uniformly as violations 
of ‘‘aequired rights.’’ 

Paragraph 8: The reasons why annulment and nonperformance of con- 
tracts and concessions have been treated separately from takings of prop- 
erty are set forth in the Explanatory Note to that Article. 

Damages: The factors to be taken into account in computing damages for 
the uncompensated taking of property and for deprivation of the use or 
enjoyment of property are dealt with in Article 32. 


ARTICLE 11 
(Deprivation of Means of Livelihood) 


1. To deprive an alien of his existing means of livelihood by excluding 
him from a profession or occupation which he has hitherto pursued in a 
State, without a reasonable period of time in which to adjust his affairs, by 
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way of obtaining other employment, disposing of his business or practice 
at a fair price, or otherwise, is wrongful if the alien is not accorded just 
compensation, promptly paid in the manner specified in Article 39, for the 
failure to provide such period of adjustment. 

2, Paragraph 1 of this Article has no application if an alien: 

(a) has, as a result of professional misconduct or of conviction for a 
crime, been excluded from a profession or occupation which he has hitherto 
pursued, or 

(b) has been expelled or deported in conformity with international 
standards relating to expulsion and deportation and not with the purpose 
of circumventing paragraph 1. 


EXPLANATORY NOTE 


Paragraph 1: The practice is widespread of reserving many occupations 
and professions to nationals of the State concerned. The exclusion of aliens 
from these pursuits has obvious logic m terms of protecting national se- 
curity, of maintaining professional standards, and of making possible the 
discipline or regulation of persons engaged in certain professions and oc- 
cupations. Such restrictions, if operative only as to persons desiring to 
enter a profession or occupation in the future, are generally unexceptionable 
from the point of view of international law, and it is not proposed to eall 
them in question here. It may be noted, however, that many international 
treaties provide for the abolition of such restrictions and that a violation of 
such a treaty provision on the subject would result in international re- 
sponsibility. 

A. situation less clear in terms of law and of policy is created when a. 
State desires to change its law in order to exclude aliens from professions 
and o¢eupations in which they may already be engaged. On the one hand, 
it would be intolerable that a State should be denied the power to change its 
law with respect to those who have already entered upon certain pursuits. 
If a State has reason to doubt the loyalty of certain aliens, no objection 
could be made to the State’s taking measures to exclude such persons from 
professions and occupations having to do with the security of the nation. 
On the other hand, dangers lurk in an unrestrained power to deprive aliens 
of means of livelihood which they have enjoyed for years. If dictated by 
the desire to harm foreigners, action of this character may be employed to 
deprive them of their property and of their means of support as effectively 
as if their possessions had been confiscated by the State without compensa- 
tion. Even a measure restricting or prohibiting the pursuit of certain em- 
ployments, which on its face has application to both nationals of the State 
and to aliens, may affect only aliens if that employment is one solely or 
preponderantly that of aliens. For these reasons, the present text has taken 
the position that an alien who is excluded from his current occupation or 
profession without a period of time in which to adjust his affairs must be 
granted compensation, and that failure to provide such compensation is a 
wrongful act or omission. ; 

The burden of the Article is thus that an alien has a right to a period of 
time for readjustment if he is to be denied his profession or occupation but 
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that the State may, consistently with law, take this period of time away from 
him against the payment of just compensation. The period for readjust- 
ment is subject to taking in the same way that property is subject to taking 
under Article 10. In both cases, it must be emphasized, the wrongful act 
or omission consists in an uncompensated taking. A State is fully within 
its powers in denying an alien an oeeupation or profession immediately 
upon notice. Its responsibility is engaged only if it fails to pay just 
compensation for the exercise of this privilege. If a reasonable period of 
time is granted for the adjustment of the alien’s affairs, no obligation to pay 
compensation can exist. 

Several qualifications must be noted to the principle just enunciated. 
The first of these is that the exclusion must be such as to deprive the alien 
of ‘‘his existing means of livelihood.’’ In this aspect, the provision has an 
essentially humanitarian character, designed to secure aliens in their human 
right to means of earning their daily bread. A second qualification is that 
the Article refers only to the denial of a ‘‘profession”’’ or ‘‘occupation’’ and 
not to businesses themselves. To a certain extent, the concepts of an 
‘foceupation’’ or a ‘‘profession’’ overlap with that of a ‘‘business,’’ for 
the former may entail the conduct of the latter. However, the exclusion of 
an alien from an interest in a business which is not his ‘‘existing means of 
livelihood’’ and which does not constitute his profession or occupation does 
not fall within the scope of this Article. Such action may, however, be a 
violation of Article 10, relating to the taking of property, if unaccompanied 
by the measure of compensation demanded by that Article. 

The period of adjustment provided before the exclusion becomes effec- 
tive will vary with the nature of the vocation which the alien is to be 
denied. If the profession or occupation is of a relatively unskilled char- 
acter or involves no capital expenditure for the conduct of a “‘business’’ or 
‘‘profession,’’ the adjustment will probably take the form of the alien’s 
shifting to other employment within a relatively short period of time. In 
the case of professions or occupations which involve business activities as 
an essential attribute thereof or which are capable of purchase and sale, 
an opportunity must be provided for the disposal of the business or pro- 
fession at a fair price. The requirements of a reasonable period of time 
and of a fair price are designed to protect the alien against a forced sale 
which will produce less than the fair value of the business or practice. 
Normally, the period required for this purpose will be longer than that 
needed for an unskilled individual to adjust his affairs. 

Because of the absence of judicial authority on the point, it has not been 
thought desirable to attempt a definition of what constitutes ‘‘just com- 
pensation.” The matter has accordingly been left to judicial determina- 
tion. It may be noted, however, that the compensation to which an alien 
is entitled must take account only of those losses traceable to the denial 
of the requisite period of adjustment. Thus if an alien doctor excluded 
from the practice of medicine ought reasonably to be allowed a period of 
two years for adjustment and is forced to leave his wonted profession at 
the end of one year, thereby suffering a considerable loss in the price he ob- 
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tains for his practice, the compensation payable to him would be the differ- 
ence between his estimated income for the two-year period and the final 
price for his practice which he would have obtained at the end of two years 
and what his income over the one-year period and proceeds of sale actually 
were. 

Sub-paragraph 2(a): A State commits no violation of international law 
if it denies certain vocations to persons, whether nationals or aliens, who 
are convicted of crimes of such nature as to eall for their exclusion from 
those callings or are otherwise guilty of professional misconduct. An alien 
doctor cannot complain of his immediate exclusion from the practice of 
medicine if he has been convicted of having committed an abortion in 
violation of law. While the determination of the necessity of excluding 
persons from certain callings on account of certain types of conduct will 
normally be left to municipal law, there is in this respect, as in others, a 
minimum international standard to be observed. It thus follows that it 
would be a wrongful act upon the part of a State to exclude an alien from 
all gainful employment on account of the commission of some trifling 
offense. 

Sub-paragraph 2(b): In the absence of a special exception, an alien who 
has been expelled or deported from a country might claim that he was en- 
titled to compensation for the means of livelihood thus denied him or a 
suspension of his deportation to permit him to adjust his affairs. To im- 
pose such requirements would be to place qualifications on the undoubted 
right of States to deport or expel aliens and would be particularly vexatious 
when such action was required for the maintenance of publie order or for 
the preservation of the security of the State. It would be ludicrous, for 
example, to require a State to pay an alien or to suspend his deportation 
if that alien is being deported for the commission of a crime or because he 
is unlawfully within the territory of the State. 

The exemption of a State from the requirements of paragraph 1 of this 
Article applies only if the deportation is effected in accordance with inter- 
national standards, that is, conducted humanely and in conformity with 
the procedures provided by the law of the country concerned. If the 
purpose of the deportation or expulsion is actually to deprive the alien, 
without adequate compensation, of the enjoyment of his property, profes- 
sion, or occupation, the resulting deprivation of property or period of read- 
justment would constitute a violation of Article 10 or 11, as the case 
might be. 

Damages: The factors to be taken into account in computing damages for 
failure to provide the period of readjustment required by this Article are 
set forth in Article 33. 

ARTICLE 12 


(Violation, Annulment, and Modification of Contracts and Concessions) 


1. The violation through an arbitrary action of the State of a contract or 
concession to which the central government of that State and an alien are 
parties is wrongful. In determining whether the action of the State is 
arbitrary, it is relevant to consider whether the action constitutes: 
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(a) a clear and discriminatory departure from the proper law of the 
contract or concession as that law existed at the time of the alleged viola- 
tion; 

(b) a clear and discriminatory departure from the law of the State 
which is a party to the contract or concession as that law existed at the 
time of the making of the contract or concession, if that law is the proper 
law of the contract or concession ; 

(c) an unreasonable departure from the principles recognized by the 
principal legal systems of the world as applicable to governmental contracts 
or concessions of the same nature or category ; or 

(d) a violation by the State of a treaty. 

2. If the violation by the State of a contract or concession to which 
the central government of a State and an alien are parties also involves the 
taking of property, the provisions of Article 10 shall apply to such taking. 

3. The exaction from an alien of a benefit not within the terms of a con- 
tract or concession to which the central government of a State and an alien 
are parties or of a waiver of any term of such a contract or concession is 
wrongful if such benefit or waiver was secured through the use of any 
clear threat by the central government of the State to repudiate, cancel, 
or modify any right of the alien under such contract or concession. 

4, The annulment or modification by a State, to the detriment of an alien, 
of any contract or concession to which the alien and a person or body other 
than the central government of a State are parties is wrongful if it ceon- 
stitutes: 

(a) a clear and discriminatory departure from the proper law of the 
contract or concession ; 

(b) an unreasonable departure from the principles recognized by the 
principal legal systems of the world as applicable to such contracts or 
concessions; or 

(e) a violation by the State of a treaty. 


EXPLANATORY NOTE 


Paragraph 1: Contracts and concessions to which applicable: This Article 
speaks expressly only of a ‘‘contract’’ or a ‘‘coneession,’’ but the term 
‘feontract’’ is intended to include debts and quasi-contractual obligations 
as well. 

Concessions are, by the express terms of the Article, placed in the same 
category as contracts. It has on occasion been suggested that a concession 
constitutes a property right as well as a contract and that in the former 
aspect it is subject to expropriation or nationalization, provided compensa- 
tion is paid in the measure stipulated in paragraph 2 of Article 10. The 
logical consequence of the adoption of such a view would be to place a con- 
cession in the category of ‘‘property of an alien’’ within the meaning of 
Article 10. This theory has, however, been rejected in the present draft, 
which proceeds instead on the theory that concessions should be treated in 
the same way as contracts. 

It does not appear possible either on logical grounds or in terms of policy 
to make a distinction between contracts and concessions, for the latter are 
nothing more than a species of the former. To provide that obligations 
under concessions and contracts may be terminated against the payment 
of compensation is to embrace the theory, now discredited, that a promisor 
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has an option of performing his contract or paying the stipulated price for 
nonperformance in the form of damages. Such a view suggests that com- 
pliance with contracts, including concessions, is a matter of expediency, and 
that no moral opprobrium attaches to the violation of the promisor’s 
pledged word. In strong contrast stands the power of a State to take 
property for its own use or for that of other persons—a power which is 
recognized by the principal legal systems of the world, although the pur- 
poses for which it may be exercised may vary from State to State. 

Debts: The responsibility of a State for the annulment of or arbitrary 
failure to pay its debts has been beclouded by the commingling of other 
issues with that of the responsibility of the State for non-payment of its 
obligations. Historically, in the classical international law of Grotius, 
Wolff, and Vattel, the international obligation of a nation to discharge its 
debts was considered in the context of the reprisals to which resort might 
be had if the State failed in its duty. In more recent times, the use by 
powerful nations of armed intervention and other forms of self-help for the 
collection of debts owed by foreign States to aliens has kept alive the im- 
pression that force and international responsibility for a nation’s debts 
march together. The Drago Doctrine, which, although not universally ac- 
cepted, has received the support of a substantial number of States, and the 
Hague Convention respecting the Limitation of the Employment of Force 
for the Recovery of Contract Debts of October 18, 1907, 3 Martens, N.R.G., 
3d ser., 414, represent significant attempts to divorce the two matters. The 
question of the responsibility of a State for its debts has likewise been com- 
plicated by the acute practical problem posed by the bankruptcy of a State 
and its consequent inability to meet its obligations. But when these ex- 
traneous considerations of the use of force, of the taking of reprisals, and of 
bankruptey are laid aside, it appears that there is no substantial dissent 
from the proposition that a State still is responsible for its debts and that 
it incurs international responsibility in the sense of the present Convention 
when through ‘‘an arbitrary action’’ it defaults on those debts. 

Contract or concession to which the central government of a State is a 
party: Paragraphs 1 and 3 apply only to concessions and contracts, inelud- 
ing debts, of the central government of a State. The contracts and ceon- 
cessions, including debts, of provinces, states, municipalities, and other 
political subdivisions are not within the scope of this paragraph and are to 
be treated on the same basis as private obligations. If contracts and con- 
cessions of governmental entities other than the central government of a 
State are annulled or modified by any organ, agency, official, or employee of 
the State, the act of modification or annulment may be a wrongful one fall- 
ing within paragraph 4 of this Article if any of the conditions preseribed 
in that paragraph is fulfilled. In addition, the failure of a province, state, 
municipality, or other political subdivision to honor its obligations, other 
than through an annulment or modification of the contract or concession by 
action of the central government may, if not redressed by the courts of the 
State concerned, constitute a denial of justice such as to bring the sitnation 
Within the provisions of Articles 6 to 8. 
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The distinction between the contracts and concessions of the central 
government and those of subordinate political entities is not dictated by 
logie but by history. The differing treatment of the two types of obliga- 
tions has, however, become so firmly established in law that it does not seem 
desirable to depart from it in connection with the present codification. 

Circumstances under which a violation of a contract or concession is 
wrongful: No contract or concession exists in a legal vacuum. It draws 
its binding force, its meaning, and its effectiveness from a legal system, 
which must be so developed and refined as to be capable of dealing with the 
great range of problems to which the performance and violation of promises 
gives rise. Pacta sunt servanda is undoubtedly the basic norm of any sys- 
tem of law dealing with agreements, but the principle speaks on such a high 
level of abstraction that it affords little’ or no guidance in the resolution of 
concrete legal disputes relating to agreements. What is pactum and when 
and how and if it is to be servandum are questions which must be answered 
by a system of law capable of reacting in a sophisticated manner to these 
problems. What that system of law is can be determined by the private 
international law of the forum, whether national or international. As a 
general matter, the forum will accept as the proper law of the contract the 
system of law which has been selected by the parties, although it may, as to 
such matters as the existence of the agreement, find it necessary to look to 
some other system of law, such as that of the place of the making of the 
contract. The law elected by the parties to an agreement between the 
central government of the State and an alien may be the municipal law of 
the contracting State, the law of some other State, the principles of law 
shared by several States, the general principles of law (tus gentium), or 
international law itself. Even when the parties select a particular body of 
law as being the proper law of the contract, it is normally their understand- 
ing that the proper law is not necessarily the law as it existed at the time 
of the conclusion of the agreement but rather the law in its state at the time 
of any violation of the agreement which might be alleged. 

In determining whether there has been a violation of a contract or con- 
cession between the central government of a State and an alien, two extremes 
must be avoided. The first of these would be to test every alleged breach 
of a contract or concession immediately and directly by an international 
standard, notwithstanding any choice of Jaw which the parties might have 
incorporated in the agreement. If every violation, as determined by an in- 
ternational standard, of a contract or concession between a State and an 
alien were to be regarded as engaging State responsibility, the contract or 
concession would in effect be raised to the dignity of a treaty or other inter- 
national agreement between two States. But the application of such a 
standard would be in flagrant disregard of the intention of the parties, who 
had either chosen some other system of law as the proper law of the contract 
or by remaining silent had indicated that the agreement was to be governed 
by a system of municipal law to be determined by the application of prin- 
ciples of private international law. Moreover, if contracts were to bind 
States in every instance as firmly as international agreements—and this 


570 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 55 


does not appear to be the current state of the law—governments might be 
reluctant to enter into contractual relationships with aliens, to the resulting 
prejudice of free economice intercourse between nations. 

The opposite extreme would be to treat a contract or concession as being 
governed exclusively by the municipal law of the contracting State, even 
though the contract invoked some other legal system as the proper law of 
the contract. According to this view, the validity of the choice of some 
foreign system of law as the proper law of the contract would be determined 
by the law of the contracting State as that law might from time to time 
provide. This view would leave the alien contractor defenseless against 
the modification or termination of the contract by the State which was the 
other party thereto. Legislation adopted in conformity with municipal law 
and administered by the courts with scrupulous fairness might nevertheless 
strip the alien of any rights he was to enjoy under the contract or conces- 
sion as originally concluded. The possibility that the State could by legisla- 
tive or executive action alter the terms or effectiveness of the contract at 
will would mean that its obligation would be wholly illusory. Absolute 
freedom to perform or not to perform would, as in the case of holding the 
State to a rigid international standard of performance, operate to the dis- 
couragement of commercial relations between States and private persons ex- 
tending across national boundaries. 

Doctrine and jurisprudence have attempted to maintain a middle course 
by limiting State responsibility for a violation of a concession or contract 
to those cases in which there has been a ‘‘denial of justice” in litigation in 
the courts of the respondent State respecting an alleged breach of the con- 
tract and to cases in which the breach of the contract or concession has been 
characterized as ‘‘arbitrary’’ or ‘‘tortious.’’ These highly flexible and 
indefinite standards suggest that there is a certain amount of discretion in 
the respondent State to interpret or modify the terms of the agreement in 
a reasonable and non-discriminatory way but call for a response in dam- 
ages on the international plane when there has been a violation of certain 
requirements laid down by international law. What constitutes a de- 
parture from these requirements cannot be set down with definiteness or 
precision. It is for this reason that sub-paragraphs 1(a) to 1(d) of this 
Article merely lay down certain factors which are to be taken into considera- 
tion in determining whether the action of the State has been ‘‘arbitrary,’’ 
that concept being the criterion of wrongfulness. The listing of those 
respects in which the action of the State is arbitrary is not intended to be 
exhaustive. 

Sub-paragraph 1(a): The proper law of the contract may be either the 
law of the State which is a party to the contract or concession or some 
other body of law. In the first case, the state of that law at the time of 
the making of the contract or concession must also be considered, in ac- 
cordance with sub-paragraph 1(b) of this Article; in the second ease, only 
the state of the applicable law at the time of the alleged arbitrary action 
would need to be taken into account, 
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The proper law may be ascertained by application of principles of 
private international law or may be that designated by the parties in the 
instrument, The words ‘‘clear and discriminatory’’ are to be read as one 
expression. In order to avoid putting an international tribunal in the 
position of a court of appeal from the courts of the State which is a party 
to the agreement, a ‘‘clear’’ departure from the proper law of the contract 
is requisite to the establishment of responsibility. The fact that action of 
the State is ‘‘discriminatory’’ is one element of establishing that there has 
been a ‘‘clear’’ departure from the law. What appears to the entity mak- 
ing the decision on the international plane to be a ‘‘clear departure’’ from 
the law may appear less than clear when account is taken of the fact that 
the interpretation given the contract is applied on a non-discriminatory 
piste in all cases, whether or not the plaintiff is an alien. For example, 

l hich has an a hares with an alien under which the law of 
et. may consistently eee the 
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gambling concessions granted to nationals and aliens alike might not be 
considered to be ‘‘arbitrary.’’ A shortening of the period of limitation 
during which an action might be brought for an alleged violation of the 
agreement might be regarded as both not ‘‘arbitrary’’ and not a ‘‘clear 
and discriminatory departure’’ from the proper law of the contract, 
whether that law be that of the State which is a party to the agreement or 
some other legal system. A change in the canons of interpretation of 
contracts, applied on a non-diseriminatory basis to all contracts, would not 
necessarily render action of the State taken in reliance on the changed rule 
of law either ‘‘arbitrary’’ or a ‘‘clear and discriminatory departure’’ from 
the law of the State which is a party to the agreement. The evil with 
which this sub-paragraph is intended to deal is action which is clearly 
violative of the contract under the state of law existing at the time of its 
conclusion and which is intended to alae the alien of the fruit 
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3. Damages are awarded in order to: 

(a) place the injured alien or an alien claiming through him in as 
good a position, in financial terms, as that in which the alien would have 
been if the act or omission for which the State is responsible had not taken 
place ; 

(b) restore to the injured alien or an alien claiming through him any 
benefit which the State responsible for the injury obtained as the result of 
its act or omission; and 

(c) afford appropriate satisfaction to the injured alien or an alien 
claiming through him for an injury suffered by the injured alien as the 
result of an act or omission occasioned by malice, reckless indifference to 
the rights of the injured alien, any category of aliens, or aliens in general, 
or a calculated policy of oppression directed against the injured alien, any 
category of aliens, or aliens in general. 

4. Factors normally to be taken into account in the computation of 
damages are set forth in Articles 28 to 38, but such enumeration in no 
wise limits the scope of this Article. 


ARTICLE 28 
(Damages for Personal Injury or Deprwation of Liberty) 


Damages for bodily or mental harm, for mistreatment during detention, 
or for deprivation of liberty shall include compensation for past and pro- 
spective: 

(a) harm to the body or mind; 

(b) pain, suffering, and emotional distress; 

(e) loss of earnings and of earning capacity ; 

(d) reasonable medical and other expenses; 

(e) harm to the property or business of the alien resulting directly 
from such bodily or mental injury or deprivation of liberty; and 

(f) harm to the reputation of the alien resulting directly from such 
deprivation of liberty. 


ARTICLE 29 
(Damages for Death) 


Damages in respect of the death of an alien shall include compensation 
for the expected contribution of the decedent to the support of the persons 
specified in sub-paragraph 2(b) of Article 20. 


ARTICLE 30 


(Damages for Wrongful Acts of Tribunals and 
Adnumstratwe Authorities) 


1. If, as set forth in Articles 6, 7, and 8, in any civil proceeding an alien 
has been denied access to a tribunal or an administrative authority or an 
adverse decision or Judgment has been rendered against an alien or an 
inadequate recovery obtained by an alien, damages shall include compensa- 
tion for the amount wrongfully assessed against or denied such alien and 
any other losses resulting directly from such proceeding or denial of access. 

2. If in any criminal proceeding an alien has been arrested or detained 
as set forth in Article 5 or an adverse decision or judgment has been 
rendered against an alien as set forth in Articles 7 and 8, damages shall, 
in addition to damages otherwise payable under this Section, include 
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compensation for the costs of defense, litigation, and judgment, and any 
other losses resulting directly from such proceeding. 


ARTICLE 31 
(Damages for Destruction of and Damage to Property) 


1. Damages for destruction of property under Article 9 shall include: 
(a) an amount equal to the fair market value of the property prior to 
the destruction or, if no fair market value exists, the fair value of such 
property; and 
(b) payment, if appropriate, for the loss of use of the property. 
2. Damages for damage to property under Article 9 shall include: 
(a) the difference between the value of the property before the damage 
and the value of the property in its damaged condition; and 
(b) payment, if appropriate, for the loss of use of the property. 


ARTICLE 82 


(Damages for Taking and Deprivation of Use or 
Enjoyment of Property) 


1. In case of the taking of property or of the use thereof under paragraph 
1 of Article 10, the property shall, if possible, be restored to the owner and 
damages shall be paid for the use thereof. 

2. Damages for the taking of property or of the use thereof under para- 
graph 2 of Article 10, or under paragraph 1 of Article 10 if restoration of 
the property is impossible, shall be equal to the difference between the 
amount, if any, actually paid for such property or for the use thereof and 
the amount of compensation required by paragraph 2 of Article 10. 


ARTICLE 33 
(Damages for Deprivation of Means of Lwelihood) 


Damages for the deprivation of an existing means of livelihood under 
Article 11 shall include compensation for any losses caused the alien by 
failure to accord him a reasonable period of time in advance of such 
deprivation in which to adjust his affairs. In particular, such damages 
shall include the difference between the amount, if any, actually received 
by the alien in connection with such deprivation of means of livelihood and 
the compensation required by Article 11. 


ARTICLE 84 


(Damages for Violation, Annulment, or Modification 
of a Contract or Concession) 


1. Damages for the violation, annulment, or modification of a contract 
or concession under paragraph 1 or 4 of Article 12 shall include compensa- 
tion for losses caused and gains denied as the result of such wrongful act 
or omission or compensation which will restore the claimant to the same 
position in which the injured alien was immediately preceding such act or 
omission. 

2. Damages for the exaction of a benefit not within the terms of a con- 
tract or concession or for the waiver of a term thereof under paragraph 3 
of Article 12 shall include compensation for the benefit wrongfully exacted. 
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ARTICLE 85 
(Damages for Fatlure to Exercise Due Diligence) 


Damages for any injury sustained as the result of the failure of a State 
under Article 13 to exercise due diligence to afford protection to an alien 
or to apprehend or to hold a person who has committed a criminal act shall 
be computed as if the State had originally caused such injury directly. 


ARTICLE 36 
(Costs) 


The claimant shall be reimbursed for those expenses incurred by him 
in the local and international prosecution of his claim which are reasonable 
in amount and the ineurrence of which was necessary to obtain reparation 
on the international plane. 


ARTICLE 37 
(Subtraction of Damages Obtained through Other Remedies) 


Damages which a State is required to pay on account of an act or omis- 
sion for which it is responsible shall be diminished by the amount of any 
recovery which has been obtained through local and international remedies. 
The amount so recovered must be payable in the form specified in Article 39. 


ARTICLE 38 
(Interest) 


1. The amount of any award shall include interest, either by way of in- 
clusion in the lump sum awarded or by the addition of an amount computed 
from the date of the injury to the date of the award. If, however, the in- 
jured alien is dilatory in presenting his claim, such interest may be com- 
puted from the date at which he gave notice of his claim to the responsible 
State. 

2. Interest on the amount of the award shall be due for the period from 
the date of the award to the date of the payment thereof. 

3. The rate of interest under paragraphs 1 and 2 shall be that prevailing 
with respect to obligations of analogous amount and duration at the time 
of the award in the place in which the injured alien was habitually resident 
at the time of the injury. 


ARTICLE 39 
(Currency and Rate of Exchange) 


1. Damages shall, except in the case dealt with in paragraph 2 of this 
Article, be computed and paid in the eurrency of the State of which the 
injured alien was a national at the time of the injury or, in the case of 
claims aceruing under Article 12, in the currency specified in the contract 
or concession. The respondent State may pay the award either in that 
currency or in any other currency readily convertible to that currency, 
computed at the rate of exchange prevailing on the date of the award or 
payment, whichever is more favorable to the claimant. In the ease of a 
multiple exchange rate, the rate of exchange shall be that approved by the 
International Monetary Fund for such transactions or, in the absence of a 
rate so approved, a rate which is equitable under the circumstances of the 
case. 
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2. If, however, the injured alien was a natural person and had his 
habitual residence in the territory of the respondent State for an extended 
period of time prior to the injury, damages under Articles 31 to 34 may, 
in the discretion of that State, be paid in the currency thereof. 

3. The provisions of this Article shall apply also to the compensation 
payable under Articles 10 and 11. 

4, Damages and compensation payable under paragraphs 1 and 3 of this 
Article shall be exempt from exchange controls. 


ARTICLE 40 
(Local Taxes Prohibited) 


Neither damages nor compensation shall be subjected to special taxes or 
capital levies within the State paying such damages or compensation pur- 
suant to this Convention. 


FOREIGN NATIONALIZATIONS 


SOME ASPECTS OF CONTEMPORARY INTERNATIONAL LAW 


By MARTIN DOMKE 


New York Unwersity School of Law 


Nationalization of foreign property and deprivation of contractual rights 
have again achieved prominence through measures in Iran, Egypt, Indo- 
nesia, and, more recently, in Cuba. The end of certain regimes often brings 
with it changes in political and social conditions. And yet recognition of 
acquired rights is the principal basis of intereourse in economic relations, 
as recognized by the law of civilized nations. International law, far from 
being an outgrowth of only Western concepts, is Indeed an expression of 
fundamental principles embodied in long established legal systems through- 
out the world. Islamic law, for instanee, which is of real significance for 
one sixth of the world population, in the Middle East, Pakistan, Southeast 
Asia and parts of Africa, clearly embodies the universal maxim of the pro- 
tection of acquired rights.* 

An anomalous situation arises where governments desire foreign invest- 
ments while at the same time rights in property and contractual relations 
are threatened and even destroyed. The Brazilian Judge Levi Carneiro 
said in the Anglo-Iranian Oil Co. Case: 


When there are so many countries in need of foreign capital for the 
development of their economy, it would not only be unjust, it would be 
a grave mistake to expose such capital, without restriction or guarantee, 
to the hazards of the legislation of countries in which such capital 
has been invested.” 


The trend of interdependence in economic relations can be seen particularly 
in the numerous economic development arrangements to which states and 
state agencies are parties. The very issue of treatment of foreign property 
has recently been considered by the United Nations in the Secretariat’s 
reports on ‘‘The Status of Permanent Sovereignty over National Wealth 
and Resourees,’’ è and ‘‘The Promotion of the International Flow of Private 
Capital,’’* as well as in investigation of the various aspects of state re- 
sponsibility for injuries to aliens, undertaken by the International Law 


1 Jenks, The Common Law of Mankind 142 (1958); Anderson and Coulson, ‘‘The 
Moslem Ruler and Contractual Obligations,’’ 33 N.Y.U. Law Rev. 917 (1958); Schacht, 
‘<Tslamic Law in Contemporary States,’’ 8 A.J. Comp. Law 133 (1959); Anderson, ‘‘The 
Significance of Islamic Law in the World Today,’’ 9 ibid. 187 (1960). 

2 [1952] LC.J. Rep. 93, 162. 

3 U.N. Doc. A/AC.97/5, Rev. 1, of Dee. 27, 1960. 

4 U.N. Does. E/3325, of Feb. 26, 1960, and Corr. 1-3; E/3492, of May 18, 1961. 
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Commission,’ in the Harvard Law School Draft No. 12,° and in Part IV 
of the American Law Institute’s Restatement of the Foreign Relations Law 
of the United States.” Further, a draft convention dealing with the pro- 
tection of foreign property rights € is being discussed in the Organization 
for European Economie Co-Operation ; ° a proposal for a study in the same 
field has been submitted to the Council of Europe.?® 

In all these discussions the remedial aspects of protection of foreign 
property and of contractual rights have also received extensive considera- 
tion: the adaptation of existing machinery and the creation of new ma- 
chinery for the settlement of disputes. However, ‘‘superior importance 
must be attached to clarifying and developing the fundamental principles 
underlying the minimum standard of protection which must be accorded 
to foreign property.’ © Such principles of publie international law are 
enunciated in the above-mentioned studies and drafts of national and inter- 
national bodies and also in recent bilateral treaties of the United States, 
the United Kingdom and the Federal Republic of Germany with other 
countries. <A recent suggestion for a more intensive investigation of the 
‘‘municipal law on such fundamental matters as the conception of property, 
the conception of taking, the ambit of the duty to compensate and so 
forth,” 1° though of great interest, may not fully serve the purpose of re- 
appraising the rules of public international law on foreign nationalization. 
The investigation of the municipal law would 


lead into sociological and economic inquiries which would only confuse 
the issue for the lawyer. In debates between lawyers about expropria- 
tion no misunderstandings about the meaning of either ‘‘property’’ or 
‘‘taking’’ have arisen.’* 


5 Reports by the Special Rapporteur, F. C. Gareia-Amador, on International Responsi- 
bility, especially the Fourth Report, 1959 I.L.C. Yearbook (IT, 1), and the Fifth Report, 
U.N. Doe. A/CN, 4/125, of Feb. 9, 1960. 

6 Convention on the International Responsibility of States for Injuries to Aliens, 
Draft No. 12, Louis B. Sohn and R. R. Baxter, Reporters, Harvard Law School, Feb. 
18, 1961; reprinted above, p. 548. 

7 Oliver, ‘‘The American Law Institute’s Draft Restatement of the Foreign Relations 
Law of the United States,’’ 55 A.J.I.L. 428, 429 (1961). 

8 Miller, ‘Protection of Private Foreign Investment by Multilateral Conveution,’’ 
53 AJIL. 371 (1959); Symposium, ‘‘The Proposed Convention to Protect Private 
Foreign Investment,’’ 9 Journal of Public Law 115 (1960); Proehl, ‘‘Private Invest- 
ments Abroad,’’ ibid. 362, 

9 As noted by Lord Shawcross, ‘‘The Promotion of International Investment,’’ Cong. 
Rec., May 19, 1960, pp. A 4309, 4312; see also 1961 Journal of Business Law 98. 

10 Report on an Investment Statute and a Guarantee Fund against Political Risks, 
Consultative Assembly, Doc. 1027 (Sept., 1959), and Doe. 1073 (Jan., 1960); report of 
the Commission on a World Investment Code, Parliamentary Group for World Govern- 
ment, No. 590715.196 C., House of Commons (July, 1959). 

11 Observations of the German Branch of the International Law Association, Ham- 
burg Conference, 1960, p. 2, par. 1. 12 Notes 48-51, 222, 223 below. 

18 Mann, ‘‘State Contracts and State Responsibility,’’ 54 A.J.LL. 570, 588, note 51 
(1960). 

14 Drucker, ‘Edmund Burke’s View on Expropriation,’’? 228 The Law Times 86, 87 
(1959); ef. also Seidi-Hohenveldern, ‘‘Communist Theories on Confiscation and Ex- 
propriation—Critical Comments,’? 7 A.J. Comp. Law 541 (1958). 
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Moreover, most states are bound under their own constitutional law to 
respect private rights.* In Cuba, e.g., where the Constitution of July 
5, 1940, prohibited confiscation of property,’® the Fundamental Law of 
February 7, 1959, likewise provides in Article 24: 


Confiscation of property is prohibited, but it is authorized for the 
property of the Tyrant deposed on December 31, 1958, and of his 
collaborators, of natural or juridical persons responsible for crimes 
committed against the national economy or the public treasury, and 
those who are enriched or have been enriched unlawfully under the 
protection of the public power. No other natural or juridical person 
ean be deprived of his property except by competent judicial authority 
and for a justifiable reason of public benefit or social interest and 
always after payment of appropriate compensation in cash, fixed by 
court action. Non-compliance with these requirements shall give the 
person whose property has been expropriated the right to protection by 
the courts and, if the case warrants, to restitution of his property. 

The reality of the grounds for public benefit or social interest and 
the need for expropriation shall be decided by the courts in the event 
of challenge.?” 


By Law No. 851 of July 6, 1960,8 Article 24 was amended by deleting the 
last portion beginning with the words ‘‘and always after payment of ap- 
propriate compensation.” 1° States may indeed easily find ways and means 
to adapt their municipal law on the ‘‘taking’’ of property to the aims they 
consider desirable under changed circumstances. It is the supremacy of 
publie international law which has to be asserted in this matter. Indeed, 
too little attention has been given to the public international law aspects 
in this field, or to the principle, as stated by Professor Briggs with respect 
to the Mexican-U. S. oil dispute, that ‘‘rights of property legally aec- 
quired are to be respected and guaranteed in conformity with the recognized 
principles of international law.” What are these recognized principles 
of the contemporary (substantive) international law of foreign nationali- 
zations ? 


Tur Concept of NATIONALIZATION 


Although a clear-cut definition cannot easily be formulated, it was tenta- 
tively adopted by the Institut de Droit International in 1952: 


Nationalization is the transfer to the State, by a legislative act and in 
the public interest, of property or private rights of a designated char- 


15 For a recent survey, sce note 3 above, p. 125. 

16 Art. 24 (1), trans. in 1 Peaslee, Constitutions of Nations 614 (2d ed., 1956). 

17 Trans., Fundamental Law of Cuba, 1959 (Pan American Union, General Legal 
Division, Department of Legal Affairs), p. 7 (1959). 

18 Official Gazette, No. 130, July 7, 1960, Leyes del Gobierno Provisional de la 
Revolución XXII, p. 29; reprinted below, p. 822. 

19 But see Art. 87 of the Fundamental Law of Cuba, which provides: ‘The Cuban 
State recognizes the existence and legitimacy of private property in its broadest concept 
as a social function and without other limitations than those which, for reasons of 
publie necessity or social interest, are imposed by law.’’ 

20 Law of Nations 570 (2d ed., 1952). Italies added. 
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acter, with a view to their exploitation or control by the State, or to 
their direction to a new objective by the State. (Trans.)** 


‘‘Nationalization differs in its scope and extent rather than in its juridical 
nature from other types of expropriation.’’?? The term ‘‘expropriation,’’ 
though usually applied to measures taken in individual cases, is sometimes 
used in instances where the word ‘‘nationalization’’ as a measure of general 
change in the state’s economic and social life would be more appropriate. 
The doctrinal viewpoint of distinguishing ‘‘nationalization’’ from ‘‘ex- 
propriation’’ may indeed have little practical effect in the reality of inter- 
national legal relations. It might be preferable to use the more general 
term of ‘‘taking of property,’’ including, as stated in Article 10, paragraph 
3 (a) of Harvard Draft No, 12, of February 18, 1961: 


not only an outright taking of property but also any such unreasonable 
interference with the use, enjoyment, or disposal of property as to 
justify an inference that the owner thereof will not be able to use, 
enjoy, or dispose of the property within a reasonable period of time 
after the inception of such interference.” 


Thus, a recent agreement between the United States and Poland, deal- 
ing with claims ‘‘on account of the nationalization or other taking by Poland 
of property and of rights and interests in and with respect to property,’’ 
encompasses also in Article II (b) claims for 


the appropriation or the loss of use or enjoyment of property under 
Polish laws, decrees or other measures limiting or restricting rights 
and interests in and with respect to property.” 


Although from a conceptual viewpoint, there will be numerous borderline 
cases where ‘‘taking’’ will signify a peculiar form of preventing the ex- 


21 44 Annuaire (II) 283. No final decision was taken by the Institute, since further 
consideration of nationalization questions was discontinued. 

A similar definition is to be found in Katzarov, Théorie de la Nationalisation 226 
(1960, trans.): ‘‘ Nationalization is the transformation, in the publie interest of higher 
order, of a specifie property or of a particular activity which is or may be a means of 
production or of exchange in the wider sense of the term, into property or activity of 
the collectivity—State, community or cooperative—in view of their immediate or future 
utilization in the general, and no longer private, interest.’’ 

22 Wortley, Expropriation in Public International Law 36 (1959), 

23 The wording is identical with Art. 10, par. 3(a) of Draft No, 11, printed in 1960 
AS.LL. Proeeedings 103. 

24Of July 16, 1960, T.L.A.S., No. 4545; 43 Dept. of State Bulletin 226 (1960), 55 
A.J.IL, 540 (1961); see Rode, ‘‘The American-Polish Claims Agreement of 1960,’’ ibid. 
452, 

25 The agreement of March 30, 1960, between the United States and Rumania, speaks 
in Art. I (c) of ‘‘ Claims for the nationalization, compulsory liquidation, or other taking, 
prior to the date of this Agreement of property, rights and interests of nationals of the 
United States of America in Rumania.’’ 42 Dept. of State Bulletin 670 (1960); 54 
A.J.LL. 742 (1960). See Christenson, below, p. 617. A similar agreement with Bulgaria 
is under negotiation, 44 Dept. of State Bulletin 150 (1961). 

The agreement of Nov. 10, 1960, between the United Kingdom and Rumania, Treaty 
Series No. 82 (1960), Cmnd. 1232, refers in Art. 1 (1b) to ‘‘Roumanian measures of 
nationalisation, expropriation, State administration, liquidation and other similar meas- 
ures and regulations made or administrative action taken thereunder.’’ 
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ercise of rights to property, including intangibles such as patents and trade- 
marks, and also of contractual rights, the proper characterization of 
faetual situations will not be too diffieult. ‘‘Interventions’’ are often the 
forerunner of a formal and retroactive nationalization.” An outright 
transfer of title may no longer constitute the foremost type of ‘‘taking’’ 
property in the technique of modern nationalization. There are various 
other means of ‘‘ereeping’’ or ‘‘disguised’’ nationalization through regula- 
tions of foreign governments. Some of them were considered by the 
Foreign Claims Settlement Commission of the United States in cases of 
arbitrary and excessive taxation in Yugoslavia 8 and Bulgaria.*® Con- 
fiscatory taxation, imposed by the Cuban Mining Law No. 617 of October 
27, 1959,*° also caused the suspension of the operation of the U. S. Govern- 
ment-owned Nicaro Nickel Plant, after Cuba offered a purchase price which 
the State Department termed ‘‘so ridiculously low as to bring into question 
the good faith of the government of Cuba in making it.’’** Among the 
many measures which ultimately deprive the owner of his property rights 
is the appointment of custodians,®** especially for absentee owners, as 
recently threatened in the Congo against Belgian business interests.*° 
Nationalization of property of absentee owners has indeed played a rôle as 
retaliation against émigrés hostile to new regimes, such as in Eastern 
European countries °* and more recently also in Cuba.* 

Whether nationalization took place effectively may become a question to 
be determined by foreign courts. Section 977(b) of the New York Civil 


26 Cf. Wolfgang Friedmann, Law in a Changing Society 359 (1959): ‘‘Property, 
as if must, is no longer defined as a compound of tangible, real and personal assets, 
but the totality of all rights and interests capable of legal protection which have an 
economie value.’’ 

27 Cf. ‘The Measures Taken by the Indonesian Government against Netherlands Enter- 
prises,’’ 6 Netherlands Int. Law Rev. 227, 231 (1958). 

28 Settlement of Claims by the Forcign Claims Settlement Commission of the United 
States and its Predecessors from September 14, 1949, to March 31, 1955, pp. 93 and 
201 (1955). 

29 Foreign Claims Settlement Commission of the United States, Tenth Semiannual 
Report 24 (1960). 

80 Official Gazette, Oct. 30, 1959; see 42 Dept. of State Bulletin 157 (1960). 

3143 Dept. of State Bulletin 604 (1960). The plant was later taken over by Resolu- 
tion No. 3 of Oct. 25, 1960, implementing Nationalization Law No. 851, of July 6, 1960, 
text below, p. 822. 

32 Such practice was first introduced in 1938 in (then) Nazi-controlled Austria; see 
Domke, Trading with the Enemy in World War IT, p. 178 (1943), and The Control of 
Alien Property 126 (1947). 

83 A Reuters dispatch from Leopoldville, Aug. 2, 1960, noted a Congo government 
announcement to Belgian owners to decide whether to go back into business or sacrifice 
their firms to the government. Times (London), Aug. 3, 1960, p. 8, coL 2. 

34 Weis, ‘‘The International Protection of Refugees,’’ 48 A.J.I.L. 198, 205 (1954); 
Veiter, ‘‘Der internationale Eigentumsschutz der Fliichtlinge,’’? in Handbuch des inter- 
nationalen Fliichtlingsreehts 155, 176 (Schitzel and Veiter eds., 1960); Ileller, ‘‘Die 
Behandlung des zuriickgelassenen Fliichtlingsvermégens in der sowietischen Besatzungs- 
zone und in Ost Berlin,’’ 4 Recht in Ost und West 213 (1960); Foreign Claims Settle- 
ment Commission of the United States, Thirteenth Semiannual Report 21 (1961). 

35 Art, 24 of the Fundamental Law, quoted above, p. 587. 


590 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol 55 


Practice Act provides for the appointment of a receiver to liquidate New 
York assets of a foreign corporation which has been ‘‘dissolved, liquidated 
or nationalized ... or has ceased to do business... by revocation or 
annulment of its organic law or by dissolution or otherwise.’’ This 
statutory provision has been applied to nationalization measures in Czecho- 
slovakia,°* and, more recently, to Cuban nationalizations. In Schwartz v. 
Compania Azucarera Vertientes-Camaguey de Cuba, where a Cuban sugar 
corporation had been nationalized, the ex parte appointment of a tem- 
porary receiver was affirmed,*’ whereas in Compania Anonima Inversiones 
Venan v. Punta Alegre Sugar Corporation, it was vacated for lack of 
proof that the company ‘‘has been nationalized or has ceased to do busi- 
ness.” In Manalich v. Compama Cubana de Aviacion, S.A.,°° where the 
motion to vacate the ex parte appointment of a temporary receiver was 
denied, an order directing the receiver to surrender an airplane to the 
nationalized company was reversed on the ground that the issue of title 
and ownership can only be determined by trial. 


‘t PuBLIC PURPOSE”? or NATIONALIZATION 


Nationalization is generally recognized as the exercise of the sovereign 
right of a state to dispose of natural resources and other assets located in 
its territory, even if they belong to foreigners.*® This recognition is some- 
times qualified to the extent that the property has to be ‘‘taken for a 
public purpose or in the publie interest.’’** This concept of ‘‘publie 
utility” or ““publie use’’ or ‘‘dominant publie purpose’’ ** is embodied in 
the Constitutions of many countries as a justification for taking private 
property, above all as a protection for their own citizens against executive 
and legislative abuse. However, the determination of ‘‘public interest’’ 
by the nationalizing government *® could hardly be challenged unless it 
were wholly beyond any reasonable limit. Obviously, it was for that reason 
that Harvard Draft No. 10, of May 1, 1959, did not restrict 


takings to those for a ‘‘public purpose,” for in modern times there are 
very few limits to what a state may consider necessary for general 
benefit. If there are no other reasons, the state can always rely on 


86 Stephen v. Zivnostenska Banka, National Corporation, 3 N.Y. 2d 862 and 931 
(1957), noted in 52 AJL. 349 (1958); 23 Mise. 2d 855, 199 N.Y.S. 2d 797, 54 
AJ.I.L. 898 (1960); 213 N.Y.S. 2d 896, Jan. 12, 1961; digested below, p. 748. 

8712 App. Div. 2d 506, 207 N.Y.S. 2d 288 (2d Dept., Nov. 14, 1960). . 

38 26 Mise. 2d 520, 208 N.Y.S. 2d 361 (Sept. 28, 1960). 

89209 N.Y.S. 2d 225 (Oct. 17, 1960); 12 App. Div. 2d 486, 206 N.Y.S, 2d 746 (2d 
Dept., Nov. 3, 1960). 

40 Bishop, International Law Cases and Materials 485 (1953); Orfield and Re, 
Cases and Materials on International Law 531 (1955); Katz and Brewster, International 
Transactions and Relations, Cases and Materials 779 (1960). 

41 Art. 7 of Garcia-Amador’s Revised Draft, Fifth Report, note 5 above, p. 74. 

42 Int. Law Ass’n., Report of the Forty-Eighth Conference xi (1958). 

43 E.g, Cuban Resolution No. 1 of Aug. 8, 1960, implementing the Nationalization 
Law No. 851 of July 6, 1960, states: ‘‘It is hereby declared that these expropriations 
are effected for reasons of public necessity and use and national interest.’ 
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the needs of the national economy or on requirements of social welfare. 
An international authority would hardly be competent to pass judg- 
ment on the adequacy of such a purpose.tt 


However, Harvard Drafts Nos. 11 and 12,*5 in Article 10, paragraph 1(a), 
consider the taking wrongful, among other things, ‘‘if it is not for a 
public purpose clearly recognized as such by a law of general application 
in effect at the time of the taking.’ Schwarzenberger, in a critical com- 
ment on the Abs-Shaweross Convention on Investments Abroad,*® likewise 
objects to the omission of ‘‘public purpose,’’ considering the clause as still 
useful and its inclusion advisable, because in extreme cases ‘‘it is most con- 
venient to be relieved of the necessity to consider any other grounds which 
may give to the action taken its confiseatory character.” Admittedly, any 
absence of ‘‘publiec purpose’’ will normally be difficult to prove. The in- 
clusion of such a clause in treaties, however, may better not be requested 
from governments which might refuse it merely because they do not wish 
to make the issue of ‘‘public purpose’’a justiciable or arbitrable one under 
any contemplated machinery for the settlement of disputes. 


GOVERNMENTS’ COMMITMENTS 


Often governments will undertake to afford protection of foreign prop- 
erty in commercial treaties. Specific references calling for ‘‘international 
law’’ treatment may be found in treaties of the United States with China, 
Ireland, Italy and Iran.** Although there is no specific reference to inter- 
national law in recent treaties between the United States and the Sultanate 
of Muscat and Oman,** and Pakistan, between the United Kingdom and 
Iran,” and between the Federal Republic of Germany and Pakistan, such 


44 Preliminary Draft with Explanatory Note, May 1, 1959, p. 66. Similarly it was 
stated: ‘‘It is extremely difficult to conceive of a situation where an international 
tribunal would undertake to review a state’s determination of what is a dominating 
public purpose except in a situation so flagrant that the procedure involves a manifest 
denial of procedural justice.’? Stokes, ‘‘Some Aspects of the Protection of Foreign 
Investments under International Law,’’ Proceedings aud Committee Reports of the 
American Branch of the International Law Association 1959-1960, pp. 19, 24 (1960). 
See also note, ‘‘Expropriation of Alien Property,’’ 109 U. of Pa. Law Rev. 245, 260 
(1960). 

45 Harvard Draft No. 12 is printed above, p. 548. 

469 Journal of Public Law 147, 156 (1960). 

47 Robert R. Wilson, United States Commercial Treaties and International Law 120 
(1960). 

43 Art. IV (2) of the Treaty of Amity, Economice Relations and Consular Rights, of 
Dee. 20, 1958, in force since June 11, 1960, T.ILA.S., No. 4530; see 55 AJL. 160 
(1961). 

49 Art. VI (3) of the Treaty of Friendship and Commerce, of Nov. 12, 1959, effective 
Feb. 12, 1961, 44 Dept. of State Bulletin 164 (1961): ‘‘Neither party shall take un- 
reasonable or discriminatory measures that would impair the legally acquired rights or 
interests within its territories of nationals and companies of the other party... .’’ and 
Art. VI (4): ‘‘property ... shall not be taken without the prompt payment of just 
ecompensation.’’ See also notes 222 and 223 below. 

50 Art. 15 of the Treaty of Commerce, Establishment and Navigation, of March 11, 
1959, Iran No. 1 (1959), Cmd. 698; 9 Int. and Comp. Law Q. 311 (1960): ‘‘The 
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treaties provide for protection in accordance with international law stand- 
ards. 7 

Other countries, such as Cambodia,5? Burma * and Taiwan, restrict for 
a certain period, usually ten years, the right to nationalize new investments 
made with the approval of the Government. Thailand, in its Promotion of 
Industrial Investment Act of 1960, provides for guarantees in favor of a 
‘‘promoted enterprise”; the Nepalese Government expressly stated that 
nationalization of industry is not the policy of the Government and, if 
for reasons of overriding public purpose an industry is nationalized, full 
compensation will be granted." Such a policy was also expressed by the 
Nigerian Government.*? Moreover, the Nigerian Constitution of 1960 pro- 
vides that no interest in property 


shall be aequired compulsorily in any part of Nigeria, except by or 
under the provisions of a law that: a) requires the payment of adequate 
compensation therefor; and b) gives to any person claiming such 
compensation a right of access, for the determination of his interest 
in the property and the amount of compensation, to the High Court 
having jurisdiction in that part of Nigeria.’ 


In Ghana, Article 18(1) of the Constitution of 1960 provides for a 
declaration by the President of his adherence to certain ‘‘fundamental 


nationals and companies of one High Contracting Party shall receive equitable treat- 
ment... in respect of any measures of .. . restriction or expropriation affecting 
their property, rights and interests . . . and shall receive prompt, adequate and effective 
compensation for any such measures.’’ 

51 Art. 3 (2) of the Treaty for the Promotion and Protection of Investments (zur 
Förderung und zum Schutz von Kapitalsanlagen) of Nov. 25, 1959, Bundesrat Doe. No. 
11/61, provides (trans.): ‘‘ Nationals or companies of either Party shall not be subjected 
to expropriation of. their investments in the territory of the other Party except for the 
public benefit against compensation, which shall represent the equivalent of the in- 
vestments affected.’’ It is interesting to note that Art. 12 provides that the treaty 
shall remain in force (trans.) ‘‘also in the event of a conflict arising between the 
Parties without prejudice to the right of taking such temporary measures as are 
permitted under international law and are indispensable for assuring a supervision of 
investments’’ (italics supplied). A similar treaty was concluded between the Federal 
Republic of Germany and Iran on Feb. 28, 1961. Bundesanzeiger No. 52, March 15, 
1961. 

52 Kram, No. 221-5, of Sept. 13, 1957, Official Gazette No. 2378, p. 6. 

58 Art. 6(1) of the Union of Burma Investment Act of 1959, Burma Gazette, Sept. 
29, 1959. 

54 Art. 15 of the Taiwan Revised Statute for Investments by Foreign Nationals, of 
Dec. 14, 1959, note 3 above, p. 82. 

55 Wilde, ‘‘Investment in Thailand,’’ 9 A.J. Comp. Law 481, 492 (1960); the Indus- 
trial Promotion Act of 1954, ibid. 495, has meanwhile been replaced by Act B.[uddhist] 
E.[ra] 2503, effective Oct. 25, 1960, Government Gazette, No. 77, Sec. 88, Oct. 25, 1960. 

56 12 International Financial News Survey (International Monetary Fund) 558 (1960). 
An Investment Guaranty Agreement with Nepal, the thirty-fourth under the Inter- 
national Cooperation Administration, guarantees expressly against losses from expropria- 
tion. Dept. of State Press Release No. 270, of May 17, 1960. 

57 Associated Press Release, N. Y. Herald Tribune, Jan, 16, 1961, p. 18, col. 4. 

68 The Nigeria (Constitution) Order in Council, 1960 (Statutory Instruments 1960, 
No. 1652), Second Schedule, s.30 (1). 
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principles,” among them ‘‘that no person should be deprived of his prop- 
erty save where the public interest so requires and the law so provides.’’ 5° 
Legislative enactments of still other countries, such as the Sudan ® and 
Guinea, expressly provide for compensation in case of nationalization. 
Commitments of governments not to nationalize foreign property within 
a certain period also appear in arrangements with foreign business interests. 
For instance, in agreements made in 1958 between the Minister of Produc- 
tion of India and three foreign oil companies for the construction of re- 
fineries, the Indian Government promised that there would be no ex- 
propriation for twenty-five years and that there would be ‘‘reasonable 
compensation’’ for any expropriation after that period.®* A further ex- 
ample is Article 41(b) of the Iranian Oil Consortium Agreement between 
foreign oil companies and the Iranian Government and the National Iranian 
Oil Company, of September 19-20, 1954: 


No general or special legislative or administrative measures or any 
other act whatsoever of or emanating from Iran or any governmental 
authority in Iran (whether central or local) shall annul this Agree- 
ment, amend or modify its provisions or prevent or hinder the due 
and effective performance of its terms. Such annulment, amendment, 
or modification shall not take place except by agreement of the parties 
to this Agreement. 


Such undertakings by a government are undoubtedly intended to be 
binding; it shonld make no difference whether or not there is an explicit 
agreement not to nationalize within a certain period of time, or at any time 
during the term of a contract, or whether the agreement is silent on the 
subject of nationalization. This is especially the case when encouragement 
and an express approval are given to foreign business interests based on the 
eorernment’s right of selection and its screening process. 

If a government feels it must make changes with respect to commitments 
which have been embodied in its municipal legislation or in specific arrange- 
ments with foreign parties, will it be able to renounce its obligations and 


59 Schwelb, ‘The Republican Constitution of Ghana,’’ 9 A.J. Comp. Law 634, 648 
(1960). 

60 The Approved Enterprises (Concessions) Act of 1956, No. 8, provides that ‘‘if at 
any time any property belonging to an approved foreign enterprise is compulsorily ac- 
quired by the Sudan Government in furtherance of nationalization of any industry, 
fair and equitable compensation shall be paid for the same and the said compensation 
shall be permitted to be remitted out of the Sudan.’’ See also 65 Foreign Commerce 
Weekly, No. 5 (Jan. 30, 1961), p. 12. 

61 The Guinea, Investment Ordinanee of May, 1960, guarantees against any expropria- 
tion (toute spoliation) and, in ease of vital necessity for the economy of the country, 
provides for the purchase of foreign enterprises under conditions agreed upon by the 
parties (dans les conditions librement fixées par accord entre les parties), 

62 Narayanan, ‘‘India,’’ in Legal Aspects of Foreign Investment (ed. Wolfgang 
Friedmann) 249, 261 (1959); Merillat, ‘‘The Indian Constitution: Property Rights and 
Social Reform,’’ 21 Ohio State Bar J. 616, 624 (1960). 

63 Hearings before the Anti-Trust Subcommittee of the House Committee on the 
Judiciary, 84th Cong., Ist Sess., Ser. 3, Pt. 2, p. 1563 (1955); 2 Hurwitz, Diplomacy in 
the Near and Middle East, a Documentary Record 1914-1956, pp. 348, 374 (1956). 
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conduct its affairs in any way it sees fit? The legal effect of an under- 
taking by a government to refrain from making any unilateral changes 
‘‘has never been considered by an international tribunal before,’’ as stated 
by the United Kingdom before the International Court of Justice in the 
Anglo-Iranian Oil Co. Case. However, the concept that in the public 
interest a state will always be able to act even contrary to its commitments 
does not prevail in contemporary international law. On the contrary, the 
effective continuance of a state’s commitment was upheld in the arbitral 
award in Radio Corporation of America v. Republic of China, where limita- 
tions agreed upon by the Chinese Government under a Traffic Agreement 
were under consideration : 


The Chinese Government can certainly sign away a part of its liberty 
of action. ... It will, as any other party, be bound by law and by 
any obligations, legally accepted... .© 


A more recent example is to be found in the award in the Arbitration 
between Saudi Arabia and The Arabian American Oil Company (Aramco), 
involving the foreign state’s action in granting exclusive oil transport rights 
allegedly inconsistent with the rights of the company under an oil conces- 
sion. ‘There the arbitrators said: 


Nothing can prevent a State, in the exercise of its sovereignty, from 
binding itself irrevocably by the provisions of a concession and from 
granting to the concessionaire irretractable rights. Such rights have 
the character of acquired rights... .° 


Such commitment of the foreign government must be effective, since 


no government today enters into a contract with a foreign investor 
unless it has been given the most careful and thorough consideration 
by legal and other experts. There is no dearth of talent available to 
governments in negotiations. It is evident that resulting contracts 
represent the considered judgment of responsible officials. It is right 
to expect that they will be observed.*®’ 


Doing so in full knowledge, the government creates in the party to the 
agreement a legitimate expectation that a particular situation will be con- 
tinued, namely, freedom from nationalization of property rights. Here, in 
the case of a government’s commitment not to act in violation of a con- 
tractual agreement, good faith and a consistent attitude are expected. The 
protection of such expectations is ‘‘an essential element of a workable inter- 
national system,’’ ° and, as recently stated with regard to the expropriation 


64 Pleadings 513. 

65 3 Int. Arb. Awards 1621, 1627 (1935); 30 A.J.I.L. 535, 540 (1936). 

66 Award 61 (unpublished, available in university law libraries). The quoted 
sentences are also to be found in 6 Netherlands Int. Law. Rev. 233 (1959), and in 
U.N. Doc., note 3 above, p. 290. 

67 Haight, ‘‘ The Oil Situation in Europe and Some Related Legal Problems,’’ Address 
before the Mineral and Natural Resources Law Section, American Bar Association, Aug. 
30, 1960, p. 11. See also Wadmond, ‘‘The Sanctity of Contract between a Sovereign 
and a Foreign National,’’ 1957 Proceedings, idem, p. 177. 

68 Cheatham, ‘‘Problems and Methods in Conflict of Laws,’? 99 Hague Academy 
Recueil des Cours 230, 279 (1960, I). 
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issue under investment contracts, ‘‘The government must be held estopped 
from acting contrary to reasonable expectations that it has itself created.’’ °° 

Violation of obligations undertaken by governments in economie develop- 
ment arrangements with foreign interests was primarily asserted in in- 
stances of their premature termination. There, the argument is sometimes 
set forth that foreign corporations had themselves previously violated their 
contractual obligations, as in the Lena Goldfields Arbitration,” the Mexican 
oil expropriation,” more recently in Guinea,”? and particularly in Cuba, 
where oil refineries were seized because of the refusal of foreign companies 
to refine Soviet oil. In the latter case the companies asserted that the 
Cuban Mineral Fuel Law of 1938, on which the government had relied 
in claiming illegality on the part of the companies, provided only for the 
refining of oil produced in Cuba. They also claimed that the circumstances 
under which the refineries were established clearly gave them the right to 
import their own oil from abroad (Venezuela). Efforts by the Cuban 
Government to compel the refineries to use oil imported by the Government 
from the Soviet Union were claimed by the United States to constitute 
a breach of acquired rights.” 

The question whether a government may disregard its commitment not 
to interfere with the operation of foreign business interests, either by ad- 
ministrative measures or through devices of ‘‘creeping’’ nationalization or 
outright termination of the use of property rights by ‘‘taking,’’ has mainly 
been raised with respect to contractual rights of foreign firms under con- 
cessions. This type of arrangement, in the forefront of discussions of the 
Iranian and Indonesian situations, has been characterized ‘‘as a vehicle of 
legal relationships between a sovereign state on the one hand and an alien 
individual on the other, arising out of a special grant by the state party and 
conferring property rights, in the wide sense, upon the individual 
party.” "4 Such quasi-international agreement, of a rather unique legal 
structure,” creates as lex contractus 
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an independent legal order, regulating the relation between the parties 
exhaustively. ... This agreement creates rights and obligations which 
cannot be construed according to the municipal law of the contracting 
State, but solely in conformity with the lex contractus, except where 
the latter refers to the municipal law of the contracting State or to 
any other legal order.*® 


References to ‘‘general principles of law” as a source of international 
law *? make the ‘‘internationalization’’ of state contracts with foreign busi- 
ness enterprises manifest. The ‘‘internationalization’’ is apparent also 
through reference of disputes to ad hoc arbitration tribunals, generally 
having a national of a third country as neutral arbitrator, for which pro- 
vision has frequently been made in recent arrangements." Dealing with 
the law which regulates actions ‘‘that transcend national frontiers,’’ Judge 
Jessup observed: 


There is nothing in the character of the parties which precludes the 
application of one or the other bodies of law. . . . The liability of a 
State for its actions may be governed by international law.*® 


Application of public international law indeed becomes necessary in proper 
consideration of contractual relations between governments and foreign 
business interests. This is all the more true in countries which have not 
yet embodied in their systems of municipal law features that are pertinent 
to legal arrangements for modern economic development. 


ACQUIRED RIGHTS 


That violation of an engagement that restricts a subsequent exercise of 
the state’s sovereign power involves the latter’s responsibility is undisputed 
as far as treaties are concerned. The often-quoted Chorzów Factory 
Case ** is authority for the proposition that nationalization measures in 
violation of treaties are unlawful and entail full restitution. However, the 
Court of Appeals in Bremen, Germany, denied application of the pacta 
sunt servanda concept in the Indonesian Tobacco Case. There, a treaty 


76 Verdross, ‘‘ Protection of Private Property under Quasi-International Agreements, ’’ 
6 Netherlands Int. Law Rev. Special Issue (Liber Amicorum J.P.A. Frangois) 355, at 
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Law of Contracts Concluded by International Persons,’’ 35 Brit, Yr. Bk. of Int. Law 
84, 43 (1959). 

78 For examples, see Domke, ‘‘ International Arbitration of Commercial Disputes,’’ in 
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79 Transnational Law 2 and 102 (1956). 
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between The Netherlands and Indonesia, the Financial and Economie Agree- 
ment concluded at the Round Table Conference of 1949,°* provided with 
regard to rights of Dutch nationals that Indonesia ‘‘will adhere to the 
basic principle of recognizing such rights, concessions and licenses.’’ 
These rights were, in the opinion of the German Court, ‘‘abrogated’’ by 
statute of both countries, and ‘‘the clause granting preferential status to 
Dutch nationals was altogether abolished.’’** With good reason it was 
stated by Seidl-Hohenveldern * that the 1949 Agreement was merely a re- 
affirmation of existing law which would not lose its validity even when 
the agreement which incorporated that principle ceased to be operative. 
It was not this agreement that created the obligation of the Indonesian 
state not to terminate concession rights prematurely. The agreement itself 
characterized the obligation as ‘‘the basic principle.” The obligations of 
Indonesia toward Dutch property rights remained the same as before. 

Whether the principle of pacta sunt servanda also prevails in agreements 
other than treaties has not yet been determined by an international court. 
The argument that ‘‘the principle of pacta sunt servanda must be ap- 
plicable not only to agreements directly coneluded between States, but also 
to those between a State and foreigners,’’ was asserted by Switzerland in 
the Losinger and Company Case. There, a 1929 contract provided for 
the building of a railway in Yugoslavia by a Swiss firm; Yugoslavia later 
enacted legislation contrary to the provisions of the agreement. The 
Permanent Court of International Justice did not have occasion to de- 
termine the application of the principle of pacta sunt servanda, as the case 
was settled in the meantime. However, the concept of sanctity of con- 
tracts has been recognized as a general principle of law, common to the 
domestic and international legal order, as it was said in the arbitration 
award in Administration of Post and Telegraphs of the Republic of Czecho- 
slovakia v. Radio Corporation of America: 


. also in public law there is room for the principle of liberty in 
concluding contracts, both as regards whether an agreement should be 
entered upon at all and what contents it should contain, and in publie 
law the sentence pacta sunt servanda will also apply, just as publie 
interest requires stability as regards any arrangement legally agreed 
upon, .. $ 


It is for this very reason that in 1958 resolutions were adopted by the 
International Bar Association: 
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International law recognizes that the principle of pacta sunt servanda 
applies to the specific engagements of States towards other States or 
the nationals of other States and that in consequence a taking of pri- 
vate property in violation of a specific State contract 1s contrary to 
international law,** 


and by the International Law Association: 


the principles of international law establishing the sanctity of a State’s 
undertakings and respect for the acquired rights of aliens require 
... that the parties to a contract between a State and an alien are 
bound to perform their undertakings in good faith.®° 


It was also said in the Aramco Arbitration Award, which considered the 
concessionaire’s rights ‘‘in the nature of acquired rights”: 


The restrictions of its powers, which a State accepts by contract, are a 
manifestation of its sovereignty and States are bound to fulfil their 
obligations to the same extent as private persons 


and: 


The principle of respect for acquired rights prevents the State from 
derogating from this undertaking.” 


Contractual arrangements between governments and foreign parties indeed 
play a great rôle in international economic relations and will have a de- 
cisive Impact on the flow of private capital and the promotion of foreign 
investment. In this field reliance on good faith in the performance of 
contractual arrangements will benefit all parties, and thereby contribute to 
the development of an international economic law. 


TERRITORIALITY 


Before dealing with two other important conditions for the lawful ex- 
ercise of a sovereign’s right to nationalize, namely, non-discrimination and 
compensation, the territorial concept of nationalization should briefly be 
mentioned. A state can only effectively nationalize assets which are located 
within its own territory at the time of the nationalization. Nationalization 
laws sometimes expressly confine their application to assets located inside 
the territory of the nationalizing state, like the Iranian,” Indonesian *? and 


88 By its Committee on Protection of Investments Abroad in Time of Peace, Seventh 
Conference Report, Cologne, 1958, p. 485. 

89 Report of the Forty-Highth Conference xi (1958). 

80 Note 66 above, at 125, 87, and 109. 
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Rev. 606, 612 (1960), is not justified. The Indonesian Act No. 86 of 1958, cited in 54 
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to cover assets located in other countries. 


1961] FOREIGN NATIONALIZATIONS 599 


Cuban® laws. On the other hand, the Egyptian Decree on the Nationaliza- 
tion of the Suez Canal Company specifically provided for the taking of 
the Company’s assets outside of Egypt (‘‘AII its assets, rights and obliga- 
tions’’), thereby indicating the government’s intent to appropriate the 
foreign funds of the nationalized company as well.°* The extraterritorial 
effect of the Egyptian nationalization decree was not recognized in the Suez 
Canal settlement agreement of July 14, 1958, which provided that the 
Government of the United Arab Republic ‘‘shall leave the assets outside 
Egypt” to the Company. However, the value of the company’s external 
assets may well have been taken into consideration in computing the amount 
of the settlement sum.*¢ 

Foreign nationalization measures sometimes have extraterritorial effect 
under particular circumstances of diplomatic relations. On extending 
recognition to the Soviet Union by the Litvinov Agreement of November 
16, 1938, the U. S. Government took from the Soviet Government an as- 
signment of all amounts due ‘‘as the successor of prior Governments of 
Russia, or otherwise, from American nationals, including corporations.’’ 9 
The United States thereby consented to the application of Soviet nationali- 
zation measures to assets located in the United States. Such recognition 
and assignment would allow for the satisfaction of claims of American 
nationals which arose out of the very nationalizations.°® The determination 
of the extraterritorial effect of the Soviet decrees was later recognized in 
U. 8. v. Pink.” Indeed, wartime relations of the United States with a 
(then) Allied Government, the Soviet Union, most probably had great in- 
fluence on the court’s recognition of the extraterritorial effect of foreign 
legislation, as shown by similar wartime situations which existed in England 
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600 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


and the United States with regard to decrees of the Norwegian and Dutch 
vovernments-in-exile.? 

Some writers with experience in Communist countries have asserted that 
the foreign assets of enterprises should be included in nationalization 
measures because ‘‘the entire property of the nationalized subjects is af- 
fected as an universitas rerum,’’ or ‘‘such of the assets as are located outside 
the taking country should share the fate of the entity in its country of 
origin.’?*°* Jt has also been stated that ‘‘the jurisprudence relating to the 
territorial effect of nationalization ... has only a very restricted theo- 
retical creative value.” 1° It has a great value, however, not only theoreti- 
cal but practical, namely, to safeguard property interests outside of the 
nationalizing country. Indeed, it has been admitted that ‘‘such conflicting 
claims are settled in contemporary practice on the basis of the principle 
of territoriality.” ° The territorial restriction of any nationalization to 
the property located inside the taking state is one of the principles of 
international law which has found uniform recognition in many countries 
of the world, both in case law and in legal writings. Problems of terri- 
toriality, such as the situs of corporate interests% and of industrial 
property rights,?°* are mainly concerned with conflict of laws, with private 
international law, and therefore outside the framework of this article. 


DISCRIMINATION 


Nationalization of property of foreigners often involves discrimination 
by the manner and circumstances in which the measures are taken. In 
order to prevent nationalization from being discriminatory, it must at least 
provide equal treatment for all concerned. Such treatment can only be 
judged on the particular factual situation. But the Bremen Court of 
Appeals in the Indonesian Tobacco Case advanced a novel concept: that 
equality has to be recognized only between equals! Although the Indo- 
nesian nationalization law, by its very terms, was directed solely against 
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Dutch enterprises," the court discarded the allegation of discrimination 
because Dutch interests had previously enjoyed a highly preferred position 
and a former colonial péople therefore could well take a different attitude 
towards its ‘‘former colonial master’’ than towards other foreigners. The 
court said (¢rans.): ‘‘The equality concept means only that equals must be 
treated equally and that the different treatment of unequals is admis- 
sible.’’?°° This brings to mind the famous statement by George Orwell: 
‘All animals are equals but some animals are more equal than others.’’ 1° 
The court’s statement appears to be erroneous; it would amount to an 
encouragement to nationalize only property of nationals and corporations 
of countries that have been the primary purveyors of foreign investments. 
In practice, these nationals—the Dutch with respect to Indonesia, the 
Americans with respect to Cuba—would bear almost exclusively the losses 
entailed by the nationalization measures which were directed against 
nationals of the foreign country. In fact, Indonesia officially claimed that 
the nationalization aimed at furthering the ‘‘liberation’’ of Irian Barat 
(West New Guinea) from The Netherlands, and the Cuban Government 
expressly referred to its measures as enacted against American ‘‘economic 
aggression.” 11! Thus, the taking governments invoked retaliation, a con- 
cept exclusively reserved for actions against foreign governments and not 
at all applicable to the private property of its citizens. Another instance 
of retaliation occurred on December 1, 1960, when the United Arab Re- 
publie nationalized Belgian property interests in Egypt, alleging that 
Belgium had caused the cancellation of diplomatie relations between the 
Republic of Congo, its former colony, and the United Arab Republic. 
The Belgian Government denounced these retaliatory nationalizations as 
‘contrary to law and common sense’’;** its representative at the United 
Nations stated that Belgian nationals had been ‘‘unjustifiably deprived of 
their property.’’ 74 

Moreover, account has to be taken in any event of the well-developed 
doctrine of the minimum standard required under international law for 
the protection of foreigners. It will be of no comfort to the foreign owner 
that the nationals of the taking country receive the same treatment. The 
Cuban Agrarian Reform Law of June 3, 1959,15 though declaring in its 
preamble that ‘‘it is advisable to take measures to prevent the future 
alienation of Cuban land to foreigners,’’ provided in its Article 1 that 


107 §4 A.J.I.L. 305 (1960). 108 Ibid, 315. 

109 Animal Farm 148 (New York: Harcourt, Brace and Co., 1954). 

110 Jn the preamble to Act No. 86 of Dec. 31, 1958, trans. in 6 Netherlands Int. Law 
Rev. 291 (1959). 111 43 Dept. of State Bulletin 401 (1960). 

112 New York Times, Dee, 2, 1960, p. 8, col. 8; Dec. 3, 1960, p. 3, col. 2. 

118 Ibid., Dee. 4, 1960, p. 34, col. 3; Dec. 6, 1960, p. 6, col. 2. 

114 U.N. Doc. A/C. 2/SR. 704, of Dec. 8, 1960, p. 13. For further sequestration of 
Belgian properties in the United Arab Republic, see New York Times, Feb. 27, 1961, p. 
18, col. 1, and Feb. 28, 1961, p. 3, col. 6. 

115 Official Gazette, Year LVII—Quinquennial Volume No. XI, Annual Number 7, June 
3, 1959. See Reeves, ‘‘The Cuban Situation,’’ Report of the Committee on Interna- 
tional Law, New York State Bar Association (Dec. 31, 1960), p. 4; and Allison, ‘‘Cuba’s 
Seizure of American Business,’’ 47 A.B.A.J. 48 and 187 (1961). 
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‘land owned by a natural or juridical person in excess of thirty caballerias 
[about 1000 acres] will be expropriated for distribution among the peasants 
and agricultural workers who have no land,” thereby not restricting its 
provisions to foreigners.1® The measures taken under this Agrarian Re- 
form Law, about which the United States has protested on various oc- 
casions, "8 were held to be in conformity with the Fundamental Law by 
the Supreme Court of Cuba, which repeatedly denied the challenge ad- 
vanced by American interests.14° Equality between Cubans and foreigners 
was, however, provided only in the Cuban Agrarian Reform Law. In con- 
trast, Nationalization Law No. 851, of July 6, 1960, was directed exclusively 
against American-owned interests, in that it authorized in Article 1 


the nationalization, through expropriation, of the properties or con- 
cerns belonging to natural or juridical persons nationals of the United 
States of America or the concerns in which said persons have a ma- 
jority interest or participation even though they be organized under 
the laws of Cuba.??° 


The Resolutions implementing the Nationalization Law, of August 6, 
September 17, and October 24, 1960, and Laws 890 and 891 of October 18, 
1960, listed only American-owned enterprises to be nationalized.” In 
protesting against the Nationalization Law, the United States emphasized 
its discriminatory character, in stating it considered 


this law to be manifestly in violation of those principles of international 
law which have long been accepted by the free countries of the West. 
It is in its essence discriminatory, arbitrary and confiscatory.1*? 


This discriminatory nature of the Cuban nationalization measure was con- 
sidered as ‘‘contrary to the standards of international law,’’ in Banco 


116 See, generally, Mallory, ‘‘The Land Problem in the Americas,’’? 43 Dept. of State 
Bulletin 815 (1960); Hume, ‘‘ Agrarian Reform in the Americas’’ (address before the 
Inter-American Bar Association Conference, Bogotá, Colombia, Jan. 28, 1961), 107 Cong. 
Rec. 2647 (Feb. 28, 1961). For further references see also Eder, ‘‘ Agrarian Reform 
in Venezuela,’’ 9 A. J. Comp. Law 667 (1960). 

It may be noted that the American Bar Foundation’s proposed International In- 
stitute on Agrarian Planning will also deal with ‘‘ methods of establishing amounts and 
character of compensation due to owners.’’ 145 N. Y. Law J., No. 59, p. 1, col. 3 
(March 28, 1961). 

117 “The Instituto Nacional de Reforma Agraria (INRA) has rapidly become the 
Cuban Government’s principal instrument for extending state monopolistic practices. 
Although the original intent of INRA was confined to agrarian reform the organization 
now controls many enterprises of a non-agricultural nature and its activities are con- 
stantly increasing.’? U. S. Memorandum to Inter-American Peace Committee, Aug. 
2, 1960, 43 Dept. of State Bulletin 317, 338 (1960). Later, administration of non- 
agrarian nationalized property was carried out by the newly established Ministry of 
Industry. New York Times, Feb. 25, 1961, p. 2, col. 7. 

118 41 Dept. of State Bulletin 715 (1959); 42 ibid. 158, 237, 994 (1960). 

118 Decision No. 7, of Feb. 25, 1960. Official Gazette, March 17, 1960, p. 6604. 

120 For full text, see below, p. 822. 

121 Leyes del Gobierno Provisional de la Revolución XXIII, p. 181; XXIV, p. 127; 
XXV, pp. 181, 35, 59; 43 Dept. of State Bulletin 316 (1960). A translation of Resolu- 
tion No. 2 of Sept. 17, 1960, regarding American banks is to be found ibid. 603. 

122 43 Dept. of State Bulletin 171 (1960). 
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Nacional de Cuba v. Sabbatino. In that case a financial agent of the 
Cuban Government asserted title to a sugar shipment by reason of nationali- 
zation of the property of Compania Azucarera Vertientes-Camaguey, a 
Cuban corporation whose stock was almost wholly owned by United States 
nationals, The complaint, directed against the receiver appointed by the 
New York State Supreme Court for the Cuban corporation,?** was dis- 
missed by summary judgment, the court saying: 


The act classifies United States nationals separately from all other 
nationals, and provides no reasonable basis for such a classification. 
The deeree does not justify the classification on the basis of the con- 
duet of the owners in managing and exploiting their properties or on 
the basis of the importance to the security of the state where ownership 
of the property resides. The justification is simply reprisal against 
another government. Doubtless the measures which states may em- 
ploy in their rivalries are of great variety but they do not inelude 
the taking of the property of the nationals of the rival government. 


Discriminatory nationalization measures have been characterized as un- 
lawful even in legal writings from Communist countries, inasmuch as the 
relevant state measure cannot be “‘considered as legal if it is discriminatory 
towards aliens.’’!*5 Even when the foreigner whose property has been 
nationalized receives the same treatment as a national of the taking 
country, he will in all probability not benefit from the economic changes 
and reforms which the country undergoes. Moreover, the national of the 
taking country is supposed to make sacrifices for the good of his country, 
a principle recently elaborated in the West German legislation on the 
distribution of the burden caused by the war and the ensuing revaluation 
of currency (Lastenausgleich: equilization of burdens). This, however, 
is not the case with the alien, particularly the non-resident, who does not 
normally receive any benefits from the nationalization to justify any 
specific burden upon him. 


CoMPENSATION IN GENERAL 


Nationalization measures against foreign property are mostly challenged 
on the ground of inadequate compensation. The duty of a government to 
compensate in case of nationalization is almost universally recognized. 
This is clearly shown by the texts of the nationalization laws of Iran, Egypt, 
Indonesia, and Cuba, expressly providing for compensation, though in a 
different way.1?? Even in the state practice of Communist countries, the 


123 U. S. District Court, S. D. New York, 60 Civ. 39298, March 31, 1961, Dimock, D. J., 
digested below, p. 741. 124 See note 37 above. 

125 Magaresevie, ‘‘ The Right to Social Reform and the Restrictions of Private Alien 
Property: A Comment on Selected Issues,’’ 7 Jugoslovenska Revija za Medunarodno 
Pravo 272, 280 (1960). 

126 Cf, Schubert, ‘‘Compensation under New German Legislation on Expropriation,’’ 
9 A. J. Comp. Law 84 (1960); Ferenez, ‘‘Taxation of United Nations Nationals under 
the German Equilization of Burdens Law,’’ ibid. 262 (1960); German Federal Constitu- 
tional Court, July 25, 1960, 13 Neue Juristische Wochenschrift 2091 (1960). 

127 Notes 91-94 above. 
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obligation to pay compensation has not been denied, but recognized in 
treaties with other Communist countries?*8 and in arrangements with 
Western countries,!*® such as recently in agreements of Rumania with the 
United States =° and with the United Kingdom,’ as well as in an agree- 
ment between Poland and the United States.?*? 


PROMPT COMPENSATION 


The requirement of ‘‘prompt, adequate and effective’? compensation, re- 
peatedly asserted by the United States** in statements by government 
officials, in commercial treaties,” and in notes to the Cuban Govern- 
ment, has also been embodied in treaties of other countries, e.g., those 
between the United Kingdom and Iran," and between the Federal Re- 
public of Germany and Pakistan.** This requirement is certainly not met 
by a mere provision in the nationalization decree which leaves compensa- 
tion to a future determination by the state’s own legislation, adaptable to 
the wishes of the government. The attitude of the foreign government 
following the nationalization will be decisive in many regards. An example 
is Indonesia, which not only failed to implement the promise of payment 
of compensation contained in its Nationalization Law, but on the contrary 
made it evident in a later decree that former Dutch owners of nationalized 
property would not be compensated at all. This decree provided that, for 
enterprises partly owned by aliens other than Netherlands nationals, 
compensation would be paid only for the portion of the capital originally 
owned by such aliens.1%° This is indeed not only a new affirmation of 
the discriminatory character of the legislation but a determination not to 
pay compensation to Dutch owners at all. In the Indonesian Tobacco Case 
the German courts quite unrealistically considered a change of attitude 
of the Indonesian Government ‘‘possible,’’ 14° in spite of statements by its 


128 Drucker, ‘‘On Compensation Treaties between Communist States,’’? 229 Law Times 
279 and 293 (1960); and 10 Int. & Comp. Law Q. 238 (1961). 

128 For a survey, see U.N. Doe., note 3 above, pp. 195, 647. 

130 Of March 30, 1960, 42 Dept. of State Bulletin 670 (1960); 54 A.J.LL. 742 (1960). 

181 Of Nov. 10, 1960, Treaty Series No. 82 (1960); Cmnd. 1232. 

182 Of July 16, 1960, T.I.A.S., No. 4545; 43 Dept. of State Bulletin 226 (1960); 55 
A.J... 540 (1961); Protocol of Nov. 20, 1960, T.I.A.S., No. 4629. 

188 U. S. Aide-Memoire of Aug. 28, 1953, on N epope bon of United Fruit Company 
Property by Government of Goatenala? f 29 Dept. of State Bulletin 357 (1953). 

134 Becker (then Legal Adviser, Dept. of State), ‘‘ Just Compensation in Expropriation 
Cases: Decline and Partial Recovery,’’ 1959 A.S.I.L. Proceedings 336. 

135 Cited in notes 48 and 49 above and 222 and 223 below. 

13640 Dept. of State Bulletin 958, 41 ibid. 715 (1959); 42 ibid. 158, 238, 43 ibid. 
316, 360 (1960). 137 Cited in note 50 above. 

138 Note 51 above, Art. 3 (2) (trans.): ‘‘Compensation shall represent the equivalent 
of the investment affected. Such compensation shall be actually realizable and freely 
transferable in the currency of the other Party without undue delay.” 

139 Mentioned in the Netherlands Note of Dec. 18, 1959, 54 A.J.L.L. 484, 487 (1960). 

140 Cited in 54 A.J.I.L. 317 (1960); cf. Münch, ‘‘Les effets d’une nationalisation à 
l’étranger,’’? 98 Hague Academy Recueil des Cours 411, 455 (1959, III). 
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highest representatives which hardly made a real prospect of payment 
probable. This has proven true by subsequent events: no effort has been 
made to provide for any kind of compensation to the Dutch owners of 
nationalized property in the more than two years following the enactment 
of the Nationalization Law. 

In Cuba, the Agrarian Reform Law of June 3, 1959, provided that 
compensation *41 should be paid in twenty-year Agrarian Reform Bonds, 
with interest not exceeding four and one-half percent, and that their terms 
and conditions should be fixed ‘‘in due time.’’74* However, no bonds have 
been issued as yet.44* The mere provision that later legislation will provide 
for the payment of compensation as indicated in the nationalization decrees 
does not comply with the requirement of prompt payment or payment 
‘‘without undue delay.” It has been observed 144 that the latter term 


strikes a justifiable balance between such expressions as ‘‘immediate”’ 
(as used in the case of the Norwegian Ships), ‘‘as quickly as pos- 
sible’’ (as used in the case of Afaire Goldenberg) ,**° and a ‘‘reasonable 
period’’ (referred to in the arbitration between Portugal and Germany 
of 1930) 147 


Because delays in payment appear unavoidable in practice, Article 10(4) 
of Harvard Draft No. 12 provides for the prompt payment of just com- 
pensation in full only when there is ‘‘an express undertaking by the State 
in reliance on which the property was acquired or imported by the alien.’’ +48 
This seems to be a suggestion for a deviation from widely recognized prin- 
ciples of international law. Moreover, it seems to be a purely arbitrary 
compromise, for the Harvard Draft provides in the same Article 10(4) that 
‘a reasonable part of the compensation due is paid promptly; bonds equal 
in fair market value to the remainder of the compensation and bearing a 
reasonable rate of interest are given to the alien and the interest is paid 
promptly.’’ A recent report rightly considers this provision 


141 Note 115 above, Art. 29: ‘‘The constitutional right of owners affected by this 
Law to receive indemnification for the property expropriated shall be recognized.’’ 

142 Art. 3 provides: ‘‘The indemnity shall be paid in redeemable bonds. To that 
end an issue of Republic of Cuba bonds shall be floated in such amount, and under 
such terms and conditions, as may be fixed in due time. The bonds shall be called 
‘Agrarian Reform Bonds’ and shall be considered public securities, The issue or 
issues shall be floated for a period of twenty years, with annual interest not exceeding 
four and one-half per cent.’’ 

143 For acceptance of the Agrarian Reform Bonds, if ever issued, under protest by 
American creditors, see Alyea, ‘‘Testing the Adequacy of Compensation for Property 
Expropriated under the Cuban Agrarian Reform Law,’’ Proceedings of the Third 
Annual Conference on International Law, Cornell Law School, p. 137 (1960). 

144 ‘(Comment on the Draft Convention by its Authors,’’? 9 Journal of Public Law 
119, 122 (1960). 

145 Norway v. U.S.A., 1 Int. Arb. Awards 307 (1922). 

146 Germany v. Rumania, 2 Int. Arb. Awards 90 (1928). 

147 Ibid. 1037 (1930). 

148 For the identical wording of Draft No. 11, see 1960 A.S.I.L. Proceedings 103. The 
provision is expressly made applicable in Art. 12 (2) of the Draft to ‘‘a contract or 
concession to which the central government of a State and an alien are parties.’?’ 
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the most striking departure from what the United States Government, 
` and the preponderance of international lawyers in this country have 
regarded as established international law.'*® 


A foreign creditor may agree to accept payment of compensation in in- 
stallments where he has a justified expectation of payments being adequate 
and effective. Economic and political factors have led some states to 
-agree to installment payments in global arrangements usually designed to 
provide a basis for resuming trade relations. These ad hoc arrangements 
cannot alter principles as fundamental as the requirement of prompt 
compensation for taking of foreign property. 

Neither can the requirement of no ‘‘undue delay’’ be met by the mere 
promise to set aside certain profits which may be earned by the nationalized 
enterprise. The United States had taken the position with respect to 
Rumanian nationalization measures in 1948 


that compensation in the form of bonds of the fund of nationalized 
industry, redeemable, apparently, from the prospective profits of .the 
individual nationalized enterprises cannot be considered to provide 
prompt, adequate and effective compensation. 1"! 


Three percent bonds due in twenty-five years were considered ‘‘of uncertain 
market value’’ in the 1952 Guatemala expropriation of the land belonging 
to the American-owned Compañia Agricola de Guatemala? In any 
nationalization, the possible negotiable value of bonds given by the na- 
tionalizing state may play the decisive rôle in evaluating compensation. 
Under the Cuban Nationalization Law of July 6, 1960, which, unlike the 
Agrarian Reform Law of June 9, 1959, is applicable only to Americans 
and Ameriean-controlled Cuban companies,5* compensation for national- 
ized property shall be paid in bonds with a term of not less than 30 years. 
The annual interest of not less than 2 percent shall be paid exclusively from 


149 Report of the Committee on International Law, Association of the Bar of the 
City of New York, 15 Record 414 (1960). 150 See notes 176-179 below. 

151 J. S. note to Rumania, Sept. 7, 1948, 19 Dept. of State Bulletin 408 (1948). 

Bulgarian legislation, for instance, provided for nationalization with ‘permissible 
compensation.’’ Bonds with 3 percent interest payable in 20 years were devaluated 
by the subsequent currency reform of 1952. Moreover, ‘‘since the Bulgarian nationalized 
economy did not permit private reinvestment in the country, accordingly local currency 
was of no practical utility to a foreign national.’’ Sipkov, ‘‘Postwar Nationalizations 
and Alien Property in Bulgaria,’’ 52 A.J.LL. 469, 493 (1958). 

152 Note 133 above, at 359. An agreement of Dec. 27, 1954, provided for the return 
of the properties, and recognized the company’s right to hold reserve land for land 
rotation. U.N. Doc., note 3 above, p. 615. 

153 It may be of interest to note the Study Outline in 2 Schwarzenberger, A Manual 
of International Law 485 (4th ed., 1960): ‘‘Expropriation of the whole motor industry 
of State X, including enterprises owned by foreign nationals, with compensation t- be 
paid out of a fund, into which ten per cent of the annual profits of the concerns taken 
over are to be paid.’’ 

154 Printed below, p. 822. See also Law No. 890, of Oct. 13, 1960, Leyes del Gobierno 
Provisional de la Revolución XXV, p. 35, on the nationalization by forced expropriation 
(mediante expropiacién forzosa) of commercial and industrial enterprises. 


1961] FOREIGN NATIONALIZATIONS 607 


a fund to be established ennuall hy payment of 25 percent of the foreign 
exchange received by Cuba from sugar purchases by the United States in 
excess of three mill: nu tons.“> NS ich a fund will not become available be- 
cause the United St-i:s first reduced and later abolished the quota of sugar 
imports from Cuba.%* Said the court in Banco Nacional de Cuba v. 
Sabbatino: 


Indeed, were the sugar quota for Cuba to be restored tomorrow, con- 
tributions to the compensation :und, based on the ten year history of 
sugar purchases from Cuba before the year 1960, would be non- 
existent. The defects in the scheme are, however, more fundamental. 
The condition placed on the payment of interest on the bonds, as well 
as the uncertainty of payment at maturity, render the bonds un- 
marketable and valueless. Further, the value of the expropriated 
property is to be determined solely by appraisers appointed by the 
Cuban Government, an obviously adverse party to the interests of the 
persons whose property has been seized. Clearly, this is not adequate 
compensation within the requirements of international Jaw.157 


ADEQUATE AND EFFECTIVE COMPENSATION 


As to the requirement of adequate compensation, the paying eapacity 
of the debtor government should not be taken into consideration. It is not 
relevant that otherwise nationalization for social and economic changes 
might not be possible.4** Itis one thing for a state creditor to make allowances 
in any negotiation for settlement as part of the bargaining. It is another 
thing to coneede a rule of existing law (lex lata) that the economic capacity 
of the debtor shall determine the extent of his obligation. Moreover, no 
justifiable reason appears to exist which would impose upon foreign 
owners the burden of contributing to economic improvements in the country 
from which they, mostly non-residents, will not derive benefits themselves. 
The opinion of the Bremen Court of Appeals in the Indonesian Tobacco 
Case, that the principles of compensation would only be applied to ‘‘in- 
dividual expropriations of the conventional type’’ and not to ‘‘a shifting 
of proprietary relations . . . which was effected by a former colony after 
its independence, in order to change the social structure,’’ 1° has no basis 
in any recognized principles of prevailing international law. The same 
appears to be true with regard to another statement of the Bremen court, 
namely, that 


Compensations could not be paid in full and promptly out of the 
substance, but only be made out of the proceeds of the nationalized 


155 For the U. S. protest of July 16, 1960, see 43 Dept. of State Bulletin 171 (1960). 

156 Proclamation 3355 of July 6, 1960, 25 Fed. Reg. 6414 (1960), reducing the Cuban 
sugar quota under the Sugar Act of 1948, as amended. The President’s authority was 
extended until June 30, 1962, to prohibit Cuban sugar imports and to re-allocate the 
Cuban sugar quota. 107 Cong. Ree. 4865 (March 29, 1961). The President set the 
Cuban sugar quota at ‘‘zero’’ for the calendar year 1961. 44 Dept. of State Bulletin 
592 (1961). 

158 Cf, Committee on the Study of Nationalization, American Branch, International 
Law Association, 1957-1958 Proceedings and Committee Reports 61, 67. 

159 Cited in 54 A.J.1.L. 317 (1960). 
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enterprises. Compensation as to tims and amount must theréfore be 
made in accordance with the conditons in the expropriating state.?®° 


Such a concept would leave compensatiën wholly within the arbitrary de- 
termination of the nationalizing state itself. 

‘‘ Fair” compensation is similar to the terms ‘‘equitable,’’ ‘‘reasonable,’’ 
or “‘just’’ as being an equivalent to ‘‘:.dequate’’ compensation. However, 
in spite of the flexibility of these expressions, compensation in relative 
terms should never ‘‘authorize the State to fix compensation which, by 
reason of its amount or the time or form of payment, transforms the ex- 
propriation into a confiscatory measur? or a mere despoliation of private 
property.” 11 Any compensation should represent the value of the prop- 
erty affected, and should not be based on past taxation of properties, as in 
the Mexican oil expropriation of 1938 1° and now again in the Cuban 
Agrarian Reform Law. The latter adopted the last declared taxable value 
as the measure of compensation; a later Cuban law *® declared the measure 
of tax assessment final and not open to appeal to the courts, which are 
authorized to determine only the value of improvements made by the owner. 
The assessment of taxes, however, is based on wholly different factors and 
should not be considered as a proper method for determining compensation. 
Nor should the price of shares of companies quoted on stock exchanges 
necessarily be decisive. The Egyptian decree for nationalization of the 
Suez Canal Company provided for compensation ‘‘in accordance with the 
value of the shares shown in the closing quotations of the Paris Stock Ex- 
change’’ on the day preceding the nationalization.*** It is obvious that 
the prospect of threats finally leading to nationalization will considerably 
devaluate any quotation of company shares. 

The last requirement, ‘‘effectiveness’’ of the compensation, means that 
compensation should be paid in a beneficial form which is of real economie 
value to the former owner. It is not the currency in which payment is 
effectuated which is decisive, but rather the proper use. Sometimes re- 
investment in the country may be feasible, but this may often be impossible 
or not desirable. Certain transfer facilities have therefore been provided 
in recent treaties;*® their practical value may be doubtful, since the 
International Monetary Fund Agreement allows in any event for transfer 
restrictions on all payments in foreign exchange emergencies.?® 
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GLOBAL COMPENSATION AGREEMENTS 


Prompt, adequate and effective compensation, though not always ob- 
tained in practice, nevertheless remains the existing principle of interna- 
tional law. In concluding global compensation agreements and accepting 
lump-sum payments, states have acquiesced in an adjustment of the liability 
of the debtor government, a prerogative open to them in accepting less 
than what was due them.’*’ However, such practice does not amount to a 
new trend, much less to an abrogation of the existing customary interna- 
tional law, but rather to a compromise in a given situation. En-bloc 
settlements have often been used in adjusting international claims outside 
the field of foreign nationalizations.*® It still holds true that 


nothing that has happened during the inter-war period or since has 
abrogated the sanctity of private property abroad under international 
customary law or in accordance with the general principles of law 
recognized by civilized nations as interpreted by the Permanent Court 
of International Justice? 


There is indeed a recognition that agreements by which less than full 
compensation is accepted are based on political and economie reasons, 
prospects of further trade relations and other motives.17° Typical examples 
are the World-War-I] Peace Treaties of February 10, 1947, which pro- 
vided for a rate of compensation for loss, suffered as a result of war, of 
Allied property in the amount of two thirds of the sum necessary to make 
good the loss: 


The delegates of the Great Powers at the Peace Conference all insisted 
most emphatically that, as a matter of legal principle, full compensa- 
tion ought to be paid and that their departure from that principle was 
due to political and economic considerations only. 


Thus, the United Kingdom Delegation in the Economie Commission for 
Italy declared : 


Insofar as the United Kingdom Delegation took part in the voting 
of any of the proposals for the principle of partial compensation, this 


transferability in view of contrary foreign exchange legislation would make the claim 
to compensation illusory in practice.’’ 

The Consultative Assembly of the Council of Europe suggested a statute for private 
investments in Africa which should provide that dispossession of the investment ‘‘ cannot 
take place without fair compensation, paid without undue delay and transferable without 
restriction.’’ Europe and Africa, Council of Europe (Strasbourg, 1960), p. 27. : 

is7 For a List of Agreements on Compensation for Nationalized or Appropriated 
Property, see U.N. Doe. A/AC.97/5, Rev. 1, of Dee. 27, 1960, pp. 195 and 647. 

168 3 Whiteman, Damages in International Law 2067 (1943). 

169 Schwarzenberger, ‘‘The Protection of British Property Abroad,’’ 5 Current Legal 
Problems 295, 309 (1952). See also Verdross, Völkerrecht 99, 290 (4th ed., 1959). 

170 f: When settlements are reached, on the experience of the past, they seem to be 
only a leit-motif against which the heavier theme of practical advantage is played.’’ 
Rubin, Private Foreign Investment. Legal and Economie Realities 99 (1956). 

171 Martin, ‘‘Private Property, Rights, and Interests in the Paris Peace Treaties,’’ 
24 Brit, Yr. Bk. of Int. Law 273, 284 (1947). 
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was without prejudice to the United Kingdom’s own principle of full 
compensation, to which she still adheres, and to which she attaches 
the greatest importance.*”? 


The United Kingdom and Greek Delegations in the Economice Commis- 
sion for the Balkans and Finland likewise stated ‘‘that their participation 
in the votes on the various proposals for partial compensation would imply 
no change in their position as regards the question of compensation.’’ +*4 

State practice in obtaining global compensation for nationalization of 
foreign properties, recently again manifested by agreements with Rumania 
and Poland,1”* does not constitute a “‘creative abdication,” 1 if such ex- 
pression is meant to characterize not only a mere factual situation, but also 
an abrogation of customary international law. Rightly it was recently 
stated by John Stevenson that 


the lump-sum settlements following postwar nationalization programs 
of the Eastern Huropean countries were negotiated compromises and as 
such do not constitute a departure from the traditional international 
law principle.’ 


It was also observed by Professor Dahm?" that existing international law 
providing for compensation 


which is still presently throughout (durchwegs) adhered to, could 
not be abolished by the unilateral attitude of some states against 
foreign private property. The deterioration of the legal status of 
the individual therewith connected, contradicts also the trend peculiar 
(ergentiimlich) to modern international law, [namely] to fortify the 
legal status of the individual toward the State. [Zrans.] 178 


These global arrangements indeed imply a recognition of the obligation 
to compensate, a viewpoint advanced by writers from Switzerland,’ a 
country in the forefront of the practice of compensation agreements. 


INTERNATIONAL INVALIDITY 


If the nationalization measure is in violation of a treaty obligation, 
or of a special arrangement between the government and foreigners, or of a 
recognized principle of international law, the measure then becomes per se 
a tortious act which involves state responsibility, a principle confirmed in 


172 Peace Conference 1946. Selected Documents 480 (Dept. of State Pub. 2868, 
Conference Series 103). 173 Ibid. at 1288. 

174 Notes 24 and 25 above. 

175 As quoted by Baade, ‘‘ Expropriation Problem in Foreign Investment,’’ Virginia 
Law Weekly, Dicta No. 26, p. 1 (1960). 178 1960 A.S.LL. Proceedings 112. 

177 1 Völkerrecht 515 (1958). 

178 For recent references on the question of property protection and human rights, 
see Veiter, Die Rechtsstellung des fremden, insbesondere des deutschen Privateigentums 
in Österreich 26 (1958); Comment, ‘‘The European Convention for the Protection of 
Human Rights and Fundamental Freedoms,’’ 49 Calif. Law Rey. 172, 174 (1961). 

179 Bindschedler, ‘La Protection de la Propriété Privée en Droit International Pub- 
lic,’? 90 Hague Academy Recueil des Cours 185, 278 (1956, II); Vannod, Fragen des 
Internationalen Enteignungs- und Konfiskationsrechts 30 (1959); Heiz, Das fremde 
öffentliche Recht im Internationalen Kollisionsrecht 812 (1959). 


L961] FOREIGN NATIONALIZATIONS 611 


‘recent draft conventions.%° The nationalization measure itself is the 
vrongful act, rather than the non-performance of obligations arising out of 
he nationalization, such as the failure to compensate. This question, 
10wever, has not yet been determined by any municipal court of last resort, 
wr by an international court or arbitral tribunal. The Bremen Court of 
Appeals in the Indonesian Tobacco Case stated that nationalization, con- 
‘rary to international law, would not ‘‘oblige the national courts under 
nternational law to treat an Act of State which is contrary to international 
aw as null and void from its inception,” 18°? but only entail a claim for 
lamages to be advanced by the state of the injured national against the 
1ationalizing state. The court referred for support to articles by Baade +5 
ind Seidl-Hohenveldern.4** However, their statements are far from per- 
suasive. Baade1® referred to statements by Verdross 78° who, however, 
-elied upon the application of the act of state doctrine even to unlawful 
icts,187 and on the Underhill v. Hernandez case,7®* both of which have no 
‘elation to the question under consideration. Moreover, Verdross himself 
1as taken a different view recently in saying: 


If an expropriation without compensation or a measure discriminatory 
against a particular group of foreigners would entail [zur Folge 
haben] not the invalidity under public international law but only 
claims for damages, the rule of international law would be wholly 


180 Notes 5-10 above, 

181 Kollewijn, ‘* ‘Nationalisation’ without Compensation and the Transfer of Prop- 
mty,” 6 Netherlands Int. Law Rev. 140, 158 (1958). 

182 Cited in 54 AJ.LL. 314 (1960). 

183 fí Die Anerkennung im Ausland vollzogener Enteignungen,’’? 3 Jahrbuch fir Inter- 
iationales Recht 133, 184 (1954). 

184 í V6lkerrechtswidrige staatliche Higentumseingriffe und deren Folgen,’’ 58 Frie- 
lens-Warte 1, 15 (1955). 

185 Also in his recent articles, cited note 175 above, p. 2, and note 82 above, p. 808. 

186 ‘í Nichtige und Strafbare Staatsakte im Volkerrecht,’’ 1949 Juristische Blatter 58, 
ind Völkerrecht 261 (2d ed., 1950). Verdross, however, states in the fourth edition 
1959), p. 289, that ‘* Nach dem Grundsatz der Achtung der erworbenen Privatrechte 
st eine Wegnahme ausländischen Privatvermégens ohne Entschädigung (Konfiskation) 
‘erboten.’? 

187 Mentioning the 1942 Dutch decision in Poortensdijk Ltd. v. Soviet Republie of 
uatvia, Annual Digest 1919-1942, No. 75. In that case, however, a claim due from a 
rivate Latvian enterprise had been advanced against the government by reason of the 
atter’s nationalization measures. The Court of Appeal of Amsterdam, in confirming 
he dismissal of the action because of the Latvian Government’s acts performed jure 
mperii, applied the act of state doctrine denying jurisdiction of Dutch courts ‘‘even 
f the measures under consideration should have been taken contrary to Latvian law and 
o the general principles of international law.’’ More recently, the Court of Appeal 
f Amsterdam in the Indonesian Tobacco Case, June 4, 1959, Nederlandse Jurisprudentie 
959, No. 350, p. 355, partly translated in 7 Netherlands Int. Law Rev. 400 (1960) 
id 54 A.J.LL. 315 (1960), held that an exception (to the application of the act of 
tate doctrine) has to be made when the sovereign acts are to be considered ‘‘in 
lagrant conflict with international law.’? 

188 168 U. S. 250 (1897). For recent comments, see The Foreign Relations Law of the 
-nited States, Restatement, Tentative Draft No. 4, p. 10 (American Law Institute, 
960). 
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undermined [ausgehohlt], since there would be no longer any difference 
at all between an unlawful discriminatory nationalization and one per- 
missible under international law. [Trans.] 18° 


Seidl-Hohenveldern had asserted that (frans.) ‘‘this violation of inter- 
national law does not generally entail the nullity of the particular con- 
fiscation,’’ 18° referring to the ‘‘preponderant case law (vorherrschende 
Spruchprazis).’’1® No single ease was cited for this proposition. There 
are many decisions of arbitral tribunals +°? which awarded monetary dam- 
ages because the foreign governments had asked only for this relief. 
Mention may be made, however, of statements by the Bulgarian Katzarov 
that ‘‘the act involved is one which is always valid in an absolute way,” 193 
and the Norwegian Gihl that ‘‘courts can never undo the confiscation, de- 
clare it Invalid or order the restoration of the property to the original 
owner, except under particular conditions.” 1°% The Swiss Niederer, 
though adhering to the concept of liability only, nevertheless states that 
‘fa municipal court will consider a foreign confiscation, being contrary to 
international law, also as contrary to its publie policy.” 1° The further 
reference by the Bremen court to statements by Professor Mosler +° does 
not support its contention that only a claim for damages should follow 
from an unlawful nationalization measure. Mosler, in investigating 
whether an unlawful act must be considered invalid by courts of other 
countries, though denying such a general rule, adds, however, that (trans.) 
*‘most certainly the possibility exists of giving rules of international law 
addressed to states, an obligatory effect on the addressee [Normenadres- 
saten] of the national law.” 1° In other words, Mosler discusses the 
application of international law binding on German courts as ‘‘addressees’’ 
under German constitutional law.%% There is no court decision besides the 
Bremen case, nor any well-supported authority for the proposition that 
unlawful nationalization measures are not invalid. On the contrary, many 
publicists of international law, such as Wortley,” Lord Shaweross,?° 


189‘*Die Nationalisierung niederländischer Unternehmungen in Indonesien im Lichte 
des Vélkerrechts,’’ 6 Netherlands Int. Law Rev. 278, 285 (1959). 

190 Internationales Konfiskations- und Enteignungsrecht 43 (1952). 

191 Ibid. 36. 

192 Baade, note 82 above, at 814 and 827, note 158. 

193 Note 102 above, at 641. 

194 ‘f Pwo Cases concerning Confiscation of Foreign Property,’’? Liber Amicorum of 
Congratulations to Algot Bagge 56, at 62 (1955). 

195 (f Der vélkerrechtliche Schutz des Privateigentums,’’ Festschrift fiir Hans Lewald 
547, 552 (1953), and ‘‘Hinige Grenzfragen des ordre public in Fallen entschadi- 
gungsloser [Confiskation,’’ 11 Annuaire Suisse de Droit International 91, 98 (1954). 

196 Das Völkerrecht in der Praxis der Deutschen Gerichte 7 (1957). 

197 Ibid. 

198 Art, 25 of the Basic Law of the Federal Republie of Germany, the Bonn Consti- 
tution of 1949 (U. S. Dept. of State Pub. 3526); cf. Pigorseh, Die Einordnung 
vélkerrechtlicher Normen in das Recht der Bundesrepublik Deutschland 23 (1959); 
Kauper, ‘The Constitutions of West Germany and the United States: A Comparative 
Study,’’ 58 Michigan Law Rev. 1091 (1960). 

199 Wortley, ‘‘ Expropriation in International Law,’’ 33 Grotius Society Transactions 
25, 31 (1948): “fa title acquired by the lex situs only and unsupported by international 
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Brandon,” Verzijl”? Kollewijn,” Adriaanse,?* Hjerner, Papalam- 
brou,” Buelek °? and Dahm,?°* assume such invalidity based on the su- 
premacy of public international law. It may be noted that the Committee 
on the Juridical Aspects of Nationalization and Foreign Property of the 
International Law Association stated that 


in the opinion of Mr. Ilyde and Dr. Jansma the principle of the su- 
premacy of International Law does already fully govern the matter. 
JTenece, where a taking is in violation of International Law, such taking 
should be considered null and void. Consequently, a suit in replevin 
ought to be accepted in any such case.” 


A recent German monograph dealing with the question of invalidity on 
a comparative basis °? justifies the rule of invalidity because, among other 
things, 


a State may not be asked to renounce its own property [namely, the 
foreign assets of its nationals| in favor of the policy of another State 
which the latter considers socially progressive. That would be the 
case if its nationals . . . whose properties remain part of the economy 
of their own country [Nationalvermögen], were expropriated without 
compensation [trans.| 


and ‘‘the affront to the confiscating State is also very much less if its meas- 
ures were not recognized by reason of a rule of publie international law 
than if they were rejected merely by reference to the national ordre 
publie.” 


law, will not in fact be of international validity once the arbitrary nature of the original 
expropriation has been proved.’’ 

200**Some Problems of Nationalization in International Law,’’ International Bar 
Association, Fifth Conference Report, Monaco, 1954, pp. 14, 26. 

201‘* Tegal Deterrents and Incentives to Private Foreign Investment,’’ 43 Grotius 
Society Transactions 39, 48 (1959). 

202 The Relevance of Public and Private International Law Respectively for the 
Solution of Problems Arising from Nationalization of Enterprises,’’ 19 Zeitschrift für 
ausl. öf. Recht u. Völkerrecht 531, 541 (1958). 

203 Note 181 above, at 163. 

204 Confiscation in Private International Law 149 (1959): ‘‘To take the existence of 
the rule (against confiscation) a rule of the law of nations ought to render the con- 
fiscating a nullity.’’ 

205 ‘í General Approach to Foreign Confiscations,’’ in 2 Scandinavian Studies in Law 
177, 186 (1958): ‘* When the confiscation is not in conformity with international law or 
its recognition would be against public policy, restitution will be in order.” 

208‘*Le Problème de la Transformation et la Question de la Validité des Actes 
Etatiques Contraires au Droit International,’’ 3 Revue Hellénique de Droit International 
234, 253 (1950): ‘‘Tout acte étatique dont le sens contradit une règle du droit inter- 
national est nul, exeepté le cas où la règle du droit international en dispose autrement.’’ 

207 6 Archiv des Voélkerrechts 499 (1957). 

208 ] Völkerrecht 271 (1958), and ‘‘ Vélkerrechtliche Grenzen der inländischen Gerichts- 
barkeit gegenüber ausländischen Staaten,” Festschrift fiir Arthur Nikisch 153, 180 
(1958) ; cf. also, as to movables only, Raape, Internationales Privatrecht 620 (4th ed., 
1955). 209 Note 101 above, p. 12, par. 44, 

210 Birke, Die Konfiskation ausländischen Privatvermégens in Hoheitsbereich des kon- 
fiszierenden Staates nach Friedensvélkerrecht 196 and 202 (1960). 
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To recapitulate: Where an effort is made to restate some aspects of the 
substantive public international law (de lege lata) on foreign nationaliza- 
tions, the fact remains that there is a paucity of precedents in which 
municipal courts have decided on the illegality of a nationalization measure 
on the ground that it violates international law. Such courts indeed prefer 
to determine the effect of foreign nationalization measures from the point 
of view of private international law and of the publie policy of the forum 
with which they are more familiar than with publie international law.*™ 
Thus, German courts, for example, denied the otherwise applicable Czecho- 
slovakian law any effect because nationalizations were directed solely against 
German nationals," a specifice discrimination which was against the publie 
policy of the forum.”42 Here, the statement of the late Judge Lauterpacht 
may be recalled that 


foreign legislation, whatever the place of its purported effect, which 
is itself contrary to International Law ... may properly be treated 
as a nullity and, with regard to rights of property, as incapable of 
transferring title to the State concerned either within its territory 
or outside it.?%4 


It is this supremacy of international law which has to be stressed and 
not the reliance as in the past on the mere application of rules of private 
international law, as it was recently stated: 


... problems of private international law ...may be met with 
relative simplicity, and with a complete regard for the advancement 
of international law and welfare, by rigorous application of the prin- 
ciple of the supremacy of public international law.?*® 


This viewpoint has also been expressed more recently in Banco Nacional de 
Cuba v. Sabbatino.: There, the claim of a financial agent of the Cuban 


211 Cf. Schechter, ‘Towards a World Rule of Law—Customary International Law in 
American Courts,’’ 29 Fordham Law Rev. 313 (1960). 

2121953 Int. Law Rep. 31; on the general approach of German courts, see Graue, 
‘‘Germany: Recognition of Foreign Expropriations,’’ 3 A.J. Comp. Law 93 (1954), 
and the recent decisions of the Federal Supreme Court: Nov. 12, 1959 (18 Neue 
Juristische Wochenschrift 189 (1960); 14 Juristenzeitung 90 (1960), with note by 
Beitzke); May 5, 1960 (BGHZ, Vol. 32, p. 256, 13 Neue Juristische Wochenschrift 
1569 (1960), with notes by Mann, ibid. 2141, and Kiibel, 14 ibid. 24 (1961); 15 
Juristenzeitung 703 (1960), with note by Seidl-Hohenveldern); and Oct. 6, 1960 (14 
Neue Juristische Wochenschrift 22 (1961), 16 Juristenzeitung 127 (1961), with note 
by Seidl-Hohenveldern). On a similar approach of the Austrian Supreme Court to 
Czechoslovakian nationalizations, see decision of March 4, 1959, 1 [Austrian] Zeitschrift 
fiir Rechtsvergleichung 175 (1960), with note by Beitzke, p. 178. 

213 For decisions of West German courts on nationalization measures in the East 
German zone, see esp. the Zeiss Judgments of the Federal Supreme Court of July 25, 
1957, 53 A.J.I.L. 687 (1959); Feb. 6, 1959, 62 Gewerblicher Rechtsschutz und Urheber- 
recht 367 (1960), and Nov. 15, 1960, IZR 10/59. See also 1 Sammlung der deutschen 
Entscheidungen zum interzonalen Privatrecht 1954-1957, Nos. 57-65, pp. 128-166 (ed. 
Drobnig, 1960). 

214 1 Oppenheim, International Law 268 (8th ed., Lauterpacht, 1955). 

215 Report, note 158 above, p. 65. 

216 U. B. District Court, S. D. New York, 60 Civ. 3229, Marek 31, 1961, Dimock, D.J., 
digested below, p. 741, 
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Government, who asserted title to sugar shipments by reason of nationaliza- 
tion of property of a Cuban corporation, was dismissed because the Cuban 
nationalization decree *” violated standards of international law, especially 
by its discriminatory character *4* and the non-payment of compensation.*® 
The court, which examined the validity of the Cuban deeree under inter- 
national law, refused recognition to the nationalization measure and denied 
its enforcement, though it concerned a sugar shipment located within Cuban 
territorial waters at the time of its enactment. In refusing any respect 
to acts of a foreign state which violate ‘‘the standards imposed by inter- 
national law,’’ the court said: 


Courts of this country have the obligation to respect and enforce 
international law not only by virtue of this country’s status and 
membership in the community of nations but also because interna- 
tional law is a part of the law of the United States, see The Paquete 
Habana, 175 U.S. 677, 700; U.S. Const. Art. 1, § 8, cl. 10; 1 Oppen- 
heim, International Law 41-2 (8th ed., Lauterpacht, 1955). The con- 
clusion is inescapable that the decree in the present action is subject 
to examination in the light of the principles of international law. 
The effective method to promote adherence to the standards imposed 
by international law is to enforce these standards in municipal courts, 
particularly in view of the poverty and inadequacy of international 
remedies. 


The way must be paved for ‘‘the subordination of considerations or rules 
in the sphere of the conflict of laws to considerations and rules of public 
international law,’’*°° for ‘‘considerations of international law are more 
stable and uniform than those of public policy.’’ 3% 

Public international law regarding foreign nationalization will best be 
asserted by treaty commitments of as many countries as possible, both on 
the bilateral and multilateral basis. Edwin M. Martin, Deputy Assistant 
Secretary of State for Economic Affairs, stated in the hearings before the 
Senate Committee on Foreign Relations on the commercial treaties with 
Pakistan and France: ??? 


Persons concerned with the problems of foreign investment, not only 
in this country but throughout the world, are disturbed at the lack of 
respect shown for private property interests from time to time im 
many areas. Treaty assurances are widely regarded as an important 
means of preventing such disrespect. The formal endorsement by 
France of the property-protection rules expressed in our treaties, par- 
ticularly that regarding just compensation for property taken for 
public use, serves as a significant and timely reinforcement of our own 
efforts in this regard. We cannot consider subscription to these prin- 


217 Resolution No. 1, of Aug. 6, 1960, note 121 above, translated in note 14 of the 
court decision in the instant case. 218 Note 122 above. 

218 Note 154 above. 

220 Verzijl, note 202 above, p. 534. 

221 Wortley, note 104 above, p. 201, note 2. 

222 U, S. Senate, 86th Cong., 2d Sess., Exec. Rep. No. 12, June 26, 1960, p. 6. The 
Convention with Franee came into force on Dee. 21, 1960, 43 Dept. of State Bulletin 
902 (1960); the Treaty with Pakistan on Feb. 12, 1961, 44 ibid. 164 (1961). 
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ciples as a duty of the less developed countries alone; the readiness 
of the more developed countries to set a good example by incorporating 
these rules in agreements between themselves is a very important con- 
sideration in establishing them as worldwide standards of conduct.?”* 


It is indeed extremely important that the existing customary rule of law 
be formulated and reaffirmed in commitments in commercial treaties, invest- 
ment guarantee agreements and conventions on state responsibility.2"* It 
is true that ‘‘the chief object of all endeavours must be to establish sub- 
stantive or basie principles concerning the nature and extent of protection 
which is due to foreign property and concerning the consequences of pos- 
sible violations.” ?5 This objective can only be achieved when prevailing 
legal opinion in many countries adheres to the basic tenet that property 
and contractual rights have to be maintained in order to further the de- 
velopment of stable economic relations between the countries of the world. 


223 The most recent agreement, the Treaty of Amity and Economie Relations between 

the United States of America and the Republic of Viet-Nam, signed at Saigon, April 
3, 1961 (44 Dept. of State Bulletin 652 (1961)), provides in Art. IV (2): 
‘‘Property of nationals and companies of either Party, including direct or indirect 
interests in property, shall receive the most constant protection and security within the 
territories of the other Party. Such property shall not be taken except for a public 
purpose, nor shall it be taken without the payment of just compensation. Such 
compensation shall be in an effectively realizable form and without unnecessary delay, 
and shall represent the full equivalent of the property taken; and adequate provision 
shall have been made at or prior to the time of taking for the determination and 
payment thereof,’’ 

224 Jessup, The Process of International Law 27 (1960); Bishop, ‘‘The International 
Rule of Law,’’ 59 Michigan Law Rev. 553, 570 (1961). 

225 Observations, note 11 above, p. 4, par. 10. 


THE UNITED STATES-RUMANIAN CLAIMS SETTLEMENT 
AGREEMENT OF MARCH 30, 1960 


By Gorpon A. CHRISTENSON 


Office of the Legal Adviser, Department of State * 


I. [INTRODUCTION 


On March 30, 1960, the United States and Rumania settled by agreement 
certain claims of American nationals against Rumania. The agreement 
provides for the payment by Rumania of a lump sum in discharge of those 
claims.? 

In recent years the device of the en-bloc or lump-sum settlement of inter- 
national claims has to some extent replaced the use of the mixed claims 
commission. Lump-sum settlements between nations are not unique to the 
20th century, however, and as early as 1802, the United States paid Great 
Britain a lump sum of £600,000 ($2,664,000) to settle certain debt claims.’ 
In the 19th century also, the United States obtained lump-sum settlements 
from France, Spain, Great Britain, Denmark, Peru, Belgium, Mexico, 
Brazil and China. Early in the present century mixed claims commis- 
sions * were used in deciding claims between the United States and Great 
Britain, war damage claims against Germany,® Austria’ and Hungary,’ 


*The opinions expressed herein do not necessarily reflect the views of the Legal 
Adviser or of the Department of State. 

1 Dept. of State Press Release No. 159 of March 30, 1960. The text of the agreement 
was also printed in 54 A.J.I.L. 742 (1960). 

2 Convention for Payment of Indemnities and Settlement of Debts, signed at London 
on Jan. 8, 1802. 1 Malloy, Treaties 610 (1910). 

8 For a list of past en-bloc settlements, see Table II of Appendix B, 3 Whiteman, 
Damages in International Law 2068 j (1943). 

4A ‘‘mixed claims commission’? is a mixed arbitral tribunal with jurisdiction to 
determine all claims falling within categories enumerated in an agreement rather than 
only specifie issues of a specifie dispute. 

5 Special Agreement for the Submission to Arbitration of Pecuniary Claims, signed 
at Washington on Aug. 18, 1910, 37 Stat. 1625; U. S. Treaty Series, No. 573; 3 Red- 
mond, Treaties 2619 (1923); 5 A.J.I.L. Supp. 257 (1911). For a report of the work 
of the commission, see Nielsen, American and British Claims Arbitration (1926). 

6 Arts. 804 and 305, Annex 1-9, Treaty of Peace between the Allied and Associated 
Powers and Germany (Versailles Treaty), signed at Versailles on June 28, 1919, 3 
Redmond, Treaties 3329 at 3477-3478 (1923), 13 A.J.I.L. Supp. 326 (1919), established 
Mixed Arbitral Tribunals between each of the Allied and Associated Powers and 
Germany. The United States did not become a party to these articles of the Versailles 
Treaty. The Mixed Claims Commission, United States and Germany, decided war 
damage claims of American nationals. See the Agreement for a Mixed Commission, 
signed at Berlin Aug. 10, 1922, U. S. Treaty Series, No. 665; 3 Redmond, Treaties 
2601 (1923); 16 A.J.I.L. Supp. 171 (1922). 

7 Arts. 256 and 257 with Annex, Treaty of Peace between the Allied and Associated 
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claims between the United States and Mexico,” and claims between Panama 
and the United States.1° When the work of the United States-Mexican 
General Claims Commission remained uncompleted after two successive 
conventions which extended the existence of the Commission, and when 
practical difficulties beset the United States-Mexican Special Claims Com- 
mission, an e7-bloc settlement of all claims was the only solution. That 
settlement signaled disillusionment with mixed claims commissions. There- 
after, the major international claims settlements involving the United States 
were on a lump-sum basis. The very next settlement was one concluded on 
October 25, 1934, with Turkey. It provided for the payment of a lump 
sum of $1,300,000 to settle certain outstanding claims of American citizens 
against Turkey.'? 


Lump-Sum Settlement or International Adjudication 


A lump-sum settlement differs from international adjudication or settle- 
ment by the use of mixed claims commissions. A mixed claims commission 
is an international arbitral tribunal comprised of members of different 
nationalities and established by an agreement or a compromis for the pur- 
pose of adjudicating certain international claims generally presented on 
behalf of nationals by the state or states concerned.1? Awards are made 
by the commission on the basis of evidence establishing a valid claim under 
the law and procedure prescribed in the compromis or under international 
law. A lump-sum settlement is an agreement to settle outstanding inter- 
national claims by the payment of a single amount arrived at by diplomatic 
negotiation between governments without resorting to international adjudi- 
cation. A lump-sum settlement permits the state receiving the single 


Powers and Austria, signed at Saint-Germain-en-Laye Sept. 10, 1919. 3 Redmond, 
Treaties 3254-3255 (1923); 14 A.J.I.L. Supp. 140 (1920). 

8 Arts. 239 and 240 with Annex, Treaty of Peace between the Allied “nd Associated 
Powers and Hungary, signed at Trianon June 4, 1920. 3 Redmond, Treaties 3652-3654 
(1923); 15 A.J.I.L. Supp. 108 (1921). 

9General Claims Convention with Mexico, signed at Washington Sept. 8, 1923, 43 
Stat. 1730; U. S. Treaty Series, No. 678; 4 Trenwith, Treaties 4441 (1938); 18 
A.J.I.L. Supp. 147 (1924); Special Claims Convention with Mexico, signed at Mexico 
City Sept. 10, 1923, 43 Stat. 1722; U. S. Treaty Series, No. 676; 4 Trenwith, Treaties 
4445 (1938); 18 A.J.I.L. Supp. 143 (1924). 

10 Hunt, American and Panamanian General Claims Arbitration under the Conven- 
tions between the United States and Panama of July 28, 1926, and December 17, 1932 
(1934). 

11 Convention Providing for En Bloc Settlement of Special Claims, signed at Mexico 
City April 24, 1934, 49 Stat. 3071; U. S. Treaty Series, No. 878; 4 Trenwith, Treaties 
4487 (1938); 30 A.J.I.L. Supp. 106 (1936). See Report to the Secretary of State, 
Special Mexican Claims Commission, for a summary of the domestic distribution of the 
amount received. 

12 Nielsen, American-Turkish Claims Settlement, Opinions and Report (1937). 

13 See Ralston, Law and Procedure of International Tribunals 5, 33 (rev. ed., 1926). 

14 The device, used intermittently since 1802, has recently gained recognition as a 
means of settling claims against Communist countries whose political philosophy is 
cynical of international adjudication except when it can be used as a means to obtain 
a politically or economically desirable goal. Recent settlements include lump-sum 


1961] U. S..RUMANIAN CLAIMS SETTLEMENT AGREEMENT 619 


lump sum to distribute it among claimants under domestic procedures which 
may, of course, be guided by international law.1® While the terms of a 
settlement agreement may prescribe international standards delimiting the 
claims settled, it is not a compromis. A lump-sum settlement resolves a 
dispute by negotiation, thus eliminating the function, normally served by a 
compromis, of consenting to international arbitration of a dispute, pro- 
viding a tribunal with jurisdiction over the dispute and specifying the 
law of the case.!8 The only function remaining after a lump-sum settlement 
is the distributing function, which becomes of paramount importance.” 
If a fund received under a lump-sum settlement is insufficient to pay all 


agreements between France and Bulgaria, Norway and Bulgaria, Sweden and Bulgaria, 
the United Kingdom and Bulgaria, the United Kingdom and Czechoslovakia, the United 
Kingdom and France, the United Kingdom and Poland, the United Kingdom and 
Yugoslavia, the United States and Yugoslavia, the United States and Poland and, of 
course, the United States and Rumania. Negotiations are currently in process between 
the United States and Czechoslovakia and Bulgaria. 

15 In the Yugoslav claims program, the Foreign Claims Settlement Commission applied 
international law, for example, in distributing the lump sum received from Yugoslavia 
to eligible claimants with valid claims under the agreement as interpreted by inter- 
national law. See Settlement of Claims by the Foreign Claims Settlement Commission 
of the United States and its Predecessors 37, 183, 134 (1955). A valuable book soon to 
be published by the University of Syracuse Press on the subject of lump-sum settlements 
and their domestic distribution is Lillich, International Claims: Their Adjudication by 
National Commissions (to be published during 1961). 

16 The Yugoslav Claims Settlement Agreement of July 19, 1948, has, however, been 
called a compromis, on the ground that it refers to an agency determining awards 
domestically and permits briefs to be filed by the Yugoslav Government to protect a 
reversionary interest in any fund left over. Coerper, ‘‘The Foreign Claims Settlement 
Commission and Judicial Review,’’ 50 A.J.I.L. 868 at 877 (1956). The Yugoslav settle- 
ment agreement certainly was not a compromis in the usual sense of that word. The 
reference to the domestic agency was ambiguous and uncertain and, significantly, the 
agreement explicitly settled all the claims in advance of domestic adjudication. Art. 1 
of the agreement stated that Yugoslavia paid $17,000,000 ‘‘in full settlement and dis- 
charge of all pecuniary claims... against the Government of Yugoslavia,’’ with excep- 
tions not important here. The reversionary interest Yugoslavia had in limiting the 
domestic adjudications could not affect the negotiated settlement which took the place 
of a compromis. Settlement of Pecuniary Claims against Yugoslavia, signed at Wash- 
ington July 19, 1948, 62 Stat. (3) 2658; T.I.A.S., No. 1803. Moreover, the agreement 
stated in Art. 8: 


‘The funds payable to the Government of the United States under Article 1 of this 
Agreement shall be distributed to the Government of the United States and among the 
several claimants, respectively, in accordance with such methods of distribution as may 
be adopted by the Government of the United States. Any determinations with respect 
to the validity or amounts of individual claims which may be made by the agency estab- 
lished or otherwise designated by the Government of the United States to adjudicate such 
claims shall be final and binding.’’ (Emphasis added.) 


While the last sentence of Art. 8 refers to some type of adjudication, it must be re- 
membered that the claims were already settled and that the final and binding provision 
was inserted to make certain the amounts of the individual awards to be paid from the 
lump sum. That was a distribution function, however, not an international adjudication 
function. Coerper, in fact, examined this distinction in an earlier part of his article, 
loc. cit. above, at 873. See also Clark, Opinion in re Distribution of the Alsop Award 
(1912), 7 A.J.I.L. 382 (1918). 17 Clark, ibid. ; Coerper, loc. cit. 


620 THE AMERICAN JOURNAL OF INTERNATIONAL LAW (Vol. 55 


awards rendered according to domestic determinations, awardees usually 
share in the fund in a pro rata or equitable manner.*® 


Claims after World War II 


In the post-World-War-II period thousands of American nationals suf- 
fered loss of property they owned in Eastern European countries when 
the Communist regimes in those countries nationalized private property 
extensively and failed to provide fair compensation.’® Other claims arose 
when Bulgaria, Rumania and Hungary failed to meet obligations assumed 
in the respective Treaties of Peace between the Allies and each of those 
countries. American claimants have relied by necessity either on the diplo- 
matic intervention of the United States Government or on domestie legisla- 
tion to obtain compensation. Congress has enacted legislation vesting 
certain assets in the United States belonging to Eastern European countries 
and has authorized payment of specified claims from the proceeds of the 
liquidation of those assets.2° Regarding diplomatic intervention, the De- 
partment of State has obtained three en-bloc settlements similar to lump- 
sum settlements obtained by some Western European countries.” The 
first lump sum paid to the United States was that paid by Yugoslavia 
under the terms of the agreement of July 19, 1948.2 More recently, agree- 
ments with Rumania on March 30, 1960, and with Poland on July 16, 
1960,7* have provided en-bloc settlements of claims against those countries. 

A unique feature of the Rumanian agreement, and one which has no 
historic counterpart, is that the lump-sum settlement agreement followed 
rather than preceded the domestie claims program which distributed the 
liquidated Rumanian assets. This peculiar situation must be analyzed 
carefully, for the liquidation and distribution of Rumanian vested assets 
authorized by Congress restricted and confined the subsequent diplomatic 


18 Table II of Appendix B, 3 Whiteman, op. cit. note 3 above, lists the amounts 
of en-bloc settlements, the amounts claimed before domestie commissions, the amounts of 
the awards rendered and the percentage of recovery in cases where damages were 
allowed. An equitable arrangement has been used to compensate in full awards up to 
$1,000 and to pay $1,000 on all other awards prior to apportioning the remainder of the 
fund on a ratable basis. See Sec. 8, Title I, of the International Claims Settlement 
Act of 1949, as amended, 22 U.8.0. § 1627 (e) (1958). 

19 See generally, Doman, ‘‘ Postwar Nationalization of Foreign Property in Europe,’’ 
48 Col. Law Rev. 1148 (1948). See also note 57 below. 

20 Titles II and III of the International Claims Settlement Act of 1949, as amended, 
22 U.S.C., Ch. 21, subchs. II and III. Executive Order No. 10644, Nov. 8, 1955, 20 Fed. 
Reg. 8363, authorized the Attorney General to perform the functions granted to the 
President under the statute to liquidate Bulgarian, Hungarian and Rumanian property. 
An article on the subject, published before this action took place, is one by Rubin, ‘‘ The 
Almost-Forgotten Claimant: American Citizens’ Property Rights Violated,’’ 40 A.B.A.J. 
961 (1954). 21 See note 14 above. 

22 62 Stat. (3) 2658; T.I.A.S., No. 1803. 

23 T.I.A.S., No. 4451; Dept. of State Press Release No. 159 of March 30, 1960; 54 
A.J.I.L. 742 (1960). 

24 T.I.A.S., No. 4545; Dept. of State Press Release No. 395 of July 16, 1960; 48 Dept. 
of State Bulletin 226 (1960); 55 A.J.I.L. 540 (1961). 
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discussions regarding final settlement. The Polish agreement was more in 
the tradition of the Yugoslav agreement, and related to claims arising 
from the taking of American property by Poland. The Rumanian agree- 
ment attempted to settle three kinds of claims: claims arising from property 
takings, war damages for which compensation should have been paid under 
the Treaty of Peace with Rumania, and certain contractual obligations. 

A further comparison is important. Although most, if not all, claims 
under the Rumanian agreement have already been decided pursuant to an 
Act of Congress, the Polish claims are now being presented to the Foreign 
Claims Settlement Commission, the domestic commission competent to 
receive and determine them domestically. The Rumanian agreement merits 
analysis, not only for the benefit of private claimants involved, but also 
for a general understanding of technical, concrete experience in settlmg 
international disputes in a day when the chief talk revolves about grandiose 
schemes of the rule of law. This article is limited to an analysis of the 
Rumanian agreement and its scope and a comparison with the provisions 
of the domestic law which authorized the determination and payment of 
claims against Rumania. 


II. BACKGROUND OF THE AGREEMENT WITH RUMANIA 


When negotiations began between the United States and Rumania on 
November 16, 1959, for the purpose of arriving at a settlement of claims, 
few international lawyers or students of international claims gave much 
hope that a satisfactory agreement would be concluded or that the 
Rumanian Government would offer to pay a substantial lamp sum in settle- 
ment of the outstanding claims. 


Amount of Claims 


Most claimants had obtained awards from the Foreign Claims Settlement 
Commission of the United States under Public Law 285, 84th Congress,** 
approved by the President on August 9, 1955, by which proceeds of certain 
vested Rumanian assets in the United States were to be distributed to 
American nationals having claims against Rumania.” However, the 498 
awards rendered in the amount of $84,729,291, including $60,011,348 prin- 
cipal and $24,717,948 interest,” were inadequately covered by the fund of 


25 Dept. of State Press Release No. 778, Nov. 6, 1959. 

26 69 Stat. 562 (1955); 22 U.S.C. § 1641 (1958). 

27 The vesting of Rumanian assets which had remained blocked in the United States 
since World War II was authorized by Art. 27 of the Treaty of Peace with Rumania, 
signed at Paris Feb. 10, 1947, and in force Sept. 15, 1947, 61 Stat. (2) 1757, T.LAS., 
No. 1649; 42 A.J.I.L. Supp. 252 (1948). Such provision permitted each of the Allied 
Powers to take any action with respect to Rumanian property within its territory ‘‘and 
to apply such property or the proceeds thereof to such purposes as it may desire, within 
the limits of its claims and those of its nationals against Rumania or Rumanian mna- 
tionals, including debts, other than claims fully satisfied under other Articles of the 
present Treaty.’’ 

28 Foreign Claims Settlement Commission of the United States, Eleventh Semiannual 
Report to the Congress for the Period Ending December 31, 1959, at 1 (1960). 
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about $22,026,370 realized from vested assets.2® It seemed quite unlikely 
that an Eastern European Communist state would acknowledge or agree to 
settle its international liabilities to American nationals for the unpaid bal- 
ance in principal and interest calculated in domestic terms at over 62 
million dollars. 

On March 30, 1960, when the United States and Rumania concluded a 
settlement agreement, a lump sum of $24,526,370 was accepted as the final 
settlement of the total claims against Rumania, which, with interest, 
amounted to nearly 85 million dollars. The lump sum is made up of the 
proceeds of the vested Rumanian assets together with an additional 2.5 
million dollars payable in five installments between July 1, 1960, and 
duly 1, 1964. 


Alternatwes in Settling International Claims 


Seeming to confirm predictions that substantial lump-sum settlements 
cannot be negotiated with Communist countries without economic or politi- 
eal leverage or without concessions from the United States which indirectly 
subsidize the claims settlements, the agreement of March 30, 1960, squarely 
presents the alternatives in negotiating future lump-sum settlements: ** 
Should the United States take a pessimistic view that economic relationships 
with Communist countries are not bound to improve appreciably without 
United States concessions and, consequently, that it is best to take advantage 
of any kind of decent offer of payment before a change for the worse 
removes all hope of settlement? Or should the view bė optimistic, that 
at some point in the future the United States will be in a more favorable 
bargaining position and that it is therefore desirable to await an advantage. 
Also to be considered is the restiveness of American claimants who are eager 
to obtain compensation as soon as possible for their just claims. Naturally 
the international policies of the United States Government may urge solu- 
tions to problems for many reasons, only one of which is the enforcement 
of obligations under international law. These polyangled reasons in a free, 
empirical society never make negotiations easy and often encourage 
pragmatic solutions. But if all the varied forces behind a settlement of 
international claims are never quite known, it 1s nevertheless necessary 
to consider the results and what they imply. 


III. [INTERNATIONAL CLAIMS AGAINST RUMANIA UNDER 
Domestic LEGISLATION 


In 1955 Public Law 285%? added two new titles to the International 
Claims Settlement Act of 1949, as amended," authorizing the vesting of 
certain Bulgarian, Hungarian and Rumanian property in the United 
States (Title II) and the payment of claims against Bulgaria, Hungary, 


29 Loc. cit. note 1 above. 30 Ibid. 

81 For a subsequent lump-sum settlement see the Agreement between the United States 
and Poland of July 16, 1960, loc. cit. note 24 above; and Rode, 55 A.J.LL, 452 (1961). 

82 69 Stat. 562 (1955); 22 U.S.C. § 1641 (1958). 

33 64 Stat. 12 (1950); 22 U.S.C. § 1621 (1958). §&. 1987 was introduced on May 29, 
1961, to provide, inter alia, for adjudication of certain claims arising between the date 
of the statute and the date of the agreement. 
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Rumania, Italy and the Soviet Union (Title ITI). The Foreign Claims 
Settlement Commission of the United States received and determined the 
various claims for which provision was made, and completed the programs 
within the statutory time limit.** It submitted a report to the Congress 
at that time.*® The report included a summary of the Commission’s activi- 
ties and some of the more important decisions of the Commission. Awards 
were certified to the United States Treasury which issued payment accord- 
ing to the statutory formula. The entire program proceeded under domestic 
legislation and operated on the premise that vested assets formerly be- 
longing to Bulgaria, Hungary and Rumania were available to pay the inter- 
national obligations which had been ignored by each of those countries.*® 
Three categories of claims of American nationals against Rumania were 
determined under Title III of the new law: treaty claims, nationalization 
or other claims arising from takings, and claims arising out of certain 
matured contractual obligations. The agreement with Rumania settled 
claims of nationals of the United States arising in each of the above cate- 
gories. Ilowever, because this settlement was first preceded by a domestic 
claims program, there are several notable differences in meaning between 
the agreement and the domestic law. While the Rumanian experience may 
be useful if other similar settlements are made,” it should also serve as 
an example of the increasingly complex nature of lump-sum settlements. 
For comparative purposes the eligibility requirements of nationality and 


34 Sec. 316, Public Law 285, 84th Cong., 69 Stat. 574 (1955) ; 22 U.S.C. § 16410 (1958). 
That section limited the Commission to a four-year period for completing its determina- 
tion of claims presented under Sec. 303. 

35 Foreign Claims Settlement Commission of the United States, Tenth Semiannual Re- 
port to the Congress for the Period Ending June 30, 1959 (1960). 

36 H. Rep. No. 624, 84th Cong., Ist Sess., at 3 (1955). 

87 The applicable portions of the law are: 

í The Commission shall receive and determine in accordance with applicable substantive 
law, ineluding international law, the validity and amounts of claims of nationals of 
the United States against the Governments of Bulgaria, Hungary, and Rumania, or any 
of them, arising out of the failure to— 

‘*(1) restore or pay compensation for property of nationals of the United States as 
required by article 23 of the treaty of peace with Bulgaria, articles 26 and 27 of the 
treaty of peace with Hungary, and articles 24 and 25 of the treaty of peace with 
Rumania. Awards under this paragraph shall be in amounts not to exceed two-thirds of 
the loss or damage actually sustained ; 

‘€(2) pay effective compensation for the nationalization, compulsory liquidation, or 
other taking, prior to August 9, 1955, of property of nationals of the United States in 
Bulgaria, Hungary, and Rumania; and 

“€ (3) meet obligations expressed in currency of the United States arising out of eon- 
tractual or other rights acquired by nationals of the United States prior to April 24, 
1941, in the case of Bulgaria, and prior to September 1, 1939, in the case of Hungary 
and Rumania, and which became payable prior to September 15, 1947.’? 22 U.S.C. 
§1641b (1958), 

88 In addition to Rumania, Bulgaria, Hungary and the U.S.S.R., present law authorizes 
the Foreign Claims Settlement Commission of the United States to make awards to 
American claimants against Czechoslovakia under Public Law 85-604, 85th Cong. 
Claims against Italy under Publie Law 285 were paid from a lump sum paid by the 
Government of Italy under the terms of the so-called Lombardo Agreement, 42 A.J.ILL. 
Supp. 146 (1948). 
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ownership imposed by domestic law should be kept constantly in mind. 
Claims under Public Law 285 must have been continuously owned by 
nationals of the United States from the date of the wrong to the date the 
claim was presented. A ‘‘national of the United States’’ is defined to be 
either a natural person who is a citizen or who owes permanent allegiance 
to the United States, or a legal person organized under United States law 
if more than 50 percent interest is owned by nationals of the United States 
who are natural persons.2® The Foreign Claims Settlement Commission 
has held that under Public Law 285 the principle of continuous nationality 
applies irrespective of whether the claimant was entitled as a ‘‘United 
Nations national’’ to war damage compensation under the Treaty of Peace 
with Rumania. Thus, a claim may have been owned continuously by a 
United Nations national under the Treaty of Peace, but might not have 
been owned continuously by an American national because he may have had 
the nationality of, for example, France on the date of the Armistice with 
Rumania. 

Concerning the ownership requirements in corporate claims, at first the 
International Claims Settlement Act required 25 percent American interest 
in a non-United States corporation suffering direct loss as a condition to 
a claim by an American shareholder. Later, that requirement was 


39ff,.. (A) a natural person who is a citizen of the United States, or who owes 
permanent allegiance to the United States, and (B) a corporation or other legal entity 
which is organized under the laws of the United States, any State or Territory thereof, 
or the District of Columbia, if natural persons who are nationals of the United States 
own, directly or indirectly, more than 50 per centum of the outstanding capital stock or 
other beneficial interest in such legal entity. It does not include aliens.’’ 69 Stat. 570 
(1955) ; 22 U.S.C. § 1641(2) (1958). 

This provision was incorporated in the Rumanian agreement as part of Art. IT, sees. 
(a) and (b), which state that the claims to which reference is made in the agreement 
are those which are: 

‘f(a) directly owned by individuals who were nationals of the United States of 
America (for this purpose ownership through a partnership or an unincorporated as- 
sociation being considered direct ownership) ; 

‘‘(b) directly owned by a corporation or other legal entity organized under the laws 
of the United States of America or a constituent state or other political entity thereof, 
if more than fifty per centum of the outstanding capital stock or other beneficial in- 
terest in such legal entity was owned directly or indirectly by natural persons who were 
nationals of the United States of America.’? 

40 Claim of Margot Factor, Dee. No. Rum-30, loc. cit. note 35 above, at 99. The 
Claims Settlement Agreement with Rumania states that for purposes of paying treaty 
claims the term ‘‘nationals of the United States of America’’ refers to nationals who 
possessed U. S. nationality on both Sept. 12, 1944, the date of the Armistice with 
Rumania, and on Sept. 15, 1947, the effective date of the Treaty of Peace with Rumania. 

41°“ (bh) A claim based upon an interest, direct or indirect, in a corporation or other 
legal entity which directly suffered the loss with respect to which the claim is asserted, 
but which was not a national of the United States at the time of the loss, shall be acted 
upon without regard to the nationality of such legal entity if at the time of the loss at 
least 25 per centum of the outstanding capital stock or other beneficial interest in such 
entity was owned, directly or indirectly, by natural persons who were nationals of the 
United States.’’ 69 Stat. 573 (1955); 22 U.S.C. § 1641 j(b) (1958). 

This provision as amended in 1958 was incorporated in the Claims Settlement Agree- 
ment with Rumania as Art. II, secs. (a) and (c), the latter of which limited indirect 
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amended to apply only to claims based on indirect interests. Claims 
based on direct ownership interests by nationals of the United States in 
nationalized corporations would be considered irrespective of the ratio of 
total United States interest in the corporations. Claims by nationals of 
the United States owning a direct interest in nationalized corporations with 
less than 25 percent total United States ownership interest, which pre- 
viously had been denied,*? were redetermined on the basis of the amend- 
ment. Claims based on indirect United States ownership interest, such as 
the taking of property of a foreign corporation, still required 25 percent 
of the beneficial ownership in the corporation suffering the loss to be in 
nationals of the United States who were natural persons. 


IV. Cuamms SETTLED BY RUMANIAN CLAIMS AGREEMENT 


There is no doubt that the United States Government has the power to 
enter into lump-sum settlements with foreign governments and to settle 
claims of its nationals as delineated in a settlement agreement between the 
two governments.** If claims of United States nationals are settled by 
such agreements, the United States is not obligated legally to compensate 
its nationals for any difference between the actual loss and any amount 
received from the distribution of a lump sum.** Where distribution may 


claims to those: ‘‘(¢) indirectly owned by individuals or corporations within sub- 
paragraphs (a) or (b) of this Article through interests, totalling twenty-five per centum 
or more, in a Rumanian legal entity.’’ See loc. cit. note 39 above, for sec. (a). 

Note the disparity between the indirect rights of individuals under the agreement 
and under the statute. The statute grants rights to recover for indirect loss in a non- 
U. S. corporation with 25 percent American beneficial ownership interest. The agree- 
ment is narrower, limiting the eligibility to persons with indirect interests in Rumanian 
corporations. Thus, if a claimant with an interest in a German corporation, for ex- 
ample, has an award under the statute, could other awardees bring an action to prevent 
the Secretary of the Treasury from paying any additional amounts to the former 
awardee on the theory that to do so would constitute a breach of the international agrec- 
ment and deplete the available fund? If that action prevailed, would the claimant have 
a claim against the United States under the theory of Seery v. U. S., 127 Fed. Supp. 
601 (Ct. Cl., 1955) for compensation for the taking of an acquired right without due 
process of law? See Ely, ‘‘A Hidden Hole in the Fifth Amendment: Treaty Power 
versus Property Rights: A Substitute for the Bricker Amendment,’’ in Hearings before 
a Subcommittee of the Committee on the Judiciary, U. S. Senate, 84th Cong., Ist Sess., 
on S.J. Res. 1, at 920 (1955). 

4272 Stat. 527 (1955); 22 U.S.C. $1641 j(b) (1958). This amendment was in- 
corporated in the agreement as part of Art. TI, secs. (a) and (e), loc. cit. notes 39 and 
41, above. 

43 See Claim of Eugene L. Garbaty, Dec. No. Rum-13, loe, cit. note 35 above, at 93. 

44 A state is under no legal obligation to its nationals in the international settlement 
of claims of those nationals. Any amount received seems legally to be a national fund 
on which no elaimant has a lien. See Nielsen, American-Turkish Claims Settlement, 
Opinions and Report 4-5 (1937). See also LaAbra Silver Mining Co. v. U. S., 175 
U. 8. 423; Frelinghuysen v. Key, 110 U. S. 63; Williams v. Heard, 140 U. S. 529. The 
U. S. Supreme Court in the foregoing cases emphasized that claims espoused by govern- 
ments on behalf of nationals are international claims and are settled between govern- 
ments. 

45 Ibid. In the ‘‘Alabama’’ claims settlement with Great Britain, the U. S. Supreme 
Court clarified the nature of the settlement in two cases. In each of them it was held 
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partially have taken place domestically from proceeds of vested assets at a 
time prior to a lump-sum settlement, there is no reason for a different rule. 
It would be useful, therefore, to enumerate the categories of claims settled 
by the Rumanian agreement and to compare them with claims allowed 
under Public Law 285. As this is done, however, one perceives that there 
are several categories of possible claims uncompensated by Publie Law 
285, which the United States agreed not to present, and in one situation a 
right given by Public Law 285, in theory, at least, which was not given 
by the agreement.*® 

The possible categories of recipients are: (1) awardees under the Ru- 
manian claims program of Public Law 285, and (2) persons whose claims 
were not included within Public Law 285, but were settled by the agree- 
ment. Although the Secretary of State has authority to distribute an 
award paid by a foreign government, if he acted under that authority 


that the fund was awarded to the United States as a nation and that the United States 
had no legal or equitable obligation to pay the proceeds to the claimants. The Congress, 
however, chose to distribute the money among the claimants with valid claims. U. S. v. 
Weld, 127 U. S. 51 (1888); Williams v. Heard, 140 U. S. 529 (1891). In the latter 
decision the Supreme Court said: 

“í The fund was at all events, a national fund, to be distributed by Congress as it saw 
fit. True, as citizens of the United States had suffered in person and property by reason 
of the acts of the Confederate cruisers, and as justice demanded that such losses should 
be made good by the Government of Great Britain, the most natural disposition of the 
fund that could be made by Congress was in the payment of such losses. But no in- 
dividual claimant had, as a matter of strict legal or equitable right, any lien upon the 
fund award, nor was Congress under any legal or equitable obligation to pay any claim 
out of the proceeds of that fund.’? 

See also Meade v. U. S., 2 Ct. Cl. 275 (1866), aff’d. 9 Wall. 691 (1869); Gray v. 
U. S., 21 Ct. CI. 840 (1886). It was held in the Meade case that the decision of the 
commission set up to distribute a sum provided in an international settlement was final 
and not reviewable in the Supreme Court. In the Gray case, the Court of Claims indi- 
eated that a person whose claim has been waived by his government has a right against 
that government, especially under the U. 8. Constitution, although ‘‘a right often exists 
where there is no remedy, and a not infrequent illustration of this is found in the rela- 
tion of the subject to his sovereign, the citizen to his government.’’ In Haas v. 
Humphrey, 246 F. 2d 682 (D. C. Cir.), cert. denied, 355 U. S. 854 (1957), the contention 
was made that the U. S. Government, in settling the claimant’s rights against Yugo- 
slavia without his consent, took private property without due process. However, the 
court refused jurisdiction on grounds that the decision of the Foreign Claims Settlement 
Commission of the United States was final in distributing to claimants a lump sum re- 
ceived by the United States in full settlement of claims of American nationals against 
Yugoslavia, and that there was no indication of a violation of procedural due process. 

46 See note 41 above. 

47 The first payment was due on July 1, 1960, and was paid. The next payment is due 
of July 1, 1961, and the last payment of five annual installments is due on July 1, 1964. 
31 U.S.C. § 547 (1958) reads: 

‘* All moneys received by the Secretary of State from foreign governments and other 
sources, in trust for citizens of the United States or others, shall be deposited and 
covered into the Treasury. 

‘(The Secretary of State shall determine the amounts due claimants, respectively, from 
each of such trust funds, and certify the same to the Secretary of the Treasury, who 
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in distributing the balance of the Rumanian lump sum when received, there 
may be problems of possible conflict with the pre-agreement distribution 
authorized by the Congress under Public Law 285. 

The three types of claims settled were: claims of American nationals 
arising under the Treaty of Peace with Rumania, claims arising from the 
nationalization or other taking of property of American nationals prior 
to March 30, 1960, and those arising from certain defaulted contractual 
obligations.*® While theoretically the agreement created some interstices 
resulting because it was broader than the earlier domestic law, the practical 
results indicated that any claims falling in the interstitial areas were de 
minimis. 


Treaty Claims 


The treaty claims settled by the agreement arise from Articles 24 and 
25 of the Treaty of Peace with Rumania. Article 24 provides for the 
restoration of all legal rights and interests in Rumania of United Nations 
nationals as they existed on September 1, 1939, and for the return of all 
property in Rumania of United Nations nationals as it existed on the date 
of the treaty. Furthermore, the Rumanian Government is responsible for 
compensating United Nations nationals, whose property was damaged or 
lost as a result of the war and cannot be restored, ‘‘to the extent of two- 
thirds of the sum necessary at the date of payment, to purchase similar 
property or to make good the loss suffered.’’*® Article 25 obligates 
Rumania to restore or grant compensation for property, rights and in- 


shall, upon the presentation of the certificates of the Secretary of State, pay the amounts 
so found to be due. 

‘Each of the trust funds covered into the Treasury as aforesaid is appropriated for 
the payment to the ascertained beneficiaries thereof of the certificates provided for in 
this section. (Feb, 27, 1896, ch. 34, 29 Stat. 32.) ”? 

48 Loc. cit. note 26 above. Par. 1 of Art. I of the agreement reads: 

‘*(1) The Government of the United States of America and the Government of the 
Rumanian People’s Republie agree that the lump sum of $24,526, 370, as specified in 
Article IIT, will constitute full and final settlement and discharge of the claims described 
below: 

‘í (a) Claims for the restoration of, or payment of compensation for, property, rights 
and interests of nationals of the United States of America, as specified in Articles 24 
and 25 of the Treaty of Peace with Rumania which entered into foree on September 15, 
1947. 

‘*(b) Claims for the nationalization, compulsory liquidation, or other taking, prior 
to the date of this Agreement of property, rights and interests of nationals of the United 
States of America in Rumania; and 

“ (e) Claims predicated upon obligations expressed in currency of the United States of 
America arising out of contractual or other rights acquired by nationals of the United 
States of America prior to September 1, 1939, and which became payable prior to 
September 15, 1947.’ 

49 Treaty of Peace with Roumania, signed at Paris Feb. 10, 1947 (in force Sept. 15, 
1947), Art. 24, pars. 1 and 4. 42 A.J.L.L. Supp. 259 (1948); T.LAS., No. 1649, at 
52~53. 
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terests of persons who had been deprived of such property by sequestration, 
confiscation or control because of race or religion of the owners.®° 
Under Article 24, the term ‘‘United Nations nationals” means 


individuals who are nationals of any of the United Nations, or 
corporations or associations organised under the laws of any of the 
United Nations, at the coming into force of the present Treaty, pro- 
vided that the said individuals, corporations or associations also had 
this status at the date of the Armistice with Roumania.™ 


Also included within the term were ‘‘all individuals, corporations or as- 
sociations which, under the laws in force in Roumania during the war, 
have been treated as enemy.” © Rumania made no attempt to fulfill the 
foregoing treaty obligation." Accordingly, certain Rumanian assets in the 
United States were not returned, as assets were, for example, in the case of 
Italy." While the compensation provisions of the Treaties of Peace with 
Italy, Rumania, Hungary and Bulgaria were similar, only Italy has 
honored those obligations. 

Some valid treaty claims may have been settled by the agreement but 
were not considered under Publie Law 285. This possibility may be found 
in certain claims of nationals of the United States which were based on 
interests in legal entities whose property was lost or damaged during the 
war. Corporations or juridical persons qualify as United Nations na- 
tionals under the Treaty of Peace if they were organized in the territory 
of one of the United Nations. As pointed out previously, Public Law 
285 requires any corporation or juridical person organized in the United 
States to have 50 percent of its stock owned by natural American nationals 
before it is eligible to claim under Publie Law 285. Thus, a United States 
corporation with 49 percent United States ownership interest would be an 


50 Art. 25. Ibid. at 54. 51 Art. 24, par. 9(a). Ibid. at 55. 

52 Ibid. 

53 Although a U. S. representative was sent from the United States to Bucharest in 
1948 and remained until 1950, attempts to evoke a response from the Rumanian Govern- 
ment regarding its treaty obligations were futile. 

54 By the so-called ‘‘Lombardo Agreement’’ Italy paid the United States $5,000,000 
for the compensation of war damage claims of American nationals against Italy for 
which provision was not made in the Treaty of Peace with Italy. See Art. II of the 
Memorandum of Understanding with Italy, signed at Washington on August 14, 1947, 
T.LA.S., No. 1757, at 32; 42 A.J.LL. Supp. 152 at 154 (1948). Those claims were de- 
termined by the U. S. Foreign Claims Settlement Commission pursuant to Sec, 304 of 
Publie Law 285, which also established the Bulgarian, Hungarian and Rumanian claims 
program in See. 303. In return for the payment of the lump sum by Italy, the United 
States released enemy assets and blocked accounts, permitting a return to Italy. Art. I 
of the Memorandum of Understanding, cited above, and Annex I thereof set forth the 
details of the release of Italian property. The obligations of Italy under the Treaty of 
Peace have consistently been honored with respect to U. N. nationals, and Italy has 
paid treaty claims in good faith. Al disputes arising under the Treaty of Peace have 
gone to the U. S.-Italian Conciliation Commission, established under Art. 83 of that 
treaty. However, see Kane, ‘‘Some Unresolved Problems Regarding War Damage 
Claims under Article 78 of the Treaty of Peace with Italy,’’ 45 A.J.L.L. 357 (1951). 

55 They were all drafted simultaneously at the Paris Peace Conference in 1946. See 
Paris Peace Conference, 1946 (Dept. of State Pub. No. 2868). 
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eligible claimant under the Treaty of Peace but not under Publie Law 285 
as incorporated in the settlement agreement. The gap is filled partially, 
though not entirely, by the provision in Publie Law 285 which pierces 
the corporate veil to allow an indirect claim of a national of the United 
States based on war damage to property of a corporation not technically 
a national of the United States if 25 percent of the stock is beneficially 
owned by nationals of the United States. However, in contrast with this 
20 percent ownership requirement, the Treaty of Peace did not require 
United Nations nationals to own any minimum interest in non-United 
Nations corporations as a condition to compensation. Any United Nations 
national had a right on the basis of the Treaty of Peace to receive pro rata 
compensation for property indirectly owned, so long as the corporation 
directly owning the property did not qualify as a United Nations corpora- 
tion. Consequently, under Public Law 285 all United States corporations 
having less than 50 percent United States ownership and persons who are 
nationals of the United States having interests in corporations with less 
than 25 percent direct or indirect United States ownership interest were 
ineligible to be compensated for treaty claims, even though both types of 
claimants were eligible under the treaty. 

Comparing the foregoing domestic law with the settlement agreement, 
which necessarily incorporates the nationality and ownership provisions 
of Public Law 285, it is evident that any United States claimants with 
rights under the Treaty of Peace can receive nothing more than was 
provided under that law. Most treaty claims were determined under 
Public Law 285 by the Foreign Claims Settlement Commission, or its 
predecessor, in advance of the settlement agreement. If there are any 
treaty claimants who were ineligible under Public Law 285, the agreement 
should not be used as an argument to seek any greater rights than Congress 
has already provided after careful consideration. The United States 
specifically agreed in Article IV of the settlement agreement not to espouse 
claims of nationals of the United States within the claims categories set 
forth in the agreement and Public Law 285, irrespective of whether claim- 
ants were eligible or not under the provisions relating to nationality and 
ownership of elaims.** 

A eapsulized comparison is that the Treaty of Peace was broader in its 
eligibility requirements than Public Law 285 and the agreement following 
its general policy. The resulting theoretical gap between the claims actu- 
ally determined and the possible claims which were settled but not 
previously determined may be justified on the ground that American na- 


56 Article IV of the Agreement states: 

‘(As from the date of this Agreement, the Government of the United States of 
America will not pursue or present to the Government of the Rumanian People’s Re- 
publie claims falling within the categories set forth in paragraph (1) of Article I of 
this Agreement, without regard to whether the claimants qualify under paragraph (2) of 
Article I and Article II of this Agreement, or claims predicated upon obligations ex- 
pressed in other than currency of the United States of America arising out of con- 
tractual or other rights acquired and payable prior to the date of this Agreement.’’ 
(Emphasis added.) 
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tionals in all claims categories should be treated equally. Equality of 
treatment is not accomplished by allowing more favorable eligibility re- 
quirements for treaty claimants than for claimants whose property was 
taken without compensation. The reasonableness of equal treatment under 
United States law is more apparent after simple calculations show that none 
of the claimants will receive full compensation. As a practical matter, 
though, there are probably very few claims falling between the broad 
eligibility requirements of the treaty and the more strict requirements of 
the law and agreement. This analysis has been suggested only as an at- 
tempt to understand the problems inherent in settlement agreements which 
follow rather than precede domestic adjudications. 


Nationahzation Claims 


The agreement of March 30, 1960, also settled all claims arising from 
the nationalization or other taking of property, rights and interests of 
American nationals in Rumania prior to the date of the agreement. Fol- 
lowing the war, Rumania and other Eastern European countries national- 
ized privately owned property extensively.°7 When, in addition to flouting 
the compensation provisions of the Treaty of Peace, Rumania did not pay 
compensation for the taking of United States property, the Government 
of the United States decided to retain Rumanian assets vested under the 
Trading with the Enemy Act ®* and blocked under Executive Order 8389 
of April 10, 1940.5° The United States was under no international obliga- 
tion to return Rumanian assets or to unblock them, for the Treaty of Peace 
permitted the United States to use such assets for the payment of certain 
claims against Rumania arising out of the war or otherwise. To what 
extent they should be used to pay nationalization claims presented another 


57 See generally: Doman, ‘‘Compensation for Nationalised Property in Post-War 
Europe,’? 8 Int. Law. Q. 323-342 (1950); ‘Post-War Nationalization of Foreign 
Property in Europe,’’ 48 Col. Law Rev. 1148 (1948); Drucker, 36 Grotius Society 
Transactions 75 (1951); Friedman, Expropriation in International Law (1953); 
Gutteridge, ‘‘Expropriation and Nationalization in Hungary, Bulgaria and Rumania,’’ 
1 Int. and Comp. Law Q. 14-28 (1952); Herman, ‘‘War Damage and Nationalization in 
Eastern Europe,’’ 16 Law & Contemporary Problems 498 (1951); Rado, ‘‘ Czechoslovak 
Nationalization Decrees: Some International Aspects,’’ 41 A.J.I.L. 795-806 (1947); Re, 
Foreign Confiscations (1951); Sharp, Nationalisation of Key Industries in Eastern 
Europe (1946); Wortley, Expropriation in International Law (1959). 

58 40 Stat. 411; 50 App. U.S.C. §§ 1-39 (1958). 

595 Fed. Reg. 1400 (1940). 

60 Art. 27 of the Treaty of Peace with Rumania, cited note 27 above, at 56-57, pro- 
vides for the retention and disposition of Rumanian assets in the territory of the Allied 
Powers. Par. 1 of that article states: 

‘1, Each of the Allied and Associated Powers shall have the right to seize, retain, 
liquidate or take any other action with respect to all property, rights and interests which 
at the coming into force of the present Treaty are within its territory and belong to 
Roumania or to Roumanian nationals, and to apply such property or the proceeds thereof 
to such purposes as it may desire, within the limits of its claims and those of its na- 
tionals against Roumania or Roumanian nationals, including debts, other than claims 
fully satisfied under other Articles of the present Treaty. All Roumanian property, or 
the proceeds thereof, in excess of the amount of such claims, shall be returned.’’ 
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question. The original bill introduced and passed in the House of Repre- 
sentatives limited payment of nationalization claims to those arising prior 
to the effective date of the treaty, September 15, 1947, on the theory that 
while most nationalizations took place after that date, it would be unfair 
to war damage claimants to use enemy assets to pay claims which had 
not arisen at the time the Treaty of Peace was effective. However, the 
bill was amended in the Senate and finally approved, as amended, to permit 
awards to be made with respect to nationalization claims arising after 
September 15, 1947, and before August 9, 1955, the date the Act was 
approved by the President.® 

The agreement not only settled claims of nationals of the United States 
based on the nationalization or other taking by the Rumanian Government 
of property owned by those nationals prior to August 9, 1955, but also 
settled similar claims which arose from August 9, 1955, to March 30, 1960, 
the date of the settlement agreement. Although claims arising prior to 
August 9, 1955, were determined by the Foreign Claims Settlement Com- 
mission under Public Law 285, very few claims have arisen after that date. 

Concerning the scope of the settlement agreement and its relationship 
to claims based on nationalization or other taking, there is another problem 
which raises the interesting question of a possible conflict in interpretation 
of international law by the Foreign Claims Settlement Commission, a do- 
mestie agency, and by the United States Department of State, the Depart- 
ment charged with the conduct of foreign affairs. Which view should 
prevail in ascertaining the scope of the settlement agreement under discus- 
sion, that is worded almost identically with the domestic legislation under 
which claims were decided in advance of the international settlement agree- 
ment? A specific example illustrating the conflict is the determination 
by the Commission that, under Public Law 285, debts of nationalized con- 
cerns, secured or unsecured by mortgages, were not ‘‘taken’’ by the 
Rumanian Government by the nationalization of the corporations concerned. 
Consequently, holders of mortgages and unsecured ereditors did not have 
valid claims under the domestic claims program. The Commission was 
admonished by the statute to apply ‘‘applicable substantive law, including 
international law.’ It is, of course, recognized that the lability of 


61 H. Rep. 624, 84th Cong., Ist Sess, 13 (1955). 

62 Sec. 303(2), Public Law 285, cited note 32 above. 

63 Universal Oil Products Co., Claim No. Rum-30,531, Dec. No. Rum-547, loc. ett. note 
35 above, at 117 (1958); European Mortgage Series B Corporation, Claim No. Hung- 
22,020, Dec. No. Hung-1,605, tbid. at 72. In the latter claim, Commissioner Pearl Carter 
Pace wrote a dissent which appears to reflect the correct rule of international law, that 
a secured creditor interest constitutes an interest in property which may be taken when 
the debtor corporation is nationalized. Ibid. at 78. In support of the dissent, sce 
Claim of Joseph and Liana Mention, Docket No. Y-435, Settlement of Claims by the 
F.C.8.C. of the United States and its Predecessors 92 (1955). It is also interesting to 
compare the lump-sum settlement agreement concluded between the United States and 
Poland on July 16, 1960, which provides in Art. 2(c) that claims include ‘‘ debts owed 
by enterprises which have been nationalized or taken by Poland and debts which were a 
charge upon property which has been nationalized, appropriated or otherwise taken by 
Poland.’’ Loe. cit. note 24 above, 
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Rumania to compensate United States nationals for property taken is based 
on international law. If, under the correct rule of international law, the 
mortgage and debt claims are valid international claims, for which there is 
substantial support, the agreement settled them and it seems incongruous 
that they are valid internationally while invalid under domestic interpre- 
tation. That conclusion would raise the further question whether to make 
some compensation available to those claimants from the proceeds of the 
intergovernmental lump-sum settlement. If, however, the denial of the 
mortgage and debt claims by the Foreign Claims Settlement Commission 
was correct under international law, then the lump-sum agreement did 
not settle those claims. 

The foregoing sharply ae how the Foreign Claims Settlement 
Commission as a domestic claims commission may influence the provisions 
which are inserted in lump-sum agreements entered into after domestic 
determination of the claims involved. The Department of State takes 
cognizance of the fait accompli without disputing the correctness of the 
principles of international law applied. Thus, while the Rumanian settle- 
ment rested on the decisions of the Foreign Claims Settlement Commission, 
the Commission’s determination denying mortgage and debt claims was 
not influential in regard to the subsequent Polish Claims Settlement Agree- 
ment.®* Accordingly, the conclusion derived from the above is that the 
position of the Department of State in general is not necessarily influenced 
by the decisions of the Foreign Claims Settlement Commission, except when 
the lump-sum agreement is itself limited by antecedent determinations ap- 
plying international law under a domestic claims program. 


Dollar Obligation Claims 


Claims based on contractual rights expressed in the currency of the 
United States and acquired by nationals of the United States before Sep- 
tember 1, 1989, which became payable before September 15, 1947,°° were 
settled by the agreement. The Foreign Claims Settlement Commission held 
that those claims arose principally from dollar bonds purchased by Ameri- 
cans. The provisions of the agreement and of the applicable portions of 
Public Law 285 are nearly identical regarding their settlement and pay- 
ment. 

The Foreign Claims Settlément Commission has held that a contract 
right acquired prior to September 1, 1939, must have been acquired by a 
national of the United States who had that status on the date of acquisition 
and not merely on the date of repudiation or total default of the obliga- 
tion.** The contract obligation so acquired must have been by its own 


64 Ibid. 

65 The Agreement and Public Law 285 as interpreted by the Foreign Claims Settlement 
Commission impose a requirement of American nationality which a claimant must have 
acquired on or before Sept. 1, 1939. Hedwiga Geller, Claim No. Hung-20,506, Dee. No. 
Hung-36, op. cit. note 35 above, at 37 (1957). 

66 Ibid. Commissioner Clay voiced a dissent, however, based on the fact that interna- 
tional law is not concerned with nationality on the date of the acquisition, but only on 
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terms payable prior to September 15, 1947.57 Accordingly, there can be 
either a default of the total obligation, as when a bond on its face has 
matured prior to that date, or a default in partial performance, as when 
there is a failure to pay installments of principal and interest as each 
installment accrued prior to September 15, 1947.°* Claims based upon 
acceleration provisions of principal amounts were not payable unless it was 
established that the acceleration provisions were invoked according to the 
terms of the contract prior to September 15, 1947. In other words, unless 
all requirements for acceleration or repudiation were met before September 
15, 1947, the total obligation would not have been due and payable on 
that date and no award could have been made, except for the failure 
to pay any installments due before that date. 

Under Public Law 285, the term ‘‘contractual or other rights’’ was suffi- 
ciently broad to include rights acquired under bonds and also under other 
types of contracts.” The law also included obligations expressed in terms 
of alternative currencies, as long as one of them was United States cur- 
rency. It was held not to include bonds issued by private concerns, 
whether secured or unsecured by mortgages, since the obligation must 
have been one of the Rumanian Government.” Interest on Rumanian 
Government obligations in default was allowed at the rate of 6 percent 
per annum for periods commencing from the respective due date of obliga- 
tions upon which the awards were based (prior to September 15, 1947) until 
August 9, 1955, the effective date of Public Law 285.78 

In addition to the foregoing, the agreement with Rumania included 
an exchange of notes regarding those dollar-bond obligations issued or 
guaranteed by Rumania which are owned by nationals of the United States 
and payable in the United States. It was agreed that the traditional 
United States practice should be followed concerning those obligations, 
‘leaving such matters for negotiation between the debtor government and 
the bondholders or their representatives,’’™ although the United States 


the date of the taking. However, the majority opinion was not premised upon interna- 
tional law and, accordingly, Commissioner Clay did not meet the issue squarely. The 
applicable law was not international law but the statute; and the majority opinion was 
based on a construction of the statute which authorized the determination of claims and 
not upon the rule of international law which, it is true, imposes a requisite nationality 
at the time of the wrong and not necessarily at the time of acquisition of the vested 
right. 

67 Karl Wapiennik, Claim No. Rum-30,006, Dec. No. Rum-2. Ibid. at 89 (1957). 

68 Howard P. Stemple, Claim No. Hung-20,000, Dec. No. Hung-4. Ibid. at 29 (1957). 

69 Arthur Zentler, Claim No. Rum-30,044, Dec. No. Rum-4. Ibid. at 95 (1957). 

70 Evelina Ball Perkins, et al, Claim No. Rum-30,192, Dec. No. Rum-264,. Ibid. at 
106 (1957). In that claim an obligation arising out of treasury notes with an 
amendatory collateral agreement regarding payment was held to be within the terms of 
Publie Law 285. 

71 Adrian Clyde Fisher, Claim No. Rum-30,031, Dec. No. Rum-16. Ibid. at 94 (1957). 

72 Margaret Farrell Wotton, Claim No, Hung-21,540, Dee. No. Hung-347, ibid. at 36 
(1957); Guaranty Trust Co. of N. Y., Claims Nos. Hung-21,309-21,312, Dee. No. Hung- 
714, ibid. at 46 (1958). 73 Note 67 above. 

74 Op. eit. note 5 above, at 29, 
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Government expressed the understanding that the Rumanian Government 
had manifested the intention of settling such claims with the bondholders 
or their representatives.” 

The settlement agreement regarding dollar debts of the Rumanian Gov- 
ernment should have a meaning identical to that given by the Foreign 
Claims Settlement Commission for two reasons: (1) The United States 
practice regarding bonds has usually been a hands-off policy not favoring 
espousal or representation on behalf of claimants holding foreign bonds 
or obligations.” (2) Congressional intent expressed in Public Law 285 
favored supporting limited claims of United States holders of Rumanian 
obligations. The conclusion follows that the Foreign Claims Settlement 
Commission, having been charged with determining those claims, was 
acting solely under a domestic statute and that the agreement in settlement 
of the Rumanian debt claims should be identical in scope to the determina- 
tions by the Commission which acted strictly under mandate from 
Congress without invoking international law.’ 


V. EVALUATION 


An evaluation of the Claims Settlement Agreement with Rumania de- 
pends on weighing the complex factors which lie behind that agreement. 
Accepting an additional amount from Rumania greater than a token 
settlement but less than full value of claims already determined could 
easily stir up problems of greater magnitude than warranted by the rela- 
tively small amount of cash payments to be received by the United States, 
which are in addition to the vested assets. Such a settlement undoubt- 
edly has contributed to an improvement in relations between the United 
States and Rumania and may have a certain appeal as precedent. How- 
ever, a circumspect evaluation should not place undue weight on the 
Rumanian agreement as a precedent, since each settlement agreement 
should be negotiated according to the political and economic judgments of 
the occasion. The only meaningful assessment of a lump-sum agreement 
such as the agreement with Rumania is pragmatic: In defining the limits 
of the immediate goals sought, will the advantages in settlement outweigh 
the disadvantages? The advantages may be private, as providing some 
compensation to claimants, or public, as removing barriers to favorable 
trade agreements. The disadvantages may also be private, as settling 
claims for less than their full value, or public, as releasing a Communist 


75 A representative organization is the Foreign Bondholders Protective Council in New 
York, 

76 But see the Agreement on German External Debts, signed at London Feb. 27, 1953, 
4 U. S. Treaties 443; T.LA.S., No. 2792 (in force for the United States Sept. 16, 1953). 
The war, however, interrupted payment, and such a comprehensive debt settlement neces- 
sarily provided procedures for payment of bonds. 

77 In the claim of Hedwiga Geller, cited note 65 above, the Foreign Claims Settlement 
Commission rejected over the dissent of Commissioner Clay the application of general 
principles of international law regarding Rumanian debts, and favored basing awards 
solely on the statute. Statutory interpretation, therefore, became significantly pre- 
eminent. See note 66 above, 
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country from its responsibility to compensate American claimants ade- 
quately upon partial compensation or giving a clean bill of health before 
the international community. 

In appraising an en-bloc settlement by such terms, the judgments which 
become necessary are, first, whether a more desirable settlement could have 
been obtained or could be obtained at some future time and, second, whether 
immediate advantages are adequate. 

Considering present relations between the United States and Rumania, 
it is questionable whether a settlement in a greater amount could be reached 
at a future time, without an accompanying increase in trade, credits or 
some other assistance deemed advantageous by Rumania.** If Rumania has 
sought world respectability as one of the consequences of the settlement 
agreement, it is understandable why Rumania favored an early settlement. 
However, the United States might well have run a greater risk in estimating 
world publie opinion if it had sought advantage in an agreement at a more 
propitious future time than it did by last year’s settlement. Wiping the 
slate clean in claims disputes between the United States and Rumania at 
the present gives Rumania only a pseudo-respectability in world public 
opinion. Like a judgment debtor who has legally been released from 
judgment after only partial satisfaction of his debt, Rumania also has been 
released from certain international obligations after only partial satisfac- 
tion. While a judgment debtor would be released in similar circumstances 
only if his assets were insufficient to pay his creditors, world public opinion 
is aware that Rumania has been released from a legal obligation even 
though it could, if it desired, arrange to meet its obligations in full. 

The fact that Rumania did acknowledge an international obligation 
to pay any compensation at all is encouraging for international law, not- 
withstanding the problems involved in arriving at a reasonable lump 
sum. Discounted by all factors weighing against a settlement, sufficient 
advantages remain in the lump-sum agreement to appraise it as the best 
possible solution. 

VI. CONCLUSION 


The foregoing analysis of the Rumanian Claims Agreement has been 
in relation to the claims program already completed by the Foreign Claims 
Settlement Commission. It has not, however, sought to discuss the prob- 
lem of distribution of the additional payments received or which will be 
received from Rumania. 

This article has also sought to evaluate in general terms the factors and 
judgments underlying lump-sum settlements. At one time the lump-sum 
device was considered a simple solution to the problem of method in set- 
tling international claims. However, the Rumanian agreement finds no 


78 The Washington Post recently reported the conclusion of a lump-sum agreement 
between the U. K., and Rumania, accompanied by a three-year trade agreement. 
Rumania agreed to pay the U. K. $3.5 million to settle claims arising from World War 
II and postwar nationalization measures in Rumania, but oil company claims were ex- 
cluded, on which negotiations are to commence in 1966. Washington Post, Nov. 11, 
1960, p. D-11. 
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place in the scheme of past lump-sum settlements entered into by the 
United States, either in this century or in the last. Its significance ac- 
cordingly is of greater note because of the complexities and problems it 
presents. It is an innovation in the international settlement of claims 
because domestic adjudication preceded international settlement. This 
article accepts the practical insignificance of many points discussed herein, 
but has analyzed them nonetheless for a more far-reaching purpose: Since 
insignificant innovations often have lasting consequences, the Rumanian 
agreement must be understood in relation to the existing framework for 
settling international claims. Whether it is sound politically and legally 
to seize and liquidate foreign-owned property by unilateral action” to 
satisfy claims of American nationals in advance of an international settle- 
ment is a central problem underlying the Rumanian agreement. The 
answer to that question could easily turn the Rumanian agreement into an 
isolated, exceptional agreement. Or it could form the point of departure 
for a variation on a theme of self-help in settling international claims. 


79 For example, the powers of the President derived from the Constitution, the First 
War Powers Act, 1941, and the Trading with the Enemy Act of Oct. 6, 1917, as 
amended, were used as authority for promulgating Executive Order No. 9193 of July 6, 
1942, 7 Fed. Reg. 5205. That Executive Order was used in the seizure and liquidation 
of a Czechoslovak steel mill purchased by the Czechoslovak Government in the U. &., 
even though Czechoslovakia was not at war with the United States. Par. 2{b) au- 
thorized the liquidation of any ‘‘ business enterprise within the United States which is a 
national of a foreign country and any property of any nature whatsoever owned or con- 
trolled by ... and any interest of any nature whatsoever in such business enterprise 
held by a foreign country or national thereof, when it is determined by the Custodian and 
he has certified to the Secretary of the Treasury that it is necessary in the national in- 
terest. ...’’ By this authority it is not necessary that the business enterprise be an 
enemy national or be owned by a country which is a declared enemy of the United States, 
so long as the national interest demands seizure. Rubin has encouraged self-help 
procedures if diplomatic negotiations do not succeed. Rubin, loc. cit. note 20 above, at 
961. In the contemporary problems of international affairs, self-help should be used in 
a very cautious manner and not for any slight provocation. 


EDITORIAL COMMENT 


EDWIN D. DICKINSON,” 1887-1961 


With the passing of Edwin D. Dickinson on March 26th, we have lost an 
outstanding ‘‘elder statesman’’ of international law and of our Society. As 
a former student and research assistant, and a long-time friend, may I 
point out how he was recognized by students, fellow-teachers, and co- 
workers in international law as one of the ablest, most thoughtful, inspiring, 
modest, and kindest persons in our field. 

Holder of degrees from Carleton College and Dartmouth, followed by the 
Harvard Ph.D. and Michigan J.D., as well as honorary degrees, Ned 
Dickinson found his life work as a law school teacher of international law 
and related subjects, while also active in professional organizations and 
work for better legal education. Following earlier political science teaching 
at Dartmouth, his work as professor of international law, admiralty, and 
conflict of laws at the University of Michigan Law School from 1919 to 
1938 did much to develop international law at Michigan and to build the 
foundation for the school’s present strength in comparative and inter- 
national legal studies. Moving to California in 19388 to concentrate on 
international law in both the political science department and the law 
school, he was soon called upon to serve the cause of legal education as Dean 
of the School of Jurisprudence at Berkeley. In 1948 he relinquished these 
administrative tasks to move to Pennsylvania and devote his full energies 
to teaching and research. Even after his retirement from Penn and return 
to California, he taught for a time at Hastings College of Law as one of its 
‘‘Over 65’’ group of teachers retired from other law schools. 

Government service included the post of Special Assistant to the United 
States Attorney General in Washington from 194] to 1943, General Counsel 
for the American-Mexican Clai ommission in 1948-44, brief service 
Wit bee sco Conference of 1945, and the 
Kinemy Repatriation Board. He 
sioner on the Inter-American 
` ai. and as a member 
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Professor Dickinson was a quietly unassuming but successful teacher, 
arousing great student interest in, and enthusiasm for, the subjects he 
taught. He encouraged many to take thought of international legal prob- 
lems, stimulating his students to learn accurately and carefully in matters 
of detail, while never losing sight of the broader perspectives and under- 
lying theories and fundamentals. The words he wrote concerning his 
mentor, Professor George Grafton Wilson, might just as appropriately be 
used by his own former students concerning Professor Dickinson, when 
in the preface to his Equality of States in International Law he expressed 
‘“‘his immeasurable debt’’ to his professor “‘for arousing Interest in the 
subject, encouraging at every stage with kindly criticism and helpful sug- 
gestion, and inspiriting with the generous enthusiasm of a great teacher.” ? 

Discussing early in his career the problems of teaching international law, 
particularly in law schools, he urged the importance of the case method 
for international law courses: 


Finally, the teacher of international law may compromise, at- 
tempting, on the one hand, to save as much of the true case-method as 
seems to be warranted by the nature of the subject and the materials 
available, and, on the other hand, to broaden the scheme and content 
of the course by supplementing the usual British and American cases 
with selected decisions of civil law courts, excerpts from standard 
treatises, abridged reports of arbitrations, articles from treaties, oc- 
casional extracts from state papers, and references to historical ma- 
terials. Such a compromise is difficult to execute satisfactorily. But 
it offers a way, if not the only way, to secure the chief pedagogic 
advantages of the case-method without obscuring the real nature of 
international law or giving the student a false notion of its sources. 

. . it makes possible a classroom in which all may participate in the 
work of analyzing, comparing, criticising, and applying. If the 
teacher is alive to his responsibilities, intellectual independence and 
individual thinking on the part of students need never degenerate 
into mere dialectic and ecasuistry. The introduction, from the store- 
houses of history, of relevant facts in regard to territory, physiography, 
population, race, culture, resojiith. ath, 1 
power, laws, manners, and t 
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preface he speke of the necese .. « mbination of publie international law, 
private international law, some « stitutional law, and ‘‘a substantial se- 
lection from ihe municipal } > aich is applied by courts in various 
eases affecting international ro.itiens.’? He also referred to its scope of 
coverage asm»: limited than prev ous easebooks, a policy adopted because 
he was ‘‘satisf | that students dave a more thorough understanding of 
the subject an a keener zest ‘or .urther acquaintance from a relatively 
more intensive audy of e few iundamental topics.” Along the same line, 
he often mentic, o i in conversation that teachers must bear in mind that we 


ratin- 


+ 


no longer Jive © th: ‘Blaekston —Chancellor Kent era,’’ when a single 
book or law eca- n» rpa ai to ever the entire body of the common law. 
He would also riec o the taternational law professor as often called upon 
to teach ‘fa whole Joy sekos curricalum’’ of international law, rather than 
a single cours. veiipacable with w -h private law course. 

In his 1950 toss ele Tho sits on International Law,’ which com- 


menced with emphasis on ihe tavus of the international community, he 
maintained throughout each chapter the distinction between material deal- 
ing with international law in the ‘‘international forum,’’ and that from 
the ‘‘national forum.’’ This volume has also been widely used. Many of 
his influential ideas on the teaching of international law were also ex- 
pressed from time to time im the Teachers Conferences conducted in co- 
operation with the American Society of International Law, and in the 
Institute on International and Comparative Law held in New York in 
1948 by the Committee on International and Comparative Law of the 
Association of American Law Schools. 

Looking to legal education generally, in his 1949 address as President of 
the Association of American Law Schools on “What is a Law School?’’ ° 
he referred to the large sums which would be needed to accomplish some 
desirable things in the law, but characteristically added: 


Meanwhile, however, there is no end of vitally useful things which may 
be done, even where resourees are modest, if ideals are only sound. 
We have not been speculating today about the ideal law center. We 
have been speaking of important services in some measure within the 
range of every law school having sound ideals. 


Dickinson took an active part in the work of the Harvard Research in 
International Law, where his study on Jurisdiction with Respect to Crime ‘ 
comprised a draft convention which is a model of clarity, and a thorough 
investigation of a wide range of comparative criminal law and procedure 
materials as well as the traditional international law sources. He took 
great interest in the work of the American Law Institute, although never 
_in a position to undertake on its current Foreign Relations Law Restate- 
ment that work which his colleagues hoped he might.® 


5 Foundation Press, 1950. Reviewed by Woolsey, 45 A.J.LL. 607 (1951). 

61949 Handbook of Association of American Law Schools 45, at 53. 

7 Published in 29 A.J.I.L. Supp. 435-651 (1935). 

8 Cf. Oliver, ‘‘The American Law Institute’s Draft Restatement of the Foreign Re- 
lations Law of the United States,’’ 55 A.J.EL, 428, 432 (1961). 
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The Annual Digest of Public Internationdl Law Cases, pow iieome the 
International Law Reports, was another project close to his hdart. Be- - 
ginning with the second volume to be compiled (1927-28), he was for some 
years the contributor of digests of United States cases, while commencing 
in 1932 with the volume for 1919-22 he became a member of the Advisory 
Committee for the project.2 He rightly regarded this series as an im- 
portant step in making available for workers in international law material 
already in existence but often overlooked because of difficulties in finding it. 

Dickinson’s writings on international law covered a wide variety of 
topics, exhibiting technical skill in research, felicitous expression, pene- 
trating insights, and a constant eye on the broader aspects of the inter- 
national legal process..°. Among the topics he treated were equality of 
states," recognition and non-reecognition,’? maritime jurisdiction * and juris- 
diction with respect to crime, the relationship of international law to 
national law and its application by national organs, both judicial and 
political," domicile under extraterritorial regimes, problems of war and 
neutrality," closure of ports held by insurgents,"* nationality,’® defamation 


9 In the preface to the 1919-22 volume of the Annual Digest, Dr. Herseh Lauterpacht 
and Sir John Fischer Williams acknowledged Dickinson’s participation as a ‘‘ capital 
contribution of essential importance to the usefulness of the prescnt volume.’’ (p. ix.) 

10 See Dickinson’s articles or books: ‘‘The United States and World Organization,’’ 
16 Am. Pol. Sei. Rev. 183 (1922); ‘‘New Law of Nations,” 32 W. Va. Law Q. 4 
(1925); ‘*The Law of Change in International Relutions,’’ 11 Proceedings of the 
Institute of World Affairs 173 (1933); ‘‘International Law: An Inventory,’’ 33 Calif. 
Law Rev. 506 (1945); What Is Wrong with International Law? (pamphlet, 1947); Law 
and Peace (1951). 

11 The Equality of States in International Law (1920). 

12‘¢The Unrecognized Government or State in English and American Law,’’ 22 
Michigan Law Rev. 29, 118 (1923); ‘‘Recent Recognition Cases,’? 19 A.J.I.L. 263 
(1925); ‘*‘Recognition Cases 1925-1930,’’ 25 AJ.I.L. 214 (1931); ‘‘Recognition of 
Russia,’? 30 Mich. Law Rev. 181 (1931). 

18 €Ts the Crime of Piracy Obsolete?’’, 38 Harv. Law Rev. 334 (1925); ‘‘ Jurisdiction 
at the Maritime Frontier,’’ 40 ibid. 1 (1926); ‘‘ Treaties for the Prevention of Smug- 
gung,” 20 A.J.I.L. 340 (1926); ‘‘Are the Liquor Treaties Self-Executing?’’ ibid. 
444; ‘*The Supreme Court Interprets the Liquor Treaties,’’ 21 ibid. 505 (1927), and 
27 ibid. 305 (1933). 

14 Harvard Research in International Law, Jurisdiction with Respect to Crime, loc. cit. 
note 7 above; ‘‘The Blackmer Case,’’ 26 AJ.I,L. 351 (1932); ‘‘ furisdietion Following 
Seizure or Arrest in Violation of International Law,’’ 28 ibid. 231 (1934). 

15 “International Political Questions in the National Courts,’’? 19 A.J.I.L. 157 
(1925) ; ‘‘Changing Concepts and the Doctrine of Ineorporation,’’ 26 ibid. 239 (1932); 
The Interpretation and Application of International Law in Anglo-Ameriean Countries 
(1932, privately printed; substantially the same as his Hague Academy of International 
Law lectures on ‘‘L’interprétation et l’application du droit international dans les pays 
anglo-américains,’’ 40 Recueil des Cours 305 (1932, II); ‘‘The Law of Nations as 
Part of the National Law of the United States,’’? 101 U. Pa. Law Rev. 26, 792 (1952, 
1953); ‘‘The Law of Nations as National Law: Political Questions,’’ 104 ibid. 451 
(1956). 

16 ‘í Domicil of Persons Residing Abroad under Consular Jurisdiction,’’ 17 Mich. 
Law Rev. 437, 694 (1919). 

17 The Lusitania-—Destruction of Enemy Merchant Ships without Warning,’’ 17 
Mich. Law Rev. 167 (1918); ‘‘Enemy Alien Litigants in the English Law,’’ ibid. 596 
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of foreign governments,” sovereign immunity,” ‘et cetera. His obvious 
competence as a legal technician did not obscure his lasting concern with 
underlying hypotheses and theoretical assumptions. He showed steady 
interest in the basie ideas and philosophical foundations of international 
law and a mastery of the classical writers, as well as familiarity with 
present-day positive international law. His rarer discussion of other areas 
of the law, particularly admiralty,®” manifest the same excellence. Among 
his many ideas and themes in international law, a few are selected for 
mention in this editorial because of their timeliness, or timelessness. 

In an early article °t he criticized the analogy often drawn between states 
in international law and individuals in domestic law, urging that 


A revaluation of the analogy would be a distinct contribution to the 
much needed adjustment between international law and the world in 
which we live. It would place less emphasis upon fictitious re- 
semblances and more upon inherent differences. 


Tu international organization, he declared that 


One of the greatest obstacles to progress ... will be found in the 
tendency to personify international persons and attribute to them 
rights derived from the analogy with human beings. The so-called 
rights of existence, independence, equality, and property, as hitherto 
construed by a majority of the writers, are likely to prove an insuper- 
able obstacle to real progress in the direction of international govern- 
ment. 


He concluded that the analogy 


must not be permitted to warp our conception of international society, 
obstruct an understanding of the true nature of international persons, 
perpetuate the unreality of international law, encumber the system 
with rules inapplicable to international persons, or establish im- 
practicable classifications. 


In his first major scholarly contribution, The Equality of States on Inter- 
national Law,” he distinguished the practically unattainable equality of 


rights from equality before the law, and equal protection of the law, which 
latter 


(1919); ‘‘ Execution of Peace with Germany: An Experiment in International Organi- 
zation,’’ 18 ibid. 484 (1920); ‘‘ Neutrality and the Munitions Traffic,’’? 1935 A.S.I.L. 
Proceedings 45; ‘The Neutrality of the United States,’’ 1937 Tl. S.B.A. 17. 

18 ‘í Closure of Ports in Control of Insurgents,’’ 24 A.J.I.L. 69 (1930). 

19'*The Meaning of Nationality in the Recent Immigration Aets,’’? 19 ibid. 344 
(1925). 

20‘ Defamation of Foreign Governments,’’ 22 ibid. 840 (1928). 

21 íí Waiver of State Immunity,’’ 19 ibid. 555 (1925); ‘*The Immunity of Public 
Ships Employed in Trade,’? 21 ibid. 108 (1927). 

22 See his mimeographed casebook on Admiralty (1924); Dickinson and Andrews, ‘‘A 
Decade of Admiralty in the Supreme Court of the United States,’’ 36 Calif. Law Rev. 
169 (1948). 

23 See, for example, ‘‘Gratuitous Partial Assignments,’’ 31 Yale Law J. 1 (1921). 

24‘¢The Analogy between Natural Persons and International Persons in the Law of 
Nations,’’ 26 Yale Law J. 564 (1917). 

25 Published in 1920 as an expansion of his Ph.D. dissertation at Harvard under 
G. G. Wilson. 
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is not inconsistent with the grouping of states into classes and the at- 
tribution to the members of each class of a status which is the measure 
of capacity for rights. Neither is it inconsistent with inequalities of 
representation, voting power, and contribution in international organi- 
zations.. 


As for ‘‘equality of rights” in international organization, he wisely and 
perhaps too prophetically said: 


No civilized state has ever tried to combine universal suffrage, the 
folk-moot, and the liberum veto. It may be suggested parenthetically 
that the organization of human beings on such a basis would be less 
unreal and would give greater promise of success than the organization 
of nations on the same principle... . Insistence upon complete po- 
litical equality in the constitution and functioning of an international 
union, tribunal, or concert is simply another way of denying the 
possibility of effective international organization.*7 


In a 1933 article = he thoughtfully examined the whole international 
legal process, and declared: 


in the immediate future we shall be relatively less concerned with the 
logic and symmetry of the law and more absorbed in exploring the 
fundamental factors which have determined its form and content. A 
legal system is the product of underlying geographic, ethnic, economic, 
historical, political, or social factors. It is only in the terms of such 
factors that its content can be adequately explained. We have not 
yet given adequate attention to these elements in our studies of the 
international system. They are the key to an appreciation of national 
outlooks, interpretations, and ideals; and it is, of course, a mere truism 
to say that until we understand those outlooks, interpretations, and 
ideals we can hardly hope to penetrate the mysteries of the conflicts 
and rivalries which the processes of international law must eventually 
resolve. 

. . . Law is absolutely indispensable in our international life, as all 
informed persons will agree, but there are many things which law 
cannot do. Assuredly it cannot stabilize our environment in a world 
of everlasting change. Law is a process, not a strait-jacket. It is a 
manner of living together, not a dead code of immutable principles and 
rules. It is a method of attaining orderly life in a changing society, 
not an impervious obstacle to growth. As the true nature of law and 
its function in international relations are appreciated, we shall be 
relatively less concerned with its sanctions and more anxiously at- 
tentive to its adequacy as a means of facilitating orderly development. 
We shall give less attention to its logic and relatively more attention 
to the way in which it serves our needs. 


Trenchant criticisms of our present international legal system appear in 
a 1946 lecture, What Is Wrong with International Law??? Among these 
were that in the international community ‘‘pretensions of legal order have 


26 Op, cit. 335. 27 Ibid. 336, 

28 The Law of Change in-International Relations,’’ 11 Proceedings of the Institute 
of World Affairs 173, 177 (1933). 

29 What Is Wrong with International Law?, 7th Bernard Moses Memorial Lecture, 
May 22, 1946. This was largely based on Dickinson, ‘‘International Law: An In- 
ventory,’’ 33 Calif. Lemifiev. 506 (1945). 
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concealed imperfectly an underlying political anarehy’’; that international 
law has been ‘‘in large measure a system of rights without remedies,” 
lacking “‘the essential means and procedures of practical amelioration or 
application’’; and the ‘‘ever present likelihood that disputants will take the 
law into their own hands and resort to foree.’’ He concluded that: 


a realistic appraisal of existing international law reveals a system in 
which pretensions of legal order have been a thin and imperfect cloak 
for underlying political confusion, in which there has been a tragic 
lack of essential agencies and procedures of amelioration and adjust- 
ment, in which the constant threat of force has worn many disguises 
and has led ultimately to the madness of war, in which divergent 
interests and fears have given excessive resistance to discordant 
localisms, and in which basic logie has stemmed chiefly from a major 
premise of irresponsibility and the resulting code of conduct has been 
an uncoordinated aggregation of rules in space largely devoid of useful 
precept. 


He felt that this ‘‘madequacy stems largely from the circumstance that 
international law has been a produet of life in what has been hitherto 
a loosely organized and politically chaotic community of independent 
nations, ’’ 

Returning to these same themes in his Norman Wait Harris lectures on 
Law and Peace at Northwestern University in 1950,°° he declared: 


The better order called peace will be built of law in all its ramifica- 
tions. In pressing on with improvement of the law’s administration 
and with a more forthright extension of its rule, we cannot wait for 
an international constitutional convention. There may come a time 
for such an assembling, but meanwhile we must use and develop the 
institutions at hand to better advantage. The institutions available 
will not work miracles, but they are capable nevertheless of strengthen- 
mg peace in an infinity of ways.” 


Turning to existing institutions, he asserted that: 


There are no compelling reasons why a more coherent and effective 
structure of more assuring competence should not be established 
through the United Nations. Indeed, the truly remarkable accomplish- 
ments of the United Nations and its related organizations in extending 
adequacy and order in the broader areas of international administra- 
tion, such as civil aviation, communications, finance, food and agri- 
culture, health, labor legislation, and the non-self-governing territories, 
afford firm indication of what might be achieved were the problems 
of judicial administration to be attacked with comparable vision and 
vigor.” 


In so doing, he felt that: 


the institutions and processes of the law’s administration need to be 
strengthened and improved. Law needs to be extended into areas 
which up to now have been a no-man’s land of competing policies. 
The extravagances of sovereignty and their corresponding restrictions 
of the concept of ‘‘Jegal disputes’’ and exaggerations of ‘‘matters which 


30 Published as Law and Peace (1951). 31 Op.’ cit. 119-120. 
$2 Ibid. 127, 
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are essentially within the domestic jurisdiction”? need to be progres- 
sively mitigated. Always to be stressed is the basic proposition that 
it is the human individual rather than the inhuman state that is the 
subject of our ultimate concern." 


Reverting to the title of the lectures, he concluded that ‘‘law and peace 


are 


not separable but are intimately related aspects of the same great 


enterprise.’’ 54 

In his address as President of the American Society of International 
Law, April 23, 1953, so typically called ‘‘Progress: The Middle Way,’’ he 
well described our Society in saying: 


International law is the province of no one class of specialists or 
technicians. There are some areas where one proficiency must have a 
dominant role and other areas belonging chiefly to another, but the 
whole is assuredly an enterprise requiring the collaboration of many 
skills and outlooks. So it has been that from the beginning we have 


. been a company of publicists and diplomats, of judges and lawyers, 


of experts from the armed as well as the civilian services, of public 
servants and private citizens, and of teachers and students. In a very 
real sense we have all been students, united in confidence that our 
studies may be significant and useful and in conviction that our avowed 
ideal is worthy of an undivided allegiance.* : 


He pointed out that: 


“law and justice” are words identifying distinctively the emerging 


adjustment processes of modern world society. The processes in our 
time have come to combine much of historie growth and a good deal of 
conscious ereation. They exist to ameliorate and reconcile in ways 
best calculated to conserve a decent minimum of order in harmony 
with such ideals of fairness as have come to have a wide or substantial 
acceptance. In continuing support of order and the fair solution, 
they distill the reasoned principle from a past or present experience 
and project it cautiously as guide for an uncertain future. In one 
way or another, they utilize every available adjustment technique, 
whether denoted negotiation, conciliation, adjudication, administra- 
tion, legislation, or something other. Patently this all-embracing law 
process is no mere doctrinal scheme. It is no mere wilderness of 
instances. It is a way of life cultivated deliberately and in firm re- 
liance upon the premise that force channeled in order and fairness. 
may be made a wholesome thing where force unchanneled must be 
bleak barbarism.** 


Insisting that these processes are truly processes of law, and that they are 
“feultivable in the sense that they invite study with a view to conscious 
and continuing improvement,’’ he left with us the guiding words: 


without ideals there can be no progress, only change. The stars that 
guide you may never touch with your hands, but ‘‘following them 
you will reach your destiny.’’ 37 

Wa. W. BISHOP, JR. 


33 Ibid. 132-133. 34 Ibid. 143. 
35 1953 A.S.LL, Proceedings 5-6. 36 Ibid. 3. 
37 Ibid. 7. 
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SURVEY OF AGREEMENTS PROVIDING FOR THIRD-PARTY RESOLUTION OF 
INTERNATIONAL WATERS DISPUTES 


If a dispute arises between sovereign states regarding the regulation or 
use of the waters of an international watercourse which they share, and if 
all attempts to resolve the dispute by negotiation or conciliation have failed, 
is arbitration or adjudication by a tribunal applying international law a 
constructive and desirable method for resolving the dispute? Are co- 
riparian states which are parties to an unresolved waters dispute under 
a duty to refrain from taking action against which timely protest has been 
made, as long as the protesting state is willmg to submit the dispute to 
arbitration or adjudication ? 

Affirmative answers to these questions have been given by, among others, 
the United States Department of State,? the Seventh Conference of Ameri- 
ean States, and the rivers committee of the American Branch of the 
International Law Association.’ Certain writers, however, have argued 
that resolution by an impartial body on the basis of law is not a suitable 
means of settling waters disputes,‘ and even that the existence of a prior 
commitment to arbitrate would hinder rather than facilitate resolution by 
agreement.’ 


1U. S. Dept. of State, Legal Aspects of the Use of Systems of International Waters 
(prepared by William L. Griffin) 90-91, par. 3 (S. Doe. No. 118, 85th Cong., 2d Sess., 
1958). 

2Deelaration of Montevideo, 1933, in Inter-American Bar Ass’n., Principles of Law 
Governing the Uses of International Rivers and Lakes, Resolution Adopted by the 
Inter-American Bar Association at its Tenth Conference Held in November, 1957, at 
Buenos Aires, Argentina, together with Papers Submitted to the Association, pp. 53-54, 
pars. 2, 3, 7—10 (1958). ‘‘ While the Declaration of Montevideo contains provisions 
that might be described as legislative or agreed rules, it is fundamentally a statement 
of the opinion of the members as to the obligations of states apart from treaty.’’ 
Ibid. at 52. 

3 International Law Ass’n. (American Branch), Proceedings and Committee Reports 
1957-1958, at 101, principle ITI. See also Institut de Droit International (Neuvième 
Commission), Utilisation des Eaux Internationales Non Maritimes (en dehors de la 
Navigation), Rapport Définitif Présenté par M. Juraj Andrassy 20-21, Arts. 8-10 
(1960) (hereinafter cited as Institut de Droit Int.); Art. 1(3) of the principles adopted 
in 1957 by the Inter-American Bar Association, op. cit. note 2 above, at 5. The follow- 
ing recommendations should be noted: Agreed Recommendation I adopted by the 
International Law Association in 1958, International Law Ass’n., Report of the 
Forty-Eighth Conference, New York 100 (1958); resolution on arbitration of waters 
disputes adopted by the International Law Association at Hamburg in 1960 (as yet 
unpublished). 

Scott, ‘Kansas v. Colorado Revisited,’’ 52 A.J.I.L. 432, 454 (1958); Berber, Rivers 
in International Law 262-266 (1959); K.K.R., ‘‘The Problem of the Indus and Its 
Tributaries: An Alternative View,’’ The World Today 266, 274~275 (1958). 

5 Scott, note 4 above. 
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In deciding between these opposing views, it is natural and proper that 
considerable attention should be paid to the actual practice of states. 
The present survey, therefore, explores the extent to which co-riparian 
states have by formal written agreement accepted or recognized a duty to 
submit waters disputes which might arise between them to arbitration or 
adjudication.® 

A first draft of this survey was prepared on the basis of published and 
other aecessible materials. Copies of this draft were then sent, in the 
spring of 1959, to the legal adviser’s office of every then self-governing 
state with a request for additions and corrections. The response to these 
letters indicated a perhaps surprising degree of interest in the subject and 
furnished a great wealth of additional material. 

The survey shows that disputes regarding the regulation and use of a 
very high proportion of the international (boundary and successive) water- 
courses of the world are covered by formal agreements providing for com- 
pulsory adjudication or other third-party determination. Not ineluding 
states whose only commitments are conditioned by a self-judging (‘‘Con- 
nally’’) reservation, at least sixty-six states have made such commitments 
with one or more co-riparian states.’ Not including states which have 
come into existence since 1959, with regard to which the situation is still 
uncertain, only about fifteen states riparian to international streams appear 
to have made no such agreement with any co-riparian state.® 

The survey, which is probably not entirely complete, has concentrated 
on two types of agreements: (1) treaties by which riparian states agree on 
the regulation or use of a watercourse, and also agree to submit disputes 
arising under the treaty to some form of third-party determination; and 
(2) general arbitration treaties between states which are co-riparians, 
including reciprocal acceptances of the compulsory jurisdiction of the 
International Court of Justice, which in some eases cover all disputes, and 
in others, those in which legal rights are in question. 

Most of the co-riparian states which have concluded general treaties 
of arbitration, or have executed reciprocal acceptances of the compulsory 

6 A complete examination of the relevant international practice would also include 
a treatment of the actual behavior of states proposing a change in the regime of an 
international river when confronted with a protest by a co-riparian state. Such a 
treatment, however, is not within the scope of the present survey. 

T Afghanistan, Albania, Argentina, Australia, Austria, Belgium, Bolivia, Brazil, Bul- 
garia, Burma, Cambodia, Canada, Chile, Colombia, Costa Rica, Czechoslovakia, Denmark, 
Dominican Republic, Ecuador, Egypt (United Arab Republic), El Salvador, Ethiopia, 
Finland, Franee, Germany, Ghana, Greece, Guatemala, Haiti, Honduras, Hungary, 
India, Iran, Iraq, Italy, Jordan, Laos, Liechtenstein, Luxembourg, Mexico, Netherlands, 
Nicaragua, Norway, Pakistan, Panama, Paraguay, Peru, Poland, Portugal, Rumania, 
Saudi Arabia, Spain, Sweden, Switzerland, Syria (United Arab Republic), Thailand, 
Turkey, Union of South Africa, United Kingdom, United States, Uruguay, U.S.S.R., 
Venezuela, Viet-Nam, Yemen, and Yugoslavia. 

8 Bhutan, China, Guinea, Indonesia, Ireland, Israel, Korea, Liberia, Libya, Malaya, 
Mongolia, Morocco, Nepal, and Sudan. Most of these are relatively new states; most 
are not riparian to any major international river; some may be bound by commitments 


undertaken by their predecessor states. Liberia and the Sudan have made commit- 
ments, but subject to self-judging (‘‘Connally’’) reservations, 
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Jurisdiction of the International Court of Justice, have also concluded 
treaties regarding the uses of their common watercourses. Since disputes 
concerning the interpretation or application of treaties are invariably 
covered by a general agreement for third-party resolution, disputes con- 
cerning the interpretation or application of these waters treaties would be 
subject to arbitration or adjudication. However, even in those cases where 
no treaties regarding common watercourses have been concluded, it is clear 
that some disputes might arise to which the general obligation of arbitration 
or adjudication would be applicable. This is obviously true where the 
arbitration treaty contemplates the submission of ‘‘any dispute’’ to a court 
or gives the court power to decide ex aequo et bono. But even where 
only ‘‘legal disputes”? or disputes ‘‘concerning a right’’ may be submitted, 
it must be noted that the overwhelming majority of authorities agree that 
customary international law contains some rules regarding the uses of 
international rivers,® though there remain certain differences as to the 
precise content of those rules. Therefore, any general arbitration treaty 
between, or reciprocal acceptances of the compulsory jurisdiction of the 
International Court of Justice by, co-riparian states makes possible the 
submission of some waters disputes to arbitration or adjudication, unless 
such disputes are excluded. No treaty has been found which specifically 
excludes waters disputes from the general classes of disputes subject to arbi- 
tration. In this survey an attempt has been made to mention reservations 
or qualifications found in the treaties which might significantly restrict the 
scope of waters disputes subject to the obligations. Similarly, an attempt 
has been made to mention loopholes by which an unwilling state might be 
able to escape from the obligation. For example, in a few cases provisions 
are absent or inadequate regarding the selection of a tribunal or the neutral 
members thereof in case of disagreement between the parties. 

When a treaty is known to have been terminated or otherwise ceased to 
be in effect, that fact has been mentioned. Some of the other agreements 
discussed may be in whole or in part not now in effect for one reason or 


9 See, e.g., 1 Oppenheim, International Law 345-347 (8th ed., 1955); U. S. Dept. of 
State, Legal Aspects of the Use of Systems of International Waters (prepared by 
William L. Griffin) 89-90 (S. Doe. No. 118, 85th Cong., 2d Sess., 1958); Württemberg 
& Prussia v. Baden (1926), 116 Entscheidungen des Reichsgerichts in Zivilsachen- 
Anhang: Entscheidungen des Staatsgerichtshofs 18; opinions of scholars summarized 
in Economice Commission for Europe (Sevette), Legal Aspects of the Fydro-Hlectric 
Development of Rivers and Lakes of Common Interest, U.N. Doe. EH/ECE/136, 
H/ECE/EP/98, Rev. 1, at 51-68 (1952) (hereinafter cited as ECE Report); Eagleton, 
‘‘The Use of the Waters of International Rivers,’’? 33 Canadian Bar Rev. 1018, 1023 
(1955); International Law Ass’n., Principles of Law Governing the Uses of Interna- 
tional Rivers, Resolution Adopted by the International Law Association at Its Confer- 
ence Held in August, 1956, at Dubrovnik, Yugoslavia, together with Reports and Com- 
mentaries Submitted to the Association (1956); Institut de Droit Int., note 3 above; 
resolution adopted by the International Law Association in 1958, in International Law 
Ass’n. (American Branch), Proceedings and Committee Reports 1957-1958, at 101-102; 
Inter-American Bar Ass’n., Principles of Law Governing the Uses of International 
Rivers and Lakes, Resolution Adopted by the Inter-American Bar Association at Its 
Tenth Conference Held in November, 1957, at Buenos Aires, Argentina, together with 
Papers Submitted to the Association (1958). 
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another. That fact would not, however, destroy the value of the agree- 
ment as precedent. 

In addition to the bilateral and regional agreements subsequently dis- 
cussed in this survey, two worldwide conventions have been concluded deal- 
ing with the uses of watercourses which mention third-party settlement of 
disputes arising thereunder. They are the Convention of Barcelona, ? 
which contains a comprehensive scheme of regulation of navigation, and 
which requires submission of disputes not settled by other means to the 
Permanent Court of International Justice, and the Geneva Convention,” 
relating to the development of hydraulic power, which provides that the 
parties to a dispute ‘‘may submit it for an advisory opinion to the body 
established by the League of Nations as the advisory and technical organi- 
zation . . . in matters of communication and transit.” The latter conven- 
tion, however, appears never to have been ratified by two eo-riparian states. 


I. THe WESTERN HEMISPHERE 


1. GENERAL. The adoption of multilateral arbitration treaties has bound 
most of the American states to settle waters disputes by third-party de- 
termination at the wish of either party. Probably the first multilateral 
compulsory-arbitration treaty of modern times was the Convention of 
Corinto of January 20, 1902,1? by which Costa Rica, El Salvador, Honduras, 
and Nicaragua agreed to submit every question or difficulty between them 
to an arbitral tribunal. In 1907 the Central American Court of Justice 
was established with jurisdiction over the same states, and with expanded 
powers, including specific power to grant Interim measures of protection. 

The Inter-American Arbitration Treaty of 1929, providing for com- 
pulsory arbitration of all disputes “‘jJuridical in their nature,” 14 was 


10 Convention and Statute on the Regime of Navigable Waterways of International 
Concern, Barcelona, April 20, 1921, Art. 22. 7 L.N. Treaty Series 37; 18 A.J.LL. Supp. 
151 (1924); see 1 Hyde, International Law 556-561. Ratified or adhered to by 
Albania, Austria, Bulgaria, Chile, Colombia, Czechoslovakia, Denmark, Finland, France, 
Great Britain and many of its mandates, colonies and protectorates, Greece, India, 
Italy, Luxembourg, New Zealand, Norway, Rumania, Siam, and Sweden. By a letter 
to the Secretary General of the United Nations dated March 17, 1956, India gave 
notice of its denunciation of the couvention. 

11 Conveution Relating to the Development of Hydraulic Power Affecting More Than 
One State, Geneva, Dec. 9, 1923, Art. 12, 36 L.N. Treaty Series 76. Ratified or ad- 
hered to by Austria, Great Britain, Denmark, Greece, New Zealand, Siam, Newfound- 
land, Hungary, Danzig, Egypt, Iraq, and Panama. See ECE Report 153-154. 

12 31 Martens, Nouveau Recueil Général (2° sér.) 243. 

13 Convention for the Establishment of a Central American Court of Justice, Wash- 
ington, Dee. 20, 1907. 2 U. S. Foreign Relations 697-701 (1907); 2 AJ. EL. Supp. 
231 (1908); see Dumbauld, Interim Measures of Protection in International Contro- 
versies 95 (1932). 

14 Inter-American Arbitration Treaty, Washington, Jan. 5, 1929, Art. 1. 49 Stat. 
3153; U. S. Treaty Series, No. 886; 23 A.J.I.L. Supp. 82 (1929); Pan American Union, 
Inter-American Peace Treaties and Conventions 15 (1954) (hereinafter cited as Pan 
American Survey). For the complete list of instruments of ratification see Pan 
American Union, Status of the Pan American Treaties aud Conventions 12 (1957). 
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ratified, with or without reservations, by the United States, Mexico, 
Guatemala, El Salvador, Nicaragua, Honduras, Cuba, Panama, Haiti, the 
Dominican Republic, Paraguay, Uruguay, Colombia, Brazil, Venezuela, 
Chile, Peru, and Ecuador, which share extensive river systems, The ex- 
istence of this treaty appears to have been a factor in inducing the United 
States Senate in 1945 to consent to ratification of a waters treaty with 
Mexico, the Senate fearing that arbitration would lead to a less favorable 
result than that embodied in the treaty. 

In 1948 the Pan American states adopted the American Treaty on 
Pacific Settlement (‘‘Pact of Bogoté’’)+*® by which they accepted, as 
among them, the compulsory jurisdiction of the International Court of 
Justice over ‘‘all disputes of a juridical nature. Arbitration of non- 
juridical disputes was suggested but not made compulsory; the parties 
bound themselves to settle all disputes of any kind by one or more of the 
peaceful means specified, including arbitration, good offices and concilia- 
tion. This treaty, by its terms, supersedes the 1929 Arbitration Treaty 
with reference to any dispute both parties to which have ratified the Pact 
of Bogotá. The Pact has been ratified, with or without reservations, by 
Costa Rica, Dominican Republic, El Salvador, Haiti, Honduras, Mexico, 
Nicaragua and Panama. 

The Declaration of Montevideo provides that a state proposing new works 
on an international watercourse shall inform the other riparian owners, 
who may by protest initiate a procedure for resolving the dispute by a 
mixed technical commission, conciliation, and, if one of the parties refuses 
to accept the conciliatory award, compulsory arbitration. The declara- 
tion, while not in the form of a treaty and not ratified as such, was signed 
without reservations by Argentina, Brazil, Chile, Colombia, Cuba, Domini- 
can Republic, Ecuador, El Salvador, Haiti, Nicaragua, Paraguay, Peru 
and Uruguay. 

From the lists of states which have assented to these multilateral agree- 
ments, and from the additional material which follows, it will be seen 
that almost every international watercourse in the Western Hemisphere 
is subject to compulsory arbitration or adjudication, although the relevant 
documents not infrequently contain reservations which might pose prob- 
lems in particular cases. In the Americas, the only common watercourses 
which are not so controlled are those shared by British Honduras and 
Guatemala, by British Guiana with Venezuela and Brazil, by French and 


15 See statement by Benedict M. English, Assistant to the Legal Adviser of the De- 
partment of State, in Hearings before the Senate Committee on Foreign Relations on 
Treaty with Mexico Relating to the Utilization of the Waters of Certain Rivers, 79th 
Cong., Ist Sess., Pt. 5, at 1738-1752 (1945). 

16 30 U.N. Treaty Series 55; Pan American Survey at 60. 

1728 A.J.LL. Supp. 52, 59 (1934); International Law Ass’n., Principles of Law and 
Recommendations of the Uses of International Rivers, Statement of Principles of Law 
aud Recommendations with a Commentary and Supporting Authorities Submitted to the 
International Committee of the International Law Association by the Committee on 
the Uses of Waters of International Rivers of the American Branch 64—65, pars. 7-10 
(1958). 
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Netherlands Guiana with Brazil, and by Bolivia with Brazil, Argentina 
and Chile. 

2. UNITED Statres-Canapa. Both states have accepted the compulsory 
jurisdiction of the International Court of Justice, but the United States 
reserves disputes ‘‘with regard to matters which are essentially within 
the domestic jurisdiction of the United States of America as determined 
by the United States of America.” 18 Since the Canadian acceptance con- 
tains no such restrictive clause, the United States could at any time subject 
Canada to compulsory adjudication of waters disputes by withdrawing the 
Connally amendment. The Boundary Waters Treaty of 1909 creates a bi- 
lateral International Joint Commission, with jurisdiction to decide certain 
types of questions in accordance with rules laid down in the treaty.7® 
Disputes regarding matters not within this compulsory jurisdiction may 
be referred to the Commission by consent; a number of disputes have been 
so referred and decided.” | 

On January 17, 1961, Canada and the United States signed a treaty 
providing for the co-operative development of the water resources of the 
Columbia River Basin. Differences arising under the treaty may be re- 
ferred by either party to the International Joint Commission and, failing 
a decision within three months, then to an arbitral tribunal containing a 
neutral member, which shall issue a final and binding decision.?! 

3. UNITED STATES-MEXICO, INCLUDING THE Rio GRANDE AND COLORADO 
River Systems. Mexico’s acceptance of the compulsory jurisdiction of the 
International Court of Justice contains a reservation similar to that of the 
United States.” The United States signed the Pact of Bogota with a 
reservation accepting compulsory jurisdiction only as limited by her general 
declaration filed with the Court. Since, however, the United States never 
ratified the Bogotá Pact, the Inter-American Arbitration Treaty of 1929, 
providing for compulsory arbitration, is still in force between these. two 
eountries. The latter treaty was signed by Mexico with the reservation 
that 


differences, which fall under the jurisdiction of the courts, shall not 
form a subject of the procedure provided for by the Convention, except 
in case of denial of justice, and until after the judgment passed by the 
competent national authority has been placed in the class of res 
judicata.”* 


18 [1959-1960] I.C.J. Yearbook 236, 256. 

19 Treaty between the United States and Great Britain Relating to Boundary Waters 
between the United States and Canada, Washington, Jan, 11, 1909. 36 Stat. 2448; 
U. S. Treaty Series, No. 548; 4 A.J.I.L. Supp. 239 (1910). 

20 See Bloomfield & Fitzgerald, Boundary Waters Problems of Canada and the 
United States, Pt. 1, Ch. 3 (1958). 

21 Treaty between Canada and the United States of America Relating to Cooperative 
Development of the Water Resources of the Columbia River Basin, Washington, Jan. 
17, 1961, Sen.. Exec. C, 87th Cong., Ist Sess., 44 Dept. of State Bulletin 234 (1961) 
(arbitration provisions are in Art. XVI). 22 [1959-1960] L.C.J. Yearbook 245. 

23 Pan American Survey 68-69. 

2449 Stat. 3153, 3176 (1929); U. S. Treaty Series, No. 886; 23 A.J.I.L. Supp. 88 
(1929); Pan American Survey 19, 
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The United States ratified the treaty 


with the understanding, made a part of such ratification, ‘‘that the 
special agreement in each case shall be made only by the President, 
and then only by and with the advice and consent of the Senate, 
provided two-thirds of the Senators present concur.” 7 


The ‘‘special agreement’’ referred to is dealt with in Article 4 of the 
treaty, and is to define ‘‘the particular subject matter of the controversy”? 
and procedural details. Article 4 further provides: ‘“‘If an accord has 
not been reached with regard to the agreement within three months reckoned 
from the date of the installation of the court, the agreement shall be 
formulated by the court.” The persuasive force of the obligation to arbi- 
trate is very strong, as the Senate demonstrated in 1945.78 

4, Iarri-DominicaN Repusuic. These states, co-riparians of the Arti- 
bonite River system, both accept without reservation the compulsory juris- 
diction of the International Court of Justice,” and they signed a general 
arbitration treaty in 1929.78 The Bogotá Pact is in force between them, 
and both signed the Declaration of Montevideo. 

5. Mexico-British Honpuras. The border is formed primarily by the 
Rio Hondo. Both Mexico and Britain have accepted the compulsory juris- 
diction of the International Court of Justice, though limited by Mexico’s 
reservation mentioned above. 

6. GUATEMALA. This state’s common waterways with Mexico, Honduras 
and El Salvador are subject to the Inter-American Arbitration Treaty of 
1929, which, however, all four states signed with serious reservations.*® 
A 1957 treaty, as yet unratified, between Guatemala and El Salvador 
provides for indemnification for damages to land caused by either state’s 
use of the waters of the boundary Giiija Lake. Any dispute as to the 
amount to be paid was to be settled by arbitration.*° 

7. Honpuras-EL Satyapor. These states, which share small frontier 
and successive watercourses, both accept the compulsory jurisdiction of the 
International Court of Justice, but El Salvador reserves ‘‘any disputes 
... concerning points... which cannot be submitted to arbitration in 


25 49 Stat. 3153, 3169 (1929); U. 8. Treaty Series, No. 886; Pan American Survey 21. 

26 See note 15 above. 27 [1959-1960] I.C.J. Yearbook 239, 241. 

28 Treaty of Peace, Friendship and Arbitration between the Dominican Republic and 
Haiti, Santo Domingo, Feb. 20, 1929, 105 L.N. Treaty Series 215; United Nations, 
Systematic Survey of Treaties for the Pacifie Settlement of International Disputes 
1928-1948, at 530 (1948) (hereinafter cited as U.N. Survey). Among the classes of 
disputes covered are issues concerning the ‘‘interpretation of a treaty.’’ Art. X of 
the same treaty contains an agreement not to change the natural course of common 
watercourses and a guarantee to each state of the ‘‘just and equitable use’’ of water 
within its territory. 

2949 Stat. 3153, 3172, 3174, 3176 (1929); U. S. Treaty Series, No. 886; 23 AJ,LL. 
Supp. 86, 87, 88 (1929); Pan American Survey 18, 19. 

30 Treaty between Guatemala and El Salvador for the Utilization of the Waters o' 
the Güija Lake, Guatemala, April 15, 1957. See Villacorta, Palacios, Osorio, ‘‘Dietamen 
sobre el Tratado para el Aprovechamiento de las Aguas del Lago de Giiija,’’ 44 Boletin 
Universitario, Universidad de San Carlos de Guatemala 93 (January-April, 1958). The 
treaty was ratified by El Salvador May 18, 1957. 
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accordance with the political constitution of this Republic.’’** Both states, 
however, have ratified the Pact of Bogotá without reservations. 

8. Honpuras-Nicaracua. The frontier between these states is in dispute, 
but most of the de facto frontier is formed by the Rio Negro and the Rio 
Segovia. Both accept the compulsory jurisdiction of the International 
Court? and both have ratified the Bogota Pact, though Nicaragua ap- 
pended a curious reservation that might present difficulties.’ 

9, Nicaragua-Costa Rica. The eastern part of the frontier is formed 
by the Rio San Juan, where extensive dams and canals are proposed; the 
western part of the frontier is crossed by numerous small streams flowing 
into Lake Nicaragua. Both states have ratified the Bogota Pact, subject 
to Nicaragua’s reservation mentioned above. 

10. Costa Rica-Panama. These states, which share minor watercourses, 
have both ratified the Bogota Pact without reservations. 

11. Panama-Cotompia. Both states are subject to the compulsory juris- 
diction of the International Court, without reservation except that Colombia 
excluded disputes arising out of facts prior to January 6, 1932.%4 Both 
states are parties to the Inter-American Arbitration Treaty, Colombia 
reserving disputes arising from acts before 1929 and, except in the. case of a 
denial of justice, disputes ‘‘between a citizen . . . of one of the parties and 
the other contracting state when the judges or courts of the latter state are, 
in accordance with its legislation, competent to settle the controversy.’’ 3 

12. CoLoMBIA-VENEZUELA. These two states share the great Orinoco 
system as well as smaller rivers. Both ratified the 1929 treaty, though 
with substantial reservations.® They are also bound by a compulsory 
arbitration treaty requiring the submission to the Permanent Court of 
International Justice or to arbitration of all legal disputes except ‘‘those 
questions which affect, the vital interests, Independence or territorial in- 
tegrity of the contracting states.’’ 37 

13. Tae Guianas. The I'rance-Netherlands Treaty of 1915, concerning 
the Maroni River which forms the border between French Guiana and 
Surinam, provides for direct appeal to a court of arbitration.** France, 
Great Britain, and The Netherlands all also accept the compulsory jurisdic- 
tion of the International Court of Justice.®® 

14. VENEZUELA-BRazit. These states, which share the Rio Negro and 
smaller watercourses, are parties to the 1929 treaty, subject to Venezuela’s 
reservations mentioned above. The two states in 1940 concluded a general 


31 [1959-1960] I.C.J. Yearbook 239, 241. 32 Ibid. at 241, 247. 

33 Pan American Survey 69. 34 [1959-1960] I.C.J. Yearbook 238, 249. 

8549 Stat. 3153, 3176 (1929); U. S. Treaty Series, No. 886; 23 A.J.I.L. Supp. 87 
(1929); Pan American Survey 19. 

38 49 Stat. 3153, 3170, 3174 (1928); U. S. Treaty Series, No. 886; 23 AJ.LL. Supp. 
85, 87 (1929); Pan American Survey 17, 19. 

37 Treaty of Non-Aggression, Conciliation, Arbitration and Judicial Settlement be- 
tween Venezuela and Colombia, Bogotá, Dec. 17, 1939. 6 Venezuela, Tratados Públicos 
y Acuerdos Internacionales de Venezuela 567 (1942); U.N. Survey 1121, 1122. 

38 ECE Report 193. 

89 [1959-1960] I.C.J. Yearbook 240, 246, 254. See also note 62 below. 
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arbitration treaty which requires the submission of legal disputes to the 
Permanent Court of International Justice or to an arbitral tribunal.* 

15. COLOMBIA-BRAZIL. These states share important tributaries of the 
Amazon. Both signed the Declaration of Montevideo. Both are parties 
to the 1929 treaty, subject to the Colombian reservation mentioned in 
paragraph 11. 

16. CotompiaA-Ecuapor. The border between these states is formed al- 
most entirely by watercourses. Both signed the Declaration of Montevideo 
and ratified the 1929 treaty, subject to the Colombian reservations men- 
tioned in paragraph 11.4 The Boundary Treaty of 19164 contains a 
provision (Article 6) for freedom of navigation, and provides (Article 7) 
that differences are to be settled by arbitration. 

17. Cotompra-PERuU. These states, which share important branches and 
the main channel of the Amazon, are parties to the Montevideo Declaration 
. and to the 1929 treaty, Peru without reservations. By a treaty of 1934,*° 
which itself contains provisions regarding freedom of navigation (Article 
4), they are bound without reservations to submit all disputes between them 
to the Permanent Court of International Justice. 

18. Ecuapor-Peru. Co-riparians of branches of the Amazon, these 
states signed the Declaration of Montevideo and the 1929 treaty.** 

19. Perc-Braziu. These states share major branches of the Amazon. 
They both signed the Montevideo Declaration and, without any reservations, 
the Inter-American Arbitration Treaty of 1929. 

20. Peru-Bouivia. Co-riparians of Lake Titicaca and certain tributaries 
of the Amazon, these states agreed in 1901 to submit all disputes to arbitra- 
tion or, if of a technical nature, to designated bodies possessing technical 
competence.*® 


40 Treaty for the Pacific Settlement of Disputes between Brazil and Venezuela, Caracas, 
March 30, 1940. 6 Venezuela, op. cit. note 37 above, ʻat 599; 51 U.N. Treaty Series 
291; U.N. Survey 1126. 

4149 Stat. 3153, 3174 (1929); U. S. Treaty Series, No. 886; 23 A.J.1.L. Supp. 87 
(1929); Pan American Survey 18-20. 

42 Boundary Treaty between Colombia and Eeuador, Bogotá, July 15, 1916. Colombia, 
Informe del Ministro de Relaciones Exteriores al Congreso de 1917, at 61, 63 (1917); 
110 Brit. and For. State Papers 826 (1920). 

43 Protocol of Friendship aud Cooperation between Colombia and Peru, Rio de 
Janeiro, May 24, 19384. 164 L.N. Treaty Series 21; U.N. Survey 1073. 

4449 Stat. 3153, 3714, (1929); U. S. Treaty Series, No. 886; Pan American Survey 
18-21. 

45 General Treaty of Arbitration between Bolivia and Peru, La Paz, Nov. 21, 1901. 
3 Martens, op. cit. (3° sér.) 47; 1 Perú, Tratados, Convenciones y Acuerdos Vigentes 
entre El Perú y Otros Estados—Instrumentos Bilaterales 69 (1936); 3 A.J.LL. Supp. 378 
(1909). Subsequently the two states concluded the General Pact of Friendship and Non- 
Aggression, Lima, Sept. 14, 1936. 5 Bolivia, Coleecién de Tratados Vigentes de la Re- 
publica de Bolivia—Convenciones Bilaterales 493 (1944); U.N. Survey 1105. In the 
view of Peru this latter treaty, which also provides for general arbitration of disputes, 
did not take effect because of a failure of legislative approval, and the 1901 treaty re- 
mains operative. Letter from an official of the Government of Peru to the author, Aug. 
31, 1959. 
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21. Bourvia-Paracuay. Co-riparians of several branches of the Paraná, 
these states agreed in 1938 ‘‘to have recourse to the conciliatory and arbitral 
procedures offered by international law and especially the American con- 
ventions and pacts’’ in the solution of ‘‘any present or future difference.’’ 4 

22. CHILE-Prrvu. Both signed the Declaration of Montevideo and ratified 
the 1929 treaty, although Chile did so with a curious reservation which 
might be interpreted as entitling her to be the judge of what questions 
are within her exclusive national jurisdiction.“ In 1929 these states signed 
a treaty, including waters provisions, which provided that all disputes over 
interpretation should be settled by the President of the United States.** 
At present the two states share only very minor watercourses. 

23. Brazin-Uruguay. Both signers of the Montevideo Declaration, these 
states, which share important watercourses, have also signed a general 
arbitration treaty governing all disputes between them *® and are parties 
to the 1929 treaty. 

24. Paraguay-Braziu. Co-riparians of the important Paraná system, 
these states are parties to the 1929 treaty. 

25. Uruguay-ARGENTINA. These states share the River Uruguay, which 
forms the boundary between them. Both signed the Declaration of Monte- 
video. On December 20, 1946, they signed at Montevideo a treaty pro- 
viding for the joint exploitation of the River Uruguay and for the equal 
sharing of the waters thereof. All matters concerning the utilization of the 
river are entrusted to a Joint Technical Commission. In the event of a 
deadlock on the commission, a dispute is to be submitted to negotiation and, 
that failing, to arbitration." The two states also entered into a general 
treaty of arbitration in 1899.51 

26. CHILE-ARGENTINA. These states signed a general treaty of arbitra- 
tion in 1902.52 They share a number of common Jakes. 


46 Treaty of Peace, Friendship, and Boundaries between Bolivia and Paraguay, 
Buenos Aires, July 21, 1938. 106 U. S. Treaty Information Bulletin 256 (1938); 
32 A.J.L.L. Supp. 189 (1938); U.N. Survey 1118. 

4749 Stat. 3153, 3170 (1929); U. S. Treaty Series, No. 886; 23 A.J.LL. Supp. 85 
(1929); Pan American Survey 17-18. 

48 Treaty between Chile and Pern for the Settlement of the Dispute Regarding Taena 
and Arica, Lima, June 3, 1929, Art. 12. 94 L.N. Treaty Series 401, 404; see ECE 
Report 198. 

49 Treaty of Conciliation and Obligatory Arbitration between Brazil and Uruguay, 
Rio de Janeiro, Aug. 22, 1934. 74 Brazil, Didrio Official 18477, No. 193 (1935); U.N. 
Survey 1073. 

60 Convention and Additional Protocol Relative to the Utilization of the Rapids of 
the Uruguay River in the Area of Salto Grande, Montevideo, Dec. 30, 1946. Argentina, 
Boletín del Ministerio de Relaciones Exteriores y Culto de la Nación Argentina 46-54 
(December, 1946); 2 Argentina, Instrumentos Internacionales de Caracter Bilateral 
Suscriptos por la República Argentina (Hasta el 30 de junio de 1948) at 1409 (1950). 

51 General Treaty of Arbitration between Argentina and Uruguay, Buenos Aires, 
June 8, 1899. 1 Argentina, Tratados y Convenciones Vigentes en la Nación Argentina 
790 (1925); 30 Martens, op. cit. (2° sér.) 287. 

52 General Treaty of Arbitration between Chile and Argentina, Santiago, May 28, 
1902. Argentina, Registro Nacional de la República Argentina, Pt. IIT, at 243 (1902); 
35 Martens, op. cit. (2° sér.) 297; 1 A.J.I.L. Supp. 292 (1907). 
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27. Braziu-ARGENTINA. These states, which share the Rio Uruguay and 
branches of the Paraná, signed a general arbitration treaty in 1905.53 
They are both signatories of the Declaration of Montevideo. 

28. PaRaGuay-ARGENTINA. These states, which share the Paraguay, the 
Paraná, and many tributaries, concluded a general arbitration treaty in 
1899 ** and are both signatories of the Declaration of Montevideo. 


Il. EUROPE 


1. GENERAL. The Treaty of Versailles provided that if a state neglects 
to comply with its obligations with regard to the upkeep of international 
navigable waterways, the matter may be brought before ‘‘the tribunal 
instituted for this purpose by the League of Nations.’ The Treaty of 
Saint-Germain provided that in case of waters disagreements between 
riparian states arising out of a change of frontiers, ‘‘the matter shall be 
regulated by an arbitrator appointed by the Council of the League of 
Nations.’’ 56 

2. SPAIN-PortucaL. A 1927 convention regulated the hydro-electric de- 
velopment of the international section of the River Douro. Disputes, 
whether legal or technical, were to be settled by a mixed arbitral tribunal 
with an impartial umpire.** The 1928 treaty between the two countries 
would cover all disputes over any of their international watercourses, in- 
eluding the Douro, Tagus and Guadiana systems. It provides for sub- 


53 General Treaty of Arbitration between Argentina and Brazil, Rio de Janeiro, 
Sept. 7, 1905. 2 Martens, op. cit. (3° sér.) 274; 100 Brit. and For. State Papers 605; 3 
A.J... Supp. 1 (1909). 

54 General Treaty of Arbitration between Argentina and Paraguay, Asuncidn, Nov. 
6, 1899. 2 Argentina, Instrumentos Internacionales de Caracter Bilateral Susecriptos 
por la República Argentina 1145 (1950); 92 Brit. and For. State Papers 485. 

55 The Treaty of Peace between the Allied and Associated Powers and Germany, 
Versailles, June 28, 1919, Art. 336. The Treaty of Versailles and After (Dept. of 
State Pub, No. 2724, 1947); 3 Treaties, Conventions, International Acts, Protocols, and 
Agreements 3329, 3489-3490 (S. Doc. No. 348, 67th Cong., 4th Sess., 1923); 13 AJEL. 
Supp. 151 (1919). The treaty was executed by the United States, the British Empire, 
France, Italy, Japan, Belgium, Bolivia, Brazil, China, Cuba, Ecuador, Greece, Guatemala, 
laiti, the Hedjaz, Honduras, Liberia, Nicaragua, Panama, Peru, Poland, Portugal 
Rumania, the Serb-Croat-Slovene State, Siam, Czechoslovakia, Uruguay and Germany. 
Art. 336, however, applied of its own force only to the Elbe, Oder, Niemen and Danube 
rivers (see Art. 331). For similar provisions regarding the Danube only, see the Treaty 
of Saint-Germain, Arts. 291, 297, note 56 below. 

56 Treaty of Peace between the Allied and Associated Powers and Austria, Saint 
Germain-en-Laye, Sept. 10, 1919, Arts. 309, 310. S. Doc. No. 92, 66th Cong., Ist Sess. 
(1919); 3 Treaties, Conventions, International Acts, Protocols, and Agreements 3149 
(S. Doe. No. 348, 67th Cong., 4th Sess., 1923); 14 A.J.LL. Supp. 1 (1920). This treaty 
was execeuted by the same Powers as executed the Treaty of Versailles, except for the 
substitution of Austria for Germany. Presumably Arts. 309 and 310, though not ex- 
pressly so limited by their terms, were intended to apply only to rivers over whieh changes 
in sovereignty were effected by the treaty. 

57 Convention between Spain and Portugal to Regulate the Hydro-Electrie Develop- 
ment of the International Section of the River Douro, Lisbon, Aug. 11, 1927. 82 L.N. 
Treaty Series 115; see ECE Report 202. 
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mission of all disputes to the Permanent Court of International Justice, 
to be decided ex aequo et bono if ‘‘not of a juridical nature.’’ 58 

3. SPAIN-F'RaNcE. A treaty of 1929 provides for arbitration or adjudica- 
tion of ‘‘any disputes or conflicts of any nature whatsoever,’’ to be decided 
ex aequo et bono if not a dispute over legal rights." The Lake Lanoux 
Case® was submitted to arbitration under this treaty. 

4, Tae Ruins System. The Rhine Navigation Convention of 1936 
provided for the resolution of disputes by the Permanent Court of Inter- 
national Justice or by an arbitral tribunal. Many bilateral and trilateral 
treaties regulating parts of the Rhine system contain arbitration provisions ; 
these are mentioned separately. 

5. FRANCE-SWITZERLAND. These countries share two major international 
watercourses, the Rhine and the Rhône. Both have accepted the com- 
pulsory jurisdiction of the International Court of Justice. Also, three 
treaties regulating specific watercourses—the Chatelot Falls, the Kembs 
derivation,** and the Strasbourg-Istein reach of the Rhine ®-—contain corm- 
pulsory arbitration or adjudication clauses. The two states concluded a 
general arbitration treaty in 1925.°° 

6. France-GERMANY. The 1925 treaty regulating the Rhine frontier be- 
tween these two countries provided for the submission to arbitration or to 
the Permanent Court of International Justice of any dispute arising under 
the treaty.*7 These states are also parties to a 1929 waters treaty with 


58 Treaty of Conciliation, Judicial Settlement and Arbitration between Spain and 
Portugal, Lisbon, Jan. 18, 1928. 77 L.N. Treaty Series 105; U.N. Survey 331. 

59 Treaty of Arbitration between Spain and France, Paris, July 10, 1929. 148 
L.N. Treaty Series 369; U.N. Survey 620. 

60 Affaire Du Lae Lanoux (France v. Spain), Tribunal Arbitral Franco-Espagnol, 
Genève, 1957, in 62 Revue Générale de Droit International Public 79-119 (3° sér, 
1958); 53 A.J... 156 (1959). 

61 Modus Vivendi Concerning Navigation on the Rhine, Strasbourg, May 4, 1936, 
Annex, Art. 90. 13 Switzerland, Recueil Systématique des Lois et Ordonnances 1848~ 
1947, at 494, 521 (1953). This agreement was signed by Germany, Belgium, France, 
Great Britain, Italy and Switzerland. Germany, Belgium, Franee, and Italy denounced 
it before Jan. 1, 1937, under Art. 3 of the Modus Vivendi. It remains effective between 
Great Britain and Switzerland. Ibid. at 494, note 3. 

62 [1959-1960] I.C.J. Yearbook 240, 252. France formerly excluded ‘‘matters which 
are essentially within the national jurisdiction as understood by the Government of the 
French Republie,’? [1956-1957] ibid. 213, but this reservation was removed in 1959. 

63 26 Martens, op. cit. (3° sér.) 312; see ECE Report 194. 

64 Convention Regulating the Relations between France and Switzerland with Regard 
to Certain Clauses of the Legal Regime of the Future Kembs Derivation, Bern, Aug. 
27, 1926, Art. 12. 71 L.N. Treaty Series 63; see ECE Report 203. 

65 Protocol of the Negotiations with the Object of Regulating the Means of Technical 
and Administrative Cooperation between Germany, France, and Switzerland for the 
Construction of Works Regularizing the Rhine between Strasbourg/Kehl and Istein, 
Geneva, Dec. 18, 1929, Art. 15, el. 2. 24 Martens, op. cit. (3° sér.) 636; 12 Switzerland, 
op. cit. note 61 above, at 516, 522 (1953). 

66 Treaty of Compulsory Conciliation and Arbitration between Switzerland and France, 
Paris, April 6, 1925. 29 Martens, op. cit. (3° sér.) 89; 11 Switzerland, op. cit. above, at 
286 (1953). 

67 Treaty between France and Germany Regarding the Delimitation of the Frontier, 
Paris, Aug. 14, 1925, Art. 51. 75 L.N. Treaty Series 103; see ECE Report 196-197. 
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arbitration provisions.®* In 1956 they signed three waters treaties, dealing 
with the upper Rhine, the Saar, and the Mosel, respectively." All three 
treaties provided for resolution of disputes by a court of arbitration. On 
October 23, 1954, Germany adhered to the Brussels Pact (see No. 7 below), 
thus vesting general jurisdiction over legal disputes between it and France 
in the International Court of Justice.” 

T. France-BetgiumM-NETHERLANDS-LUXEMBoURG. By the Brussels Pact 
of 1948 (amended by a protocol of October 23, 1954), these four states, 
together with the United Kingdom, agreed to settle all disputes ‘‘falling 
within the scope of Article 36, paragraph 2, of the Statute of the Inter- 
national Court of Justice by referring them to the Court.’ ™ This treaty 
would cover disputes arising under treaties, or concerning customary inter- 
national law, over the Meuse, Mosel and Scheldt systems, as well as the 
canals crossing the Netherlands-Belgium frontier which have given rise to 
disputes and litigation in the past. All four states have also accepted the 
compulsory jurisdiction of the International Court of Justice.” France 
and The Netherlands, co-riparians of the Meuse, in 1928 signed a general 
arbitration treaty covering all disputes ‘‘relating to a right.” ° Luxem- 
bourg and The Netherlands, co-riparians of the Meuse system, signed a 
general arbitration treaty in 1929.74 France and Luxembourg are parties 
to a Treaty Relative to Making the Mosel Navigable; this treaty contains its 
own arbitration provisions.” 

8. LuxemBourc-GermMany. (The boundary between these two countries 
is formed by the Mosel and its tributaries, the Our and the Sauer. Other 
tributaries of the Mosel rise in Luxembourg and flow via the Mosel into 
Germany.) These two countries agreed in 1929 to submit all disputes 
‘concerning a right’’ to the Permanent Court of International Justice or 
to arbitration.7® They are also parties to a treaty on the navigability of 


68 See note 65 above. 

69 Treaty between Germany and Franee Concerning the Improvement of the Upper 
Rhine between Basel and Strasbourg, Luxembourg, Oct. 27, 1956, Arts, 25-28, [1956] 
2 Bundesgesetzblatt 1863, 1869-1870 (Germany); Treaty between Germany and France 
for Regulation of the Saar Question, Luxembourg, Oct. 27, 1956, Arts. 89-94, ibid. 
1587, 1636-1638 (Germany); Treaty between Germany, France and Luxembourg 
Relative to Making the Mosel Navigable, Luxembourg, Oct. 27, 1956, Arts, 57—60, ibid. 
1837, 1853-1854 (Germany). 

7031 Dept. of State Bulletin 723 (1954); 49 A.J.I.L. Supp. 128 (1955). 

71 Treaty of Economic, Social and Cultural Collaboration and Collective Self-Defense 
between the United Kingdom, Belgium, France, Luxembourg and The Netherlands 
(Brussels Pact), Brussels, March 17, 1948, Art. 8. 19 U.N. Treaty Series 51; U.N. 
Survey 1160; 43 A.J... Supp. 59 (1949). 

72 [1959-1960] I.C.J. Yearbook at 235, 240, 245, 246. 

73 Arbitration and Conciliation Treaty between France and The Netherlands, Geneva, 
March 10, 1928. 102 L.N. Treaty Series 109; U.N. Survey 348. 

14 Treaty of Judicial Settlement, Arbitration and Conciliation between Luxembourg 
and The Netherlands, Geneva, Sept. 17, 1929. 107 L.N. Treaty Series 35; U.N. Survey 
670. 75 See note 69 above, third treaty cited. 

76 Treaty of Arbitration and Coneiliation between Germany and Luxembourg, Geneva, 
Sept. 11, 1929, Arts. 3-4. 118 L.N. Treaty Series 97; U.N. Survey 655. In the view 
of Luxembourg, this treaty is no longer in effect. Letter from an official of the Govern- 
ment of Luxembourg to the author, Aug. 4, 1959. 
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the Mosel, which contains its own provisions for a court of arbitration.” 
The Our and the Sauer are regulated by two treaties between Luxembourg 
and the German state of Rheinland-Pfalz, both of which provide for the 
settlement of disputes by arbitration.“* By Germany’s adherence to the 
Brussels Pact (see No. 6 above), general jurisdiction over legal disputes 
between it and Luxembourg was vested in the International Court of 
Justice. 

9. NETHERLANDS-GERMANY. Co-riparians of the great watercourses of 
the lower Rhine, these states in 1926 signed a treaty for the arbitration of 
‘Call disputes of any nature whatever.” By Germany’s adherence to the 
Brussels Pact (see No. 6 above), general jurisdiction of disputes between 
the two states became vested in the International Court of Justice. 

10. Tae ELBE System. The Statute of Navigation of the Elbe (1922) 
sets up an international commission to regulate the regime of the river, 
with a right of appeal to international adjudication.*° 

11. GERMANY-SWITZERLAND. These two states, co-riparians of the Rhine, 
in 1921 signed a treaty for the arbitration of all disputes except those 
which are agreed by both parties to involve independence or territorial 
integrity.*t. They are also parties to a 1929 waters treaty containing its 
own arbitration provisions.** 

12. Germany-PoLanp. These states in 1928 signed a treaty providing 
for the delivery of records concerning their shared watercourses, and in 
1925 signed a treaty for the administration of certain frontier rivers; °t 


77 See note 69 above, third treaty cited. 

78 Treaty between the State of Rheinland-Pfalz in the Federal Republic of Germany 
and Luxembourg on the Construction of Waterworks on the Our (Art. 27), Tréves, 
July 10, 1958, Luxembourg Memorial No. 25, June 11, 1959, at 405; Treaty between 
the State of Rheinland-Pfalz in the Federal Republic of Germany and Luxembourg on 
the Construction of Water Power Works on the Sauer near Ralingen-Rosport (Art. 
22), Tréves, 1950, Luxembourg Memorial No. 46, July 24, 1953, at 1003. 

79 Convention of Arbitration and Conciliation between Germany and The Netherlands, 
The Hague, May 20, 1926. 66 L.N. Treaty Series 119; League of Nations, Arbitration 
and Security—Systematie Survey of the Arbitration Conventions and Treaties of Mutual 
Security Deposited with the League of Nations 291 (1927) (hereinafter cited as L.N. 
Survey). 

80 Convention between Germany, Belgium, Great Britain, France, Italy, and Czecho- 
slovakia Instituting the Statute of Navigation of the Elbe, Dresden, Feb. 22, 1922, Arts. 
2-11, 52. 26 L.N. Treaty Series 219; 17 A.J.I.L. Supp. 227 (1923); see ECE Report 
202. 

81 Treaty of Arbitration and Conciliation between Germany and Switzerland, Bern, 
Dec. 8, 1921, Arts. 1, 4, 12. L.N. Treaty Series 271; U.N. Survey 429. 

82 See note 65 above. 

83 Agreement between Germany and Poland Concerning the Handing Over of the 
Records of the Water Conservancy Associations and Associations for the Upkeep and 
Construction of Dykes, Posen, June 14, 1923, Art. 5. 34 L.N. Treaty Series 348; see 
ECE Report 195-196. 

84 Agreement between Germany and Poland Regarding the Administrations of the 
Frontier Sections of the Notec and Gida Rivers and Navigation on These Sections, Pila, 
March 14, 1925, Art. 16. 95 L.N. Treaty Series 239; see ECE Report 196. 
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both contained provisions for compulsory third-party arbitration. (These 
treaties are perhaps obsolete in the light of the de facto change of frontiers 
in 1945.) 

13. GERMANY-CzZECHOSLOVAKIA. These nations, co-riparians of the Elbe, 
signed a waters treaty in 1927 with a provision for compulsory third-party 
arbitration of disputes.* 

14. Germany-Denmark. The treaty of 1922 for the settlement of 
questions relating to frontier watercourses and dikes provided for arbitra- 
tion by a mixed commission, with a third-party president of an appellate 
commission.’ These states also signed a general arbitration treaty (cover- 
ing ‘‘all disputes of any nature whatsoever’’) in 1926.87 

15. Ponanp-CzecHosLovakia. These states, co-riparians of the Oder- 
Neisse system and tributaries of the Danube, agreed in 1925 to arbitrate 
“fall disputes’’ except those ‘‘regarding the territorial status of the Con- 
tracting Parties.’’ 88 

16. Irauy-France. These states share many mountain streams. On 
October 23, 1954, Italy adhered to the Brussels Pact (see No. 7 above), as 
modified by the protocol of that date. Thereupon legal disputes between 
Italy and France became subject to the compulsory jurisdiction of the 
International Court of Justice. 

17. ITALY-SWITZERLAND. The 1949 treaty concerning hydraulic power 
on the Reno di Lei provided for settlement of disputes by a three-man 
tribunal, including a third-party umpire.°° Three other waters treaties 
between the two states provide for resolution of disputes by arbitration.” 
These states in 1924 signed a treaty providing for submission of all dis- 
putes to the Permanent Court of International Justice with power to decide 
ex acquo et bono if the ease is ‘‘not of a Juridical nature.” °* They are co- 
riparians of Lakes Lugano and Maggiore and of many mountain streams. 


85 Treaty between Germany and Czechoslovakia Regulating the Frontier Relations on 
the Frontier Described in Article 83 of the Treaty of Peace of Versailles of June 28, 
1919, Berlin, Feb. 3, 1927, Art. 35. 109 L.N. Treaty Series 219; see ECE Report 197. 

86 Treaty between Germany and Denmark Concerning the Settlement of Questions 
Arising Out of the Transfer to Denmark of the Sovereignty over North Schleswig, 
Copenhagen, April 10, 1922. 10 L.N. Treaty Series 73, 201-202; see ECE Report 
200-201. 

87 Treaty of Arbitration and Coneiliation between Germany and Denmark, Berlin, 
June 2, 1926. 61 L.N. Treaty Series 325; L.N. Survey 269. 

88 Treaty of Conciliation and Arbitration between Poland and Czechoslovakia, Warsaw, 
April 23, 1925. 48 L.N. Treaty Series 383; L.N. Survey 236. 

89 See note 70 above. 90 See ECE Report 199. 

91 Convention between Switzerland and Italy on the Subject of the Utilization of the 
Hydraulic Power of the Spoel, Bern, May 27, 1957, Art. 18, Switzerland, Reeueil Officiel 
des Lois et Ordonnances de la Confédération Suisse—-1959, at 432 (1960); Convention 
between Switzerland and Italy for Navigation on Lake Maggiore and Lake Lugano, 
Lugano, Oct. 22, 1923, Art. 19, 18 Martens, op. cit. (8° sér.) 424; Convention between 
Switzerland and Italy on the Subject of the Regularization of Lake Lugano (Article 11), 
Lugano, Sept. 17, 1955, 291 U.N. Treaty Series 213. 

82 Treaty of Conciliation and Judicial Settlement between Italy and Switzerland, 
Rome, Sept. 20, 1924, Art. 15. 33 L.N. Treaty Series 91; L.N. Survey 206, 
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18. AUSTRIA-SWITZERLAND. The 1954 treaty for the regulation of the 
Rhine provided for the resolution of disputes arising under the treaty by 
a three-man arbitral tribunal, including a third-party umpire.” 

19, AustRIA-ITaLY. Co-riparians on the Drava and on many small 
Alpine streams, these two states agreed in 1930 to arbitrate ‘‘any disputes 
which may arise between them.’’ %4 

20. LigcHTENSTEIN-SWITZERLAND. Co-riparians of the Rhine, both have 
accepted the compulsory jurisdiction of the International Court of Justice.” 

21. LizcHTENSTEIN-AustRIA. Co-riparians of the Rhine, these states exe- 
cuted in 1931 a treaty regulating their common watercourses.’ Article 13 
provides for settlement of disputes by a three-man arbitral tribunal, in- 
cluding an umpire. 

22. Tus DANUBE SYSTEM. By the Convention of 1921, the Danube was 
subjected to regulation by international commissions, with appeal to ‘‘the 
special jurisdiction set up for that purpose by the League of Nations.’’ 9 
After the war this commission was not reconstituted. Riparian states 
entered into bilateral agreements, some of which (Yugoslavia-Rumania, 
Yugoslavia-Hungary) provided for mixed commissions but not for com- 
pulsory third-party arbitration in case of disputes on which no agreement 
was reached.** The Austria-Yugoslavia treaty of 1954 concerning the 
regulation of the Drava provides for compulsory arbitration,®® as does 
another Austria-Yugoslavia treaty regulating the boundary Danube tribu- 
tary Mur (Mura).?°° 

A 1929 treaty between Yugoslavia, Czechoslovakia, and Rumania re- 

93 Treaty between Austria and Switzerland for the Regulation of the Rhine from, the 
Confluence of the Ill to the Lake of Constance, Bern, April 10, 1954, Art. 33. [1955] 
Bundesgesetzblatt 893 (Austria); Switzerland, Recueil Officiel des Lois et Ordonnances 
de la Confédération Suisse—1955, at 741 (1956). Earlier treaties of 1892 and 1924, 
with the same titlé, contain identical arbitration provisions. [1893] Reichsgesetzblatt 
455, 459, Art. 16 (Austria); 39 L.N. Treaty Series 25. These treaties are still in 
force. 

%4 Treaty of Friendship, Conciliation and Judicial Settlement between Austria and 
Italy, Rome, Feb. 6, 1980. 105 L.N. Treaty Series 97; U.N. Survey 755. 

95 [1959-1960] I.C.J. Yearbook 244, 252. 

96 Treaty between Austria and Liechtenstein for the Establishment of Common Prin- 
ciples for the Regulation of the Rhine, Vaduz, June 23, 1931, 25 Martens, op. cit. (3° 
sér.) 791; [1931] Bundesgesetzblatt 1721 (Austria). 

97 Convention Instituting the Definitive Statute of the Danube, Paris, July 23, 1921, 
Art. 38. 26 L.N. Treaty Series 173; 17 A.J.L.L. Supp. 13 (1923); see ECE Report 
201, The convention was ratified by Belgium, France, Great Britain, Greece, Italy, 
Rumania, the Serb-Croat-Slovene State and Czechoslovakia. 

98 See Paunovic, ‘‘The Uses of the Waters of International Rivers,’’ in International 
Law Ass’n., Principles of Law Governing the Uses of International Rivers, Resolution 
adopted by the International Law Association at its Conference held in August, 1956, 
at Dubrovnik, Yugoslavia, together ae Reports and Commentaries submitted to the 
Association 1, 3-4 (1956). 

99 Convention between Yugoslavia and Austria Concerning Water Economy Questions 
Relating to the Drava, Geneva, May 25, 1954, Arts. 4, 7. 227 U.N. Treaty Series 128. 

100 Treaty between Austria and Yugoslavia Concerning Hydro-Economie Questions 
Relating to the Frontier and the Frontier Waters on the Mur, Vienna, Dec. 16, 1954, 
Art. 10. [1956] Bundesgesetzblatt 953 (Austria). 
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quires arbitration or judicial settlement of ‘‘disputes of every kind.’’ 1% 
The Austria-Hungary treaties of 1923 and 1931 +°? provide for compulsory 
arbitration or adjudication of disputes, as do a 1925 treaty between Poland 
and Czechoslovakia,‘ a 1929 treaty between Hungary and Bulgaria,” 
a 1926 treaty between Austria and Czechoslovakia,?® a 1926 treaty between 
Poland and Yugoslavia,°* and a 1928 treaty between Poland and 
Hungary. 

Hungary and Czechoslovakia are bound in certain circumstances to sub- 
mit disputes over frontier waters to a three-man arbitral board, the presi- 
dent being neutral.t°? (More than half the frontier is formed by the 
Danube and its tributaries, the Tisza and Ipoly rivers.) Rumania and 
Czechoslovakia have made a similar treaty regarding frontier waters,?°° 
but, with the transfer of Ruthenia to the U.S.S.R., the two nations are no 
longer adjacent. 

The treaty of 1955 between Great Britain, the United States, France, 
the U.S.S.R. and Austria, ending the occupation of Austria,“ contains a 
clause (Article 31) on the freedom of navigation on the Danube. Article 
35 provides for the settlement of disputes arising under the treaty by the 
heads of mission of France, the United Kingdom, the United States and 
the U.S.S.R. at Vienna, and, failing settlement by that method, by a three- 
member commission containing a neutral member, to be appointed, in case 
of disagreement, by the Secretary General of the United Nations. 


101 General Act of Conciliation, Arbitration, and Judicial Settlement between the 
States of the Little Entente, Belgrade, May 21, 1929. 96 L.N. Treaty Series 311; 
U.N. Survey 572, 

102 Agreement Concerning Arbitration between Austria and Hungary, Budapest, 
April 10, 1923, 18 L.N. Treaty Series 93; L.N. Survey 89; Treaty between Austria 
and Hungary on Friendship, Conciliation and Arbitration, Vienna, Jan. 26, 1931, 123 
L.N. Treaty Series 171. 

103 Note 88 above. This treaty covers ‘fall disputes’’ except those regarding the 
‘‘territorial status of the Contracting Parties,’’ Art. 1. 

104 Treaty of Conciliation and Arbitration between Bulgaria and Hungary, Budapest, 
July 22, 1929. 101 L.N. Treaty Series 41; U.N. Survey 628. 

103 Treaty of Conciliation and Arbitration between Austria and Czechoslovakia, 
Vienna, March 5, 1926. 51 L.N. Treaty Series, 349; L.N. Survey 245. This treaty 
provides for submission of ‘‘all disputes . . . with regard to which the Parties are in 
conflict as to their respective rights’’ to the P.C.I.J. Several others of these bilateral 
treaties between Danube states also restrict the area of compulsory arbitration to legal 
disputes. 

10678 L.N. Treaty Series, 413; L.N. Survey 342. 

107 Treaty of Conciliation and Arbitration between Poland and Hungary, Warsaw, 
Noy, 30, 1928. 100 L.N. Treaty Series 67; U.N. Survey 476. 

203 Convention Relating to the Settlement of Questions Arising Out of the Delimita- 
tion of the Frontier between Hungary and Czechoslovakia (Frontier Statute), Prague, 
Nov. 14, 1928, Arts, 81(5), 79. 110 L.N. Treaty Series 425; see ECE Report 197. 

109 Convention Concerning the Settlement of Questions Arising Out of the Delimita- 
tion of the Frontier between Rumania and Czechoslovakia (Frontier Statute), Prague, 
July 15, 1930, Art. 30. 164 L.N. Treaty Series 157; see ECE Report 198. 

110 State Treaty for the Re-establishment of an Independent and Democratic Austria, 
Vienna, May 15, 1955. 217 U.N. Treaty Series 223; 49 A.J.LL. Supp. 162 (1955). 
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Two treaties between Austria and Bavaria ™! providing for the common 
use of frontier rivers contain provisions for the resolution of disputes by 
arbitral tribunals. ; 

The frontier between Austria and Czechoslovakia is partly formed by the 
River Morava, a tributary of the Danube. The treaty of 1928 to regulate 
the frontier 1? provides (Artiele 70) for the resolution of disputes by a 
three-man arbitral tribunal including an umpire. 

In 1948 the U.S.S.R., Bulgaria, Hungary, Rumania, Czechoslovakia and 
Yugoslavia 1? concluded a convention for the regulation of the Danube by 
a commission representing the parties. Article 45 provides for the sub- 
mission of disputes concerning the application or interpretation of the 
convention, at the request of any party, to a body which, though termed a 
conciliation commission, would have power to issue binding decisions. It. 
would consist of representatives of each party to the dispute and a neutral 
member appointed by the Chairman of the Danube Commission. 

23. Yucosuavia-Greece. These states, co-riparians of Lake Prespa and 
the Vardar River system, agreed in 1929 to submit ‘‘all questions what- 
soever on which they may differ’’ to the Permanent Court of International 
Justice or to arbitration.*!4 

24. BULGARIA-TURKEY. By a treaty of 1929 these states, which share 
the Tundzha River, agreed to submit legal disputes to the Permanent Court 
of International Justice and other disputes to a conciliation commission, 
with a right of appeal to the Permanent Court, which is authorized to 
decide ex aequo et bono if no rule of international law applies." 

25. GREECE-TuRKEY. These states, whose frontier is entirely formed by 
the Euros River and its tributaries, have a general arbitration treaty 
covering ‘‘any questions on which they may disagree... .° 16. In 1934 


111 Treaty between Bavaria and Austria Concerning the Austro-Bavarian Power Plant 
Company, Oct. 16, 1950, Arts. 26 and 27 provide for arbitration by a tribunal to be 
established by special agreement; Convention between Germany, Bavaria, and Austria 
Concerning the Jochenstein Danube Power Plant Company, Feb: 13, 1952, Art. 25 
provides for arbitration by a three-man tribunal including an umpire. See Berber, 
op. cit. note 4 above, at 80. 

112 Treaty between Austria and Czechoslovakia Regarding the Settlement of Legal 
Questions on the Common Frontier, Prague, Dec. 12, 1928. 108 L.N. Treaty Series 9. 

118 Convention Regarding the Regime of Navigation on the Danube, Belgrade, Aug. 
18, 1948. 33 U.N. Treaty Series 197. Britain, France and the United States refuse to 
recognize this convention because it was not signed by Germany and interested non- 
riparian states. The Western Powers regard the Convention of 1921 as still in force. 
Gorove, ‘‘Internationalization of the Danube: A Lesson in History,’’ 8 Journal of 
Publie Law 125, 151 (1959). 

114 Pact of Friendship, Conciliation and Judicial Settlement between Greece and the 
Kingdom of the Serbs, Croats and Slovenes,’ Belgrade, March 27, 1929, Art. 4. 108 
L.N. Treaty Series 201; U.N. Survey 546. 

115 Treaty of Neutrality, Conciliation, Judicial Settlement and Arbitration between 
Bulgaria and Turkey, Ankara, March 6, 1929. U.N. Survey 535, 540. 

116 Treaty of Friendship, Neutrality, Conciliation and Arbitration between Greece 
and Turkey, Ankara, Oct. 30, 1930. 125 L.N. Treaty Series 9; U.N. Survey 858. The 
tribunal is to decide ex aequo et bono if no rule of international law applies. Art. 21, 
el. 2, 
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they concluded a treaty regulating their common waters and provided for 
submission of disputes in accordance with the arbitration treaty. 

26. THE Soviet Union. The Soviet Union, in addition to being a party 
to the Danube Convention of 1948 and the Austrian Treaty of 1955, which 
provide for compulsory arbitration (see No. 22 above), has agreed to en- 
gage in non-binding conciliation procedures by a number of treaties, among 
which are the Polish-Soviet Treaty of 1932%* and the Finnish-Soviet 
Treaty of 1932.17° Poland and the U.S.S.R. are eo-riparians of important 
river systems: the Niemen, Bug, et cetera. Finland and the U.S.S.R. share 
many lakes and streams. 

27. NoRWAY-SWEDEN. ‘These states, sharing numerous international wa- 
tereourses, have both accepted the compulsory jurisdiction of the Inter- 
national Court of Justice,!*° have signed treaties for the compulsory adjudi- 
cation of legal disputes,!** and committed themselves specifically to arbitra- 
tion of disputes arising under the waters-regulation treaty of 1905.1” 

28. Norway-FinLanp. The treaties of 1924 and 1925, regulating frontier 
and international waters, provide for direct appeal to the Permanent Court 
of International Justice in case of disputes. These states are also sub- 
ject generally to the compulsory jurisdiction of the International Court 
of Justice,!** and have concluded general treaties of arbitration.’*® 


117 Greco-Turkish Agreement Relative to the Regulation of Hydraulie Works on the 
Two Banks of the River Maritza-Evros, Ankara, June 30, 1934, Ch. IV. Letter from 
an official of the Government of Greece to the author, June 27, 1959. 

118 Convention of Conciliation between Poland and the Union of Soviet Socialist 
Republics, Moscow, Nov. 28, 1932. 136 L.N. Treaty Series 55; 27 A.J.I.L. Supp. 190 
(1933); U.N. Survey 982. : 

119 Convention of Conciliation between Finland and the Union of Soviet Socialist Re- 
publies, Helsinki, April 22, 1932, 157 L.N. Treaty Series 401; U.N. Survey 974. (This 
treaty was abrogated under Art. 12 of the Treaty of Peace with Finland, Paris, Feb. 
10, 1947, 48 U.N. Treaty Series 203; 42 A.J.LL. Supp. 203 (1948)). 

120 [1959-1960] I.C.J. Yearbook 248, 251. 

121 Sweden and Norway, Treaties and Conventions Concerning the Dissolution of the 
Swedish-Norwegian Union: Arbitration, Stockholm, Oct. 26, 1905, 34 Martens, op. cit. 
(2° sér.) 702; 98 Brit. and For. State Papers 820; 1 A.J.LL. Supp. 169 (1907); Con- 
vention between Norway and Sweden for the Pacifie Settlement of Disputes, Oslo, Nov. 
25, 1925, 60 L.N. Treaty Series 295, L.N. Survey 130. These treaties do not apply to 
disputes as to which another scheme of resolution has been agreed upon. 

122 Sweden and Norway, Treaties and Conventions Concerning the Dissolution of the 
Swedish-Norwegian Union: Lakes and Water Courses in Common, Stockholm, Oct. 26, 
1905, Art. 6. 34 Martens, op. cit. (2° sér.) 710; 98 Brit. and For. State Papers 828; 1 
A.J.I.L. Supp. 177 (1907). Disputes were to be resolved by two ad hoc judges and a 
third to be selected, in the absence of agreement, by the Government of Switzerland. 
This treaty was superseded by a treaty concerning waters regulation of May 11, 1929, 120 
L.N. Treaty Series 264, which contains no arbitration clause. 

123 Convention Concerning the Frontier between the Province of Finmark and the 
Territory of Petsamo, and Final Protocol, Christiania, April 28, 1924, Art. 8, 30 
L.N. Treaty Series 49; Convention between Norway and Finland Concerning the Inter- 
national Legal Regime of the Waters of the Pasvik and of the Jakobselv, Oslo, Feb. 
14, 1925, Art. 3, 49 L.N. Treaty Series 379; see ECE Report 193-194. These treaties 
dealt with areas ceded by Finland to the Soviet Union by the Treaty of Peace between 
those states signed in 1947, 124 [1959-1960] I.C.J. Yearbook 240, 248. 

125 Treaty between Norway and Finland for the Pacific Settlement of Disputes, 
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29. SWEDEN-FinnaND. These two states, whose frontier is formed by the 
Tornea River, agreed in 1926 to the compulsory submission of ‘‘legal’’ dis- 
putes to the Permanent Court of International Justice.17° Both states have 
now accepted the compulsory jurisdiction of the International Court of 
Justice, T 


HI. Asra 


1. IsRAEL-UNrTED AraB RrePuBLIC (Syria). In 1923 France and the 
United Kingdom agreed on a dam to raise the waters of Lakes Huleh and 
Tiberias, and further agreed that any dispute between the Government of 
Palestine and the owners of land in Syria arising from this construction 
was to be settled by a four-man commission, two from each government. 
It is to be noted that this treaty may not have survived changes of sov- 
ereignty and that the commission would have no impartial member. . 

2. ARAB Sratres. A number of treaties among Arab states provide for 
the submission of all disputes, or of all disputes arising from treaties, 
to arbitration: Iraq-Saudi Arabia (1931) ; 12° Iraq-Saudi Arabia (1936) ,2°° 
to which Yemen acceded in 1937; 15 Transjordan-Saudi Arabia (1983) ; 1%? 
Saudi Arabia-Yemen (1934).1%3 The Pact of the Arab League (1945) pro- 
vides for binding settlement of disputes by the Council of the League, but 
recourse to this procedure is not compulsory.** The only significant water- 
courses which appear to be affected by these treaties are several non- 


Helsinki, Feb. 3, 1926, 60 L.N. Treaty Series 353; and supplementary treaty, Helsinki, 
May 11, 1953, [1953] Férfattningssamling 714 (Finland). 

126 Convention between Sweden: and Finland for the Pacifie Settlement of Disputes, 
Helsinki, Jan. 29, 1926, 49 L.N. Treaty Series 367; and Supplement, Helsinki, April 
9, 1953, 198 U.N. Treaty Series 61. 127 [1958-1960] LC.J. Yearbook 240, 251. 

128 Exchange of Notes constituting an Agreement between Great Britain and France 
respecting the boundary line between Syria and Palestine from the Mediterranean to 
El Hammé, Paris, March 7, 1923. 22 L.N. Treaty Series 363; see ECE Report 201. 

129 Treaty of Friendship and Bon Voisinage between Hedjaz and Iraq, Mecea, April 
7, 1931, Art. 15. 36 Martens, op. cit. (3° sér.) 697; U.N. Survey 890 (disputes arising 
from treaties only). 

130 Treaty of Arab Brotherhood and Alliance between Saudi Arabia and Iraq, 
Baghdad, April 2, 1936. 174 L.N. Treaty Series 131; U.N. Survey 1104. This treaty 
provided that the parties should, if any dispute between them could not be settled by 
negotiation, ‘‘resort to the methods to be laid down in a Protocol to be annexed to this 
Treaty....’’ (Art. 2.) It does not appear that any such protocol was ever filed. 

181 Declaration of Accession by Yemen to the Treaty of Arab Brotherhood and Alliance 
between Saudi Arabia and Iraq, San’a, April 29, 1937. 174 L.N. Treaty Series 131; 
36 Martens, op. cit. (8° sér.) 711; U.N. Survey 1112. . 

182 Treaty of Friendship and Bon Voisinage between Saudi Arabia and Transjordan, 
Jerusalem, July 27, 1933. United Kingdom, Report to the Council of the League of 
Nations on the Administration of Palestine and Transjordan 300 (1934); U.N. Survey 
1036 (disputes arising from treaties only). 

183 Treaty of Islamic Friendship and Brotherhood between Saudi Arabia and Yemen, 
Taif, May 20, 1934. 137 Brit. and For. State Papers 670 (1934); U.N. Survey 1071 
{all disputes). 

184 Pacet of the Arab League, Cairo, March 22, 1945, Art. 5. 70 U.N. Treaty Series 
237; 16 U. S. Dept. of State Bulletin 967, 968 (1947); 39 A.J.LL. Supp. 266, 267 
(1945); U.N. Survey 1141. 
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perennial streams which rise in Saudi Arabia and flow into the Euphrates 
River in Iraq. 

3. JORDAN-UNITED ARAB REPUBLIC (Syria). In 1953 these states entered 
into a treaty for the joint development of the Yarmouk River, which forms 
part of the boundary between them.> A joint commission was established 
to carry out the agreement. In the event of a dispute which cannot be 
resolved by the commission or the governments, ‘‘the dispute shall be sub- 
mitted to an Arbitration Board consisting of two arbitrators one whom will 
be appointed by each State and an umpire to be agreed upon by the two 
States’? (Article 10). 

4. TurKry-Iran. These states, which share tributaries of the Araxes 
(Araks) River, signed in 1932 a treaty for conciliation and, that failing, 
arbitration or adjudication of ‘‘disputes of every kind.’’ 138 

5. [RAQ-IRAN. These states, which share the Shatt-al-Arab and several 
of its tributaries, agreed in 1937 on compulsory adjudication or arbitration 
of future disputes ‘‘in which the rights of the Parties are at issue.’’ 187 

6. TurKEY-IRag. These states, which share the Tigris and Euphrates 
and many of their tributaries, concluded in 1946 a treaty for arbitration 
or adjudication of disputes of every kind.*%® 

7. TitamuaAND-INpo-Cuina, Thailand, Laos, Cambodia and South Viet- 
Nam share the main branch and many tributaries of the Mekong. In 
1937 France and Thailand adopted the compulsory arbitration procedures 
set forth in the General Act for the Pacific Settlement of International 
Disputes as to ‘‘any disputed questions which may arise between them in 
the future and which cannot be settled through the diplomatic channel,’’!*® 
Thailand and Cambodia have both accepted the compulsory jurisdiction 
of the International Court of Justice without significant reservations.'* 

In 1954 Laos, Cambodia, and Viet-Nam signed a convention concerning 
navigation on the Mekong.?*+ Article 7 provided for submission of dis- 


135 Agreement between Jordan and Syria for the Utilization of the Yarmouk Waters, 
Damascus, June 4, 1953. 184 U.N. Treaty Series 15. 

136 Treaty of Conciliation, Judicial Settlement and Arbitration between Persia and 
Turkey, Teheran, Jan, 23, 1932, Art. 1. 30 Martens, op. cit. (3° sér.) 725; U.N. Survey 
939. 

137 Treaty for the Pacific Settlement of Disputes between Jraq and Iran, Teheran, 
July 24, 1937. 190 L.N. Treaty Series 269; U.N. Survey 1112. 

138 Treaty of Friendship and Neighbourly Relations between Iraq and Turkey, Ankara, 
March 29, 1946. 37 U.N. Treaty Series 226. 

139 Treaty of Friendship, Commerce and Navigation between Siam and France, 
Bangkok, Dec. 7, 1937, Art. 21. 201 L.N. Treaty Series 113; U.N. Survey 1117. The 
present effectiveness of the arbitration provisions of this treaty was at issue between 
Thailand and Cambodia in the Case Concerning the Temple of Preah Vihear (Cambodia 
v. Thailand), Application Instituting Proceedings, I.C.J.. Oet. 6, 1959, but was not 
passed on by the Court in its judgment of May 26, 1961. 

140 [1959-1960] I.C.J. Yearbook 236, 252. Thailand argued before the 1.C.J. that its 
acceptance, made in 1950 by renewing a prior acceptance of the compulsory jurisdiction 
of the P.C.I.J., was void and ineffective. Case Concerning the Temple of Preah Vihear 
(Cambodia v. Thailand), Preliminary Objections of the Government of Thailand, LCJ., 
i960. On May 26, 1961, the Court rejected this argument and ruled that the 1950 
declaration was effective. [1961] I.C.J. Rep. 17. The 1950 declaration expired by ity 
terms on May 2, 1960. 

141 Convention Regulating Maritime and Inland Navigation on the Mekong and Inland 
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putes to ‘‘the courts provided for in the agreement on conciliation and 
arbitration to be concluded within three months of the signing of the 
present convention.’’ It is not known whether the agreement in question 
has been concluded. 

8. InaN-AFGHANISTAN. In 1927 these states agreed to submit disputes 
not settled by diplomatic channels to a board composed of one representa- 
tive from each, with the decision in case of deadlock to be made by ‘‘a 
statesman of a neutral power’’ to be appointed by the original two arbi- 
trators.1** . 

9. AUSTRALIA-NETHERLANDS. These states, which share significant water- 
courses on the island of New Guinea, have both accepted the compulsory 
jurisdiction of the International Court of Justice. 

10. Paxistan-Inpra. These two states share several major branches of 
the Indus system of rivers, on which depends the most extensive complex 
of irrigation in the world, and the Ganges-Brahmaputra system, which is 
put to important uses in both countries. On September 19, 1960, the two 
states signed the Indus Waters Treaty (reprinted below, p. 797) apportion- 
ing the waters of the Indus and its tributaries. The treaty provides for the 
resolution of all disputes arising under the treaty by a court of arbitration 
or, in the case of disputes on certain primarily technical subjects, by a 
neutral engineer. 

11. ĪNDIA-FORMER STATES. A waters treaty of 1924 between the govern- 
ments of Madras and Mysore provided for the submission of disputes 
arising under the treaty ‘‘to arbitration, or if the parties so agree... 
to the Government of India.’’ 144 

12. Inprsa-Burma. These states share a number of boundary and suc- 
cessive streams. The Burmese independence treaty of 194715 provided 
that Burma assumes rights and duties under every international instrument 
made by the United Kingdom ‘‘in so far as such instrument may be held to 
have application to Burma.’’ Presumably Burma thereby accepted the com- 
pulsory jurisdiction of the International Court of Justice under the British 
declaration then in force.1** India accepts the Court’s jurisdiction." 

13. Burma-THamanp. These states share the major rivers Salween and 
Mekong as well as many other streams. The status of these two states with 
respect to the compulsory jurisdiction of the International Court of Justice 
is discussed in Nos. 12 and 7 above, respectively. 


Navigation on the Approach to the Port of Saigon, between Cambodia, Laos, and Viet- 
Nam, Paris, Dec. 29, 1954. Documentation Française, Jan. 25, 1955, No. 1.973, at 7. 

142 Protocol of Nov. 27, 1927, annexed to the Treaty of Friendship & Security be- 
tween Persia and Afghanistan, Nov. 27, 1927. 107 L.N. Treaty Series 445. 

143 [1959-1960] I.C.J. Yearbook 233, 246. 

144 Final Agreement between Mysore and Madras in Regard to the Construction of a 
Dam and a Reservoir at Krishnarajasagara, Feb. 18, 1924, Art. 10, el. XV. 9 Aitchison, 
Treaties, Engagements and Sanads 324, 328 (5th ed., 1929). 

145 Treaty between the United Kingdom and Burma Regarding the Recognition of 
Burmese Independence and Related Matters, London, Oct. 17, 1947. 70 U.N. Treaty 
Series 183. 146 [1946-1947] I.C.J. Yearbook 212. 

147 [1959-1960] ibid. 241. India formerly conditioned her aeceptance with a self- 
judging (‘‘Connally’’) amendment, [1955-1956] ibid. 186, but the current declaration 
contains no such reservation, 
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LV. AFRICA 


l. THe Niue. The British-Egyptian treaty of 1929, regulating the use 
of the Nile, provided for the submission of disputes as to the interpretation 
of the treaty to ‘‘an independent body with a view to arbitration.’’ 1% 
(This treaty was superseded in 1959 by a new agreement between the 
United Arab Republic and the Sudan which has no arbitration provisions.) 

2. urz Canaan. In 1957 Egypt submitted to the International Court 
of Justice a declaration accepting on condition of reciprocity the jurisdic- 
tion of the Court with reference to all legal disputes as to ‘‘the interpreta- 
tion or the applicability of’’ the provisions of the Constantinople Conven- 
tion of 1888 concerning the Suez Canal which might arise between the 
parties to the Convention.** 

3, ETHIOPIA-SOMALIA. In 1928 Ethiopia and Italy, sovereign of Somalia, 
signed a general arbitration treaty.t®° Several rivers, notably the Uebi 
Scebeli and the Ganale Doria, rise in Ethiopia and flow through Somalia 
to the Indian Ocean. 

+. RUANDA URUNDI-TANGANYIKA. A 1984 treaty regarding water rights 
on the boundary between these mandated territories provided for arbitra- 
tion of disputes." 

5. AngoLa-THe Conco. A convention of 1927 regarding the M’Pozo 
Dam and other questions of economie interest provided for arbitration of 
disputes.!5? 

6. MOZAMBIQUE- TANGANYIKA. The treaty of 1936, concerning the rights 
of the parties in ease of alterations in the bed of the boundary river 
Ruvuuma, provided for appeal to the Permanent Court of International 
Justice in case of dispute.’ 

7. ANGOLA-Union OF Sourm AFRICA. A treaty of 1926 regulating the 
use of the waters of the Kunene River provided for arbitration.** 

148 Exchange of Notes between the United Kingdom and Egypt in Regard to the 
Use of the Waters of the River Nile for Irrigation Purposes, Cairo, May 7, 1929. 93 
L.N. Treaty Series 43, 46; see ECE Report 198. 

149 [1956-1957] I.C.J. Yearbook 212, 241. 

150 Treaty of Amity, Conciliation and Arbitration between Ethiopia and Italy, Addis 
Ababa, Aug. 2, 1928, 94 L.N. Treaty Series 413; U.N. Survey 415. Ethiopia takes the 
position that, beeause of hostilities between Ethiopia and Italy and the abrogation, 
by Art. 44 of the Treaty of Peace between Italy and the Allied Powers, of all prewar 
bilateral treaties not preserved in force by notice from the Allied Power in question, the 
treaty of 1928 is no longer in effect. Letter from an official of the Government of 
Ethiopia to the author, June 30, 1959. 

151 Agreement between Belgium and the United Kingdom Regarding Water Rights 
on the Boundary between Tanganyika and Ruanda-Urundi, London, Nov. 22, 1934, Art. 
10, 190 L.N. Treaty Series 104; see ECE Report 198. 

152 Convention between Belgium and Portugal Regarding Various Questions of Eco- 
nomic Interest in the Colonies of the Belgian Congo and Angola, Sao-Paulo de Loanda, 
July 20, 1927, Art. 5. 71 L.N. Treaty Series 431; see ECE Report 198. 

153 Exchange of Notes between the United Kingdom and Portugal Constituting an 
Agreement Regarding Sovereignty over Islands in the River Rovuma and the Boundary 
between Tanganyika Territory and Mozambique, Lisbon, May 11, 1936, and Dee. 28, 
1937, par. (3). 185 L.N. Treaty Series 205, 207; see ECE Report 194. 

154 Agreement between the Union of South Africa and Portugal Regulating the Use 
of the Waters of the Kunene River for the Purposes of Generating Hydraulic Power 
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8. Rio pe ORO-ALGERIA. The small common watercourses of these 
colonies are subject to the general arbitration treaty of 1929 between Spain 
and France.1© ) 

9. Liperia-Srerra Leone; Ancoua-Union or SOUTH Arrica; ANGOLA- 
BECHUANALAND AND RHODESIA; THE SUDAN-UGANDA AND KENYA; 
MozaMBIQUE-TANGANYIKA, SWAZILAND, NYASALAND, AND RHODESIA ; MOZAM- 
BIQUE-UNION or Souru Arrica. These areas share major watercourses, 
including the Nile, the Kubango and Kunene, the Limpopo, the Zambezi 
and Lake Nyasa. Their sovereigns—Portugal, The Sudan, the United 
Kingdom, Liberia, and the Union of South Africa—have all accepted the 
compulsory jurisdiction of the International Court of Justice, Portugal 
without significant reservation.°* The Sudan, Liberia, and the Union 
of South Africa all exclude disputes falling, by their own determination, 
within their domestic jurisdiction.57 The British declaration contains sev- 
eral reservations, including the exclusion of disputes arising out of a state 
of war.5% The common watercourses of the British and Portuguese 
territories are further covered by a general arbitration treaty between these 
two countries." 

10. GHana-Ivory Coast, Upper Vora, Toco. By an Exchange of 
Letters (dated November 25, 1957) between the Government of the United 
Kingdom and the Government of Ghana,?® the latter assumed ‘‘all obliga- 
tions and responsibilities of the Government of the United Kingdom which 
arise from any valid international instrument ...in so far as such 
instrument may be held to have application to Ghana....’’ It is the 
opinion of officials of the Government of Ghana that this Exchange of 
Letters makes Ghana subject to the United Kingdom’s acceptance of the 
compulsory jurisdiction of the International Court of Justice.t® Since 
France has also accepted,’®* Ghana’s international watercourses, including 
the River Volta and its principal tributaries, were subject to a commitment 
to adjudicate disputes until the French territories adjacent to Ghana be- 
came independent. Their position regarding inheritance of France’s ob- 
ligation has not been ascertained. 

11. GUINEA, Ivory Coast, SENEGAL, MAURITANIA, Maur, Upper VOLTA, 
Toco, DAHOMEY, NIGER, NIGERIA, CHAD, CENTRAL AFRICAN FEDERATION, 
CAMEROUN, Conao (formerly French), Conco (formerly Belgian). These 
former British, French, and Belgian territories share important water- 
courses with one another and with the following neighbors: Liberia, Great 
Britain (Sierra Leone, Gambia, Rhodesia, Tanganyika, Uganda), the Sudan, 


and of Inundation and Irrigation of the Mandated Territory of South West Africa, 
Capetown, July 1, 1926, par. 19. 70 L.N. Treaty Series 315; see ECE Report 197. 

155 Treaty of Arbitration between Spain and France, Paris, July 10, 1929. 148 L.N. 
Treaty Series 369; U.N. Survey 620. 156 [1959-1960] I.C.J. Yearbook 250. 

157 Ibid. at 243, 250, 253. 158 Ibid. at 254. 

159 L.N. Survey 117-118. Disputes are excluded which ‘‘affect the vital interests, the 
independence, or the honour of the two Contracting States.’’ (Art. 1.) 

169 Ghana~—International Rights and Obligations, CMD. No. 345, at 3. 

161 Letter from an official of the Government of Ghana to the author, June 9, 1959. 

162 [1959—1960] I.C.J. Yearbook 240. 
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Spain (Rio de Oro, Spanish Guinea), Portugal (Portuguese Guinea, Angola, 
Cabinda), and France (Algeria). Whether legal disputes between these 
entities as to their common watercourses are subject to compulsory arbitra- 
tion or adjudication depends on whether the new states are bound by 
the acceptance of the compulsory jurisdiction of the International Court of 
Justice by France, Belgium, and Great Britain; by Franee’s general 
arbitration treaty of 1929 with Spain (see No. 8 above); and by the 
British, French, and Belgian adherence to the Brussels Paet (see Europe, 
No. 7 above). 
Brick McApoo Cruagerr * 
Of the District of Columbia Bar 


THE SECOND UNITED NATIONS CONFERENCE ON THE LAW OF THE SEA—A REPLY 


The October, 1960, issue of THE AMERICAN JOURNAL OF INTERNATIONAL 
Law contains an article entitled ‘‘The Second Geneva Conference on the 
Law of the Sea: The Fight for Freedom of the Seas” by Mr. Arthur H. 
Dean, Chairman of the United States Delegation.t The title of this article 
is in itself something on which many of the representatives who attended 
the conference will have, I am sure, quite serious reservations. Such 
reservations increase when one goes into the contents, where unfortunately 
the statements do not always correspond to the facts. 

Withont attempting to correct all those statements which, in my view, 
are inaccuracies of fact or erroneous interpretations unwarranted by the 
facts in the article of my distinguished colleague, I would like to Limit 
myself to correeting two statements which refer directly to Mexico and to a 
proposal sponsored by the Mexican Delegation to the Second Geneva Con- 
ference, statements on which I consider that the readers of the JOURNAL are 
entitled to have at their disposal the real facts in order to pass judgment 
by themselves. ‘These two points are the following: 


1. Mr. Dean asserts in his article (pp. 763-764) : 


Mexico has claimed a 9-mile territorial sea which would protect her 
shrimp fisheries in the Gulf of Mexico and correspondingly limit 
others. The Mexican claim is partly based on the Treaty of Guadalupe- 
Hidalgo of 1848 concerning the Texas border, although this treaty 
does not refer to territorial seas, but merely states in Article V that: 


The boundary line between the two Republics shall commence in 
the Gulf of Mexico, three leagues from land, opposite the mouth of 
the Rio Grande... . 


This treaty was specifically discussed by the Supreme Court of the 
United States in its decision of May 31, 1960, on the rights of Texas 
and other States to the offshore oil in submerged lands on the conti- 
nental shelf, with the opinion that the traditional 3-mile territorial 
sea of the United States was not affected thereby. 


* Mr. Clagett is an associate in the firm of Covington & Burling, Washington, which 
has advised Pakistan, Iran, and other nations and component units of federal states 
regarding waters disputes. 154 AJL. 751 (1960). 
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The facts are that: 


a. Since 1935 Mexico has fixed 9 nautical miles as the breadth of its 
territorial sea. 

b. This breadth has its source in thirteen bilateral treaties (in seven 
of which a breadth of 9 nautical miles was agreed, whereas in the remain- 
ing six the limit established was of 20 kilometers) signed and ratified be- 
tween 1848 and 1908. Five of the treaties are still in force, two of them 
between Mexico and the United States: the Treaty of Guadalupe-Hidalgo, 
to which Mr. Dean refers, and the Treaty known as the ‘‘Gadsden Treaty’’ 
(Tratado de la Mesilla) which confirmed the provisions of the former 
in 1853. 

c. The Treaty of Guadalupe-Hidalgo was indeed, as stated by Mr. Dean, 
‘‘specifically discussed by the Supreme Court of the United States in its 
decision of May 31, 1960, on the rights of Texas and other States to the 
offshore oil in submerged lands on the continental shelf.’’ But the opinion 
of the Court to which Mr. Dean refers did not apply to the treaty, but 
merely to the claims of Texas, as proved conclusively by footnote 49 to Mr. 
Dean’s own article. 

What the United States Supreme Court did in fact, after an historical 
and legal analysis of the antecedents of the treaty and of the treaty itself, 
was to state the following unequivocal conclusion : 


The Government contends that the Treaty of Guadalupe Hidalgo 
is of no significance in this case because the line drawn three leagues 
out to sea was not meant to separate territory of the two countries, 
but only to separate their rights to exercise certain types of ‘‘extra- 
territorial’’ jurisdiction with respect to customs and smuggling. We 
believe the conclusion is clear that what the line, denominated a 
‘*boundary’’ in the Treaty itself, separates is territory of the respective 
countries. No reference to ‘‘extraterritorial’’ jurisdiction is made in 
the Treaty, and no such concept can be gleaned from the context of 
the negotiations. Being based on the three-league provision of the 
1836 Texas Boundary Act, which itself denotes a territorial boundary, 
the obvious and common-sense meaning of the analogous treaty pro- 
vision is that it separates the maritime territory of the United States 
and Mexico.’ 


Furthermore, this authoritative opinion of the Court, which corresponds 
to the position maintained consistently by Mexico, does nothing but ratify 
the interpretation which the Executive Branch of the United States Gov- 
ernment had itself given in 1848, the same year when the Treaty of 
Guadalupe-Hidalgo was signed, to the provisions of Article V of said treaty. 

The British Government, in a note addressed to the United States Govern- 
ment on April 30, 1848, had stated, inter aha: 


As the tenour of this Article appears to Her Majesty’s Government 
to involve an assumption of Jurisdiction on the part of the United 
States and Mexico, over the Sea, beyond the usual limit of one Marine 
League (or three geographical miles), which is acknowledged by Inter- 
national Law and Practice as the Extent of Territorial Jurisdiction, 


2363 U. S. 62 (1960). 
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over the Sea that washes the Coasts of States, —I have been directed to 
state to the United States Government that, in order to prevent future 
misunderstanding, Her Majesty’s Government think it right to declare 
that they cannot acquiesce in the extent of Maritime Jurisdiction as- 
sumed by the United States and by Mexico in the Article in question. 


In reply to that note, Mr. James Buchanan, then Secretary of State of 
the United States, on August 19, 1848, addressed a note to the British 
Minister in Washington, the relevant paragraphs of which were couched 
in the following terms: 


I have had the honor to receive your note of the 30th April last 
objecting, on behalf of the British Government, to that clause in the 
fifth article of the late treaty between Mexico and the United States 
by which it is declared that ‘‘the boundary line between the two Re- 
publies shall commence in the Gulf of Mexico three leagues from land’’, 
instead of one league from land, which you observe ‘‘is acknowledged 
by international law and practice as the extent of territorial jurisdic- 
tion over the sea that washes the coasts of states’’. 

In answer I have to state, that the stipulation in the treaty can only 
affect the rights of Mexico and the United States. If for their mutual 
convenience it has been deemed proper to enter into such an arrange- 
ment, third parties can have no just cause of complaint. The Govern- 
ment of the United States never intended by this stipulation to question 
the rights which Great Britain or any other power may possess under 
the law of nations.® 


Thus, the United States Government itself, through its Secretary of State, 
agreed, in the note of 1848 quoted above, that Article V of the Treaty of 
Guadalupe-Hidalgo actually extended the territorial jurisdiction of the two 
contracting States up to a distance of nine miles from the coast or, in other 
words, that tt fixed that distance as the breadth of their respective terri- 
torial seas. The Secretary of State accepted the interpretation in that sense 
placed upon the article in question by the British Government and the only 
argument which he deemed it appropriate to put forward in his note was 
that the provisions of the said treaty were binding only upon Mexico and 
the United States and not upon third parties, which was tantamount to 
stating that those provisions could be regarded by such third parties as 
res inter alios acta. 

Likewise the United States Supreme Court, in its decision of May 31, 
1960, mentioned by Mr. Dean, expressly stated that ‘‘the obvious and 
common-sense meaning’’ of the provisions of Article V of the Treaty of 
Guadalupe-Hidalgo ‘‘is that it separates the maritime territory of the 
United States and Mexico.” 

it seems to follow conclusively from the above that, contrary to what 
Mr. Dean contends, Article V of the Treaty of Guadalupe-Hidalgo does 
‘‘refer to territorial seas.’’ 

2. In footnote 100 to Mr. Dean’s article (p. 775) it is stated: 


The ‘‘18-Power’’ proposal, U.N. Doe. No. A/CONF.19/C.1/L.2/ 
Rev.1 (1960), closely followed the ‘‘16-Power’’ proposal, U.N. Doe. No. 


81 Moore’s Digest 730. 
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A/CONF.19/C.1/L.6 (1960), and corresponded to the U.S.S.R. pro- 
posal, U.N. Doe. No. A/CONF.19/C.1/L.1 (1960), in its first two 
articles, as the Yugoslavian delegate pointed out. U.N. Doe. No. A/ 
CONF.19/C.1/8R.25 at 2 (1960). Subsequently this U.S.S.R. pro- 
posal was withdrawn ‘‘in favor of’’ the ‘‘18-Power’’ proposal, because 
the latter ‘‘incorporated’’ the former, as the Soviet delegate explained. 
U.N. Doe. No. A/CONF.19/C.1/SR.27 at 8 (1960). It may be noted 
that this ‘‘18-Power’’ proposal originally appeared only in Russian, 
while its versions in other languages were referred to as ‘‘ Revision 
2,’’ but this was subsequently corrected so that the version in all 
languages was referred to as ‘‘Revision 1.’’ See U.N. Does. Nos. 
A/CONF.19/C.1/L.2/Rev.1, Rev.2 and Rev.2/Corr.1 (1960). 


The last paragraph of this footnote involves such a distortion of the facts 
that it could only be explained by ignorance or by deliberate intent. I 
must exclude the second explanation, since it would imply bad faith on the 
part of the author, something which is to me unthinkable in a person of 
the high moral standing of Mr. Dean. There consequently remains as the 
only possible explanation that Mr. Dean may have entrusted the prepara- 
tion of all or some of the footnotes of his article to someone who did not 
attend the Second Geneva Conference and therefore invented a fantastic 
version of his own with regard to something which must have been crystal 
clear to anyone participating in the proceedings of the Committee of the 
Whole. 

A brief recapitulation of the relevant facts will be sufficient to prove 
conclusively what has just been stated: 


The last paragraph of the footnote asserts that ‘‘this ‘18-power’ proposal 
originally appeared only in Russian, while its versions in other languages 
were referred to as ‘Revision 2,’ but this was subsequently corrected so that 
the version in all languages was referred to as ‘Revision 1.’ ”’ 

The facts are that the original typewritten texts of the 18-Power proposal 
—Spanish and English—were handed over to the Secretariat of the Con- 
ference by the Delegation of Mexico in the morning of April 11, 1960. 
This proposal had been the result of lengthy conversations held the previous 
day between the representatives of Mexico and Venezuela and those of the 
sponsors of the 16-Power proposal. In recognition of the rôle which the 
Mexican Delegation played in the amalgamation of its original proposal 
and the 16-Power proposal, the sponsors agreed that the new 18-Power 
proposal should be submitted as Revision 1 of the Mexican proposal 
(A/CONF.19/C.1/L.2/Rev.1). 

Both original texts of the proposal—Spanish and English—were circu- 
lated as a document of the Conference, in mimeographed form, during the 
23rd meeting of the Committee of the Whole which started at 10:50 am. 
on the same April 11. The English and Spanish texts appeared under No. 
A/CONF.19/C.1/0.2/Rev. 2 and both had footnotes stating that Revision 
1 of the document had ‘‘been issued in Russian only.’’ Upon receipt of the 
revised document (as could be easily verified through the sound recording 
of the meeting and as all those present at the meeting will certainly recall) 
I asked for the floor in my capacity as representative of Mexico and pointed 
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out: (a) that there had never been a previous revision of the Mexican pro- 
posal and that therefore the 18-Power proposal was not Revision 2 but 
Revision 1 of such proposal, and (b) that the only possible explanation I 
could find to the curious footnote appearing in the document was that the 
Secretariat might have previously issued a “Corrigendum” applying only 
to the Russian translation of the original Mexican proposal and had classi- 
fied it by mistake as ‘‘ Revision 1” instead of ‘Corrigendum 1.” 

In reply to my intervention the representative of the Secretary General at 
the Conference, Mr. Constantin A. Stavropoulos, Legal Counsel to the Sec- 
retary General, stated from the rostrum that an investigation would be 
made immediately. Subsequently, before the beginning of the afternoon 
meeting, he came personally to the Mexican Delegation seat and told me 
that he had found that my assumption was right; that the error made by 
the Secretariat would be corrected; that what had been numbered as 
‘*Revision 1” in the Russian text of the original Mexican proposal would 
be renumbered as ‘‘Corrigendum 1,” and that consequently the 18-Power 
proposal, in all official languages, including Russian, would be given its 
right number as Revision 1 of the original Mexican proposal. This was 
done by means of Doc. No. A/CONF.19/C.1/L.2/Rev.2/Corr.1. 

It is therefore simply not true that the 18-Power proposal ‘‘originally 
appeared only in Russian’’ as stated in footnote 100 to Mr. Dean’s article. 
Nor is there anything mysterious—as the footnote seems to insinuate—-in 
the facts which have been recapitulated above, which were fully known to 
the participants in the Conference, and of which Mr. Dean seems to have 
been unfortunately the only one to be unaware. 

The first two paragraphs of footnote 100, although not involving the 
flagrant misrepresentation of the last paragraph, do not convey a correct 
idea of the matters dealt with. Those paragraphs seem to imply that the 
preparation of the 18-Power proposal was made possible by incorporating 
in it the U.S.S.R. proposal, an insinuation for which there is no basis 
whatsoever in the official records of the Conference. 

The first two articles of the 18-Power proposal did not ‘‘correspond to”? 
or ‘‘incorporate’’ the Soviet proposal. They were merely the result of the 
amalgamation of the relevant paragraphs of the Mexican proposal and the 
16-Power proposal, without the introduction of any extraneous element, 
as can be easily verified by a comparison of their respective texts: 


Article 1 of the Mexican proposal + was in part drafted as follows: 


ARTICLE 1 


1. Every State is entitled to fix the breadth of its territorial sea 
up to a limit of twelve miles measured from the baseline which may be 
applicable in conformity with Articles 3 and 4 of the Convention on the 
Territorial Sea and the Contiguous Zone adopted by the first United 
Nations Conference on the Law of the Sea. 


4U.N. Doe. A/CONF. 19/C. 1/L.2. 
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2. When the breadth of its territorial sea is less than twelve miles 
measured as above, a State has a fishing zone contiguous to its terri- 
torial sea in which it has the same rights in respect of fishing and the 
exploitation of the living resources of the sea as it has in its territorial 
sea. This fishing zone shall be measured from the baseline from 
which the breadth of the territorial sea is measured and will extend to 


Articles 1 and 2 of the 16-Power proposal ë had the following text: 


ARTICLE Í 


A State has the right to fix the breadth of its territorial sea up to a 
maximum of twelve miles measured from the applicable baseline. 


ARTICLE 2 


A State, if the breadth of its territorial sea is less than twelve miles, 
has the right to establish a fishing zone contiguous to its territorial 
sea extending to a maximum of twelve miles measured from the ap- 
plicable baseline. 


Articles 1 and 2 of the 18-Power proposal, which resulted from the 
amalgamation of the former two proposals, provided the following: 


ARTICLE 1 


Every State is entitled to fix the breadth of its territorial sea up to 
a limit of twelve nautical miles measured from the applicable baseline. 


ARTICLE 2 


When the breadth of its territorial sea is less than twelve nautical 
miles measured as above, a State is entitled to establish a fishing zone - 
contiguous to its territorial sea in which it has the same rights in re- 
spect of fishing and the exploitation of the living resources of the sea 
as it has in its territorial sea. This fishing zone shall be measured 
from the applicable baseline from which the breadth of the territorial 
sea is measured and may extend to a limit of twelve nautical miles. 


Furthermore, it should be pointed out that the above provisions of the 
18-Power proposal were essentially the same as those already contained in 
the proposal which in 1958 was submitted by Mexico, together with seven 
other states (Burma, Colombia, Indonesia, Morocco, Saudi Arabia, United 
Arab Republic and Venezuela) to the First Geneva Conference. This pro- 
posal? had the following text: 


1. Every State is entitled to fix the breadth of its territorial sea up 


to a limit of twelve nautical miles measured from the baseline which 
may be applicable in conformity with Articles 4 and 5. 


5 U.N. Doe. A/CONF. 19/C.1/1..6. 6 U.N. Doc. A/CONF.19/0.1/L.2/Rev.1. 
1 U.N. Doe. A/CONF. 13/L.34, April 25, 1958. 
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2, Where the breadth of its territorial sea is less than twelve nauti- 
cal miles measured as above, a State has a fishing zone contiguous to 
its territorial sea extending to a limit twelve nautical miles from the 
baseline from which the breadth of its territorial sea is measured 
in which it has the same rights in respect of fishing and the exploita- 
tion of the living resources of the sea as it has in its territorial sea. 


Auronso Garcia ROBLES 
Chairman of the Delegation of Mexico 
to the Second Umted Nations Conference 
on the Law of the Sea 


RESPONSE OF ARTHUR H. DEAN* 


The extensive comments by Dr. Alfonso Garcia Robles, Chairman of the 
Delegation of Mexico at the Second Conference on the Law of the Sea, with 
respect to several points in my article? appear to require some response in 
view of the nature of the contentions raised and to avoid possible misunder- 
standing. I believe that it is not only proper, but desirable, that the 
greatest opportunity be accorded for comments on what actually happened 
at the conference and on the controversies which arose in the fight to retain 
the freedom of the seas. 

The conference should be of great interest and importance to statesmen 
and international] lawyers and historians in the future. Therefore, I should 
like to substantiate briefly the positions which were set forth in the article 
and place the two main issues in factual perspective. 


The Eighteen-Power Proposal at the Second Geneva Conference 


I have examined carefully the comments of my distinguished colleague, 
Dr. Robles, on footnote 100 in my article which was written in support of 
the statement that 


This ‘‘18-Power’’ proposal was substantially similar to an earlier 
‘16-Power’’ proposal but with the added support of Mexico and 
Venezuela, and was realistically a replacement for the U.S.S.R. pro- 
ie although the noes avoided official sponsorship and thereby 
defeat. 


I believe that the esos in spite of Dr. Robles’ protests to the contrary, 
quite correctly incorporates statements, both by the representative of the 


Soviet Union itself, Mr. Tunkin,? that 


it [the U.S.S.R.] would now withdraw its own proposal in favour of the 
eighteen-Power proposal, which incorporated the basic provisions of its 
own text 


* Chairman of the U. S. Delegation, Conferences on the Law of the Sea 1958-1960, and 
currently Chairman of the U. S. Delegation, Conference on the Discontinuance of 
Nuclear Weapons Tests, in Geneva, with the personal rank of Ambassador. At the 
55th Annual Meeting of the American Society of International Law on April 29, 1961, 
Mr. Dean was elected President of the Society. 

154 AJL. 751 (1960). 2 U.N. Doe. A/CONF, 19/8, at 147, 
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and by the representative of Yugoslavia, Mr. Bartoš, that Articles 1 and 2 
of the 18-Power proposal ‘‘corresponded to the U.S.S.R. proposal.’’ 3 

In introducing the 18-Power proposal at the conference, Dr. Robles 
stated that it was a combination of only the 16-Power proposal and the 
Mexican proposal. I submit that it closely resembled the former but that 
it resembled the latter very little. Both the U.S.S.R. proposal and the 
18-Power proposal, like the 16-Power proposal, would have established a 
12-mile territorial sea, or fishing zone out to 12 miles if the territorial 
sea were less than that, whereas in Article 1(2) of the Mexican proposal 
the fishing zone would ‘‘extend to the following limits’’: 


(a) When the breadth of the territorial sea is from three to six miles, 
up to a limit of eighteen miles; 

(b) When the breadth of the territorial sea is from seven to nine 
miles, up to a limit of fifteen miles; 

(e) When the breadth of the territorial sea is from ten to eleven 
miles, up to a limit of twelve miles.* 


Dr. Robles omitted this crucial provision from his analysis, but it appeared 
in my article immediately following the disputed footnote 100. 

Thus, it seems to me that the 18-Power proposal, which Dr. Robles has 
quoted, corresponded less to the Mexican proposal than to the U.S.S.R. 
proposal, which read as follows: 


Every State is entitled to fix the breadth of its territorial sea up to 
a limit of twelve nautical miles. If the breadth of its territorial sea is 
less than this limit, a State may establish a fishing zone contiguous to 
its territorial sea provided, however, that the total breadth of the 
territorial sea and the fishing zone does not exceed twelve nautical 
miles. In this zone a State shall have the same rights of fishing and 
of exploitation of the living resources of the sea as it has in its terri- 
torial sea.’ 


Dr. Robles also fails to quote or compare this U.S.S.R. proposal. 

I submit that the statements in my article and footnote are fair com- 
ments as they stand, though naturally I welcome Dr. Robles’ comments. 

As to the note in the footnote that the original version of United Nations 
Document No. A/CONF.19/C.1/L.2/Rev.1, which became the designation 
for the 18-Power proposal, was issued in Russian only, I am prepared to 
accept the explanation of my colleague Dr. Robles and his report of private 
talks with Mr. Stavropoulos, the representative of the Secretary General of 
the United Nations, revealed here, to me at least, for the first time. 

I regret this, but all that I, or, I believe, most of the other delegates, ex- 
cept perhaps the joint sponsors, had to go on was the wording of the docu- 
ments themselves. U.N. Doc. No. A/CONE.19/C.1/L.2/Rev.2*, which con- 
tained the 18-Power proposal, stated that ‘‘*Revision 1 has been issued in 
Russian only.’’ Subsequently, U.N. Doc. No. A/CONF.19/C.1/L.2/Rev.2/ 
Corr.1 stated that ‘‘The symbol of document A/CONF.19/C.1/H.2/Rev.2 


3 Ibid. at 133. 4 U.N. Doce. A/CONF. 19/C.1/1.2. 
5 U.N. Doc. A/CONF. 19/C.1/L.1. 
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(all languages) should be A/CONF.19/C.1/l.2/Rev.1 (all languages).’’ 
Consequently, I submit that my note was not a ‘‘flagrant misinterpreta- 
tion’’ of the documents as they appeared. 


The Treaty of Guadalupe-Hidalgo 


The interpretation of the ‘‘three-league’’ provision in Article V of the 
1848 Treaty of Guadalupe-Hidalgo has been a source of controversy between 
the United States and Mexico for some time. However, the issue was cer- 
tainly not contemplated by the negotiators. 

In the article, which Dr. Robles quotes in part, I believe I correctly stated 
in the explanatory footnote 49 that the Supreme Court had specifically 
excluded from its decision the question of the international territorial 
sea limit, since the only question presented was the domestic Federal-State 
dispute over rights on the continental shelf: 


“United States v. Louisiana, et al., 363 U.S. 1, 121 (May 31, 1960). 
Pursuant to the Submerged Lands Act of 1953, 67 Stat. 29, 48 U.S.C. 
§§ 13801-1815, the Supreme Court of the United States, in the majority 
opinion by Mr. Justice Harlan, held that ‘‘for domestic purposes’’ and 
as to “‘relationships between the Nation and a State” a 3-league 
boundary on the continental shelf would control the respective sub- 
merged lands claims of the State of Texas and the Federal Government 
for the purposes of the Act, ‘‘irrespective of the limit of territorial 
waters,’’ because ‘‘the right to exercise jurisdiction and control over 
the seabed and subsoil of the Continental Shelf is not internationally 
restricted by the limit of territorial waters.’’ 863 U.S. at 35-386. 
The Court expressly held that the issue before it of the extent of the 
Texas boundary ‘“‘derived from a delegation of Congressional power 
to admit new states, not from the Executive’s own power to fix the 
extent of territorial waters’’ and explicitly stated that ‘‘we intimate 
no view on the effectiveness of this boundary as against other nations.”’ 
363 U.S. at 57, 64.° 


As Professor Philip C. Jessup has written with regard to this decision and 
my article: 


The Court is careful to distinguish throughout the problem of rights 
under the law of the United States as between the several States and 
the Federal Government, but international law was so abundantly 
argued before it and had such relevance to some of the questions to be 
decided that the Court could not wholly ignore the law of nations.’ 


Thus, nothing could be clearer than the Court’s express refusal to consider 
any question of the territorial sea limit in any of its comments on the 1848 
Treaty, while the rights of either Texas or the Federal Government to make 
claims to the continental shelf were held to be valid under international law 
irrespective of the territorial sea limit. 

The quotation from the Court’s opinion given by Dr. Robles expressly 
states that the interpretation of the ‘‘three-league’’ provision in favor of 


654 A.J.I.L. at 764 (1960). 
7 Jessup, ‘‘The Law of the Sea Around Us,’’ 55 A.J.I.L. 104, 106 (1961). 
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Texan claims is based on domestic legislation which the 1848 Treaty re- 
flected, not on the treaty itself as an international agreement with Mexico: 


Being based on the three-league provision of the 1836 Texas Boundary 
Act, which itself denotes a territorial boundary ... 


That provision in the 1836 Texas Boundary Act, which the Court quoted 
and discussed at length, was concerned only with the maritime boundary 
of the Republic of Texas, and not the maritime boundary of Mexico: 


‘‘beginning at the mouth of the Sabine river, and running west along 
the Gulf of Mexico three leagues from land, to the mouth of the Rio 
Grande, thence up the principal stream of said river... .’?8 


The purpose of the 1848 Treaty was to resolve all possible disputes over 
the boundary between the United States, including the new State of Texas, 
and Mexico, thus reflecting the Texas Act of 1836 insofar as setting forth 
claims relating to this boundary. 

However, the negotiators for both the United States and Mexico showed 
what the Court referred to as ‘‘total insensitivity to any problem of a 
seaward boundary.’’® The three-league provision in the treaty certainly 
was not designed to change the traditional three-mile territorial sea limit 
of the United States, nor to confirm any territorial sea claim of Mexico, 
which had not at that date made known any three-league territorial sea 
claims. 

It is especially to be noted that the treaty contains no three-league pro- 
vision nor any maritime borderline between Mexico and California ex- 
tending out into the Pacific Ocean, not even to the distance of one league 
or three miles. 

The earliest Mexican claim to a three-league or nine-mile territorial 
sea appears to be based on the 1848 Treaty itself. However, it was the 
United States draft which inserted the ‘‘three-league’’ provision in ac- 
cordance with instructions based on the Texas 1836 Act, as the Supreme 
Court opinion makes clear.t° It is reported that a Mexican counter- 
proposal to this United States draft of the treaty actually omitted this 
provision altogether, specifying simply a boundary running down the Rio 
Grande (or Rio Bravo del Norte) ‘‘to the sea.” © The final ‘‘three-league’’ 
provision, like the boundary line in general (except for a variation at the 
western end), was simply what the United States originally proposed, ap- 
parently without any specific discussion. 

The most that can be argued is that the treaty establishes a boundary 
line which would separate any maritime territory claimed by Texas from 
any maritime territory claimed by Mexico; but the treaty does not confirm 
any such claims. The Court merely held that, as a ‘‘domestic’’ matter 
in no way in conflict with international law or the responsibility and power 


8 Quoted in 363 U. S. at 36 (1960). 9 Ibid. at 57, 59-60. 

10 Ibid. at 62. 

115 Miller, Treaties and Other International Acts of the United States of America 
316. 12 Ibid. at 325. 
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of the Executive for foreign affairs, the Federal Government may now be 
estopped to deny the old Texan claim to three leagues insofar as it related 
to the continental shelf, since there is now a Federal coextensive claim to 
the continental shelf which is recognized under international law: 


. as the Government readily concedes, the right to exercise jurisdic- 
tion and control over the seabed and subsoil of the Continental Shelf 
is not internationally restricted by the limit of territorial waters. 

We conclude that ...a state territorial boundary beyond three 
miles is established for purposes of the Submerged Lands Act by 
Congressional action so fixing it, irrespective of the limit of territorial 
waters. 


Therefore, the Court reasoned that with respect to ownership of the re- 
sources of the continental shelf, Congress intended that any claims of the 
State of Texas which had been raised and not denied at the time of ad- 
mission to the Union, should prevail over conflicting and coextensive claims 
of the Federal Government. 

These considerations naturally cannot be applied to support any elaim 
by Mexico, which may not place itself in the position of the State of Texas 
with regard to the United States Federal Government. Of course, the 
United States may not deny Mexican rights on the continental shelf which 
are recognized by international law. 

The United States note of reply to the British Minister’s note of protest 
in 1848 should not be interpreted as an admission of any Mexican or Texan 
claim to a nine-mile territorial sea. Rather, it specifically denies any 
intent to affect British or other foreign rights on the high seas up to the 
territorial sea limit of ‘‘. . . one league from land, which you observe ‘is 
acknowledged by international law and practice’... .’’ Aside from this 
disclaimer, the note did not attempt to interpret the treaty. 

From shortly after the American Revolution to the present day the 
United States has continuously denied all territorial sea claims beyond 
three miles. It is submitted that the attempt to base the Mexican claim 
on the 1848 Treaty ignores the course of negotiations and purpose of the 
treaty and the noncommittal diplomatic note referring to it and distorts 
the express limitations and purposes of the Supreme Court opinion on 
the Federal-State dispute over the continental shelf. 

The very vintage of this long-standing controversy indicates that agree- 
ment and mutual understanding will not be advanced by this sort of 
historico-legal debate. The importance of the freedom of the seas and of 
the fishing, economic and political interests involved requires that all 
nations should search to the point of sacrifice for equitable and realistic 
agreements to end the present controversy on the international law of the 
territorial sea. 

oY % 3$ ae * 


I should like to take this opportunity to correct the following items 
which came to my attention after the article had been published or printed: 


18 363 U. S. at 35-36. 
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1. The date on which the United States Senate gave its consent to 
the four 1958 Conventions on the Law of the Sea is May 26, 1960, 
rather than May 21 (see 54 A.J.I.L. at 772). 

2. The number of states present at the 1960 Conference at one time 
or another totaled eighty-eight, although only eighty-seven were par- 
ticipating at the final voting, the Lebanese delegate not being able to 
be physically present to cast his vote. Two new African nations, 
Guinea and Cameroun (formerly called Cameroons, and so listed in 
the provisional summary records of the conference), had attained in- 
dependence too late for the 1958 Conference but attended in 1960 for 
the first time, as did both Ethiopia and Sudan. Afghanistan and 
Nepal were absent in 1960 while they had been present at the 1958 
Conference (see 54 A.J.I.L. at 752). 


INDONESIAN NATIONALIZATION MEASURES—AN INTERVENTION 


It is perhaps rash to intervene in a matter which has been the subject 
of two recent articles by Dr. Martin Domke and Mr. Hans W. Baade, but 
there are a number of propositions in the article by Mr. Baade, to which 
this writer would like to join issue. 

I. It is said: ‘‘Sinee publie international law contains no customary 
rules as to the private international law of property transactions, the 
member states of the international community are substantially free in 
determining the scope, and indeed the contents, of both the rule and the 
exception.” In fact, public international law does contain many customary 
rules about the private international law of property transactions, among 
which we may recall the following: 


(1) The rule pirata non mutat dominium.? The rule, making it clear 
that property taken by pirates cannot be a root of title, is firmly established 
in national and international law. 

(2) Secondly, it is quite clear that the whole of the maritime inter- 
national law of prize is concerned with the validity of seizures of assets 
and of cargoes. If the seizures are valid, title passes to the seizing state 
and its grantees. If the prize is not used, it is, of course, sold, and there 
is no question but that title passes. Indeed, many writers consider that a 
title given by a duly constituted Prize Court cannot be impugned abroad. 

(3) Again with regard to the law of war, there is ample authority for 
saying that if booty is captured, an internationally valid title is acquired 
thereto, as Professor Smith has shown.® ‘There is no question that inter- 
national law not only recognizes but protects the titles, even of individuals; 


1 Hans W. Baade, ‘‘Indonesian Nationalization Measures before Foreign Courts— 
A Reply,” 54 AJL. 801 (1960); Martin Domke, ‘‘Indonesian Nationalization 
Measures before Foreign Courts,’’ 54 ibid. 305. 

2 See Wortley, ‘‘Pirata Non Mutat Dominium,’’ 24 British Year Book of Inter- 
national Law 258 (1947). 

8H. A. Smith, ‘‘Booty of War,’ 23 ibid. 227 (1946). 
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and this is not surprising, because individuals had title to property long 
before the modern state was set up, and long before writers like John 
Austin presumed to say that title to property depended upon some ex- 
press or implied grant from the state. Of course, where capture is not 
properly made under the Hague Regulations, or under the customary law 
of booty, international protection cannot be claimed by the captor.‘ 

(4) The same arguments may also be taken to apply in respect of title 
claimed as the result of valid or invalid acts of requisition and seizure by 
belligerent oceupants, and the Annual Digest of International Law Cases 
is full of examples showing, on the one hand, the validity of requisitions 
duly made, to extinguish title, and the invalidity of requisitions not prop- 
erly made. 

(5) With regard to acts of confiscation, for which no basis in the law of 
war is alleged, if we leave aside the cases where the seizure is by an un- 
recognized body of revolutionaries, there are still many instances where 
a state, faced with the seizure of its national’s property abroad, has sue- 
cessfully asked for restitution and obtained it. The peace treaties made by 
the United Kingdom after the second World War eontained elaborate 
provision for the restitution of property seized in enemy territory or in 
the territory occupied by the seizing state, not taken in the customary 
course of seizure by an occupant. Indeed, the tribunals set up under the 
Peace Treaties had as their main object the return of property seized on 
the grounds of the enemy nationality of the owner or by way of imple- 
menting racial legislation. 

II. A demand for restitution is in fact the obvious answer to wrongful 
seizure and is the normal remedy, because it is not for the wrongdoer to 
decide how he will make reparation, but for the claimant to initiate his 
claim. The fact that Mr. Baade (p. 827) may not have been able to find 
that an international tribunal has, subsequent to the Chorzów Case, 
ordered specific performance or restitution, does not mean that there have 
been many cases of restitution. Hungary and Russia have claimed resti- 
tution too. The practice of giving specific restitution which was estab- 
lished against Portugal earlier this century in respect of ecclesiastical 
properties of foreigners is still a normal remedy. The fact that in the 
Suez case, or in other cases, states may not have thought fit always to press 
for restitution, does not mean that a custom has grown up to the contrary. 
There are times when a claimant prefers compensation to actual restitution, 
as may have been the case at the time of the shipping depression, when the 
Norwegian Government asked for compensation rather than for the return 
of the ships used by the United States of America. Nevertheless the de- 
mand for restitution made by Switzerland against the United States, by 
Nottebohm against Guatemala, and by the British Government in the 
Anglo-Iranian case, shows it is often the obvious and satisfactory remedy. 
The fact that in these cases the validity of the claim was not decided, but 
went off on a technical point, certainly does not prove that claims for resti- 


4See Wm. G. Downey, Jr., ‘Captured Enemy Property: Booty of War and Seized 
Enemy Property,’’ 44 A.J.I.L, 488, at 497 (1950). 
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tution are obsolete. Indeed, it is the notion of restoring what has been 
wrongfully taken which is the root of any claim, even for damages. 

ITI. It is said by Baade that ‘‘public international law does not presume 
to regulate the validity or invalidity of acts of state and the actor state,” 
but a very strong caveat must be entered here. International law does not 
presume to tell the courts of a particular state how to decide their cases; 
obviously courts will be bound by their own case law and legislation, but it 
is a very different thing to say that, because the court of Ruritania cannot 
refuse to obey the legislation of Ruritania, other states outside Ruritania 
are bound to accept alleged consequences of that legislation outside the 
territorial boundaries of Ruritania even in respect of assets seized in 
Ruritania by Ruritanian legislation, and, although some states will go 
out of their way to accept the prima facie validity of such seizures, notably 
the United Kingdom, while the present. Court of Appeal decision remains 
unappealed, it is, as Baade admits, by no means a general rule under the 
private international law of other countries.’ 

In other words, while a state may well give a title to property effective 
while the property remains within its own territory, it certainly cannot so 
insist on that title being recognized outside those boundaries when either 
the act of seizure is contrary to public international law, or even contrary 
to those exceptions of comity current under the national law of the state 
asked to recognize the title so acquired. 

While some confiseations, for example, for punishment of crime, for 
customs offenses and the like, are generally acceptable, it certainly cannot 
be said, as Baade suggests, that in international law expropriation of 
aliens’ property is not illegal ‘‘in any meaningful sense of the term,’’ or 
that they ‘‘merely give rise to pecuniary claim for compensation on the 
part of the alien’s government.’’ The practice of states, if it exists, to go 
easy with regard to asking for restitution, is certainly equivocal, and by no 
means amounts to a custom to that effect. Obviously, where restitution is 
not desired, is impolitic, or could not be obtained without a seizure of 
foreign territory, it will not be claimed; but the state practice with regard 
to clearing up the seizures based on racial or wartime legislation shows that 
this is the only common-sense and sound basis for international claims 
in this connection. 

The following Article 1 of the Protocol to the European Convention of 
Human Rights is well worthy of quotation: 

Every natural or legal person is entitled to the peaceful enjoyment 
of his possessions. No one shall be deprived of his possessions except 
in the publie interest and subject to the conditions provided for by 
law and by the general principles of international law. 

The preceding provisions shall not, however, in any way impair the 
right of a State to enforce such laws as it deems necessary to control 
the use of property in accordance with the general interest or to secure 
the payment of taxes or other contributions or penalties. 

Finally, it is suggested that to claim restitution is to base a claim on the 
existence of property usually admitted by the seizing state to be in its 
owner till the seizure, and this is less embarrassing than to claim damages 


ë See B. A. Wortley, ‘‘The General Principles of Private International Law,’’ 94 
Hague Academy of International Law, Recueil des Cours 85, at 192-252 (1958, IT). 
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for an international wrong, with all the attendant allegations of failure 
to comply with international standards. 

The state which seizes property on the ground of ‘‘nationalization’’ ® 
and fails to make adequate payment for it, for purely political reasons, 
is itself in no position to claim restitution of its own or its subjects’ prop- 
erty when taken for similar political reasons; this line of argument does not 
apply to prevent states, which in fact pay for what they take, from re- 
questing restitution on adequate payment themselves. 

B. A. WORTLEY 
University of Manchester 


“MOCK TRIAL” OF FRENCH-NORWEGIAN LOANS CASE 


In order to instruct its members and the publie at large on the problems 
of the Connally Amendment, the United Nations Association of Los 
Angeles presented a Mock Trial in January of the French-Norwegian Loans 
Case. The French reservation at the time of the trial excluded from the 
Court’s jurisdiction ‘‘differences relating to matters which are essentially 
within the national jurisdiction as understood by the Government of the 
French Republie.’’ 

Distinguished members of the Los Angeles Bar and professors of inter- 
national law selected from leading southern California universities served 
as agents and judges. Dr. Carl Q. Christol, attorney and professor of 
international law at the University of Southern California, arranged the 
program on behalf of the United Nations Association in his capacity as 
Chairman of the Association’s Committee on International Law. 

After counsel had presented the arguments of their respective countries, 
the judges undertook to summarize in their own words the positions 
announced by the World Court judges. The audience evidenced much in- 
terest in the fact that Norway had been able, as a result of reciprocity, to 
oust the Court of jurisdiction by use of the original French reservation. 
The audience was also impressed with the fact that after France lost the 
ease it had modified its declaration accepting the compulsory jurisdiction 
of the Court. 

Approximately 350 persons attended the ‘‘Trial,’’ the audience being 
largely drawn from the local Bar, lawyers participating. in Army and 
Navy reserve legal units, the League of Women Voters, the United World 
Federalists, the American Association of University Women, the Southern 
California Council of the United Nations Association, and students and 
faculty of local colleges and universities. Following the formal presenta- 
tion of the case, members of the audience asked questions of the agents and 
the judges. Educational literature was distributed to those present. 


6 Katzarov’s argument in his work, Théorie de la Nationalisation (Paris, 1960), that 
nationalization is sui generis, is far from convincing, as the writer of this note tries to 
show in a review published in the International and Comparative Law Quarterly, April, 
1961, p. 370. 
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Among the items made available without charge was Arthur Larson’s 
‘‘ Questions and Answers on the World Court and the United States.’’ 

It was the consensus of those participating that an educational program 
taking this format is a very effective way to explain mternational legal 
issues. ; 


C. Q. C. 


REGIONAL MEETINGS AT NEW ORLEANS AND SEATTLE 
Tulane Uniwersity, March 7-8, 1961 


On March 7 and 8, 1961, a regional meeting of the Society was held at 
Tulane University in New Orleans, at which were discussed developments in 
the Polar areas and the erisis in international law. On Tuesday, March 7, 
1961, at 2:30 p.m., a session was held in the University Center, Tulane 
Campus, at which Dean W. Ray Forrester, of the School of Law, presided. 
Mr. John Hanessian, Jr., of American Universities Field Staff, Ine., 
presented a paper on ‘‘The Réle of the Polar Regions in United States 
Strategic Defense and General Disarmament,’’ which was followed by 
comments from a panel consisting of Professor Wayne M. Clegern of the 
Department of History of Louisiana State University in New Orleans, Pro- 
fessor Henry L. Mason, of the Department of Political Science, and Pro- 
fessor Hans A. Schmitt, of the Department of History, of Tulane University. 

On Wednesday, March 8, 1961, at 2:30 p.m., Professor Brendan F. Brown 
of the School of Law of Loyola University, presided over a session at which 
Professor Oscar Svarlien, of the University of Florida, presented a paper 
on “‘The Problem of Survival: An Opportunity for Choice.” Comments 
on the paper were made by a panel consisting of Professor David R. Deener, 
of Neweomb College, Tulane University, Professor Peter J. Fliess, of the 
Department of Political Science of Louisiana State University, and Pro- 
fessor Guillermo F. Margadant, of the School of Law of the National Uni- 
versity of Mexico, and Visiting Professor at Tulane University School of 
Law. The presentations of the speakers and panelists were followed by 
general discussion from the floor. 

On March 8, at 12:30 p.m., the University held a luncheon for the mem- 
bers of the Society and their guests. At 5:00 p.m. they were tendered a 
reception by the Provost of the University. s 

Members of the local committee in charge of arrangements for the meet- 
ing, under the chairmanship of Professor John 8. Gillespie, were Brendan 
F. Brown, David R, Deener, Brunswick Q. Deutsch, Eberhard P. Deutsch, 
and Walter Wadlington. 


University of Washington, Seattle, May 26-27, 1961 


The Pacific Northwest Regional Meeting of the Society was held at the 
University of Washington School of Law, May 26 and 27, 1961. Professor 
Charles E. Martin, immediate past president of the Society, was honorary 


1 Information concerning this meeting was not received in time for inclusion in the 
note on regional meetings in the last issue of the JOURNAL, p. 469. 
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chairman of the program, which was sponsored by the University of Wash- 
ington School of Law and Institute of International Affairs, the University 
of British Columbia Faculty of Law, the Seattle Bar Association, the 
Canadian Bar Association, British Columbia Branch, and the Canadian 
Branch of the International Law Association, Vancouver Section. 

On Friday afternoon, May 26, the session was devoted to discussion of 
‘‘Powers Emergent: The Less Developed Countries,’’ under the chairman- 
ship of Edward W. Allen, of the Seattle Bar. Professor J. 8. Conway, of 
the Department of History and International Studies of the University of 
British Columbia, spoke on ‘‘Changing Position in the United Nations.’’ 
Mr. Marvin B. Durning of the Seattle Bar, spoke on ‘‘Government As- 
sistance to United States Trade and Investment Abroad,’’ and Professor 
W. L. Holland, Chairman, Department of Asian Studies of the University 
of British Columbia, diseussed ‘‘The Loatian Quandary.”’ 

On Saturday morning, May 27, the topic of discussion was ‘‘The Way of 
Communist China.’’ Mr. Kenneth J. Brody, of the Seattle Bar, presided. 
Professor Franz H. Michael, of the Department of Far Eastern and Slavic 
Languages and Literature of the University of Washington, spoke on ‘‘The 
Rôle of Law in Traditionalist, Nationalist, and Communist China.’’ Pro- 
fessor Franklyn D. Holzman, of the Department of Economics of the Uni- 
versity of Washington, spoke on ‘“‘International Trade Prospects.” Pro- 
fessor Jerome A. Cohen, of the University of California School of Law, 
discussed ‘‘The United Nations and China,’’ and Professor Robert C. 
North, of the Department of Political Science, Stanford University, spoke 
on ‘‘China’s Asian and International Relations.’’ 

At 12:00 noon on Saturday, May 27, a luncheon was held at the Student 
Union Building on the campus, which was followed by an afternoon session 
devoted to ‘‘Legal Problems of Foreign Trade and Investment.” Pro- 
fessor Cornelius J. Peck, of the University of Washington School of Law, 
served as Chairman. The following papers were delivered: ‘‘ Foreign 
Trusts” by Mr. Edward A. Rauscher of the Seattle Bar; ‘‘Operational 
Tax Problems in Less Developed Countries’’ by Professor Alfred Harsch, 
of the University of Washington School of Law; ‘‘Problems of American 
Investment in Canada’’ by Mr. R. A. C. McColl of the Vancouver Bar; and 
“Federal Taxation of Foreign Subsidiaries’? by Mr. W. Roger Johnson of 
the Seattle Bar. 

On Friday evening, May 26, a banquet was held at the Edmond Meany 
Hotel in Seattle, Professor Charles E. Martin presiding. Mr. Leon J. 
Ladner, Q. C., of Vancouver, British Columbia, delivered a speech on 


“United States Capital in Canada.”’ Eveanor H. Finca 


ANNUAL MEETING OF THE SOCIETY 


The Fifty-Fifth Annual Meeting of the American Society of Interna- 
tional Law took place at the Mayflower Hotel in Washington, D. C., from 
April 27 to 29, 1961. The meeting was of particular importance to the 
members this year because of the important changes in the Society’s execu- 
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tive organization and in its material circumstances. It was the first meet- 
ing held since the Society had moved into its new home on Massachusetts 
Avenue. It was also the first meeting held since the appomtment of the 
Executive Director, Mr. H. ©. L. Merillat, who took office in November, 1960. 

Included in the sessions was a conference of teachers of international law, 
which met on Thursday morning, April 27, at 10:00 a.m., under the Chair- 
manship of Professor David R. Deener of Tulane University, to consider 
current problems in the teaching of international law. Among the prob- 
lems on the agenda were the relationship of international law courses to 
courses in international organization, international polities and relations, 
international economics, diplomatic history, comparative constitutional law, 
conflict of law and international transactions. Also considered were the 
place of theory in the international law course, the emphasis and focus of 
the course, and the impact of newly emerging nations on such a course. 
Problems were also discussed with regard to the method of teaching and ' 
the materials to be used in international law courses. The meeting took the 
form of an informal panel discussion led by Professors Adda B. Bozeman, 
of Sarah Lawrence College, Ralph W. Johnson, of the University of Wash- 
ington, Harry Reiff, of St. Lawrence University, Oscar Svarlien, of the 
University of Florida, and Dean Richard Van Wagenen, of American 
University. 

At 2:30 p.m. on Thursday, April 27, the first session of the Society’s meet- 
ing considered the subject of ‘‘Sovereignty and International Responsi- 
bility, 1960: the Caribbean and the Congo,’’ Professor Martin B. Travis 
of Stanford University presiding. Professor Quincy Wright, speaking on 
the subject of ‘‘Subversive Intervention in International Law,’’ referred to 
various events which have taken place since 1956 in Europe, Asia, Africa 
and the Western Hemisphere, which have constituted acts of aggression or 
intervention in various degrees. He discussed the obligations of states 
under international law with regard to non-intervention, as well as their 
rights with regard to self-defense, with particular reference to recent events 
in Cuba, and expressed the hope that the Organization of American States 
or the United Nations would find adequate means for dealing with the 
Cuban situation. He questioned whether unilateral intervention could be 
justified, and stated: ‘‘The problem is to create not only a Western 
Hemisphere safe for democracy . . . but a world safe for democracy, and 
for any other form of society which a people may accept, as suggested by 
Woodrow Wilson a generation ago.’’ Professor Wright also asserted ‘‘the 
Monroe Doctrine for the Americas must be expanded to a Monroe Doctrine 
for the world.’’ In concluding his address he stated that ‘‘the problem of 
subversive intervention is a vital one for which no easy solution is possible.’’ 

A discussion of the paper by Professor Wright followed, in which the 
participants were Professors A. J. Thomas, Jr., of Southern Methodist Uni- 
versity Law School, Horacio H. Godoy, of the Inter-American Legal Studies 
Group of Yale Law School. John A. Marcum, of the Department of Political 
Science of Colgate University, and Alan Karabus of Yale Law School. 

On Thursday evening at 8:00 p.m. President Charles E. Martin formally 


1961] NOTES AND COMMENTS 687 


opened the session with an address entitled ‘‘The Deeade Ahead: The 
Society’s Rôle in the Nation’s Service.’’ Pointing out that the United 
States and the world were entering a new era and that the most acute prob- 
lem facing the United States was the maintenance of peace in the face of 
threats of aggression and war, President Martin asserted that the objective 
of the Society to promote the establishment of international relations on the 
basis of law and justice is the purpose which requires the most expenditure 
of resources and efforts. For this reason an expanded program of ac- 
tivities is being developed under the administration of the Society’s Execu- 
tive Director. President Martin indicated the various ways in which the 
Society’s activities would be expanded, in keeping with the original pur- 
poses of the Society and with its available resources. He pointed out some 
possible programs for the Society’s activities in the years ahead, such as 
educating citizens in international law, improving the study and teaching of 
international law, and expanding and improving international legal re- 
search. Among the major problems in achieving the objectives of the 
Society, President Martin indicated, are strengthening the United Nations, 
ending the cold war and establishing a world of law. He stated that: 


The ‘‘decade ahead’’ offers a desperate, and perhaps final challenge on 
all fronts and to all mankind. In this effort in the nation’s service, 
the American Society of International Law will seek and find its rôle. 


Followmg the President’s address, the Honorable George W. Ball, Under 
Secretary of State for Economic Affairs, delivered an address on ‘‘The 
Atlantic Community and the New Nations.’’ Referring to the violent pe- 
riod of change through which the world is passing, Mr. Ball stated that ‘‘If 
we are to live and prosper, if in fact we are even to survive in the turbulent 
new world, we must understand these revolutionary forces, and where pos- 
sible, guide them.’ He indicated that the conditions which have given 
rise to the revolutionary forces have been the weakening and crumbling 
of the colonial structures which were eritically undermined by two world 
wars, the new technology constituting a second industrial revolution, and 
the increased population in other parts of the world, so that the Western 
world ‘‘is no longer the undisputed center of power.” Pointing out the 
widespread economic poverty and lack of development in many of the new 
nations, Mr. Ball stated that the policy of the United States was to help 
these countries to develop economically and build stable institutions. He 
concluded by asserting that: 


It is our duty and our destiny at this critical point in history to lend 
the new nations a helping hand—and in so doing to bring about a 
world of far greater security both for ourselves and for others. 


On Friday, April 28, 1961, simultaneous panel discussions were held at 
the morning and afternoon sessions. At 10:00 a.m. Panel I considered 
‘‘Arbitration between Governments and Foreign Private Firms.” Dr. 
Martin Domke, of New York University Law School presided, and the 
panelists were: Dr. A. Broches, General Counsel, International Bank for 
Reconstruction and Development, Mr. George Cochran Doub, of the Balti- 
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more Bar, Professor A. A. Fatouros, of the University of Western Ontario, 
Professor Roger Fisher, of Harvard Law School, Professor Wolfgang 
Friedmann, of Columbia Law School, Professor John N. Hazard, of 
Columbia Law School, and Mr. Lowell Wadmond, of the New York Bar. 

Panel II considered ‘‘Constitutional Developments of the United Na- 
tions: the Process by Which the Charter has been Interpreted and Applied 
to New Conditions by Political Organs and Little Use Made of the Inter- 
national Court of Justice.” Mr. Field Haviland, Director of International 
Studies, The Brookings Institution, Washington, D. C., presided. The 
principal speaker was Mr. Elmore Jackson, of the American Friends Service 
Committee, who made an introductory analysis of the subject to be dis- 
cussed. He was followed by a panel consisting of Mr. Oscar Schachter, 
Director, General Legal Division, United Nations, Professor Lincoln 
Bloomfield, of the Center for International Studies, Massachusetts Institute 
of Technology, Mr. Charles P. Noyes, of the U. S. Mission to the United 
Nations, and Professor Louis B. Sohn, of Harvard Law School. 

At 12:00 noon on Friday, April 28, a well-attended meeting of repre- 
sentatives of Student International Law Clubs was held with the Society’s 
Committee on Student International Law Clubs, under the Chairmanship of 
Professor Richard R. Baxter, of Harvard Law School. 

At 1:45 p.m. on Friday, April 28, Panel I discussed ‘‘Current Develop- 
ments in the Law of Sovereign Immunity.” The Chairman of the Panel 
was Mr. Adrian Fisher, Chief Reporter, American Law Institute’s Restate- 
ment on the Law of Foreign Relations, and former Legal Adviser of the 
Department of State. Mr. Vernon G. Setser, of the Commercial Policy 
and Treaties Division, Department of State, delivered a paper on ‘‘ Waiver 
of Immunity Clauses in Postwar U. S. Commercial Treaties.” Mr. William 
L. Griffin of the Office of the Legal Adviser, Department of State, spoke on 
the current status of ‘‘Execution against the Foreign Sovereign’s Prop- 
erty,” and Mr. Sigmund Timberg, of the D. C. and New York Bars, spoke 
on ‘‘Expropriation Measures and State Trading.” 

Discussing in some detail such significant cases as the Wetlamann case, 
the case of the U. A. R. v. Dame X, and others, Mr. Griffin observed that 
‘The life history of the sovereign immunity doctrine has been one of 
gradual but steady erosion of the general principle of immunity as that 
principle becomes increasingly out of keeping with the times in denying 
redress to the individual, in perpetuating feudal notions of sovereignty, and 
in being inconsistent with the achievement of the ‘rule of law’.’’ However, 
he said, ‘‘apparently it has been the felt experience in the past that it is 
better for the state against which Judgment is rendered to be led by publie 
opinion, the obligations of good faith, or diplomatic pressure, to carry out 
the award, than to have its property seized in execution by the officials of 
another government.’’ 

In eonelusion, Mr. Griffin stated that the Department of State letter of 
May 19, 1952, embracing the restrictive doctrine was ‘‘consciously limited 
to the matter of jurisdiction in view of the history of the doctrine.’’ To 
extend the doctrine to immunity from execution at this time would not be 
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advisable, as a too sudden departure from past authority would tend to 
weaken the stability of the law. 

Mr. Timberg discussed the restrictive immunity doctrine as enunciated 
by the Department of State and applied by the Department of Justice of 
the United States. Pointing out the interdepartmental conflict as to the 
law of sovereign immunity, Mr. Timberg stated that: 


. . . the rational development of international law in this country de- 
pends on the litigating tail of this government, the Justice Department, 
not wagging its international law dog, the State Department, and not 
undermining a doctrine that is both equitable and a pragmatic response 
to the increased involvement of government in ordinary commercial 
transactions. 


With respect to the state trading agencies, he declared: 


Given our antipathy to nationalization measures, one would therefore 
have expected the Tate letter to prove particularly effective in render- 
ing the nationalized business instrumentalities of the Communist-Bloe 
countries subject to judicial accounting in the courts of this country. 
Yet exactly the opposite has transpired. In fact, the theory of 
sovereign immunity has become, for the first time in its long history, 
an instrument for nullifying the rule of private international law that 
domestic courts are not required to give extraterritorial effect to the 
nationalization decrees of foreign governments. 


Describing the case of Stephen v. Zivnostenska Banka, in which the 
Supreme Court dismissed an appeal from a judgment denying immunity to 
a state commercial organization, subsequent to which the State Department 
issued certificates of immunity from execution, Mr. Timberg stated that 
such a determination seemed inconsistent with both legal logice and common 
sense. The Dexter & Carpenter case, in which immunity from execution 
was upheld, in Mr. Timberg’s opinion ‘‘proceeded on the assumption that 
international law is what the majority of other national jurisdictions have 
decided is international law.” Expressing dissent from the reliance on 
practice of other nations in determining an accepted principle of interna- 
tional Jaw, the speaker stated that under Article 38 of the Statute of the 
International Court of Justice, judicial decisions are only a subsidiary 
means for determining the rules of international law, and that international 
treaties are its most important souree. Upholding ‘‘Lauterpacht’s view 
that there is presently no clear cut obligation in international law to accord 
a foreign sovereign a pervasive immunity from execution,” Mr. Timberg 
stated that the teachings of qualified publicists are in favor of subjecting 
the property of foreign governmental agencies to execution, except where a 
governmental function is involved. He suggested that the Department of 
State recapture ‘‘the original substance and spirit of the Tate letter,” as a 
useful contribution to this country’s international economic relations. 

Messrs. William Harvey Reeves and Robert Delson, both of the New 
York Bar, commented upon the preceding papers. 

Panel II had as its topie, ‘‘Africa: the Problems of New States.” Mr. 
H. C. L. Merillat, Executive Director of the Society, presided over the ses- 
sion. The main speakers were Professor Alan P. Merriam, of Northwestern 
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University, and Mr. Andrew M. Kamarek, of the International Bank for 
Reconstruction and Development. Professor Merriam, speaking on the 
‘Traditional Cultures of Africa and Their Influence on Current Problems,”’ 
stated that three major myths concerning them should be dispelled, namely, 
that (1) Africa was an area of static societies and cultural stagnation; (2) 
that it has no history; and (3) that all African cultures are alike. He 
pointed out that in spite of the fact that no African languages have de- 
veloped systems of writing, Africa does have a history which is currently 
being learned. He also stated that one of the most remarkable things about 
Africa is its cultural and linguistic variety. The speaker pointed out that, 
instead of following Western systems, Africa, under the power of its exist- 
ing traditions, will produce new systems which will be a fusion of African 
and Western practice and belief. Noting that Africans have always re- 
shaped the ideas presented to them in terms of their existing values, at- 
titudes, and behaviors, Professor Merriam stated that ‘‘innovations from 
outside Africa are sometimes rejected and sometimes accepted; but it is a 
truism that those which are accepted are reshaped, and we may expect this 
reshaping to occur over and over again.’’ 

Referring to the difficulties in the Congo, the speaker declared that the 
Western assumptions about political organization are not necessarily ac- 
cepted by Africans, and that what the Western world has accepted as 
natural and normal for political boundaries of the state of the Congo, 
created by the European Powers in 1885, is not necessarily natural and 
normal to the Congolese. To them the unity of the Congo is not logical: 
‘‘much more important is the ethnie reality of the old Kingdom of the 
Kongo, or the Baluba Empire, or the Lunda Empire, all of which cut across 
the Western political boundaries established without cognizance of the 
Congolese unities and political outlook.’’ Professor Merriam concluded 
that the Western countries must recognize that Africa has its own tradi- 
tions and perspectives, and they must be considered in understanding 
Afriea’s problems as well as our own problems in relation to it. 

Mr. Kamarck, in his address on ‘‘Economie Problems in Africa,’’ stated . 
that the economic problems of the new African states could not be under- 
stood without comprehending the great difference between their economy 
and that of the Western world. The African economy was described as 
still largely a subsistence economy, where tribal or pre-capitalist attitudes 
are still dominant. Africa is still a dependent continent for both external 
personnel and capital. Its economic future depends on the maintenance of 
peace, law and order, and equitable administration of justice. The new 
countries are starting with varying degrees of training and equipment, and 
with the desire to improve rapidly their standards of living. It will be 
hard for them to realize that economic development takes time. The ad- 
vanced countries cannot solve their problems for them but ‘‘ean only stand 
ready to help, not expecting too much, but being ready to show sympathy 
and understanding.”’ 

The panelist commentators were Professors Thomas M. Franck, of New 
York University Law School, William B. Harvey, of the University of 
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Michigan Law School, and Stanley D. Metzger, of the Georgetown Univer- 
sity Law School. 

On Friday afternoon, April 28, at 4:15 p.m., the Society held a dedica- 
tion ceremony at the Tillar House at which the Honorable John J. McCloy 
made the dedicatory speech. President Martin presided. In his intro- 
duetory remarks, President Martin characterized as still fresh and timely 
Mr. Elihu Root’s presidential address at the first annual meeting of the 
Society, in which Mr. Root remarked that the people, not governments, 
make peace or war between nations. President Martin introduced some of 
the descendants of original officers of the Society, including Admiral W. M. 
Fechteler, grandson of Judge William W. Morrow, one of the original Vice 
Presidents of the Society ; Grafton L. Wilson, Esq., son of Professor George 
Grafton Wilson, one of the founders; Dr. Ethan Flagg Butler and Henry 
F. Butler, Esq., sons of Charles Henry Butler, the first Corresponding 
Secretary of the Society. The donor of the house, Mrs. Benjamin Johnston 
Tillar, was also introduced and expressed her gratification that the Tillar 
House was to be devoted to the objectives of the Society. 

President Martin, before introducing Mr. McCloy, read a message from 
the President of the United States, as follows: 


I understand that the American Society of International Law today 
dedicates its new headquarters in Tillar House to its continued search 
for law and justice in international relations. This brings my greet- 
ings and best wishes for success in the Society’s new endeavors. I 
know you will effectively contribute to the cause which I urged in my 
inaugural address—-that both great groups of nations ereate ‘‘not a 
new balance of power, but a new world of law, where the strong are 
just and the weak secure and peace preserved. 

Mr. McCloy stressed the vital importance of carrying on the Society’s 
work, begun under the distinguished leadership of Secretary of State 
Elihu Root. Mr. McCloy, referring to his service in the War Department 
under Secretary Henry L. Stimson, recalled the latter’s high esteem and 
admiration for Mr. Root’s principles and policies as an advocate of interna- 
tional law in the relations of states. 

Following the dedication of the Society’s quarters there was an informal 
reception for the members of the Society and their friends. 

On Friday, April 28, at 8:00 p.m., the session of the Society was devoted 
to ‘‘Current Developments in Air Space and Outer Space: Law, Science 
and Policy.’’ Mr. Richard N. Gardner, Deputy Assistant Secretary of 
State for International Organization Affairs, presided over a panel of eom- 
mentators as follows: Mr. Maleolm M. Hubbard, Vice President-Technical 
of Itek Corporation; Mr. John A. Johnson, General Counsel, National 
Aeronautics and Space Administration ; Mr. Jacek Machowski, Counselor of 
the Polish Mission to the United Nations; Professor Leon Lipson, of Yale 
Law School, and Professor Howard Taubenfeld of Golden Gate College. 
Mr. Machowski discussed problems of national sovereignty with reference to 
the law of outer space which had been raised by the launching of space 
vehicles by both the United States and the Soviet Union, and stated his 
conclusion ‘“‘that any action taken by a state in outer space against the 
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sovereignty and territorial integrity of other states and endangering their 
national security constitutes a violation of the provisions of the United 
Nations Charter and a serious breach of international law.” 

Professor Lipson discussed the legality of reconnaissance satellites, and 
compared the legal problems involved in the flight in space of the Russian 
Gagarin and the reconnaissance high altitude flight of the American Powers. 
There followed an interesting discussion of the applicable legal principles 
with respect to activities In outer space. 

The meeting concluded with the annual dinner on Saturday evening at 7 
o’clock in the Mayflower Hotel. In the absence of the newly elected presi- 
dent of the Society, Mr. Arthur H. Dean, Professor Hardy C. Dillard, a 
Vice President of the Society, presided. The Honorable Fernando Lobo, 
Brazilian Ambassador to the Organization of American States, delivered 
brief remarks of greeting. In recalling the names of the distinguished 
Brazilian jurists, Ruy Barbosa, Epitacio Pesséa, Clovis Bevilaqua, Oswaldo 
Aranha, Hildebrando Accioly and Haroldo Valladão, Mr. Lobo offered the 
good wishes of Brazil to the Society in carrying out its objectives, and 
stated that in the present critical period it was urgent that the professors . 
and jurists defend the principles of international law and see that they are 
applied in accordance with the highest standards of justice and co-opera- 
tion for the common welfare. 

The Legal Adviser of the State Department, Mr. Abram Chayes, eom- 
menting upon the growth and expansion of international law, stated that 
the character of relations between states has changed radically since the 
period in which basic international law concepts were formed. Due to the 
greatly increased contacts between states through commerce, cultural and 
scientific activities and relations, elaborate regulations are required. Cal- 
ing attention to recent conventions regulating certain activities, Mr. Chayes 
stated that ‘‘Law is by no means exclusively or even largely coercive. ... 
Much more importantly, law provides a framework for organizing activities 
so that we can do what we want to do. It provides the means by which we 
can implement shared purposes.” He stated that “‘in this gradually 
thickening network of regulations governing much of the economic, cultural 
and scientific activity which we necessarily carry on in co-operation with 
other nations and individuals abroad, lies the real hope of progress towards 
international law.” Posing the question: ‘‘Can the use of force be sub- 
jected to the trammels of law?’’ Mr. Chayes stated that ‘‘the interna- 
tional community has not yet developed institutions capable of satisfactorily 
resolving all disputes between states which seem to call for the application 
of force.” He declared that states ‘‘continue to reserve the right to judge 
for themselves what menaces their national survival,’’ but that ‘‘A nation 
which professes to live by the rule of law invites a sure penalty, sometimes 
more swiftly than by the judgment of a court, if it turns from the path of 
law.’’? He concluded that it will be difficult to develop a doctrine as to the 
use of force which will permit nations to be judges in their own case, and 
that ‘‘the character of our goals and the character of our society impose 
disadvantages upon us, at least in the short run.’’ 

The concluding address was given by the Honorable Harlan Cleveland, 
Assistant Secretary of State for International Organization Affairs. Mr. 
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Cleveland stated that ‘‘There is hardly a major subject in international 
politics which does not have a United Nations angle, presently or prospec- 
tively,’’ and that ‘‘ Every United Nations matter ...is sooner or later sub- 
jected to the full glare of international publicity. . . . The United Nations 
and other international organizations are developing and can much further 
develop a capability to take executive action on behalf of the world eom- 
munity as a whole.” With reference to the Congo, Laos and Cuba, Mr. 
Cleveland stated: 
It is not without meaning that of these three, we have had to move 
backwards or sideways on Cuba and Laos, where no international field 
operation has been developed; but in the Congo the presence of a 
field operation maintained by an international organization has en- 
abled us to move forward (by fits and starts, to be sure) precisely be- 
cause the world community can ‘‘intervene in the name of non-inter- 
vention’’ while a single nation, however powerful, cannot. The de- 
velopment of the United Nations operational capability should now be 
a central target of American foreign policy. 

Discussing the defeat of the Soviet move to replace the Secretary General 
by a tripartite committee, Mr. Cleveland stated that ‘‘Tripartism has be- 
come a watchword of Soviet diplomacy in all organizations of the United 
Nations and elsewhere. They attack single administrators and propose 
three-headed executives in nearly every intergovernmental conference on 
almost any subject.” He declared that ‘‘if the Soviet argument is really 
an indefensible attempt to sabotage international organizations, their 
vigorous espousal of it is a cause for grave concern.” In concluding, Mr. 
Cleveland stated that the United States must ‘‘learn not to be dashed by the 
invective nor dazzled by the rhetoric of parliamentary diplomacy,’’ but 
must learn instead ‘‘to apply our power even more effectively in support 
of the United Nations’ capacity to take executive action.’’ 

The business meeting of the Society was held on Saturday morning, April 
29. The Society adopted the amendments to Article ITI of the Society’s 
Constitution, set out in the notice in the January, 1961, issue of the Jour- 
NAL, With regard to the fixing of the life membership fee, and establishing 
a class of corporate non-voting members. The latter amendment is designed 
primarily to provide increased financial support for the Society from cor- 
porations, many of which have foreign activities for which international 
law is of real practical importance. This financial support is necessary for 
the development of the expanded activities of the Society. 

Upon the recommendation of the Committee on Annual Awards and of 
the Executive Council of the Society, the Society voted to confer its 
Certificate of Merit on Professor Alfred Verdross, of the University of 
Vienna, for the fourth edition of his treatise on international law. 

The Society elected as an honorary member the Honorable Kotaro Tanaka, 
Judge of the International Court of Justice and former Chief Justice of the 
Supreme Court of Japan. 

Mr. Denys P. Myers, Chairman of the Committee on Publications of the 
Department of State and of the United Nations, presented the report of the 
committee, in connection with which he moved the adoption of the following 
resolution, which was duly seconded and carried: 
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RESOLUTION ON PUBLICATIONS OF THE DEPARTMENT OF STATE 
AND THE Unrrep NATIONS 


The American Society of International Law at its 55th Meeting, 

After reviewing the publication program of the Department of State 
which since 1929 has expanded to meet the needs of the public and of 
the specialists in foreign relations and which has annually been 
serutinized for this Society, 

Considers 

That the progress made in compiling and producing the Digest of 
International Law by the Department of State is gratifying and trusts 
that, as a result of continuing support both by funds and staff, publica- 
tion may be completed by 1963, as suggested by the Senate Committee 
on Appropriations ; 

And, repeating the recommendation made in 1958 that a professional 
advisory committee be appointed with a view to maintaining the high 
standard of scholarship of Moore, urges that the Secretary of State 
make such an appointment before the printing has progressed beyond 
the point where suggestions can be useful in adding to the accuracy and 
overall value of the publication ; 

That publication of the regular annual volumes of Foreign Relations 
is continually delayed by the present system of domestic clearance and 
requests the Secretary of State to initiate a general review of the 
practices now in effect with a view to accelerating the necessary and 
proper procedures ; 

That publication of the Conferences of Cairo and Tehran, 1943, and 
Conference of Berlin (The Potsdam Conference), 1945, is a valuable 
contribution to international records, is an example of national policy 
of documentation, and that early completion of the preparation of the 
record of the six conferences between the heads of government of the 
United Kingdom and the United States, 1941-44, would be equally 
valuable; 

With respect to United Nations publications, 

The Society earnestly requests the Secretary General to give priority 
to the compilation and publication of the Repertory of Practice of the 
Umted Nations Organs in continuation of the four volumes published 
in 1955 and two supplementary volumes issued in 1958; 

Welcomes the practice, to the end that the United Nations Treaty 
Series may contain all multilateral treaties and agreements, of per- 
mitting depository organizations as well as Governments to register 
certified copies of instruments committed to their charge. 


Before proceeding to the report of the Committee on Nominations, the 
Society unanimously adopted a resolution thanking Mr. Henry F. Butler 
for his efforts on behalf of the Tillar building and for his unceasing work 
to make that gift effective. The members present gave a standing ovation 
to Mr. Butler. In view of the resignation tendered by Mr. Edward L. 
Merrigan as Treasurer of the Society, the Society also adopted a resolution 
of deep appreciation for Mr. Merrigan’s seven years of devoted efforts as 
Treasurer. 

Upon the report of the Committee on Nominations, the Society elected the 
following officers for the coming year: 

Honorary President: Honorable Dean Rusk, Secretary of State. 

President: Arthur H. Dean, of New York. 
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Vice Presidents: Professor Hardy C. Dillard, of the University of 
Virginia; Mr. James Nevins Hyde, of New York, and Mr. Herbert 8. Little 
of Seattle, Washington. 

The fifteen incumbent Honorary Vice Presidents were re-elected, and Pro- 
fessor Charles E. Martin was elected an Honorary Vice President, filling the 
vacancy created by the death of Professor Edwin D. Dickinson. 

Executive Council to serve until 1964: Mr. Paul Carrington, of Texas; 
Mr. Abram Chayes, Legal Adviser, Department of State; Mr. Robert 
Dechert, of Pennsylvania; Professor Richard Falk, of Ohio State Univer- 
sity; Professor Roger Fisher, of Harvard Law School; Mr. Monroe Leigh, 
of Washington, D. C.; Mr. Charles Spofford, of New York; and Professor 
Howard Taubenfeld, of Golden Gate College, San Francisco. 

Vice President Hardy C. Dillard was to act for the President of the 
Society until his return to this country. 

In connection with the report of the Nominating Committee, Mr. Willam 
G. Rice made the following motion, which was duly seconded and carried: 


That the Executive Council, at its earliest convenience, consider how 
the office of Honorary President may best be filled or whether it should 
be abolished, and make a specific recommendation to the 1962 meeting; 
and that the Nominating Committee elected at the present meeting pre- 
pare its report for the 1962 meeting pursuant to the foregoing recom- 
mendation of the Executive Council. 


The members of the Nominating Committee for the ensuing year were 
elected as follows: David R. Deener, Chairman; Richard R. Baxter, Sher- 
man 5. Hayden, William G. Rice, and Isaac N. P. Stokes. 

The Executive Council of the Society at its meeting on April 27 adopted 
revisions of its regulations to take into account the change in the administra- 
tive organization of the Society, as well as the changes with regard to mem- 
bership dues involved in the proposed amendments to the Constitution, 
which were subsequently adopted on April 29. With regard to mem- 
bership and dues, important changes adopted provide that life members 
shall pay a fee of $500 instead of $200 previously fixed by the Constitution ; 
and that corporate members (without voting privileges) shall pay annual 
dues of $1,000. The revised regulations provide that regular members 
residing outside the United States shall pay dues of $10 instead of the $15 
dues of members residing in the United States. A regulation also was 
adopted providing that all members of the Society, without exception, 
should receive the Journal and the Proceedings. 

The revised regulations establish an Executive Committee consisting of 
the President and Treasurer and five other members of the Executive 
Council, which shall function for the Council during the intervals between 
Council meetings. 

The regulations with regard to the publication of the Journal were re- 
vised to eliminate the previous provisions regarding the Secretary of the 
Board of Editors and making the Secretary of the Board an appointive 
member of the staff of the Society. With regard to subscriptions to the 
Journal, the Executive Council adopted a provision making available to 
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non-members of the Society subscriptions to both the Journal and the Pro- 
ceedings at $15 a year. 

The previous regulations on the offices of the Society and the duties of the 
Executive Secretary were eliminated and regulations adopted with regard 
to the office and duties of the Executive Director, Mr. H. ©. L. Merillat, 
who was appointed by the Executive Council November 15, 1960, and has 
taken over active direction of the Society’s affairs. 

The Executive Council at its meeting on April 29 re-elected the Board of 
Editors of the Journal for the coming year as follows: 


Herbert W. Briggs, Editor-in-Chief 


Richard R. Baxter Brunson MacChesney 
William W. Bishop, Jr. Myres S. MeDougal 
Hardy C. Dillard Covey T. Oliver 
Alwyn V. Freeman Oscar Schachter 

Leo Gross Louis B. Sohn 

John N. Hazard Robert R. Wilson 
James Nevins Hyde Richard Young 


Oliver J. Lissitzyn 


Honorary Editors 


Philip Marshall Brown Pitman B. Potter 
William C. Dennis John B. Whitton 
Charles G. Fenwick Lester H. Woolsey 
Hans Kelsen Quincy Wright 
Josef L. Kunz 


During the absence of the Editor-in-Chief from the country Professors 
Leo Gross and William W. Bishop, Jr., will continue as acting Editors-in- 
Chief of the Journal. 

The Council re-elected Judge Edward Dumbauld as Secretary of the 
Society, and elected Mr. Monroe Leigh as Treasurer of the Society for the 
ensuing year. 

ELEANOR H. Finca 


Ll 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


By Denys P. MYERS 


TREATIES 


Powers conferred by treaty upon organs established by it to carry out 
the purposes of the treaty neither extend nor diminish the power of 
the President or the Congress to bind the United States internationally 


(he Senate on March 16, 1961, by a vote of 72 to 18, advised and con- 
sented to the ratification of the Convention on the Organization for Eco- 
nomie Cooperation and Development and its three protocols signed at Paris 
December 14, 1960.2 The Organization is a consultative forum capable of 
initiating agreements on the use and development of economic resources, on 
removing obstacles to trade and current payments, on liberalization of 
capital movements, on the flow of capital to less developed countries. The 
20 signatories are the industrialized states of Europe, Canada and the 
United States. (‘A vociferous opposition to the convention by interests that 
erroneously thought it might reduce tariffs was heard by the Senate Com- 
mittee on Foreign Relations. Whether on that account or because they 
realized the importance of the convention itself, members of that committee 
in two executive sessions carefully probed official spokesmen to satisfy 
themselves that the convention did not affect the powers of the President or 
Congress. Asa consequence, the resolution approving the convention took 
this unusual form: Y 


Having regard to and in reliance on the statement in the letter of 
January 16, 1961, from Seeretary of State Herter to President Hisen- 
hower and transmitted by him to the Senate on January 17, 1961, that 
‘the U. 5. representative will not have any additional powers in 
substantive matters to bind the United States after the convention 
enters into force than now exist in the Executive, but that any act of 
the Organization outside the power of the Executive will require action 
by Congress or the Senate, as the case may be, before the United States 
can be bound,” and having regard to and in reliance on the testimony 
of Secretary of the Treasury Dillon and Under Secretary of State Bal! 
in behalf of the administration, and having regard to and in reliance 
on the Opinion of the Legal Adviser of the Department of State dated 
March 6, 1961, and quoted in the committee report of this convention: 

@esolved (Two-thirds of the Senators present concurring therein), 
That the Senate advise and consent to the ratification of the Convention 
on the Organization for Economie Cooperation and Development, to, 
gether with two protocols relating thereto, signed at Paris on December” 
14, 1960, by representatives of the United States of America, Canada, 
and the 18 member countries of the Organization for European Eco- 
nomic Cooperation (Executive E, 87th Congress, lst session), with the 


1 Reprinted below, p. 789. 
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interpretation and explanation of the intent of the Senate that nothing 
in the convention, or the advice and consent of the Senate to the 
ratification thereof, confers any power on the Executive to bind the 
United States in substantive matters beyond what the Executive now 
has, or to bind the United States without compliance with applicable 
procedures imposed by domestic law, or confers any power on the 
Congress to take action in fields previously beyond the authority of 
Congress, or limits Congress in the exercise of any power it now has.” 


That text was worked up in two executive sessions of the Committee on 
March 1 and 6 attended by Department of State and Treasury officers,® and 
was negotiated in an exchange of views, the prevailing phraseology being 
drafted by the Legal Adviser. Whether the resolution was to contain a 
‘‘declaration,’’ ‘‘reservation’’ or ‘‘understanding’’ was diseussed,* the 
point of the resolution finally being described as ‘‘the interpretation and 
explanation of the intent of the Senate.’’ The Committee debate hinged 
at length on the scope and effect of decisions which the United States 
negotiators of the convention insisted should not be binding until com- 
pliance with constitutional procedures was obtained. The Committee was 
concerned with Articles 5 and 6 which read: 


Article 5 
In order to achieve its aims, the Organization may: 


(a) take decisions which, except as otherwise provided, shall be bind- 
ing on all the Members; 

(6) make recommendations to Members; and 

(c) enter into agreements with Members, non-member States and 
international organizations. 


Article 6 


1. Unless the Organization otherwise agrees unanimously for special 
cases, decisions shall be taken and recommendations shall be made by 
mutual agreement of all the Members. 

2. Each Member shall have one vote. If a Member abstains from 
voting on a decision or recommendation, such abstention shall not in- 
validate the decision or recommendation, which shall be applicable to 
the other Members but not to the abstaining Member. 

3. No decision shall be binding on any Member until it has complied 
with the requirements of its own constitutional procedures. The other 
pee may agree that such a decision shall apply provisionally to 
them. 


The Committee was not clear as to the meaning of ‘‘decision’’ and 
‘‘recommendation,’’ and on February 15 asked for a legal analysis of the 
terms, which was supplied by the Legal Adviser of the Department of 


2 Organization for Economie Cooperation and Development. Report of Senate Com- 
mittee on Foreign Relations on Exec. E, 87th Cong., Ist Sess. Exec. Rep. No. 1 (March 
8, 1951), p. 13. 

8U. S. Senate, Committee on Foreign Relations, 87th Cong., 1st Sess. Organization 
for Economic Cooperation and Development. Hearings... on Exec, E, 87th Cong., 
ist Sess. 195-257 (sessions of March 1 and 6, 1961). 

4 Hearings 234 f., 255. 
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State on February 27.5 That memorandum and points developed in debate 
held attention on March 1 and 6, when the Legal Adviser rendered a 
formal opinion, supported by a memorandum, which was accepted and 
incorporated by reference in its resolution. This opinion and memorandum 


are as follows: 
March 6, 1961 


OPINION OF THE LEGAL ADVISER 


The Legal Adviser of the State Department is of the opinion that 
nothing in the Convention on the Organization for Economie Co- 
operation and Development confers any power on the Executive to 
bind the United States in substantive matters beyond what the Execu- 
tive now has, or on the Congress to take action in fields previously 
beyond the authority of Congress. Conversely, nothing in the Con- 
vention diminishes the power of the Executive or Congress in these 
respects. 

The attached memorandum sets forth the reasoning underlying 
this opinion. 

ABRAM CHAYES 
The Legal Adviser 


MEMORANDUM 


1. There is nothing wm the convention which expands or enlarges 
the power of the Executive in substantwe matters. 

Article 1 states the aims of the Organization and Article 2 sets 
forth the general agreement of the Members in elaboration of these 
aims. Then Article 5 states that the Organization may take decisions 
and Article 6 describes the process by which these decisions be taken. 
This process provides two safeguards for the United States. In the 
first place no decision may be imposed on it without its consent. 
Secondly, that consent must be given in compliance with the require- 
ments of U. S. constitutional procedures before the decision becomes 
binding upon us. 

The argument has been intimated that since the Organization under 
Article 5 is authorized to take decisions and since the Executive 
branch will be representing the United States in the Organization, the 
convention will operate to give the Executive power to agree on de- 
cisions in the substantive fields covered by Articles 1 and 2. This 
argument is based on the erroneous assumption that the convention 
in any way concerns itself with the distribution of powers within the 
United States or any other Member state. Properly viewed, Articles 
1l and 2 merely set forth a general agreement between the member 
nations on broad lines of publie policy and define the area of coneern 
of the Organization. Under Article 5 the Organization may take de- 
cisions, but the convention is silent as to the process by which a 
Member nation, within its own internal system, arrives at the point 
where it may cast an effective vote in favor of a particular decision. 
Articles 1 and 2 are void of any grant of power to the Executive. 
Thus, the power of the United States to cast a favorable vote and 
bind the United States in any particular case must be sought in a 
source outside the convention. 


5 Loc. cit. 118; Exec. Rep. No. 1, 87th Cong., Ist Sess. 18. The opinion and sup- 
porting memorandum are at p. 20. 
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Paragraph 3 of Article 6 was urged upon the other countries by the 
United States. The United States in the negotiations emphasized that 
under our constitutional system certain matters were in the purview 
of Congress and that the agreement of the United States to Council 
decisions on such matters even after the ratification of the convention 
would remain subject to further action by the Congress before being 
binding on the United States. Paragraph 3 of Article 6 would have 
been unnecessary and meaningless if the mere ratification of the 
convention served to clothe the Executive with powers to take action 
in the fields covered by Articles 1 and 2. 

It may be pointed out that the view that the convention does not 
enlarge the power of the Executive in substantive matters (1) was 
stated in the letter of January 16, 1961, of Secretary of State Herter 
to President Eisenhower which he enclosed with his message to the 
Senate of January 17, 1961, (2) was repeated several times by Secre- 
tary Dillon and Under Secretary Ball at the hearings before the 
Foreign Relations Committee, and (8) was developed in some detail 
in a memorandum of the Legal Adviser of the State Department con- 
curred in by the Department of Justice and enclosed with a letter of 
February 27, 1961, from the Legal Adviser to the Chairman of the 
Foreign Relations Committee. 

2. There is nothing in the convention which expands or enlarges the 
power of the Congress to take action in fields previously beyond the 
authority of the Congress. 

The argument appears to have been made that the provisions of 
Articles 1 and 2 may in some way serve as the source of authority for 
Congress to legislate in the future in fields which are reserved to the 
States by the Tenth Amendment. As was stated at the hearings by 
Government spokesmen, Articles 1 and 2 define the broad aims and 
goals of the Organization. The language of Article 2 is that of 
agreeing to ‘‘promote,’’ ‘‘pursue policies,’’ ‘‘pursue .. . efforts” and 
‘‘eontribute . . . by appropriate means.’’ The concrete steps by which 
the broad aims and goals are to be effectuated remain in the complete 
discretion of each Member nation. We wish to emphasize the point 
made in Under Secretary Ball’s letter to the Chairman of February 
27, 1961,° that such language in Article 2 does not constitute a com- 
mitment to take any concrete action or refrain from any conerete 
action. We are merely bound to consult and exchange views and. 
information in a regular and systematic manner on matters within 
the purview of the article. In our view this language cannot serve 
as any authorization to Congress to take any action it otherwise could 
not take. 

In this connection it should also be pointed out that treaties, like 
laws, are subordinate to the Constitution. They cannot violate the 
Constitution. 

Finally, reference is again made to paragraph 3 of Article 6. This 
paragraph, on its face, defers to our constitutional system not only in 
its distribution of powers between the Executive and the Congress, but 
also in its distribution of powers between the Federal Government and 
the States. 

3. Nothing in the convention diminishes the power of the Executive 
or Congress. 

In the course of the hearings the question was raised whether pro- 
visions of Article 2 might not override Congressional actions or in- 


6 Hearings 280. 
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hibit Congressional actions on particular subjects. As stated before, 
the terms used in Article 2 do not constitute commitments to take any 
conerete action or refrain from any concrete action. In this view, it 
is difficult to envisage any statute of Congress or any act of the Ex- 
ecutive that could be inconsistent with the terms of Article 2. We 
therefore conclude that the terms of Article 2 will not diminish the 
powers of Congress or the Executive in the fields therein deseribed. 


MEMORANDUM TRANSMITTED FEBRUARY 27, 1961, BY LEGAL ADVISER CHAYES 
TO CHAIRMAN OF COMMITTEE ON FOREIGN RELATIONS 7 


[After quoting the relevant provisions of the treaty | 


It appears that the discussion in the Committee which gave rise to 
the request for the present memorandum concerned in the main Article 
5 and Article 6, paragraph 3. 

Under Article 5(a) the Organization may act by taking decisions. 
Such decisions are binding on all the members, except as otherwise 
provided. Thus, by the very terms of a decision, it may be restricted 
in its obligatory application to only certain of the members of the 
Organization. 

Under Article 5(b) the Organization may act by making recom- 
mendations. As the term signifies, these are not of an obligatory 
nature, but a member would be expected to endeavor to carry out such 
a recommendation, unless the member abstained from voting for it. 
Recommendations may recommend a course of action by members, or 
study of a matter, or adherence to an international agreement drafted 
in an OECD committee, ete. For example, the OECD will normally 
deal with substantive problems such as economie policy and assistance 
to the less-developed countries by exchanging information and by in- 
formal discussions. To the extent that additional action were neces- 
sary, this would normally be taken by the OECD Council in the form 
of a recommendation to member governments. Thus, the OECD 
Council might follow a discussion of assistance to the less-developed 
countries by a recommendation to member governments that they 
increase the length of the credits extended to the less-developed 
countries. In such cases, the member governments would not be legally 
bound by the recommendations, but they would endeavor to carry out 
the recommendations. 

Under Article 5(c) the Organization may enter into agreements 
with members, non-members or international organizations, One such 
type of agreement is referred to in Supplementary Protocol No. 2, 
namely, an agreement by the Organization with Canada or a non- 
member government regarding the legal capacity and privileges and 
immunities of the Organization on the territory of Canada or such 
non-member government. Also the Organization might enter into an 
agreement with another international organization, such as the Inter- 
national Monetary Fund, for participation of representatives of the 
IMF as observers in certain committees of the OECD. 

The question was raised in the hearings before the Committee 
whether the statement of the aims of the Organization in Article 1 and 
the agreement in elaboration of such aims in Article 2 could be con- 
strued, assuming Senate ratification, to confer power upon the Ex- 


7 Report of the Senate Committee on Foreign Relations on Exec. E, 87th Cong., Ist 
Sess. 18-20. 
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ecutive branch of the United States Government acting through its 
representative on the Council of the Organization, to bind the United 
States by participating in a decision of the Organization within the 
fields described in Articles 1 and 2 which define the substantive scope 
of the Organization. As stated in the letter of January 16, 1961, of 
the Secretary of State to the President, which the President enclosed 
with his message to the Senate of January 17, 1961, and as reiterated 
by Government spokesmen at the hearings, it is not considered that 
by the convention the Executive will have any additional powers in 
substantive matters than now exist in the Executive. In short, Articles 
1 and 2 set forth the general agreement between the member nations 
and limit the proper scope of activities of the Organization; these 
articles are void of any grant of power to the Executive, and the 
power, in any particular case, of the United States Executive to bind 
the United States must be sought and found in an independent source 
outside the convention. 

With this as background, consideration may now be given to Article 
6, paragraph 3. This important paragraph states that no decision 
shall be binding on a member until it has complied with the require- 
ments of its own constitutional procedures. 

Thus, if a decision were proposed to the Council for the establish- 
ment of a committee of representatives of member governments. to 
study the promotion of tourism, the Executive branch would consider 
it had power to agree to such a decision. Similarly, if a decision were 
proposed to the Council for the establishment of a fund for the period 
of a year, contributed to by all members, to encourage tourism in 
member countries, the United States Executive would consider it had 
power to agree to such a decision, if the United States Congress had 
authorized and appropriated funds for the promotion of tourism to 
the United States. If no such Congressional authorization and ap- 
propriation existed, the Executive branch through its representative 
would either veto the decision, or abstain (thus permitting the decision 
to become binding as to other member countries) or approve, subject 
to compliance with United States constitutional procedures. In this 
last event, appropriate United States Congressional action would have 
to be taken before the decision could be binding on the United States. 
Similarly, a decision might be proposed to the Council involving an 
international agreement of a type which would require Senate advice 
and consent under United States treaty procedure. In this case, again, 
the United States representative could veto, abstain, or approve sub- 
ject to compliance with United States constitutional procedures. In 
this last event, Senate advice and consent would need to be given be- 
fore the decision could be binding on the United States. In conclusion, 
it is our view that paragraph 3 of Article 6 allows for full compliance 
with United States constitutional procedures and the division of func- 
tions between the Executive and the Congress. 

It may be noted that it is expected that most of the decisions taken 
by the OECD Council which will be binding on member governments 
will not pertain to substantive matters but will pertain to administra- 
tive matters, such as the establishment of committees and working 
parties. For example, the OECD Council will have to take decisions 
to establish the appropriate subsidiary bodies of the OECD. Council 
decisions will also be taken concerning the terms of reference of these 
committees. Later Council decisions will be taken covering the 
activities of these committees. 
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RECOGNITION OF STATES 


Recognition of new states by the Umited States has become a simultaneous 
formality with the entity’s attainment of independence from a status 
of trust territory or dependency of a métropole—relation of establish- 
ment of independence and membership in the Umted Nations to recog- 
nition of new states 


The tabulation on the following page sets forth for those parts of the 
world which have become independent since the establishment of the United 
Nations the dates of their attaining independence, the dates of their ad- 
mission to membership in the United Nations, and the dates on which the 
United States recognized the new states. It appears that new states come 
into being under the scrutiny and influence of the Trusteeship Council of 
the United Nations acting with respect to trust territories; or under 
pressure of the Committee on Information upon the administering métro- 
poles of what in 1945 were described as non-self-governing territories in 
Chapter XI of the Charter. Most of the new states that have exercised 
‘‘self-determination’’ were such territories, and in consequence recognition 
of their independence by individual states has become almost automatic, 
with political option slight and legal forms incidental. 

A general pattern of preparing for independence has evolved since 1945 
that virtually inhibits anything but acceleration of the attainment of po- 
litical autonomy. A certain precision has grown up in the advancement 
of territories toward independence that makes recognition of the new state 
only a cordial cognitive act. The Mandates which became trust terri- 
tories have been carefully developed until the Trusteeship Council has 
recommended independence and the General Assembly has fixed its date 
well ahead, with the certainty that admission to membership in the United 
Nations will follow. Most of the other new states emerge from dependency 
on France or the United Kingdom, both of which have been exercising a 
policy of preparing entities for Independence, optionally retaining member- 
ship in the French Community or the British Commonwealth and with im- 
mediate membership in the United Nations. Obviously, recognizing such 
a state is convenient and simply cognitive. 

Recognition of a new state expresses an intention by an old state to take 
cognizance of its existence with a view to establishing relations with it.® 
It is a political act with legal consequences; Secretary of State Seward in 
April, 1861, wrote that “‘to recognize the mdependence of a new state, 
and so favor, possibly determine, its admission into the family of nations, 


8 The former trust territories which have become states are Cameroun (french), 
Libya, Somalia and Togo (French). Togo under British administration became part 
of Ghana. The British trust territory of Cameroons by plebiscite has joined Nigeria 
and Cameroun. 

® Art. 3 of the inter-American Convention on Rights and Duties of States (U. S. Treaty 
Series, No. 881; 4 Trenwith 4807), signed Dec. 26, 1933, states: ‘‘The political existence 
of the State is independent of recognition by the other States.’’ 
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Nume 


Burma, Rep. 


Cambodia, Kingdom 
Cameroun, Rep. 
1Central African 


Rep. 
2Ceylon, Rep. 
1Chad, Rep. 

Congo, Rep. 
i1Congo, Rep. 
2Cyprus, Rep. 


8Dahomey, Rep. 


1Gabon, Rep. 

2Ghana, Rep. 
Guinea, Rep. 

2India, Rep. 


Indonesia, Rep. 


Israel, Rep. 


sIvory Coast, Rep. 
Jordan, Kingdom 


Korea, Rep. 


Laos, Kingdom 

Libya, Kingdom 

Malagasy Rep. 
2Malaya Federation 


4Mali Rep. 


Mauritania, Islamic 


Rep. 


Morocco, Kingdom 
5Nepal, Kingdom 


3Niger, Rep. 
2Nigeria, Rep. 


*Pakistan, Rep. 
Philippines, Rep. 


4Senegal, Rep. 


Sierra Leone, Rep. 


Somalia, Rep. 
é6Somaliland 
Sudan, Rep. 


Togo, Rep. 
Tunisia, Rep. 


8Upper Volta, Rep. 
Viet-Nam, Rep. 


NEW STATES SINCE 1945 


Former Status 


British 
French 
French trust 
French 


British 
Freneh 
Belgian 
French 
British 
French 
French 
British 
French 
British 
Netherlands 


British mandate 


French 


British mandate 


Surrendered 
by Japan 
French 
British trust 
French 
British 
French 
French 


French 


French 
British 
British 
United States 
French 
British 
Italian trust 
British 


British-Egyptian 
condominium 


French trust 
French 
French 
Freneh 


Independence 
Date 


Jan. 4, 1948 
Nov. 8, 1949 
Jan. 1, 1960 
Aug. 13, 1960 


Feb. 4, 1948 
Aug. 11, 1960 
June 30, 1960 
Aug. 15, 1960 
Aug. 16, 1960 
Aug. 1, 1960 
Aug. 17, 1960 
March 6, 1957 
Oct. 2, 1958 
Aug. 15, 1947 
Dee, 27, 1949 
May 15, 1948 
Aug. 7, 1960 
June 17, 1946 
Aug. 15, 1948 


May 19, 1949 
Dec. 14, 1951 
June 26, 1960 
Aug. 31, 1957 
June 20, 1960 
Nov, 28, 1960 


March 2, 1956 
Dee. 21, 1923 
Aug. 3, 1960 
Oct. 1, 1960 
Aug. 15, 1947 
July 4, 1946 
June 20, 1960 
April 27, 1961 
July 1, 1960 
June 26, 1960 
Jan, 1, 1956 


April 27, 1960 
March 20, 1956 
Aug. 5, 1960 
June 13, 1949 
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U.N. Member 


April 19, 1948 
Dec. 14, 1955 

Sept. 20, 1960 
Sept. 20, 1960 


Dec. 14, 1955 
Sept. 20, 1960 
Sept. 20, 1960 
Sept. 20, 1960 
Sept. 20, 1960 
Sept. 20, 1960 
Sept. 20, 1960 
March 8, 1957 
Dee. 12, 1958 
Oct. 24, 1945 
Sept. 28, 1950 
May 11, 1949 
Sept. 20, 1960 
Dec. 14, 1955 


Dec. 14, 1955 
Dec. 14, 1955 
Sept. 20, 1960 
Sept. 17, 1957 
Sept. 28, 1960 


Nov. 12, 1956 
Dee. 14, 1955 
Sept. 20, 1960 
Oct. 7, 1960 
Aug. 30, 1947 
Oct. 24, 1945 
Sept. 28, 1960 


Sept. 20, 1960 
Nov. 12, 1956 
Sept. 20, 1960 


Nov. 12, 1956 
Sept. 20, 1960 
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U. §. 
Recognition 
Sept. 19, 1947 

Feb. 7, 1950 
Jan. 1, 1960 
Aug. 13, 1960 


Apr. 8, 1948 
Aug. 11, 1960 
June 30, 1960 
Aug. 15, 1960 
Aug. 1, 1960 
Aug. 16, 1960 
Aug. 17, 1960 
March 6, 1957 
Nov. 1, 1958 
Dee, 18, 1942 
Dee. 28, 1949 
May 15, 1948 
Aug. 7, 1960 
Feb. 28, 1949 
Sept. 11, 1948 


Feb. 7, 1950 
Feb. 7, 1952 
June 26, 1960 
Aug. 31, 1957 
Sept. 24, 1960 
Nov. 28, 1960 


July 21, 1956 
April 25, 1947 
Aug. 5, 1960 
Oct. 1, 1960 
Aug. 15, 1947 
July 4, 1946 
June 20, 1960 
April 27, 1961 
July 1, 1960 


Jan. 2, 1956 


April 27, 1960 
March 22, 1956 
Aug. 5, 1960 
Feb. 7, 1950 


1 Constitute Union of Central African Republics under charter of May 17, 1960. 
2Member of the British Commonwealth. 
8 Constitute Council of the Entente, organized May 29, 1959. 
4Soudan and Senegal on Jan. 1, 1959, agreed to join under the name of the Mali 


Federation. 


An agreement between France and Senegal and Soudan dated April 4, 


1960, in force June 20, established the independence of the Federation, which adhered 
to the Community. On Aug. 20 Soudan withdrew from the Federation, which was dis- 
solved. France failed to reconcile them, but sponsored them separately for membership 


1961] UNITED STATES PRACTICE 705 


is the highest possible exercise of sovereign power.” 1° Even in these days, 
when the integration of world relations is rapid, recognition of states inter 
se is incompletely exercised. The recognized status of a new state is in 
practice determined by the dominant and most active states, while the 
smaller and less active states may not for years develop relations with each 
other. The positive action of a relatively few dominant or active states 
customarily is sufficient to establish a new state as a recognized entity, and 
the subsequent extension of recognition by other states becomes a routine 
use of one of the modes of establishing relations, with little effect on the 
recognized state’s standing in the international community. 

Recognition is manifested by some act intending to take cognizance of the 
new state. Explicit and direct recognition is expressed by messages be- 
tween, or on behalf of, heads of state, by letters of credence of diplomatic 
officers (from chargé d’affaires to ambassador), by conclusion of a bilateral 
treaty under full powers, or by obtaining of an exegquatur for a consul 
general or consul? Recognition of a new state is absolute, irrevocable 
and unconditional, though special conditions may exist by agreement be- 
tween the newly independent state and the state from which it obtains 
independence. 

In view of the several explicit or implicit forms which recognition may 
take, and considering that it is essentially a political act, which should be 
compatible with legal requirements, it is perhaps presumptuous and hazard- 
ous to give specific dates for each exercise of recognition. The need for a 
precise date of recognition of a new state is no more likely to be of practical 
value than the specifie date of effectiveness of a treaty, which is now gen- 
erally stated in the final articles. The principle adopted here is that recog- 
nition dates from the direct or indirect act of the President in establishing 
relations with the highest authority in the new (or nascent) state; any 
such act that is inconclusive by itself becomes conclusive if followed by 


10] Moore, Digest of International Law 105. See generally 1 Moore 72-119; 1 
Hackworth 161-222, Treatises for the most part deal with theory more than with 
practice. 

11 States accrediting diplomatic missions to other governments are listed in the 
Statesman’s Year-Book. Nepal, coming out of isolation in only a matter of a decade, 
in 1960 received 27 diplomatie missions, of which 22 were also accredited to other states, 
Nepal has three and may later have six missions abroad. New York Times, Sept. 21, 
1960, p. 15. At the same time the United States had 102 diplomatic missions. 

12 Practice of the United States is summarized in ‘‘ American Policy on Establishment 
of Relations with Foreign Countries,’’ Division of Historical Policy Research, Research 
Project No. 15 (1947). 


in the United Nations. Senegal close to remain in the Community. Soudan chose to 
eall itself Mali and not to remain in the Community. 

5 Nepal, an Asiatic kingdom lying back of India, entered the stream of modern 
international relations with the recognition of its independence by the United Kingdom 
in the Treaty of Friendship of Dec. 21, 1923 (14 Aitchison, A Collection of Treaties, 
Engagements and Sanads relating to India and Neighbouring Countries 75). Ministers 
were exchanged only in 1934 and it was after the second World War that Nepal really 
participated in international relations. 6 Immediately joined Somalia. 
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acts conclusive in themselves,‘* which continuity would manifest continuing 
intention. For the sake of simplicity the date of a diplomatic commission 
has been used here, though it is only one step in accreditation, being pre- 
ceded by agrément and confirmation by the Senate,?* and followed by taking 
the oath and presentation of credentials at the post. Recent recognitions 
have been accorded to entities advancing to independence by agreements 
which state when the transfer of sovereignty shall take place. Conse- 
quently, recognition has been cognitive of the new state and politically 
declaratory on the part of the United States. The Acting Secretary of 
State on April 27, 1960, wrote to the President: 


The Department will take steps to satisfy itself that the new Congo 
Government, when formed, will observe its international obligations 
so that we will be in a position to extend recognition to that govern- 
ment by an exchange of Ambassadors. A recommendation for the 
appointment of an Ambassador will be submitted for your approval 
in the near future.*® 


On June 30, 1960, when the Congo became independent of Belgium, the 
consulate general at Léopoldville was elevated to an embassy and Consul 
General John D. Tomlinson was designated chargé d’affaires pending the 
arrival of Clare H. Timberlake, who was not commissioned as Ambassador 
to the Republic of the Congo until July 5, and did not present his ere- 
dentials until July 25. 

Recognition by the United States of the states which have become inde- 
pendent since the United Nations came into being is characterized by 
instantaneous, sometimes even anticipatory, response to the fact of inde- 
pendence. Since 1945 no attainment of independence and eligibility for 
recognition has been sudden and all but eight of the states 1° listed in the 
table above came into independence under the influence of the Charter. 
Six of them were graduated mandate or trust territories, and in 1946 the 
others were subject to reports on their economic, social and educational 
conditions under the Declaration regarding Non-Self-Governing Territories 
(Chapter XI) of the Charter. As a consequence, their evolution was well 
known, their advance under international observation," and the target 
dates of their independence scheduled far ahead. In an international 


13 Special Representative of the President John J. Muccio immediately negotiated 
agreements with the Republic of Korea, and, after the United Nations took note of the 
republic’s status, was appointed ambassador. On the other hand, Indonesia’s assertion 
of independence in 1945 was followed by contests over form of government, hostilities 
with The Netherlands, long consideration of the question by the United Nations; the 
Round Table settlement in 1949 is therefore regarded as determining the date. 

14 The date of a recess appointment, subsequently confirmed, is also used. 

15 Ability to observe international obligations seems to have been very sketchily 
satisfied. 

16 Burma, Ceylon, India, Nepal, Pakistan, Philippines and Sudan. Korean inde- 
pendence was the subject of General Assembly resolutions for two years as a political 
dispute. 

17 The functioning of the Trusteeship Council, the persistent curiosity of the Committee 
on Information from Non-Self-Governing Territories, and the general cultivation of 
anti-colonialism have served to keep world opinion sensitive in this matter. 
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atmosphere conducive to independence, granting independence became al- 
most an industry of the métropoles, and recognition of the result politically 
automatic. The various ways in which the United States has accorded 
recognition of the new states are summarized. 

The United States was intimately related to the independence of two 
states. The Philippine Independence Act, March 24, 1934,° made the 
“overseas territory’’ into a self-governing commonwealth which was to be 
independent July 4, 1946. In the interval it acquired international status 
as a belligerent, and an original Member of the United Nations. A procla- 
mation on the independence date by the President *® recognized ‘‘the inde- 
pendence of the Philippines as a separate and self-governing nation,’’ and 
withdrew and surrendered ‘‘all rights of possession, supervision, jurisdic- 
tion, control or sovereignty’’ over it. A provisional agreement and a treaty 
of general relations were signed at Manila on July 47° by a United States 
ambassador whose credentials were dated June 21. 

The United States withdrew its Legation from Korea on November 24, 
1905, following the conclusion of the convention ‘‘to strengthen the prin- 
ciples of solidarity’’ between Japan and Korea.’ The Japanese surrender 
of September 2, 1945, accepted the Potsdam Declaration which confirmed 
the Cairo decision of December 1, 1948, that ‘‘in due course Korea shall 
become free and independent.’’?? United States forces occupied Korea 
below, and Soviet forces above, the 38th Parallel. The foreign ministers 
of the Soviet Union, United Kingdom and United States at Moscow in 
December, 1945, looking to the ‘‘re-establishment of Korea as an inde- 
pendent state’’ and setting up a ‘‘provisional Korean democratic govern- 
ment,” nominated the occupying governments to consult with ‘‘Korean 
democratic parties and social organizations’’ for that purpose and contem- 
plated a five-year trusteeship of the three states and China to supervise 
it. This plan failed and the question of a Korean election was submitted 
to the United Nations. General Assembly Resolution 112(II), November 
14, 1947, provided for a Temporary Commission to organize elections, to 
which the Soviet authorities did not give access to North Korea. In South 
Korea a national assembly, elected May 10, 1948, drew up a constitution 
on July 12 for the Republic of Korea under which a government was 
organized. Formation of that government was notified on August 9 to the 
Commission as General Assembly Resolution 112(III) B3 prescribed, and 
at the same time first steps for withdrawal of the occupying troops were 
taken. The General Assembly by Resolution 195(JII), December 12, 1948, 


Declares that there has been established a lawful government (the 
Government of the Republic of Korea) having effective control and 


1848 Stat. 456. 1960 Stat. 1352. 

2060 Stat. 1800; T.I.A.8., No. 1539; 6 U.N, Treaty Series 335 and 61 Stat. 1174; 
T.LAS., No. 1568; 7 U.N. Treaty Series 3. 

211 A.J.I.L. Supp. 221 (1907); 98 British and Foreign State Papers 1139. 

22 The facts are drawn from The Record on Korean Unification, 1948-1960; Narrative 
Summary with Principal Documents (Dept. of State Pub. 7084); Korea, 1945 to 1948 
(Pub. 3305) ; and Background Information on Korea, H. Doe, 2495, 81st Cong., 2d Sess., 
from the Committee on Foreign Affairs. 


708 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 5a 


Jurisdiction over that part of Korea where the Temporary Commis- 
sion was able to observe and consult and in which the greater majority 
of the people of all Korea reside; that this government is based on 
elections which were a valid expression of the free will of the electorate 
of that part of Korea and which were observed by the Temporary 
Commission ; and that this is the only such government in Korea. 


The General Assembly recommended withdrawal of occupation forces ‘‘as 
early as practicable’’ and set up a Commission of seven member states to 
continue ‘‘good offices to bring about the unification of Korea’’ and gener- 
ally to assist the Republic. The General Assembly recommended that 
states take its declaration of a lawful government in Korea into considera- 
tion “in establishing their relations’’ with Korea. This position of the 
United Nations constituted the multilateral or collective groundwork for 
recognition of the Republic of Korea by individual states. China and the 
Philippines had made that gesture in August, 1948, when the United 
States had taken its first steps. Basing its action on the resolution of 
December 12, 1948, the United States formally recognized the Republie of 
Korea on January 1, 1949, followed in the course of a year by 27 other 
states.** 

By the accepted standard that recognition of a new state consists of 
intentional action, explicit or implicit, which creates rights and obligations 
between the parties that are legally enforceable, recognition of the Re- 
publie of Korea by the United States antedated January 1, 1949.7° Notes 
exchanged between the President of the Republie and the United States 
Commanding General August 9/11, 1948, provided for the termination 
of the Military Government on August 15, date of the formal inauguration 
of the Korean Government; the transfer arrangements were specified in 
their agreement of August 24.2 Prior to that, President Truman desig- 
nated John J. Muccio on July 28 (taking the oath August 6) as his special 
representative with rank of ambassador to negotiate, in consultation with 
the United Nations Commission, the program for transfer of functions and 
withdrawal of occupation forces set forth in the General Assembly Resolu- 
tion 112(J1) B4. The unconfirmed Ambassador concluded with the Gov- 
ernment of Korea on September 11, 1948, an agreement on initial financial 
and property settlement.2”7 Congress on June 28, 1948,78 authorized aid to 
the Republic which resulted in an agreement on economic assistance signed 
at Seoul December 10, 1948,?° that in many respects was a preliminary 
treaty of commerce. The statement issued by the United States on August 
12, 1948, announcing appointment of the special representative of the 


23 The texts are in Korea, 1945 to 1948, pp. 100-108. 

24 Background Information on Korea 16-17 (H. Doc, 2495, 81st Cong., 2d Sess.). 

25 The facts put together here are taken partly from published documents as cited 
and from Department of State records. 

26 T.LA.S., No. 1918; 62 Stat. 3817; 79 U.N. Treaty Series 57. 

27 T.I.A.S., No. 1851, 62 Stat. 3422; 89 U.N. Treaty Series 155. 

28 Public Law 793, 80th Cong.; 62 Stat. 1054. The agreement of Dee. 10, 1948, is 
T.LA.S., No. 1908; 62 Stat. 3780; 55 U.N. Treaty Series 157. 

23 T.T.A.S., No. 1908; 62 Stat. 3780; 55 U.N. Treaty Series 157. 
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President recorded its view that the government mentioned by the United 
Nations Temporary Commission ‘‘is entitled to be regarded as the Govern- 
ment of Korea envisaged by the General Assembly.’’ The United States, 
‘‘as occupying power,” sent him to negotiate pending consideration of the 
Commission’s report by the General Assembly. That was at least pro- 
visional recognition in anticipation of United Nations confirmation of its 
view of the facts. This conclusion is confirmed by the fact that ‘‘full 
recognition of the Government of the Republic of Korea’’ was extended 
January 1, 1949, ‘‘in the light of the action taken by the General Assembly, 
taking into account the facts set forth in the statement’’ of August 12, 
1948. Special Representative Muecio was commissioned as Ambassador 
to Korea on April 7, 1949, and the complete withdrawal of occupation 
forces was announced on the following June 8. Signing of the agreement 
on September 11, 1948, is here accepted as the act of recognition. 

Simultaneous recognition of two states—Trans-Jordan and Israel—by 
the United States resulted from the creation of the Mandate of July 24, 
1922, to the United Kingdom for Palestine, which formerly was part of the 
Turkish vilayet of Syria. The mandate administratively created Siamese 
twins, the Arab territory east of the Jordan being administered under 
Article 25 separately from the territory west of the Jordan, in which the 
‘Jewish national home’’ was to exist without prejudice to the rights and 
position of the Arab population. In a convention with the United King- 
dom of December 3, 1924,°° the United States accepted the terms of the 
mandate as the framework of its rights and interests in Palestine. As an 
“A” mandate, Palestine by Article 22 of the Covenant was ‘‘ provisionally 
recognized’’ as independent subject to supervision. The United Kingdom, 
in an agreement of February 20, 1928, recognized the independence 
of Trans-Jordan under administration. Effect was given to this intention 
which was noted in Resolution 9(I) of the General Assembly of the United 
Nations, February 9, 1946, and by a treaty of alliance March 22, 1946,3 
in effect June 17, by which His Britannie Majesty ‘‘recognizes Trans-Jordan 
as a fully independent state.’’ With respect to this treaty the Secretary 
of State, in a letter of April 23, 1946, stated: 


The Department has found nothing which would justify it in taking 
the position that the recent steps... violate any treaties between 
Great Britain and the United States or deprive the United States of 
any rights or interests which the United States may have with respect 
to Trans-Jordan. The Department considers, however, that it would 
be premature to take any decision at the present time with respect to 
the question of its recognition of Trans-Jordan as an independent 
state.** 


304 Trenwith 4227. the convention repeats the mandate. 

oi League of Nations Official Journal, 1928, pp. 1449, 1451, 1574. 

52 Resolution 9(1), which provided for the translation of League of Nations mandates 
into trust agreements under the United Nations. The new status of Trans-Jordan, 
inter alia, was noted in the League of Nations Assembly Resolution of April 18, 1946. 

886 U.N. Treaty Series 143; superseded by treaty of March 15, 1948, 77 U.N. Treaty 
Series 77. 34 14 Dept. of State Bulletin 765 (1946). 
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That position was probably taken because the Palestine Mandate was 
still on the books. In western Palestine, assigned as the ‘‘Jewish national 
home,’’ there had long been friction on account of the influx of Jews 
which the Mandatory was unable to control and which crowded the 
indigenous Arabs. The United Kingdom put the matter before the Gen- 
eral Assembly of the United Nations, which on November 29, 1947, adopted 
the Plan of Partition with Economie Union,** which also provided for 
setting up Jerusalem as an international city and for the termination of the 
Mandate, finally fixed for May 15, 1948. Hostilities ensued between the 
Jews under direction of the Zionist Organization (for many years the 
designated ‘‘Jewish Agency” of the Mandate) and the members of the 
Arab League, of which Trans-Jordan was a part. The Zionist Organiza- 
tion elected a Provisional Council of the State, from which 13 members were 
designated as the National Administration to evolve as the provisional 
government.*® 

On May 14, 1948, the agent of that body notified the President of the 
United States that 


the state of Israel has been proclaimed as an independent republic 
within frontiers approved by the General Assembly of the United 
Nations in its resolution of November 29, 1947, [sic] ®© and that a 
provisional government has been charged to assume the rights and 
duties of government. ... The Act of Independence will become ef- 
fective at one minute after six o’clock on the evening of 14 May, 1948, 
Washington time. 


At 6:11 p.m., May 14 (12:11 a.m., Tel Aviv time) the President sent the 
following reply, released from the White House verbatim for the press: 


This Government has been informed that a Jewish state has been 
proclaimed in Palestine, and recognition has been requested by the 
provisional government thereof. 

The United States recognizes the provisional government as the de 
facto authority of the new State of Israel.*® 


President Truman approved a Department of State memorandum dated 
August 30, 1948,°° in which it was suggested that de jure recognition 
should be given to an elected Israeli Government, and the President stated 
on October 24, 1948, that de gure recognition would be promptly given to 
a permanent Israeli Government when it should be elected. The technical 
status of recognition at that time was explained by the United States 
representative on the Security Couneil (Jessup) on December 17, 1948: 


85 Resolution 181 (IIT), U.N. General Assembly, Official Records, Doe. A/519. 

36 Israel Digest, Nov. 11, 1960, p. 8; Participation in the United Nations, 1948, pp. 39- 
56 (Dept. of State Pub. 3437; H. Doe. 178, 81st Cong., Ist Sess.). 

37 The armistices left half again as much territory in Israel’s control as was stipulated 
in the Plan of Partition. 

8818 Dept. of State Bulletin 673 (1948); the time of sending is taken from the 
official copy. The message was sent and received after the proclamation of independence, 
not before it, as has been thought. 

89 File 890.01, from which later documents are quoted. 
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So far as recognition of the State is concerned .. . the recognition 
accorded by the United States Government to the State of Israel was 
immediate and full recognition. There was no qualification. It was 
not conditional; it was not de facto recognition; it was full recognition 
of the State. So far as the Provisional Government of Israel is con- 
cerned, the United States did extend de facto recognition to that 
Provisional Government of IJsrael.* 


Simultaneous de jure recognition of Israel and Trans-Jordan was sug- 
gested in a memorandum of the Department of State dated January 27, 
1949, which was approved by the President. The memorandum said that 
this recognition should follow after the Israeli elections, referring to those 
of October 24, 1948, and January 25, 1949. Full recognition accorded 
to Trans-Jordan and Israel in the future would entail elevation of the 
special representative at Tel Aviv (James G. McDonald) to ambassador 
and the appointment of the liaison officer at Amman (Wells Stabler) as 
chargé d’affaires. 

The White House on January 31, 1949, 4 p.m., released the texts of the 
messages by which the President extended simultaneous recognition to 
Trans-Jordan and Israel, and at 5 p.m. telegraphed this release to Tel 
Aviv and Amman, The messages were of the same substance, that to 
Amman reading: 


For some time informal and friendly relations have existed between 
the United States Government and the Government of the Kingdom of 
Trans-Jordan. Consistently with its feeling of friendship for Trans- 
Jordan, the United States Government has supported that country for 
membership in the United Nations. Today the United States Gov- 
ernment has extended de jure recognition to the Government of Trans- 
Jordan. 


The message to the special representative at Tel Aviv noted that the 
elections for a permanent government had taken place in Israel on January 
25, 1949, and then said: ‘‘The United States Government is therefore 
pleased to extend de jure recognition to the Government of Israel as of 
January 31.’’ Mr. MeDonald was commissioned ambassador March 18, 
1949, Israel was admitted to membership in the United Nations May 
11, 1949. 

Night broadcasts of the White House release had reached Amman before 
the liaison officer could convey the message to the King on February 1. 
Mr. Stabler asked and received agrément to the appointment of a chargé 
d’affaires, and was so commissioned February 28, 1949. The Kingdom of 
Jordan signed an armistice with Israel April 3, 1949. 

Recognition by the United States of India and Pakistan was really 
superfluous and in fact was informally accorded. The Empire of India 
under the paramountey of the United Kingdom acquired international 
status as a Member of the League of Nations, January 10, 1920. India’s 


40 U.N. Security Council, 3rd Year, Dept. of State Official Records, No. 130, p. 12. 

41 The application of Trans-Jordan was considered by the Security Council in August, 
1947, and was pending thereafter until its admission as the Hashemite Kingdom of 
Jordan on Dec. 14, 1955. 
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participation in the second World War was important and President 
Roosevelt accredited a commissioner with rank of minister to the Govern- 
ment of India on July 24, 1941, with reciprocal representation in Wash- 
ington. The minister was designated personal representative of the Presi- 
dent March 20, 1942, and on December 18 a senior Foreign Service Officer 
with rank of ambassador was assigned to India, partly with the intention 
of forwarding the country’s independence. That gesture was premature 
and when Ambassador William Phillips relinquished the post it was filled 
again by a commissioner on February 28, 1945. The change of govern- 
ment in the United Kingdom in July, 1945, brought in a régime favorable 
to Indian independence, which was reflected in making the incumbent 
chargé d’affaires ad interim on December 17, 1946. An ambassador was 
accredited to the Governor General on April 10, 1947, well in advance of 
the scheduled establishment of independence on August 15, when Pakistan 
was also created out of the subcontinent. For years before that, India 
was treated as a state, signed a lend-lease agreement November 11, 1941, 
and was a signatory of the Declaration by United Nations m 1942 with 
consequent full participation in the making of the Charter and original 
membership in the United Nations. The telegram of the President to the 
Governor General, Prime Minister and people, when independence was 
effective on August 15, 1947, extended the best wishes of the United States 
and said: 


We welcome India’s new and enhanced status in the world community 
of sovereign independent nations, assure the new Dominion of our 
continued friendship and good will, and reaffirm our confidence that 
India . . . will take its place at the forefront of the nations of the 
world in the struggle to fashion a world society founded in mutual 
trust and respect.** 


Pakistan did not exist until it was cut out of Indian territory by the 
act of independence of August 15, 1947. All the Indian qualifications for 
statehood were shared by it, but its rights and obligations under all inter- 
national agreements to which India was a party were to be apportioned be- 
tween them, except that Pakistan was to apply for membership in such 
international organizations as it chose to join.*4 The telegram of the 


42 Diplomatic representation between the United States and India was reciprocally 
complete months before Independence on Aug. 15, 1947. The Agent General of India 
in the British Embassy at Washington, an official dating from July, 1941, was made a 
chargé d’affaires in November, 1946, and was accredited as ambassador in February 
1947, six months in advance of independence. The United States followed with appoint- 
ment of a chargé d’affaires vice the commissioner, in December, 1946, and of an 
ambassador in April, 1947. 

43 Decade of American Foreign Policy, 1941-1959, p. 782; 17 Dept. of State Bulletin 
396 (1947). Under the Independence Act (10 & 11 Geo. 6, e. 30), India and Pakistan 
became Dominions of the British Commonwealth of Nations and the Governor General, 
as Viceroy of the British Crown, was head of the state. Ambassador Henry F. Grady 
was not re-aceredited when the Governor General became head of the independent 
Dominion of India as well as Viceroy of the head of the British Commonwealth of 
Nations. 

44Independence (International Arrangements) Order, 1947; Briggs, The Law of 
Nations 924. 
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President to the Governor General, Prime Minister and people of Pakistan 
hailed ‘‘the emergence among the family of nations of the new Dominion 
of Pakistan,’’ to which the best wishes of the American people were ex- 
tended and the firm friendship and good will of the Government assured. 
The commission of the ambassador to Pakistan was dated September 20, 
1947. 

An agreement between the United Kingdom and Burma signed on Janu- 
ary 27, 1947, opened the way for the setting up of a republie on Junc 
17, 1947, and a constitution * was adopted September 24, 1947, the inde- 
pendence day beginning January 4, 1948. On September 19, 1947, Earl L. 
Packer presented his credentials as chargé d’affaires at Rangoon and made 
the following statement: 


The establishment of diplomatic relations and the exchange of diplo- 
matic representatives between the United States and Burma is a mile- 
stone in the development of relations between the two countries, 
signifying American recognition of Burma’s changing political status.“ 

The establishment of formal diplomatie relations was effected by the ap- 
pointment on October 17, 1947, of an ambassador who did not present his 
credentials at Rangoon until March 3, 1948. In the meantime a formal 
note of recognition of the new state was despatched on December 29, 1947, 
for delivery on January 1, 1948, before the day appointed for the transfer 
of sovereignty to Burma by the United Kingdom. 

Land-locked Nepal was inactive as a state while the British Raj was 
predominant in India. As the independence of India approached, it felt 
the need for establishing relations with other states. An agreement with 
the United States relating to friendship and commerce was signed at 
Katmandu April 25, 1947," and the ambassador to India was commis- 
sioned as minister to Nepal on February 28, 1948. 

Ceylon’s independence as a member of the British Commonwealth took 
place on February 4, 1948, and an ambassador of the United States was 
commissioned April 8, 1948. Since Ceylon succeeded to all obligations, 
responsibilities, reciprocal rights and benefits under British treaties 
formerly applicable to Ceylon, its foreign relations were already outlined 
at its independence. 

Libya’s independence from its status under a United Nations commis- 
sioner was set by the General Assembly of the United Nations, which 
formally declared it as of December 24, 1951, in a resolution of February 
1, 1952. The United States commissioned a minister to the new state 
on February 7, 1952. 

Arrangements for the independence of Indonesia were made with the 
aid of the United Nations Good Offices Committee, expanded into the 


45 Amos J. Peaslee, 1 Constitutions of Nations 279 (2d ed.) This constitution illus- 
trates a customary anticipation of independence, declaring Burma to be ‘‘a sovereign 
independent republic’’ a month before the treaty of Oct. 17, 1947, with the United 
Kingdom recognized that status. The fact was, of course, implicit in the relations 
of the parties, and even the timing of the constitution was mutually understood. 

4817 Dept. of State Bulletin 648 (1947). 

47 T.1.A.S., No. 1585; 61 Stat. 2566; 16 U.N. Treaty Series 97. 
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Commission for Indonesia, in which the United States had a member. 
From July, 1947, to May, 1949, that body was active in bringing the 
Netherlands and the Indonesian elements together for the Round Table 
Conference at The Hague, which worked out the series of documents 
which culminated in the transfer of sovereignty. The representative of 
the United States played an intimate part in the conference, whose results 
were accepted on November 2, 1949, and formally concluded on December 
27.48 -The Secretary of State on November 3 summarized the results and 
stated that 


The United States will be gratified to welcome into the community 
of free nations the United Republic of Indonesia and looks forward to 
Indonesia’s membership in the United Nations which the Netherlands 
has undertaken to propose.* 


The United States commissioned its representative at the Round Table 
Conference as ambassador to Indonesia on December 28, 1949. 
The Department of State on February 7, 1950, in a press release stated: 


The Government of the United States has accorded diplomatic recog- 
nition to the Governments of the State of Viet-Nam, the Kingdom of 
Laos and the Kingdom of Cambodia. 

The President, therefore, has instructed the American consul gen- 
eral at Saigon to inform the heads of Government . . . that we extend 
diplomatie recognition to their Governments and look forward to an 
exchange of diplomatic representatives between the United States and 
these countries.®° 


A minister to the three countries was commissioned on June 29, 1950. 
The phrase ‘‘diplomatic recognition’’—obviously different from de facto, 
de jure or plain recognition—seems to have been a hedge in view of the 
situation in Indochina. The action of the United States, which elevated 
the consulate general at Saigon to a legation, was based on the approval 
on February 2, 1950, by the French National Assembly of instruments 
regarding independence concluded March 8, 1949, with Viet-Nam, May 19, 
1949, with Laos, and November 8, 1949, with Cambodia.** These instru- 
ments defined their independence ‘‘as associated states within the French 
Union” set up by Article 61 of the French Constitution of 1946. The 
Secretary of State rightly anticipated ‘‘the full implementation of these 
basie agreements and of supplementary accords,’’ and was considering 
steps the United States might take-to assure, with other states, that the 
growth of democratie institutions in Indochina would ‘‘not be hindered by 
internal dissension fostered from abroad.’’ Reference was to the hostilities 
then under way against the Communist forces under Ho Chi Minh, particu- 
larly in Viet-Nam as then constituted from former Annam, Cochin China 
and Tongking. ‘‘Diplomatic recognition’’ served to involve the United 
States in the events of Indochina. Those events came to a pause with’ 


48165 U.N. Treaty Series 78 ff.; Decade of American Foreign Policy, 1941-1949, pp. 
789-804. 49 22 Dept. of State Bulletin 753 (1949). 

50 American Foreign Policy, 1950-1955, p. 2364. 

61155 British and Foreign State Papers 158, 405, 472, 
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the Geneva Conference on the Problem of Restoring Peace in Indochina, 
in which Cambodia, Laos, Viet-Nam, the ‘‘People’s Democratic Republic 
of Viet-Nam,’’ France, the People’s Republic of China, the Soviet Union, 
the United Kingdom and the United States participated. The United 
States supplemented the final declaration of July 21, 1954, which covered 
the three armistices, with a unilateral declaration that it would view ‘‘any 
renewal of the aggression .. . with grave concern,’’ reiterating its ‘‘tra- 
ditional position that peoples are entitled to determine their own future 
and that it will not join in any arrangement which would hinder this.’’ 5° 
Undiluted recognition was perhaps effected by elevating the legations in 
Cambodia and Viet-Nam to embassies by commission on June 25, 1952, 
and in Laos July 27, 1955. Economic co-operation agreements were con- 
cluded by the United States with Viet-Nam on September 7, with Cambodia 
on September 8 and with Laos on September 9, 1951.53 

The Anglo-Egyptian condominium in the Sudan was formally ended by 
their agreement to a declaration of the Sudanese Parliament on December 
19, 1955, that the Sudan would become a fully sovereign republic on Janu- 
ary 1, 1956. On that date the United States had a liaison officer at 
Khartoum who, on January 2, under instructions, sent to the President 
of the Supreme Commission the congratulations of the United States and 
advised him that the United States intended to establish formal diplomatic 
relations at an early date, having ‘‘noted the declaration on December 
19, 1955, by the Parliament of the Sudan proclaiming the Sudan as an 
independent sovereign state, and is pleased to extend its official recog- 
nition.’’5* The liaison officer, Arthur E. Beach, was appointed chargé 
d’affaires on February 15, 1956, and an ambassador was commissioned on 
April 12, 1956. 

It was perhaps natural that the United States simply congratulated 
France and Morocco in courtesy notes of March 7, 1956,5 upon the signing 
of their joint declaration and protocol of March 2, 1956,°° in which the 
French Government ‘‘solemnly confirms its recognition of the independence 
of Morocco” and renounced the Protectorate Treaty of March 80, 1912,57 
which ‘‘is no longer consistent with the requirements of modern life.’’ 
The courtesy notes were not so much recognition of a new state as ac- 
ceptance of a situation which involved considerable readjustment of rela. 
tions. Since Resolution 612 (VII) of December 19, 1952, the General 
Assembly of the United Nations had annually called for the developmen: 
of ‘free political institutions’’ in Morocco, and since November, 1955, the 
decision was assumed. Morocco was an international problem before it 
was a French Protectorate, under which various multilateral arrangements 
continued. The United States in 1956 had Moroccan ‘‘protégés’’ under 


52 American Foreign Policy, 1950-1955, p. 787; armistices, pp. 750-785. 

532 U. S. Treaties 2205, 2152, 2177; T.I.A.S., Nos. 2346, 2343, 2344; 174 U.N. 
Treaty Series 285, 115, 141. 5434 Dept. of State Bulletin 552 (1956). 

55 Ibid. 466. 

561956 American Foreign Policy 708; 51 A.J.I.L. 676 (1957). 

67 106 British and Foreign State Papers 1023. 
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the convention of July 3, 1880;58 was a party to the Act of Algeciras, 
April 7, 1906,5 which dealt with police, customs, bank, revenues and 
public service in Moroeco; and participated in the government of the 
International City of Tangier. A Spanish Zone along the Mediterranean 
littoral was separately administered. After the French Protectorate was 
established in 1912 the United States Legation was discontinued, but 
diplomatie agents-consuls general were regularly aceredited to the Pro- 
tectorate at Tangier after the International Statute of December 18, 1923, 
was in effect. Renunciation of the Protectorate by France left Moroccan 
independence restricted by the international arrangements of the previous 
70 years. Spain renounced its agreement of November 27, 1912, which 
granted it a Moroccan zone along the Mediterranean littoral, by a joint 
declaration and protocol of April 7, 1956,° and the United States extended 
‘‘congratulations’’ to both Spain and Morocco on the step on April 10,% 
the diplomatic agent at Tangier addressing the Sultan. Acceptance of recog- 
nition by France and Spain of Moroccan independence entailed adjustments 
by the United States involving acts of recognition. An ambassador was 
commissioned to Morocco July 21, 1956. Congress repealed laws estab- 
lishing consular jurisdiction on August 1, 1956, and on October 6 the 
ambassador informed Morocco of the relinquishment of the relevant portions 
of the bilateral treaty of 1836, the Convention of 1880 and the Algeciras 
Act of 1906. The international régime of Tangier was abolished by a 
declaration and protocol signed October 29, 1956." 

Recognition of the state of Tunisia by the United States was expressed 
on March 22, 1956,°° in messages to the French Foreign Office by the 
ambassador and to the Bey of Tunis by the consul general, commending 
them upon ‘‘the signature of the Protocol of Agreement of March 20% 
between the Governments of Tunis and France, and on the recognition 
of Tunisian independence as embodied therein.’’ In those messages homage 
was expressed to the “‘realism and magnanimity’’ of the French and the 
“courage and realism’’ of the Tunisians who had brought about the peace- 
ful negotiation of the agreement. Those comments vouchsafed to both 
parties warrant an explanation of ‘“‘self-determination’’ in this case. 
France assumed control of the medieval beylic of Tunis from Turkish 
regency by the treaty of May 12, 1881, supplemented by the convention 


58 1 Malloy 1220; 22 Stat. 817; U. S. Treaty Series, No. 246, 

592 Malloy 2157; 34 Stat. 2905; U. S. Treaty Series, No. 456. 

60 Graham H. Stuart, The International City of Tangier 201 (2d ed.); includes 
subsequent documents concerning the régime through 1952, 

61106 British and Foreign State Papers 1025. 

621956 American Foreign Poliey 710. 

63 Ibid. 711-712; 34 Dept. of State Bulletin 667 (1956). 

64 Ibid. 715. 

65 T.I.A.S., No. 3680; 7 U. 5. Treaties 3035; 263 U.N. Treaty Series 165. A note 
attached to the text in 1956 American Foreign Policy 716 succinctly summarizes the 
relation of the United States to the Tangier international régime, which is set forth 
at length in Stuart’s volume, cited above, 66 1956 American Foreign Policy 726. 

67 51 A.J.I.L. 683 (1957). 
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of June 8, 1883,°* which called the jurisdiction a protectorate. French 
administration and education by 1920 had produced Tunisians who formed 
the Destour (constitution) party which divided in 1984 into passive and 
active sections. Advances toward self-government were made, and in 
1951 the pace seemed too rapid for the Resident General. The General 
Assembly of the United Nations adopted Resolution 611( VII) of December 
17, 1952, calling for ‘‘free institutions’’ in Tunisia. On July 31, 1954, the 
Prime Minister of France recognized ‘‘the self-government of the Tunisian 
State’’ and negotiations culminated in signing a general convention of 
June 8, 1955, which abrogated the protectorate article of 1883, and which, 
with five special conventions, set up a Tunisian governmental authority to 
which the recognition of March 20, 1956, was simply a formal ratification. 
The consul general was accredited as chargé d’affaires on June 5 and an 
ambassador commissioned July 27, 1956. 

The 21 states which achieved independence in 1957 and afterward were 
all granted that status by their métropoles, three having been trust terri- 
tories and having been prepared for the step under the auspices of the 
United Nations. The 18 French and the four” British territories were 
politically prepared in the French Union or Community and the Common- 
wealth for their graduation, were recipients of funds for economic develop- 
ment and became independent by agreement. The Belgian Congo became 
independent by agreement, without adequate political training. According 
them recognition became a wholesale transaction, and the United States 
developed a pattern of formal action. Since the métropoles or the General 
Assembly had decreed their independence and sponsored their membership 
in the United Nations, where a Member is a ‘“‘state’’ by definition, the 
legal judgment of the United States was not called for and its political 
action could not deny this underwritten self-determination. A repre- 
sentative of the Department of State told a Senate subcommittee: 


When a country achieves independence, the United States has no 
alternative to the establishment of a diplomatie mission there. Coun- 
tries which have just won sovereignty are sensitive to their status and 
would be offended by failure on our part to establish diplomatic 
relations with them. Such failure would be interpreted as a lack of 
interest in the welfare and future of these emerging nations, a mis- 
conception that the United States cannot afford to have created.” 


Such a compliant policy in conjunction with their pending membership in 
the United Nations naturally encouraged casual, even informal, recognition 


68 72 British and Forcign State Papers 247, and 74 ibid. 743. 

69 The six conventions, the other documents and much historical information are in- 
eluded in ‘‘Tunisia Faces the Future’? (special issue of Le Monde Economique, dis- 
tributed by the Information Service of the Embassy of France in New York). 

70 British Somaliland disappeared in the process of statehood. It came to inde- 
pendence June 26, 1960, and forthwith, by pre-arrangement, joined the Italian trust 
territory which, on July 1, 1960, became the independent Republic of Somalia. 

71 Statement of Lane Dwinell, Assistant Secretary for Administration, U. S. Senate, 
Committee on Appropriations, Hearings before the Subcommittee, 86th Cong., 2d Sess., 
on H.R. 11666, p. 131. 
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of these new states. Usually also, anticipating the Soviet Union was a 
factor. 

In each of these 21 cases of recognition an ‘‘appointed day’’ for attain- 
ment of independence was fixed well in advance. The consistent policy of 
the United States was to recognize the new states on that day by creating 
an embassy at its capital and delivering a cordial message from the Presi- 
dent to the head of the new state. Before the appointed day the United 
States already had consulates general at the capitals, as was the case in 
the Congo, Ghana, Nigeria and Senegal, or had recently created them, 
as in Cameroun, Cyprus,” Ivory Coast, Malaya and Somalia; ** and this 
procedure is taken for prospective cases of independence, as for Sierra 
Leone, Tanganyika and Uganda.™ In the case of the Malagasy Republie 
(Madagascar) a consulate was elevated to an embassy. The incumbent 
officer at the consular post was designated chargé d’affaires ad interim on 
the appointed day when the presentation of his credentials at the cere- 
monies constituted one phase of recognition of the new state. An exception 
occurred in the case of Guinea, which declared its independence outside of 
the French Community on October 2, 1958, as a result of the French 
constitutional referendum; the United States withheld recognition while 
studying that situation until November 1 and did not open an embassy at 
Conakry until February 18, 1959, when credentials were presented. That 
is the general pattern of recognition by diplomatie intercourse; actual 
experience makes the dating much less precise.” 

While the United States believes that, with the exception of Guinea, it 
has ‘‘been and will probably continue to be the first country to be officially 
represented in each of the newly independent African states,’’7* their 
representation in Washington is incomplete and in some eases will probably 
remain so. Acereditation both to the United Nations and the United States 
is likely to be common practice. Several months elapse from the inde- 
pendence of these states until their ambassadors present their credentials 
in Washington, where most of them are as much concerned with aids for 


7243 Dept. of State Bulletin 388 (1960). 7343 ibid. 118. 

74 43 ibid, 546. 

75 From the legal point of view the commitment with the other state to establish 
an embassy would seem to be a form of recognition. The completion of the representa- 
tion which follows is subject to various circumstanees. The Department of State regards 
recognition of the Congo (Léopoldville) as effected with the establishment of an 
embassy under a chargé d’affaires on the independence date, June 30, 1960; the 
ambassador was not commissioned until July 7 and did not present his credentials until 
July 25. Ordinarily, an ambassador’s tenure is dated from that of his commission by 
the President, which coincides with his confirmation by the Senate, or the date of 
designation in case of a recess appointment. The general practice of appointing am- 
bassadors, of course, gives them direct access to the head of state, as distinct from 
ministers, whose right of access is limited to the minister for foreign affairs. 

76°‘ African Nationalism and United States Foreign Policy,’’ address by James K. 
Penfield, Deputy Assistant Secretary of State for African Affairs, Dec. 10, 1960, p. 8 
(Press Release No. 688); also ‘‘The United States and the Continent of Africa,’ 
address by Joseph C. Satterthwaite, Assistant Seeretary of State for African Affairs, 
Oct. 24, 1960, p. 5 (Press Release No. 610). 
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economie and educational development as with the routine tasks of an 
embassy. 

Recognition of this group of states has included a message from the 
President of the United States to the President of the new state. A delega- 
tion, headed by the Vice President and including members of Congress, 
participated in the ceremonies on March 3 to 10, 1957, at the independence 
of Ghana, and the President’s message was then delivered by his deputy." 
Similar delegations attended the celebrations of Cameroun, Malagasy, 
Nigeria, Somalia and Togo,”? and delivered messages of the President. 
These messages to the new states differ in content, are warmly couched 
and uniformly assume recognition of the independent state rather than 
explicitly according it,7® The message sent to President Foulbert Youlou 
of the Republic of the Congo (Brazzaville) on August 15, 1960, its inde- 
pendence day, is typical: 


Dear Mr. President: 


On the occasion of the independence of the Republic of Congo, I ex- 
tend in my own name and on behalf of the United States most cordial 
greetings and felicitations to you and the people of Congo. 
The United States has followed with great interest the progress of the 
Congo towards independence in harmony and friendship with France. 
It is with deep satisfaction that we welcome this historic event. 
I reeall with great pleasure and appreciation the thoughtful gift 
which you made to me last year in the name of the Community. This 
tangible token of affection of the Community and of yourself for the 
United States will long be remembered. 
On this historic day, the Government and people of the United States 
look forward to close and friendly relations with the Government and 
people of Congo. 

Sincerely, 

/s/ Dwight D. Eisenhower 


Owing to their relationships, special conditions were made in establishing 
representation as a phase of recognition with eight of the former French 
territories. When the Ivory Coast, Upper Volta, Niger and Dahomey 
acquired their independence between August 1 and 7, 1960, the United 
States chargé d’affaires resident at Abidjan, Ivory Coast, also presented 
his credentials as chargé at the capitals of the other states, which had 
organized the Conseil de l’Entente on May 29, 1959. They had a customs 
union, a Solidarity Fund and provision for development plans over a wide 
range of publie activities. The United States had anticipated that the 
four states would coalesce as the Entente in becoming independent, which 
accounted for the single diplomatic mission at Abidjan at that time. An 


7736 Dept. of State Bulletin 348 (1957). 

78 Dept. of State Press Releases, 1959, No. 882; 1960, Nos. 193, 359, 378, 554, 

79 In addition to referring to special relations with the country, the messages of the 
President mention special political situations. In the case of Cyprus, independent by 
virtue of a complex of agreements (U.K., Parl. Papers, Cmnd. 679 and 1093), the 
felicitations were addressed to ‘‘the members of your Government, and the Cypriot 
people in the Greek, Turkish and other communities of the Republic,’’ 
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ambassador to the four was designated by recess appointment on October 
14, 1960. The Secretary of State on October 31, 1960, sent an identic 
letter to the chiefs of the four states in which he said: 


The Government of the United States and I personally have been 
deeply impressed by the regional association developed by the leaders 
of the Conseil de l’Entente. At a time when there seems to be a 
tendency elsewhere to develop into smaller entities, it is encouraging 
to observe the friendly cooperation and community of intent existing 
between —--_——— [The Republic of the Ivory Coast, The Republic of 
Upper Volta, The Republic of Niger, the Republic of Dahomey] and 
the other three countries. 

The survey team of the International Cooperation Administration 
which recently visited the Entente States has provided considerable 
information on common problems and plans for economie and regional 
development. The Government of the United States is prepared to 
make a significant contribution to the Entente States to help accelerate 
their economic development and strengthen regional cooperation.** 


In December, 1960, a Foreign Service officer of counselor rank opened an 
embassy in Upper Volta, and on’ February 1, 1961, embassies were similarly 
opened in Dahomey and Niger. 

The four states of former French Equatorial Africa—Central African 
Republic, Congo (Brazzaville), Chad and Gabon—had formed a customs 
union on January 17, 1959, and had been more or less expected to become 
a single entity until they attained their independence separately between 
August 11 and 17, 1960. At that time the United States chargé d’affaires 
at Brazzaville also presented his credentials at the capitals of the Central 
African Republic, Chad and Gabon on their dates of independence. An 
ambassador was given a recess appointment November 9, 1960, to the 
Republic of the Congo, embassies were opened by counselors in January, 
1961, in the Central African Republic and Chad, and in April in Gabon. 


INTERNATIONAL Economic DEVELOPMENT 


Full participation by the United States in fostering the general policy 
of supplying capital to underdeveloped countries for exploitation of 
their resources and facilities has contributed to the evolution of a 
multilateral system of international financial law-—functions of the 
National Advisory Council on International Monetary and Financial 
Problems 


There exists a worldwide policy under which capital-generating coun- 
tries make available to economically less developed countries funds for 
exploiting their resources and facilities, both parties acting mutually under 
the terms of multilateral agreements. The financial market provided by 
the intergovernmental agreements, all of which lend only ‘‘when private 
capital is not available on reasonable terms,’’ has steadily been broadened, 
expanded and made more flexible until now it can handle almost any type 
of loan negotiable in the private financial market. The increasing opera- 


#1 44 ibid. 19 (1961); Press Release, 1960, No. 694. 
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tions of these financial institutions are conducted under the terms of inter- 
governmental agreements which constitute a considerable body of interna- 
tional financial law. 

The rapid development of the system is demonstrated by the fact that 
in 15 months of the 86th Congress, June, 1959, to September, 1960, the 
United States approved participation in five projects which more than 
doubled the capital of international lending institutions and made loans 
available to the ‘‘soft’’ currency sector of the free world.” The importance 
of the United States in this field can be seen from its percentages of voting 
power in the principal institutions: International Monetary Fund, 25.24; 
International Bank for Reconstruction and Development, 30.34; Interna- 
tional Finance Corporation, 36.44; International Development Association, 
32.03; Inter-American Development Bank, 41.82. Two national agencies, 
the Export-Import Bank of Washington, now in its 26th year, and the De- 
velopment Loan Fund, are engaged in extensive overseas financing opera- 
tions, subject to national rather than international management. 

None of the 40 entities which have become independent states since 1945 
was equipped with a financial and economic system comparable to that 
which operates among the fully developed economies. Their vast need for 
capital employment and investment is unmatched by continued familiarity 
or experience with the methods and principles of finance. The multi- 
lateral agreements providing for lending capital by the developed sector 
of the free world to the less developed sector utilize the methods and 
principles of the former, as do the projects of the developed states them- 
selves. The standards and procedures of the money market have been 
adapted in the multilateral agreements progressively to the capital re- 
quirements of governments and peoples whose economic and political insti- 
tutions are financially and industrially embryonic. The elassie conflict 
between lender and borrower becomes more certain as the scope of the 
lending organs is extended to provide public, private and mixed capital 
for creating the infrastructures of modern economies and exploiting the 
resources of young states. The growing body of international financial law 
in multilateral agreements is calculated to cope with that conflict by de- 
termining the balance of interests in the process of development.® 


82 The capital subscriptions to the International Monetary Fund and the International 
Bank for Reconstruction and Development were doubled in 1959, the United States quota 
being authorized by Public Law 86-48, approved June 17, 1959, 73 Stat. 80. Member- 
ship in and subscription to capital were authorized by the Inter-American Development 
Bank Act, Publie Law 86-147, approved Aug. 7, 1959, 73 Stat. 299, and by the Inter- 
national Development Association Act, Public Law 86-565, approved June 30, 1960, 74 
Stat. 293. Members of the Organization of American States on Sept. 13, 1960, signed 
the Act of Bogotá to provide for utilizing $500,000,000 authorized by Publie Law 
86-735, approved Sept. 8, 1960, 74 Stat. 869. Publie Law 87-41, May 27, 1961, made 
the appropriation for the Inter-American Social and Economie Cooperation Program. 

83 The atmosphere of this evolution is set by the U.N. General Assembly. On Dee, 
14, 1960, in Res. 1514(XV), it declared that ‘‘inadequacy of political, economic, social 
or educational preparedness should never serve as a pretext for delaying independence.’’ 
On Dec, 15, 1960, in Res. 1515, 1521, 1522 and 1524(XV), it called for ‘‘the increasing 
provision of public and private capital on acceptable terms . . . through freely negoti- 
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Increase of the projects to make effective this policy of distributing 
capital continues. On March 14, 1961, the President asked Congress to 
appropriate the $500,000,000 authorized by the Act of September 8, 1960, 
for the use outlined in the Act of Bogotá of the Organization of American 
States. Of that total it is proposed to put $394,000,000 into a trust fund 
with the Inter-American Development Bank for allocation ‘‘on a loan basis 
with flexible terms, including low interest rates or repayment in local 
currency.’’ 54 

On December 14, 1960, the 18 parties to the Convention for European 
Economic Cooperation, April 16, 1948,°° and Canada and the United States 
signed the superseding Convention on the Organization for Economic Co- 
operation and Development ** which provides for a Development Assistance 
Committee, continuing the Development Assistance Group, which has 
planned to extend aid to less developed countries in the form of ‘‘soft’’ 
loans repayable in local currencies up to 1% of the combined gross national 
product of its 10 members.8’7 The evolution of this Organization for Eco- 
nomic Cooperation and Development illustrates what has been going on, 
and the shift of emphasis in international agreements from grants or loans 
of banking quality to those of more and more flexible character. The 
International Monetary Fund and the International Bank for Reconstrue- 
tion and Development, set up by the Bretton Woods Conference in July, 
1944, effective December 27, 1945,58 were designed to bring about stabiliza- 
tion and convertibility of currency and to provide for loans of inter- 


ated multilateral or bilateral arrangements’’; in principle decided to establish a ‘‘ United 
Nations capital development fund’’; advocated increase of the flow of capital and 
assistance ‘fto reach as soon as possible approximately 1% of the combined national 
incomes of the economically advanced, countries’’; and to encourage ‘‘the extension as 
appropriate of long-term loans, grants or eredits’’ on specified specially favorable 
terms. 

84 The Act of Bogotá (The Bogotá Conference, September, 1960; Report, Senate 
Committee on Foreign Relations, 87th Cong., Ist Sess.) was approved by the Council 
of American States Oct. 11, 1960, before the resolution on ‘‘Financing of Economie 
Development”? (loc. cit, 20) was formulated. The President’s message is H. Doc. 105, 
87th Cong. 

851 European Yearbook 231; 2 Peaslee, International Governmental Organizations 
529. 

86 Exec. E, 87th Cong., Ist Sess.; reprinted below, p. 789; Exec. Rep. 1, Background 
Information relating to the Organization for Economie Cooperation and Development, 
Committee on Foreign Relations print. The Senate advised and consented to the eon- 
vention March 16, 1961. 

87 The members of the Group are Belgium, Canada, France, Federal Republic of 
Germany, Italy, Japan, Netherlands, Portugal, United Kingdom and United States, 
and the Commission of the European Economie Community, representing additionally 
the other signatories of the conventions of 1948 and 1960: Austria, Denmark, Greece, 
Teeland, Ireland, Luxembourg, Norway, Spain, Sweden, Switzerland and Turkey. See 
communiqué on the fourth meeting, London, March 27-29, 1961, 44 Dept. of State 
Bulletin 553 (1961). 

88 The agreements were approved by the Bretton Woods Agreements Act, approved 
July 31, 1945, 59 Stat. 512. This act establishes the National Advisory Council on 
International Monetary and Financial Problems which guides the operations of these 
and related agencies, advising the President with respect to them; see p, 781 below. 
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governmental character among industrialized states that employed the most 
advanced methods of trade and finance. The devastation and dislocation 
of the second World War left Europe in a state in which its resources 
were diverted simply to repairing damage. At this juncture in 1947 the 
European Recovery Program (Marshall Plan) of the United States °° came 
to the aid of Europe on condition that the recipients would allocate among 
themselves the funds to be advanced by grant or loan. By their convention 
of April 16, 1948,°° they established their Organization for European Eco- 
nomic Cooperation for achieving ‘‘a sound European economy through the 
economic cooperation of its members.’ "When rehabilitation was effected, 
the members continued to co-ordinate their interests and developed a series 
of supplementary activities ™% and numerous committees for economic and 
social tasks. 

Replacement by the Organization for Eeonomie Cooperation and De- 
velopment brought Canada and the United States in as full members, pro- 
vides a forum for adjusting the complications of trade arrangements in the 
Atlantic community, for their contribution of capital for worldwide de- 
velopment, and for work with the established Communities In Europe. As 
to trade, the European Economic Community created by the treaty of March 
25, 1957,°? aims to provide free movement of goods, services, capital 
and labor within its boundaries and to maintain an external tariff. The 
European Free Trade Association ** established by convention signed 
January 4, 1960, aims to abolish tariffs between the members, except 
Portugal, by 1970. The Six of the former—-Belgium, France, Federal 
Germany, Italy, Luxembourg and The Netherlands—and the Seven of the 
latter—Austria, Denmark, Norway, Portugal, Sweden, Switzerland and 
the United Kingdom—are all members of the Organization, in which the 
United States can work toward bringing the two schemes into agreement 
without discrimination against others. The Development Assistance Group, 
which becomes the Development Assistance Committee of the Organization 
at its expected advent into being on September 30, 1961, with Japan, 
consists of members of the old Organization which in four years, 1956- 
1959, advaneed publicly and privately $27.4 billions to the less developed 
countries.” Their objective is to expand their respective contributions so 
as not to disrupt trade, and to promote sound economic growth in the 


89 Inaugurated by the Economic Cooperation Act of April 3, 1948, 62 Stat. 187. 

902 Peaslee, International Governmental Organizations 529; 1 European Yearbook 
231; 43 A.J.I.L. Supp. 94 (1949). 

91 Principally the European Payments Union, Sept. 19, 1950, 2 European Yearbook 
363, which was succeeded by the European Monetary Agreement, Aug. 5, 1955, 3 ibid. 
213; the European Productivity Agency, ibid. 205; the European Conference of Trans- 
port Ministers, Statute, Oct. 17, 1953, ibid. 403. 

9251 A.J.I.L. 865 (1957); 4 European Yearbook 415; 298 U.N. Treaty Series 1. 

93 12 International Financial News Survey 174 (International Monetary Fund); 870 
U.N. Treaty Series 3. 

94 The official assistance to the less developed countries by members of the Organiza- 
tion and Japan in the four years was $14.3 billions. It is set forth as a percentage of 
the gross national product in a table in the report on the convention, Exec, Rep. 1, 
87th Cong., Ist Sess., p. 16. 
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recipients by grants and loans on terms that can be lived up to. The 
Organization for Economic Cooperation and Development makes a place in 
its structure for the integrating institutions: A protocol provides that “‘the 
Commissions of the European Economic Community and of the European 
Atomic Energy Community as well as the High Authority of the European 
Coal and Steel Community shall take part in the work.” °% The work itself 
will be done by some 20 committees taken over from the Organization for 
European Economie Cooperation. Article 2(e) of the convention commits 
the members of the Organization individually and jointly to contribute to 
the economic development of less developed countries ‘‘in particular, by 
the flow of ecapital’’ to them. 

The Organization for Economie Cooperation and Development provides 
through its Development Assistance Committee the means of absorbing 
into an extensive system of economic and financial consultation, capable 
of reaching binding decisions, the economic development and flow of long- 
term funds to the ‘‘less developed countries’’ from the industrialized and 
capital-generating sector of the non-Communist world.” Aid to the less 


95 The participation of the three European Communities in the work of the Organiza- 
tion makes it pertinent to remark that the fiscal agent of the Organization for European 
Economie Cooperation and the European Coal and Steel Community has been the Bank 
for International Settlements established by convention, statute and charter signed 
Jan. 20, 1930, 104 L.N. Treaty Series 441, to handle reparation and ‘‘out-payments’’ 
accounts under the Young Plan. It is also fiscal agent of the European Monetary 
Agreement of Aug. 5, 1955, United Kingdom, Mise. No. 20 (1955), Cmd. 9602, 3 Euro- 
pean Yearbook 213, and for its predecessor, the European Payments Union, which re- 
eeived its initial capital of $350,000,000 by grant from the United States. 

In addition to the business that it does, the Bank for International Settlements is im- 
portant because it is virtually the central bank of central banks, in view of the fact that 
the directors represent all European central banks except those of the Soviet Union 
and Spain. It is the forum for concerting official banking operations and policy. The 
United States portion of shares is held by private banks, but the Federal Reserve 
System maintains close relations with it under the wide authority of the Board of 
Governors defined in Title 12, sec. 348 a, U. S. Code. The annual report of the bank for 
30 years has been the standard analytical and statistical record of the world’s financial 
condition. Per Jacobsson, who wrote that report for many years, says that ‘‘there is 
more cooperation between the monetary authorities than is generally known.’’ 12 Inter- 
national Financial News Survey 578. 

96 The negotiations did not identify the ‘‘less-developed countries,’’ but they may be 
indicated. The budget quotas of the United Nations are fixed on a formula designed 
to determine comparative capacity to pay. Of the 99 members in 1960, 61 were rated 
at less than 14 of 1%, two being Communists. The following 28 were rated at 0.04% 
each: Albania, Bolivia, Cambodia, Cameroun, Central African Republic, Chad, Congo 
(Brazzaville), Congo (Léopoldville), Costa Rica, Cyprus, Dahomey, Gabon, Haiti, Hon- 
duras, Iceland, Jordan, Laos, Liberia, Libya, Mali, Nepal, Nicaragua, Niger, Panama, 
Paraguay, Somalia, Togo, Upper Volta, Yemen. Five were rated at 0.05%: Dominican 
Republic, El Salvador, Guatemala, Lebanon, Tunisia; and eight at 0.06%: Afghanistan, 
Ecuador, Ethiopia, Ivory Coast, Malagasy, Saudi Arabia, Senegal, Sudan. Ranging 
from 0.07 to 0.82% im order were: Ghana, Burma, Iraq, Ceylon, Peru, Uruguay, Israel, 
Morocco, Bulgaria (0.16%), Thailand, Viet-Nam, Malaya, Iran, Korea, Greece, Cuba, 
Chile, Colombia, United Arab Republic (0.32%). These 61 are charged with 5.23% 
of the budget. The Organization for Economie Cooperation and Development members, 
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developed countries with respect to providing the infrastructure of their 
economies, their economie development, financial stability, expansion of 
their trade (of which 65% is with Organization members), and capital 
movements for their needs, according to the aims of the Organization, will 
all be studied and acted upon as parts of the ‘‘world economy” on which 
the Organization will ‘‘consult together on a continuing basis ... and 
participate in agreed projects.’’ This unification of interests should erode 
the “‘economie disequilibrium”? which the Senate Committee on Foreign 
Relations, in reporting the convention, said ‘‘the West can no longer toler- 
ate.” It further said that ‘‘the American experience with foreign aid 
must be brought to bear upon the consciousness of other capital exporting 
countries.” In that experience a salient factor has been the inadequacy 
of ‘‘bankable’’ loans to meet the needs of underdeveloped areas, the political 
hazards of grants and ‘‘military assistance,” and the urgent need for 
‘‘soft’’ or flexible loans through multilateral institutions. The following 
paragraphs describe the quality of lending operations which the multi- 
lateral institutions can conduct under their respective agreements. 

International Monetary Fund ®’'—Agreement formulated by Bretton 
Woods Conference, July 1-22, 1944, ‘‘to promote international monetary 
cooperation through a permanent institution which provides machinery for 
consultation and collaboration on international monetary problems.’’ In 
his report to the 30th session of the Economie and Social Council on July 
12, 1960, Managing Director Per Jacobsson said that ‘‘almost all inter- 
national trade is now conducted in convertible currencies.” Aiding states 
to complete exchange stability, to maintain orderly exchange arrangements, 
to facilitate the expansion and balanced growth of international trade, ‘‘to 
give confidence to members by making resources available to them’’ in 
order to correct maladjustments in their balance of payments and to reduce 
the effect of disequilibrium in international balances of payments, are 
continuing purposes. Capitalization, $14,850,700,000; United States quota, 
$4,125,000,000. From 1947 through 1960 the Fund made currency sales to 
members in furtherance of its purposes amounting to $3,445,300,000, of 
which $2,179,000,000 had been repurchased. 

International Bank for Reconstruction and Development.°°>—Agreement 
formulated by Bretton Woods Conference, July 1-22, 1944, ‘‘to assist in 
the reconstruction and development of territories of members by facilitating 
the investment of capital for productive purposes ... and the encourage- 
ment of the development of productive facilities and resources in less de- 
veloped countries.’’ It makes loans for productive purposes out of its 
capital funds and borrowings in financial markets when private capital is 
not available on reasonable terms. Loans to business, industrial and agri- 


including Iceland (0.04%) and Luxembourg (0.06%), account for 66.94% of the 
budget, the United States alone paying 32.51%. 

97 60 Stat. 1401; T.LA.S., No. 1501; 2 U.N. Treaty Series 39. The U. S. Government 
is the depository of the agreement, 

98 60 Stat. 1440; T.LA.S., No. 1502; 2 U.N. Treaty Series 134. The U. S. Govern- 
ment is the depository of the agreement. 
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cultural enterprises are guaranteed by governments. Promotion of private 
foreign investment has taken the form of the Bank’s borrowing on the 
market, selling parts of loans to investors and of joint operations consisting 
of a Bank loan and simultaneous borrowing on the market. All these 
transactions as a matter of policy are of the quality that they would be 
‘‘bankable’’ by commercial banks. Capitalization, $20,062,900,000; United 
States quota, $6,350,000,000. In 14 fiscal years, 1946-1960, 283 loans com- 
mitting $5,561,000,000 were made, disbursements being as needed. In the 
same period 66 loans had been obtained on seven financial markets, a total 
of $3,552,000,000. 

The 71 states parties to the agreements and members of both the Bank 
and the Fund are: Afghanistan, Argentina, Australia, Austria, Belgium, 
Bolivia, Brazil, Burma, Canada, Ceylon, Chile, China, Colombia, Costa Rica, 
Denmark, Ecuador, El Salvador, Ethiopia, Finland, France, Federal Re- 
public of Germany, Ghana, Greece, Guatemala, Haiti, Honduras, Iceland, 
India, Indonesia, Iran, Iraq, Ireland, Israel, Italy, Japan, Jordan, Korea, 
Laos, Lebanon, Libya, Luxembourg, Malaya (Federation of), Mexico, 
Morocco, Netherlands, New Zealand, Nicaragua, Nigeria, Norway, Pakistan, 
Panama, Paraguay, Peru, Philippines, Portugal, Saudi Arabia, Spain, 
Sudan, Sweden, Thailand, Tunisia, Turkey, Union of South Africa, United 
Arab Republie (Egypt and Syria), United Kingdom, United States, 
Uruguay, Venezuela, Viet-Nam, and Yugoslavia. Cuba is still obligated to 
the Fund. 

International Finance Corporation.°—Agreement formulated by Inter- 
national Bank for Reconstruction and Development under Resolution 823 
(IX), December 11, 1954, of the General Assembly to provide ‘‘for inter- 
national cooperation to facilitate the setting up and expansion of productive 
private enterprise in under-developed countries by the investment of capital 
without the necessity of governmental guaranties.” The corporation, which 
has existed since July 24, 1956, associates with private investors ‘‘in 
financing the establishment, improvement and expansion of productive 
private enterprises,’’ brings ‘‘together investment opportunities, domestic 
and foreign private capital, and experienced management’’ and seeks to 
‘create conditions conducive to the flow of private domestic and foreign 
capital into productive investment in under-developed member countries.’’ 
The corporation works in the international field of ‘‘risk investment’’ which 
is excluded from the Bank’s functions. The corporation is an affiliate of 
the Bank, with the same membership and officers. Capitalization, 
$100,000,000 ; United States quota, $35,168,000. Investment commitments, 
which include participation in profits but not ownership of stock, at the end 
of February, 1961, were 37, amounting to $42,164,000. The members were 
59 in number.*° 


99 T.T.A.S., No. 3620; 7 U. S. Treaties 2197; 264 U.N. Treaty Series 117. Res. 824 
(IX) of the General Assembly further defined the objectives of the corporation. General 
Assembly, 9th Sess., Official Records, Supp. No. 21 (4/2890), p. 12. 

100 Members of the Bank not members of the Corporation on Sept. 1, 1960, were 
China, Korea, Moroceo, Saudi Arabia, Tunisia, Uruguay, Viet-Nam, Yugoslavia. 
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International Development Association.***—-Agreement formulated by the 
International Bank for Reconstruction and Development to supplement its 
activities by providing finance for the economic development of the less 
developed areas of the world ‘‘on terms which are more flexible and bear 
less heavily on the balance of payments than those of conventional loans.’’ 
The agreement, dated January 26, 1960, operative November 8, and open 
for acceptance by signature until December 31, 1960, is designed to enable 
members which have not a sufficiently favorable balance of payments, 
foreign exchange or internal generation of capital for their important de- 
velopmental requirements to obtain loans for those requirements which can 
be serviced from their own resources, and a more flexible use of their 
currencies. ‘‘Soft’’ currencies may be more extensively used in its trans- 
actions. Initial subscriptions by the 68 prospective members for a total 
of $1,000,000,000 are allocated to 17 ‘‘hard’’ currency or developed states +°? 
in the amount of $763,070,000 and to 51 less developed states in the amount 
of $236,930,000. The subscription of the United States in the first group 
is $3820,290,000. That group in particular has a right to contribute cur- 
rency of another member with its consent, for example, the currencies de- 
rived from the sale of surplus United States agricultural commodities. 

Inter-American Development Bank1%—Agreement formulated April 8, 
1959, by Special Committee of the Inter-American Economie and Social 
Council, in force December 30, 1959, to accelerate ‘‘the process of economic 
development of the member countries, individually and collectively,’’ by 
promoting the investment of publie and private capital through loans and 
guaranties to contribute to their economic growth, thelr co-operation in 
policies for the better utilization of their resources and fostering of their 
foreign trade, and to provide technical assistance for specific projects. 


101 T.LA.S., No. 4607; H. Doc. 345, 86th Cong., 2d Sess., pp. 28-50. The International 
Development Association originated in S. Res. 264, 85th Cong., 2d Sess., introduced by 
Senator Mike Monroney, approved July 12, 1958. On a multilateral plane it is similar to 
the Development Loan Fund, Title II of the Mutual Security Act of 1954, approved Aug. 
14, 1957, Public Law 85-141, see. 6, 71 Stat. 355. At the annual meeting of the Inter- 
national Bank in October, 1958, the U. 8. Governor (Secretary of the Treasury Robert 
B. Anderson) explored the matter with his colleagues, and in July, 1959, he submitted 
to the President of the Bank ‘‘guidelines’’ for study of the proposal as prepared by the 
National Advisory Council on International Monetary and Financial Problems. Report 
of the National Advisory Council, S. Doe. 45, 86th Cong., Ist Sess. The Articles of 
Agreement of Jan. 26, 1960, were submitted to Congress by the President on Feb. 18, 
1960, with a special report of the National Advisory Council and a report of the 
Executive Directors of the Bank who drew up the agreement. H. Doc. 345, 86th Cong., 
2d Sess. 

102 The 17 members listed in Part I of the initial sehedule of subscriptions are: 
Australia, Austria, Belgium, Canada, Denmark, Finland, France, Germany, Italy, Japan, 
Luxembourg, The Netherlands, Norway, Sweden, Union of South Africa, the United 
Kingdom and the United States. 

103 T.I.A.S., No. 4397; H. Doc. 133, 86th Cong., Ist Sess., pp. 39-70, which also con- 
tains the Special Report of the National Advisory Council recounting the history of the 
project. It was not until the Economic Conference of the Organization of American 
States, Buenos Aires, Aug.—Sept., 1957, that the United States expressed a willingness 
to participate in the study of the formation of an inter-American financial institution. 
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This Bank can do any financing by any method for its 20 members that 
the International Bank and its two affiliates can do for them and its other 
members. Its authorized capitalization of $1,000,000,000 is divided into 
two parts, of which $850,000,000 (United States quota, $350,000,000) re- 
lates to loans repayable in the currencies in which they are made, and of 
which $150,000,000 (United States quota $100,000,000) is for loans ‘‘on 
terms and conditions appropriate for dealing with special ‘circumstances 
arising in specifie countries or with respect to specific projects’’ (Article 
IV, See. 1). An additional $500,000,000 of capital may be subseribed by a 
two-thirds vote, which requires the vote of the United States. 

United Nations Special Fund.*°*—Established by Resolution 1240 (XIII) 
of the General Assembly, October 14, 1958, and operative since January 1, 
1959, to ‘‘provide systematic and sustained assistance in fields essential to 
the integrated technical, economie and social development of the less de- 
veloped countries’’ with resources ‘‘not likely to exceed $100,000,000 
annually’’ derived from voluntary contributions by governments of states 
Members of the United Nations, specialized agencies or the International 
Atomic Energy Agency. The Special Fund is an evolution of the Ex- 
panded Program of Technical Assistance which since 1949 has been dis- 
covering developmental opportunities in the countries aided that would 
require capital investment. The Special Fund finances surveys, research 
and training, demonstration centers, plants or works with a view to ‘‘fa- 
cilitating new capital investments of all types by creating conditions which 
would make such investments either feasible or more effective.” Managing 
Director Paul G. Hoffman in his Report for 19591% listed 164 requests 
involving $159,828,200, of which 44 received appropriations of $31,909,035, 
to which the governments concerned added counterpart funds amounting 
to $44,601,119, or a total of $76,510,154. To the Special Fund the member 
states, Including the Communist states, pledged $25,817,142 for 1959 and 
$29,826,457 for 1960. Perhaps a typical example of the Special Fund’s 
place in international finance is the Argentine Electric Power Study, which 
cost $800,000 and recommends a capital investment of $735,600,000 over a 
period of years, a sum which would be borrowed from the lending imsti- 
tutions. 


Other Methods of Advancing Funds 


To the extent that the economic, financial and trade problems of the 
less developed countries are assimilated through the Development As- 
sistance Committee to the similar problems of the industrialized world, 
and their financial requirements satisfied by the multilateral lending insti- 
tutions, suspicions of ‘‘economie colonialism’? or of political strings tied to 
assistance will be mitigated. Commitment of the 20 states of the Organiza- 
tion for Economic Cooperation and Development to policies of exporting 


104 General Assembly, 13th Sess., Official Records, Supp. No. 18 (4/4090), p. 11. 

105 U.N. Special Fund, SF/L/28/Rev. 1, facts cited from pp. 18, 24, 56-59. This 
first Report of the Managing Director is of value in supplemonting constituent Res. 
1240 (XIII) by elucidating the organization of the Special Fund. 
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development capital can have an effect parallel to that of the United 
Nations in generating the evolution of technical assistance and flexible 
lending institutions after the European Recovery Program of the United 
States and the Organization for European Economie Cooperation were 
realities. The offer in that case by a state able to supply funds was made 
to states with mature industrial economies that needed rehabilitation. 

Many Members of the United Nations lacked industries, diversity of re- 
sources, adequate public services (educational, communicative, power and 
other facilities) and trained personnel for modernizing their economies. 
The General Assembly, by Resolution 200(TIT) of December 4, 1948, com- 
mitted itself to ‘‘technical assistance,’’ to which 80 Members now contribute 
about $30,000,000 a year. Resolution 198(JII) recommended ‘‘urgent 
consideration of the economie development of under-developed countries 
in all its aspects,’ which include the economie and social effects of low 
standards of living, political instability and conditions prejudicial to eco- 
nomic and social progress. Constant reiteration of this theme in every 
General Assembly has brought conviction, or at least acquiescence, of de- 
veloped countries in the policy that they have an essential interest in 
promoting the advancement of less developed countries, and confidence in 
the latter that their determined needs constitute a valid draft on the re- 
sources of the former.*°* As trust territories and non-self-governing terri- 
tories have graduated into new ‘‘self-determined’’ states, the General As- 
sembly has emphasized more flexible financial aid. The reports of the 
United Nations Economie Commissions for Europe, Asia, and the Far Kast, 
Africa, the Middle East and Latin America, which has worked with the 
Organization of American States, have provided data. The General As- 
sembly asked the International Bank for Reconstruction and Development 
to establish the International Finance Corporation +% and the International 
Development Association,°® both of which were first proposed by the 
United States. 

The Development Assistance Committee will have to work out arrange- 
ments with the European Economic Community, established by the treaty 
“ned at Rome March 25, 1957, on two matters. The European Invest- 
wot Bank, set up under Articles 129-130 of the treaty and a statutory 
protocol, with a capital of $1,000,000,000, operates in the Community and 
in the 25 overseas territories then administered by France, Belgium, 
Italy and The Netherlands.° A separate convention established the 


106 See. 2(c)(1) of the Mutual Security Act ‘‘declares it to be a primary objective 
and need of the United States... to share these strivings by providing assistance.’’ 

107 Res. 922(X), Nov. 2, 1955, General Assembly, 10th Sess., Official Records, Supp. 
19, p. 10 (A/3116); Res. 1816-18 (XIII), Dec. 12, 1958, ibid., 13th Sess., Supp. 18, 
pp. 18-20 (A/4090). 

108 Res. 1320 (XIV), Dee. 5, 1959, ibid., 14th Sess., Supp. 16, p. 11 (A/4354). 

109 The Statute of the Bank, 51 A.J.I.L. 939 (1957); 298 U.N. Treaty Series 120; 4 
European Yearbook 587, provides that it ‘‘shall cooperate with all international organiza- 
tions whose fields of activity are similar to its own.’’ 

110 The territories are listed in Annex IV, 51 A.J.LL, 939 (1957); 298 U.N. Treaty 
Series 118; 4 European Yearbook 587. Of them Cameroun, Ubangi-Shari (Central 
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Overseas Development Fund!!! amounting to $581,250,000," to be dis- 
tributed in grants over a period of five years to build up these territories, 
most of which became independent in 1960. Co-ordination of these ac- 
tivities in conformity with the practices worked out by the Development 
Assistance Committee for the flexible flow of capital is indicated. 

Still other schemes for aid originated by members of the Development 
Assistance Group are subject to review when its successor Committee formu- 
lates a general program. The Council for Technical Cooperation in South 
and South East Asia, ‘‘Colombo Plan,’’ of September, 1950,%* primarily 
provides technical assistance in that vast area, which has the effect of 
disclosing projects requiring capital investment on easy terms. Through 
that channel and the British Colonial Development Corporation the United 
Kingdom distributed $1,070,000,000 in 1956-1959. Under the Constitution 
of 1946 creating the French Union there was established the Fonds de 
U’Investissement pour le Développement Économique et Social de la France 
d@’Outre-mer (FIDES) which, under the Constitution of 1958 creating the 
French Community, became the Fonds pour l'Aide et Coopération (FAC), 
managed by a bank called the Caisse Centrale de Coopération Economique, 
which deals with the states which have remained members of the French 
Community as well as with the international lending institutions. In 
1956-1959 France put out $2,867,000,000 in aid. Belgium and The Neth- 
erlands also have programs for overseas aid. 

The experience of the United States has been confirmed by these other 
states that the policy of financing the development of other countries over 
the years is best accomplished by loans and credits that are more than 
non-reimbursable grants and less rigid in terms of repayment than those 
guaranteed by the World Bank. The newer international lending insti- 
tutions are authorized to deal with such financing, to associate private 
capital with their own, and to make elastic terms of repayment. Bor- 


African Republic), Chad, Dahomey, Gabon, Ivory Coast, Madagascar (Malagasy Re- 
public), Mali, Mauritania, Niger, Senegal, Sudan, Togo and Upper Volta are now 
independent of France, the Congo of Belgium and Somalia of Italy. All of these except, 
Mauritania are Members of the United Nations, but not yet members of the Inter- 
national Bank for Reconstruction and Development or of the International Monetary 
Fund. The French dependencies are St. Pierre and Miquelon, Comoro Archipelago, 
Somaliland, New Caledonia, Settlements in Oceania, the Southern and Antaretie Terri- 
tories. The trust territory of Ruanda-Urundi is ineluded by Belgium, and New Guinea 
by The Netherlands. 

11151 A.J.1.L. 950 (1957); 298 U.N. Treaty Series 157; 4 European Yearbook 587. 
For grants made through 1960, see Bulletin from the European Community, No. 42, 
pp. 1-2. 

112 The ‘‘unit of account’? of the European Community is 0.88867088 grams of fine 
gold, the value of the United States dollar. 

113 I Peaslee, International Governmental Organizations 317. The constitution was 
concluded by Australia, Canada, Ceylon, India, New Zealand, Pakistan and the United 
Kingdom, with the United States and Japan contributing members. Burma, Cambodia, 
Indonesia, Laos, Malaya, Nepal, Philippines, Thailand and Viet-Nam are recipient 
members, as are Australia and British territories in the area. It operates on a bilateral 
or joint basis. The Colombo Plan has trained over 15,000 persons in various technical 
skills. 
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rowers will learn from their experience and the institutions can develop 
from their business practices that become international financial law. 


National Advisory Council and the United States Funds 


United States relations with the autonomous multilateral institutions pass 
through national representatives on the Boards of Governors and are 
formulated by the National Advisory Council on International Monetary 
and Financial Problems established by section 4 of the Bretton Woods 
Agreements Act (59 Stat. 512; 22 U.S.C. 286 b) as amended. This inter- 
agency Council is charged by Congress and the President with co-ordinating 
policy and operations in the wide field defined by the functions of the 
institutions. The Act of July 31, 1945, as amended, provides: 


Sec. 4. (a) In order to coordinate the policies and operations of 
the representatives of the United States on the Fund and the Bank 
and of all agencies of the Government which make or participate in 
making foreign loans or which engage in foreign financial, exchange or 
monetary transactions, there is hereby established the National Ad- 
visory Council on International Monetary and Financial Problems 

. consisting of the Secretary of the Treasury, as Chairman, the 
Secretary of State, the Secretary of Commerce, the Chairman of the 
Board of Governors of the Federal Reserve System, the President of 
the Export-Import Bank of Washington. .. .14 

(b) (1) The Council, after consultation with the representatives of 
the United States on the Fund and the Bank, shall recommend to the 
President general policy directives for the guidance of the repre- 
sentatives of the United States on the Fund and the Bank.** 

(c) The representatives of the United States on the Fund and the 
Bank, and the Export-Import Bank of Washington (and all other 
agencies of the Government to the extent that they make or partici- 
pate in the making of foreign loans or engage in foreign financial, 
exchange or monetary transactions) shall keep the Couneil fully 
informed of their activities and shall provide the Council with such 
further information or data in their possession as the Council may 
deem necessary to the appropriate discharge of its responsibilities 
under this Act. 


Since the United States representatives on the Fund and Bank and all 
agencies of the Government that ‘‘make or participate in the making of 
foreign loans or engage in foreign financial, exchange or monetary trans- 
actions’’ report to it, the Council is virtually a specialized foreign office 
in that sector of activity. Its secretariat is the Office of International 
Finance, Treasury Department. The Council reports to the President and 


114 Sec. 4 applies to other institutions as follows: International Finance Corporation 
Act, sec. 4, approved Aug. 11, 1955, 69 Stat. 669; 22 U.S.C. 282 b; Inter-American 
Development Bank Act, sec. 4, approved Aug. 7, 1959, Public Law 86-147, 73 Stat. 
299; International Development Association Act, sec. 4, approved June 30, 1960, Publie 
Law 86-565, 74 Stat. 294. 

115 The U. S. Executive Directors of the multilateral institutions, the Managing 
Director of the United States Development Loan Fund and representatives of the 
Bureau of the Budget and the Department of Agriculture participate in the work of 
the Council. 
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Congress semi-annually on all operations and transactions, including tables 
summarizing grants, loans and credits from 1945 on.14® Every two years, 
under Sees. 4(b)(6) and 15(b) of the Bretton Woods Agreements Act, the 
Council reports on the operations and policy of the Fund and Bank, in- 
cluding whether they will continue ‘‘to serve the interests of the United 
States and the world in promoting sound international economic coopera- 
tion and furthering world security.’’+47 Special reports have been the 
basis for launching other institutions or for United States participation 
in them. The Council advises and consults with the President, the United 
States representatives on international institutions and the management 
of national agencies on the major problems arising in their administration ; 
co-ordinates, as far as is practicable, United States policies and operations 
involving participation in lending and monetary transactions by these 
institutions and agencies; decides, under the general direction of the 
President, as to whether proposed acts of the respective institutions shall 
be approved, consented or agreed to or refused; recommends to the Presi- 
dent how the purposes of the Council may be effectively or efficiently 
accomplished. 

The National Advisory Council exerts much influence on international 
financial relations, even though primary responsibility for the formulation, 
determination and implementation of United States foreign economic 
policy rests with the Secretary of State (Organization Manual 140). The 
Council’s semi-annual reports to the President and Congress review the 
activities of both multilateral and national institutions dealing with inter- 
national monetary and financial problems, analyze the current situation, 
and recommend the development of the new agencies that have been 
created. The Council’s function of co-ordinating the policies and opera- 
tions of the United States in the multilateral and national institutions 
gives the National Advisory Council the character of a financial secretariat 
for international relations. 

Two national corporations of considerable financing capacity, which draw 
their capital only from United States appropriations, are within the scope 
of the Council’s supervision. 

The Export-Import Bank of Washington lesan operations under Execu- 
tive Order 6581, February 2, 1934, as an emergency measure, and after 
various Podda was given its present character by the Export-Import 
Bank Act of 1945 (59 Stat. 666) as amended (12 U.S.C. sec. 635, 635 a-i). 
It is empowered to do a general banking business ‘‘to aid in financing and 
to facilitate exports and imports and the exchange of commodities between 
the United States . . . and any foreign country or the agencies or nationals 
thereof.” All loans finance United States trade in one way or another. 


116 The report under See. 4(b) (5) for July~Dec. 1959 is House Doc. 37, 87th Cong., 
ist Sess. These reports include loan transactions derived from the sale of agricultural 
surpluses under Public Law 83-480, the Agricultural Trade Development and Assistance 
Act of 1954, as amended, 7 U.S.C., see. 1704; Executive Order No. 10560, 19 Fed. 
Reg. 5927, as amended. 

117 These reports cover biennial periods, the first of which ended March 31, 1948. The 
report for the period ending March 31, 1958, is House Doc. 42, 86th Cong., 1st Sess. 
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Exporters may get credits for financing sales abroad, or foreign buyers be 
given loans to purchase United States products or execute projects with 
or without private participation. The bank’s capital consists of stock of 
$1,000,000,000 which is permanently held by the Treasury. Transactions 
in 1934-1959 amounted to $10,482,400,000, less $1,886,000,000 cancellations 
and participations, of which $3,878,500,000 had been repaid, leaving 
$4,717,900,000 outstanding or undisbursed as against a legal lending au- 
thority of $7,000,000,000; the earned surplus, with dividends and interest 
paid to the Treasury amounted to $592,700,000. Those results came from 
some 1,700 loan and credit transactions in over 70 countries. As an agent 
the bank has serviced for the International Cooperation Administration 224 
eredits in 48 countries with disbursements of $2,956,300,000 and 367 in- 
vestment guaranties of $497,000,000 in 26 countries. The president of the 
bank is a member of the National Advisory Council and a director of the 
Development Loan Fund. 

The Development Loan Fund was set up in 1957 as an evolution of the 
‘‘development assistance’’ which in the Mutual Security Act of 1954 had 
been largely in the form of grants. The corporation, as established by 
Chapter II, Title II, of the Mutual Security Act of 1954 as amended (22 
U.S.C. sees. 1871-1876), assists, ‘‘on a basis of self-help and mutual co- 
operation, the efforts of free peoples to develop their economic resources 
and free economic institutions and to Increase their productive capabilities 
in agriculture as well as in industry.’ Loans, credits, guaranties and 
other financing operations, subject to their availability ‘‘from other free 
world sources on reasonable terms,’’ are to be economically and technically 
sound, give promise of contributing to the purpose quoted above, and take 
account of ‘‘possible adverse effects upon the economy of the United 
States.” The Fund shall support private investment and ‘‘will be most 
effective in those countries which show a responsiveness to the vital long- 
term economic, political and social concerns of their people, demonstrate 
a clear willingness to take effective self-help measures.’’ The corpus of the 
Fund is $1,800,000,000 through fiscal year 1961. The Secretary of State 
is Chairman of the Board, which includes the Chairman of the Export- 
Import Bank’s Board and the United States Executive Director of the 
International Bank. 

The President proposes that the International Cooperation Administra- 
tion, the Development Loan Fund and the local currency-lending activities 
of the Export-Import Bank with other foreign aid programs be integrated 
into a single administration. *8 


118 Part IV of message on Foreign Aid, H. Doc. 117, 87th Cong., Ist Sess. See also 
Senate bill 1983, 87th Cong., and hearings thereon. 
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Diplomatic immunity—Soviet citizen having rank in U. K. 8S. R. 
Foreign Ministry assigned to U. N. Secretarvat—diplomatic passport 


—effect of U. 8S. A. G-4 visa noting Secretariat affiliation ... im- 
munity under Article 105 of Charter and general international law 
rejected 


U.S. v. Mevexn. 190 F. Supp. 67. 
U.S. Dist. Ct., S. D. New York, Nov. 28, 1960.1. Herlands, D.J. 


[Defendant Melekh resisted removal to the Northern District of Dinois 
to stand criminal trial on three counts involving espionage, arguing that 
he had diplomatic immunity and that such immunity affected the pre- 
liminary proceeding of removal just as much as it would the issue of 
judicial jurisdiction on the merits. ] 


... We turn, as we must, to a consideration of the merits of defendant 
Melekh’s claim of diplomatic immunity. 


KI. 


A. statement of the material facts will sharpen the focus on the eon- 
trolling issues of law. ... - ; 

Significantly, the Soviet Ambassador’s letter does not state that Melekh 
was or is duly designated by the U. S. S. R. to serve as one of its repre- 
sentatives to the United Nations or that Melekh was or is on the staff 
of the U. 8. S. R. delegation to the United Nations or that Melekh ever 
performed or was ever assigned to perform any diplomatie duties in be- 
half of the U. 8. S. R. vis-a-vis the Government of the United States or 
any other government while he was here. 

On the contrary, the letter makes it unmistakably plain that, ever since 
his arrival in the United States on June 10, 1955, Melekh ‘‘has been 
attached to the Secretariat of the United Nations’’ in the capacity of 
**Chief of the Russian language section in the office of Conference Services 
of the Secretariat of the UN.” 

Melekh’s non-representative status with respect to the U. S. S. R. in 
relation to the United Nations and his non-diplomatie status with respect 
to the U. S. S. R. in relation to the United States are also evidenced by 
the terms of the American visas in his passport... . 


1 Excerpted text of opinion, ineluding headings therein. 
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. . each of the six American visas were, on their face, designated as 
‘Nonimmigrant Visa G-4,’’ pursuant to 22 C. F. R. 41.5; and three of said 
visas carried the notation that Melekh was an ‘‘employee of the U. N. 
Secretariat.” ... The Immigration and Nationality Act of 1952, section 
101(a) (11) defines the term ‘‘diplomatie visa’’ as ‘‘a nonimmigrant visa 
bearing that title and issued to a nonimmigrant in accordance with such 
regulations as the Secretary of State may preseribe.’?’ (Emphasis sup- 
plied.)* The regulations referred to are contained in 22 ©. F. R. Parts 
40 and 4l1.... 

The U. S. S. R. has, of course, the unrestricted sovereign right, for its 
own internal purposes, to confer any diplomatic rank on Melekh or to give 
him a diplomatie passport. But, in the context of the pending proceedings, 
there is no legal significance to the purely incidental circumstance that 
Melekh was a Second Seeretary of the Ministry of Foreign Affairs of the 
U. S. S. R. or that he arrived in the United States with a Soviet Diplomatic 
passport. 

The salient and uncontradicted facts are that, at all material times, 
Melekh came here in a nondiplomatie capacity and worked exclusively in a 
nondiplomatie capacity; that his official activities here were exclusively 
as a United Nations employee; that he is not a publie minister of a foreign 
state, authorized and received as such by the President, nor a domestic 
or domestic servant of one (ef. 22 U.S.C.A. §§252, 254); that he did not 
enter the United States as an emissary from the U.S. S. R. to the United 
States and he was never received as such; that he was never notified to the 
United States as attached to the Soviet Embassy; that he was never ac- 
eredited as a foreign diplomatic officer to any other government or to any 
international conference; and that he was never a member of the Soviet 
Delegation to the United Nations... . 

Melekh Is Not Entitled to Diplomatic Immunity Pursuant to Title 22 
U.S. C. A. Sections 252-254 

.. . disclaimer of possible immunity under Title 22 U. S. C. A. §252 
is defendant’s unavoidable concession to the manifest fact that he was not 
a Soviet diplomat accredited to and received by the Government of the 
United States. If he were, he would have received complete immunity. 
| Melekh Is Not Entitled to Immunity Pursuant to the International 

“ganizations Immunities Act of 1945 ? 

. . section 258d(b), relating to immunity from suit and legal process, 
provides that representatives, employees, and officers of international 
organizations have immunity only with respect to ‘‘acts performed by them 
in their official capacity and falling within their functions as such repre- 
sentatives, officers, or employees.” This provision does not confer general 
diplomatie status or immunity. United States v. Coplon, 1949, 84 F. 
Supp. 472. 

The foregoing provision adopted a functional criterion for determining 
the scope of immunity; and, in so doing, it did not differentiate between 

* By the court. 

2 Reprinted in 40 A.J.I.L. Supp. 85 (1946). 
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representatives of the Member States of the United Nations and, on the 
other hand, officials and employees of the Organization... 

. .. disclaimer of possible immunity under the International Organiza- 
tions Immunities Act can mean only that the defendant does not argue 
that the alleged criminal acts, as charged in the indictment, grew out of or 
were incidental to his official activities as a United Nations officer or 
employee. If the charged acts had been ancillary to his United Nations 
functions, the defendant would have received complete immunity under the 
International Organizations Immunities Act. 

Melekh Is Not Entitled to Immunity Pursuant to the Headquarters 
Agreement of 1947 ° 

... Under the . . . provisions of the Headquarters Agreement, diplo- 
matic immunity is granted to four categories of representatives of member 
nations of the United Nations. However, the defendant cannot avail 
himself of the Headquarters Agreement. He is not the principal resident 
representative of a member; nor is he a resident representative with the 
rank of ambassador or minister plenipotentiary; nor is he a resident 
member of the staff of one of the aforementioned emissaries; nor does 
defendant come within any of the other categories of individuals granted 
immunity under the Headquarters Agreement. 

The defendant’s non-reliance on the Headquarters Agreement of 1947 
silhouettes the fact that he does not construe his position—either as the 
Second Secretary of the Soviet Foreign Ministry or as a United Nations 
employee—to be equivalent to or inclusive of the position of representative 
of the U. S. S. R., to the United States... . 

An employee of the United Nations, as such, is separate and distinct 
from persons designated by foreign governments to serve as their govern- 
mental representatives in or to the United Nations. The distinction be- 
tween governmental representatives and United Nations officers appears in 
the United Nations Charter, Article 105, and in the International Organiza- 
tions Immunities Act of 1945, 22 U. S. C. A. §§288b and 288d. 

This distinction is of decisive importance in the present case because 
the Headquarters Agreement of 1947 carved out of the International 
Organizations Immunities Act of 1945 four categories of governmental’ 
representatives and conferred diplomatie immunity on oa tend 
however, United Nations officials and employees within the narrower ambit. 
of limited immunity as granted by the International Organizations Im- 
munities Act of 1945. The defendant neither qualifies for nor claims 
such immunity. 

The foregoing analysis reveals that the defendant’s position embraces 
these negative features: (1) the defendant does not claim that he was or 
is a diplomatie officer accredited to the United States or to any other 
government; (2) the defendant does not claim that the acts charged against 
him in the indictment were, directly or remotely, related to the functions 
of his United Nations employment; and (8) the defendant does not claim 
that he was a representative of the U. 8. S. R. to the United Nations or a 


3 Reprinted in 43 A.J.I.L. Supp. 8 (1949). 
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member of the staff of a U. S. S. R. representative to the United Nations. 
What, then, does the defendant affirmatively offer as the sources of his 
claimed diplomatic immunity? 

The two bases offered are: Article 105 of the United Nations Charter 
and the uneodified, general principles of international law. 

Melekh Is Not Entitled to Diplomatic Immunity Pursuant to Article 105 
of the United Nations Charter 

... Under Article 105(2) of the United Nations Charter, the United 
States has an obligation to provide the representatives of member nations 
and the officials of the United Nations with such privileges and immunities 
as are ‘‘necessary’’ for the independent exercise of their ‘‘functions in 
connection with the [United Nations] Organization.’’ 

... The language of Article 105 of the United Nations Charter, its 
legislative history and the intention of its draftsmen refute completely 
the defendant Melekh’s contention that the immunity granted by Article 
105 is ‘‘similar to the immunities granted to ambassadors and publie min- 
isters throughout the civilized world, including specifically immunity from 
jurisdiction.” ... 

In essence, the defendant claims that his government can create diplo- 
matie immunities in the United States simply by characterizing him a 
‘“diplomat’’ and sending him to work in the United Nations, regardless 
of his actual duties. Neither the United Nations nor the United States 
recognizes ‘‘such a broad and potentially dangerous power in member 
nations, all of whom agreed to the charter limitation to ‘such privileges and 
immunities as are necessary for the independent exercise of their func- 
tion.’ ’’ Comment, Jurisdictional Immunity of United Nations Employees, 
49 Michigan L. Rev. 101, 104 (1950). 

To discharge its obligation under the United Nations Charter, the 
United States has enacted the two statutes already considered: the Inter- 
national Organizations Immunities Act of 1945 and the Headquarters 
Agreement of 1947. These statutes do not limit the privileges and im- 
munities referred to in Article 105 of the Charter. On the contrary, they 
implement this country’s obligation to provide the necessary privileges 
and immunities for representatives to the United Nations and United 
Nations officials. Like Gubitchev’s activities in the Coplon ease, D. C. 
S. D. N. Y. 1949, 84 F. Supp. 472; Comment, 49 Mich. L. Rev. 101 [1950], 
the defendant Melekh’s alleged criminal acts fall outside the limits of any 
immunity that he is entitled to claim. 

Defendant Is Not Entitled to Diplomatic Immunity Under the Law of 
Nations 

Putting aside the federal statutes (i.e. the general diplomatie im- 
munities statute, the International Organizations Immunities Act of 1945, 
and the Headquarters Agreement of 1947) and the United Nations Charter, 
Article 105—the defendant seeks to establish his right to immunity by 
virtue of the Law of Nations. 

There can be no dispute about the proposition that American courts 
are bound to recognize and apply the Law of Nations as part of the law 
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of the land. See State of Kansas v. State of Colorado, 1907, 206 U. 8. 46, 
97, 27 S. Ct. 655, 51 L. Ed. 956. 

It is likewise indisputable that the diplomatic immunities statute (Title 
92 U. S. C. A. §252) is ‘‘generally declaratory of international law’’-and is 
‘designed to give it a specific local application.”’ 

. . . The authorities relied on by the defendant indicate the fundamental 
fallacy of his legal position. Most of these authorities deal with the in- 
apposite situation of admittedly diplomatic officers who were in transitu. 
For example, the cited discussion in 4 Hackworth, Digest of International 
Law (1942), 460, 461, related to a Russian diplomatic agent in Mexico 
who was en route to Mexico via the United States and who was exempt 
from a head tax applicable to persons entering this country. 

Similarly, in Bergman v. DeSieyes, D. C. S. D. N. Y. 1946, 71 F. Supp. 
334, a French diplomatie officer, duly accredited to Bolivia, was traveling 
through the United States to his post in the other country. Likewise, in 
Holbrook v. Henderson, 4 Sandf. 619 (Superior Ct. N. Y. C. 1851), the 
defendant, the duly accredited ambassador of Texas, having been duly 
received by the governments of England and France, was traveling through 
New York City on his return to Texas. 

The immunities of duly accredited diplomatic agents, while en route 
to their post (see Harvard Research in International Law, Draft Conven- 
tion on Diplomatie Privileges and Immunities, 26 A. J. I. L. Supp. 15, 
85-89 [1932] ) is a subject not involved in the case at bar. 

. . . Inasmuch as the defendant did not enter the United States in 1955 
or thereafter to date as a diplomatic officer and he has not been performing 
diplomatic functions or activities de facto or de jure in the United States, 
he is not entitled to diplomatic immunity under the general principles of 
international law even if it be assumed arguendo that the specific and 
limited immunities provisions of Article 105 of the United Nations Charter 
and of the federal statutes are not dispositive of the defendant’s claim. 

Even under the most liberal draft-proposal—i.e., that formal or official 
acceptance or reception by the receiving state is not controlling and that 
the officer obtains immunity at the moment when he enters upon the terri- 
tory of the receiving government-——it is an essential precondition to im- 
munity that the officer have in fact a diplomatic character when he enters 
and that he make known his position and status as such to the host 
government. See Harvard Research in International Law, Draft Conven- 
tion on Diplomatie Privileges and Immunities, 26 A. J. I. L. Supp. 15, 90 
(1982)... . 

Original Jurisdiction of the Supreme Court Not Applicable 

The Supreme Court has original and exclusive jurisdiction in proceedings 
against ambassadors or other public ministers of foreign states. Constitu- 
tion, Art. III, see. 2, clause 2; 28 U. S. C. A. §1251 (a) (2). 

As the defendant Melekh has no diplomatic status, he does not qualify 
as diplomatie agent or officer under any of the liberal definitions of ‘‘ public 
minister.’’ This is not a case within the original and exclusive jurisdiction 
of the Supreme Court. 
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Governmental immunty—suit for false representation of Canadian 
“settlement officer’’ as to economic opportunities in Canada—scope 
of official duty 


WALTIER v. THomson. 189 F. Supp. 319. 
U.S. Dist. Ct., 8. D. New York, Dec. 6, 1960. Bicks, D.J.” 


Plaintiff is a physician and surgeon. At all times here material, the 
defendant Thomson was officer in charge of the Canadian Government 
Immigration Service at the Canadian Consulate General in the City of 
New York. Mr. Thomson was certified to the Department of State as an 
officer of Canada whose ‘‘official activities . . include the interviewing 
of residents of the United States of America who might wish to immigrate to 
Canada... .’’? 

Plaintiff’s complaint, as amended, alleges that the individual defendant 
herein made false statements which induced plaintiff to immigrate to 
Edmonton, Alberta, Canada. Among the offending statements alleged are 
the following: 


‘“You’re a surgeon—don’t worry about anything. There’s an exam 
you must take to be licensed, which is just a matter of form. Alberta 
is my favorite place—they have just discovered gas, oil, titanium and 
gold. You will be a success there, and it’s the one place in Canada 
for you. J wish my stocks and bonds were as safe as your chances 
of success in Alberta. 


‘‘The exam is your only requirement. I anticipate that in your second 
year you will be making $30,000. Once you get to Edmonton and 
you’re a surgeon, which will take you only thirty days after you arrive, 
you'll have much happier birthdays.’’ 


A. D. P. Heeney, Ambassador of Canada to the United States appears 
as amicus curiae for the defendant Thomson and has submitted the sug- 
gestion of Her Majesty in Right of Canada, Queen Elizabeth II, that 
Canada ‘“‘is not subject to suit ... without Her consent whether the 
sult be brought directly against Her or Her Government or by way of 
suit against an officer of Her Majesty’s Government acting in course of his 
official duties and in Her Majesty’s behalf in the City of New York.” 

Plaintiff consenting, the United States Attorney has informed the 
Court of the Department of State’s response to a note, dated March 17, 
1960, from the Charge d’Affaires of Canada to the Secretary of State 
concerning the complaint herein. The Charge’s note requested the as- 
sistance of the Secretary of State in bringing to the Court’s attention that 
the defendant Thomson enjoys sovereign immunity. The Department’s 
reply, as communicated to this Court, is: 


* Excerpted opinion. Remaining footnotes are by the court. 

1 State Department note received at Canadian Embassy, November 21, 1956, con- 
tained in Appendix to communication from Hon. A. D. P. Heeney, Ambassador of 
Canada to the United States of America. 
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“Tt is a matter of record in the Department of State that Mr. Hubert 
W. P. Thomson is ‘Settlement Officer—Department of Citizenship and 
Immigration’ of the Canadian Government on duty at the Canadian 
Consulate General in New York City, that he held that position on and 
continuously subsequent to March 6, 1957, and that Mr. Thomson’s 
official duties include interviewing and advising prospective immigrants 
to Canada.’’ 


The statements which form the matrix of plaintiff’s claim, as reflected 
in the amended complaint, are all comments made by Mr. Thomson to 
plaintiff with respect to what plaintiff might anticipate upon arrival in 
Edmonton. The complaint specifically alleges that Mr. Thomson, at all 
times material herein, was an officer of the Canadian Government. We 
address ourselves solely to the application of sovereign immunity to the 
facts of this ease. 

A consular official is immune from suit when the acts complained of 
were performed in the course of his official duties. The Anne, 1818, 3 
Wheat. 435, 445, 4 L. Ed. 428; The Sao Vicente, 1922, 260 U.S. 151, 155, 
43 S.Ct. 15, 67 L. Ed.-179; Lyders v. Lund, D.C.N.D.CalL, S.D. 1929, 32 
F.2d 308; Carl Byoir & Associates v. Tsune-Chi Yu, 2 Cir., 1940, 112 F. 
2d 885,886; Carrera v. Carrera, 1949, 84 U.S. App. D.C. 333, 174 F.2d 496, 
498; Arcaya v. Paez, D.C.S.D.N.Y. 1956, 145 F. Supp. 464, 466, affirmed 
per curiam, 2 Cir., 1957, 244 F.2d 958; Tentative Draft No. 2, Restatement 
of the Foreign Relations Law of the United States, §§68, 69, p. 228. Thus, 
if the statements allegedly made to Waltier by Thomson were uttered in 
pursuance of Thomson’s official functions as a consular officer, then the 
suggestion of the Ambassador of Canada should be adopted and the de- 
fendant held immune. 

Arcaya v. Paez, supra, relied on by defendant, is inapposite. There, 
defendant was Consul General of Venezuela in New York City. Plaintiff, 
a Venezuelan citizen residing in New York, sought to recover damages for 
libel. The Court noted, “‘that a consul’s duties are commercial but that 
they may be enlarged by special authority. To be effective such an en- 
largement must, however, ‘be recognized by the government within whose 
dominions he assumes to exercise it.’ 145 F. Supp. at page 470; The 
Anne, supra. The Court found that the Department of State had recog- 
nized no such enlargement,? and remarked that it could ‘‘find nothing to 
indicate that defendant’s alleged acts were within the scope of his author- 
ity.” 145 F. Supp. at page 471. The Venezuelan Ambassador had sug- 
gested to the Department of State that an allegedly libelous letter published 
in the New York Times was written in pursuance of the defendant’s official 
duties. The Department merely submitted the Ambassador’s letter to the 
Court, without comment. 

Here, the parties, the Ambassador of Canada to the United States, and 


2 It is significant to note that the Department of State made no response to the 
Venezuelan Ambassador’s suggestion as to the status of the defendant in Arcaya v. 
Paez, supra. Here, as more fully appears in the text of this opinion, the Department 
has represented defendant’s status to this Court. 
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the Department of State are in accord that Mr. Thomson was sent to New 

York to interview and advise prospective immigrants to Canada.® Since 

the complaint itself alleges that the statements were ‘‘designed to induce 

the plaintiff to leave the United States,” £ it appears beyond peradventure 

that Mr. Thomson was acting in the course of his official duties. 
Accordingly, the complaint and amended complaint must be dismissed. 
So ordered. 


Nationahization—suit by nationalizing government for proceeds of 
sale of movables—act of state doctrine—effect of violation of inter- 
national law on nationalizing government’s claim to proceeds of sale 


Banco NACIONAL DE CUBA v. SABBATINO, as Receiver, and co-partners 
doing business as Farr, Wurruock & Co. Mimeographed opinion 
in No. 728, 60 Civ. 3929, 29 U.S. Law Week 2469. 

U. S. Dist. Ct., S. D. New York, March 31, 1961. Dimock, DJ. 


After a shipment of sugar was loaded the seller company, Cia Azucarera 
Vertientes (C.A.V.), was nationalized by the Castro regime in Cuba on the 
eround that it was an interest owned by nationals of the United States, 
which interests were to be nationalized in view of the ‘‘economiec and politi- 
cal aggression’’ arising from the reduction of the import subsidy paid by 
the United States with respect to Cuban sugar. See Executive Power 
Resolution No. 1, pursuant to Law 851, Official Gazette of Cuba, July 7, 
1960.1. The Court ruled that the sugar was still the seller’s and located 
within the territory of Cuba at the time it was taken. The main issue was, 
therefore, whether the buyer should pay over the proceeds of the sale to the 
plaintiff, claiming as the agent of the Government of Cuba. Excerpts from 
the opinion °? follow: 


If the Cuban nationalization deeree is not enforceable in the courts of 
this country plaintiff cannot recover. I may not refuse to enforce the 
nationalization decree on the ground that it did not comply with the 
formal requisites imposed by Cuban law, and I therefore must reject Farr 
Whitlock’s contention that there is an issue as to whether the decree was 


3 The suggestion that the making of false statements is not within the defendant 
Thomson’s official duties, since wrongdoing is never authorized, was laid to rest in 
Gregoire v. Biddle, 2 Cir., 1949, 177 F.2d 579, 581, where the Court said: ‘‘The decisions 
have, indeed, always imposed as a limitation upon the immunity that the official’s act 
must have been within the scope of his powers; and it can be argued that official 
powers, since they exist only for the public good, never cover occasions where the public 
good is not their aim, and hence that to exercise a power dishonestly is necessarily to 
overstep its bounds. A moment’s reflection shows, however, that that cannot be the 
meaning of the limitation without defeating the whole doctrine. What is meant by 
saying that the officer must be acting within his power cannot be more than that the 
occasion must be such as would have justified the act, if he had been using his power 
for any of the purposes on whose account it was vested in him.’’ 

4Complaint, par. 3. 1 Reprinted below, p. 822. 

2 The court’s footnotes, although of considerable interest, are omitted for lack of 
space. The excerpts from the opinion also carry references to authorities. We have 
reported the case for this issue prior to its printing in the National Reporter System, 
because of its importance, 
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in fact published in the Official Gazette of Cuba, as Cuban law is said to 
require. See, e.g., Underhill v. Hernandez, 168 U.S. 250; United States 
ex rel. Von Heymann v. Watkins, 2 Cir, 159 F.2d 650; Restatement, 
Foreign Relations Law of the United States § 28d(1) (Tent. Draft No. 4, 
1960) ; Note, Acts of State and the Conflict of Laws, 35 N.Y.U.L. Rev. 234, 
240-42 (1960) ; but see Shapleigh v. Mier, 299 U.S. 468, 471-73; Zander, 
The Act of State Doctrine, 53 Am. J. Int'l L. 826, 845-46 (1959). Nor 
am I free to refuse enforcement to the nationalization decree because it 
violates the public policy of the forum. E.g., Underhill v. Hernandez, 
168 U.S. 250; Oetjen v. Central Leather Co., 246 U.S. 297; Ricaud v. 
American Metal Co., 246 U.S. 304; Holzer v. Deutsche Reichsbahn-Gesell- 
schaft, 277 N.Y. 474; Luther v. Sagor (1921) 3 K.B. 582. 


[I. Act of State Doctrine] 


The crucial question remains, however, whether this court can examine 
the validity of the Cuban act under international law and refuse recognition 
to the act if it is in violation of international law. Apparently, no court 
in this country has passed on the question. See Restatement, Foreign Re- 
lations Law of the United States § 28d(2) and comment e. thereto (Tent. 
Draft No. 4, 1960) ; Zander, The Act of State Doctrine, 53 Am. J. Int’l L. 
826, 848, 845, supra. To be sure, there are dicta in a few cases but they 
furnish little aid. Contrast, e.g., Shapleigh v. Mier, 299 U.S. 468, 471, 
with Sulyok v. Penzinteziti, Ist Dep’t., 279 App. Div. 528, 535, modified 
per curiam, 304 N.Y. 704. Foreign forums have evidenced some willing- 
ness to examine the validity of foreign acts under international law but by 
far the strongest support for such examination has come from legal com- 
mentators and textwriters. I hold that in the circumstances of the present 
action the law of the forum will not enforce the Cuban decree if it is 
violative of international law. 

The doctrine that courts of this country will not examine the validity 
of an act of a foreign state insofar as it purports to be effective within 
the territory of the acting state has its source in our conflict of laws 
principles. The rule is thus a self-imposed restraint. Even if one were 
to suppose a requirement of international law that a state afford full 
faith and credit to the acts of another state, such a requirement clearly 
would not extend to an act of state which was in violation of interna- 
tional law. Probably the basic reason for judicial refusal to examine 
the validity of acts of foreign states is a wise recognition of and re- 
spect for the sovereignty of each state within its own territory, the 
right of each state to conduct its own internal affairs as it wishes. 
‘“We are not so provincial as to say that every solution of a prob- 
lem is wrong because we deal with it otherwise at home.” Loucks v. 
Standard Oil Co. of New York, 224 N.Y. 99, 111. The basis for such 
recognition and respect vanishes, however, when the act of a foreign state 
violates not what may be our provincial notions of policy but rather 
the standards imposed by international law. There is an end to the right of 
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national sovereignty when the sovereign’s acts impinge on international 
law. Judicial refusal to inquire into the validity of an act of a foreign 
state has also been due to a desire not to embarrass the Executive in its 
conduct of foreign relations. See Bernstein v. Van Heyghen Freres 
S A., 2 Cir., 163 F.2d 246, cert. den. 832 U.S. 772. The United States 
State Department has, however, delivered a note to the Cuban Government 
declaring the very nationalization law which plaintiff seeks to enforce to 
be in violation of international law. It can scarcely be believed therefore 
that judicial examination of the decree in the light of international law 
would embarrass the Executive. 

In contrast to the dearth of reasons for refusal to examine the validity 
under international law of the Cuban decree, the reasons supporting such 
examination seem to me to be compelling. Plaintiff is not a private litigant 
who may have acted in good faith reliance on the decree but is the financial 
agent of the Cuban Government and in my view stands in the shoes of 
that government in seeking to enforce the nationalization measure in the 
courts of this country. It is only a short step from the last premise to the 
conclusion that the Cuban Government is seeking directly the aid of this 
court in implementing its decree. In such circumstanees, it would be almost 
incomprehensible for the forum to implement a foreign violation of inter- 
national law (assuming arguendo that the decree is so violative) by ex- 
tending to the forum the operation of this international wrong. Courts 
of this country have the obligation to respect and enforce international 
law not only by virtue of this country’s status and membership in the com- 
munity of nations but also because international law is a part of the law 
of the United States, see The Paquete Habana, 175 U.S. 677, 700; U.S. 
Const. Art. 1, § 8, cl. 10; 1 Oppenheim, International Law 41-2 (8th ed., 
Lauterpacht, 1955), supra. The conclusion is inescapable that the decree 
in the present action is subject to examination in the light of the principles 
of international law. The effective method to promote adherence to the 
standards imposed by international law is to enforce these standards in 
municipal courts, particularly in view of the poverty and inadequacy of 
international remedies. Such enforcement of the standards imposed by 
international law will undoubtedly also have the healthy result of en- 
hancing respect for the acts of foreign states which are in conformity with 
international law. 


[Il. Legality of the Taking under International Law] 


The question for decision is thus whether the nationalization decree vio- 
lated international law. Both the decree and the law pursuant to which 
it was adopted stated candidly that the expropriations were defensive 
measures against actions by the United States Government to reduce the 
participation of Cuban sugars in the American sugar market. 

The Cuban law under which the nationalization deeree in issue was 
enacted was promulgated immediately after Congress amended the Sugar 
Act of 1948, 61 Stat. 922, 7 U.S.C. § 1100 et seq., to authorize the President 
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to reduce the sugar quota allot[t]ed to Cuba for the remainder of 1960 and 
through March 31, 1961. See Publie Law 86-592, July 6, 1960, 74 Stat. 
8380, 7 U.S.C. § 1158. Secretary of State Christian A. Herter gave the 
administration’s position in support of the measure in hearings before the 
House Committee on Agriculture. Mr. Herter stated that conferral on 
the President of the power to reduce the Cuban sugar quota was necessary 
in the national interest and to insure adequate supplies of sugar. He 
asserted that Cuba, which had in the past supplied about one-third of the 
United States’ total sugar quota, might not continue to be a dependable 
supplier of sugar because of her diversification of her economy and the 
consequent reduction of her sugar acreage and because of her increasing 
commitments to supply sugar to Communist bloe countries. Because of 
these and ‘‘other circumstances,’’ Mr. Herter declared that ‘‘this would 
be an appropriate time for the United States to seek ways to diversify its 
sources of supply and reduce the dependence of its consumers on Cuban 
sugar, the supply of which” might ‘‘become increasingly uncertain.” A 
reading of the legislative history, however, leaves no doubt that the basic 
reason for the legislation was to impose sanctions on a Government which 
Congress believed to be unfriendly and to place in the Executive a bargain- 
ing tool to obtam a change in the relations of the Cuban State toward this 
country. The immediate stimulus for the legislation was an impending 
deficit of domestic areas in filling their sugar quota, a deficit which would, 
under existing law, have afforded Cuba the option to supply an additional 
large amount of sugar above her quota to the United States’ sugar market. 

On the heels of Congressional conferral of the power on the President, 
the President issued a proclamation sharply reducing the Cuban sugar 
quota. Several weeks afterward, the nationalization decree in issue was 
promulgated, containing a recital that the reason for its ‘‘compulsory ex- 
propriation in favor of the Cuban State of property and enterprises 
owned by juridical persons that are nationals of the United States’’ was 
the aggressive acts of the Congress and the President of the United States 
in reducing the Cuban sugar quota. 

The Cuban law of July 6, 1960, pursuant to which the nationalization 
decree at issue was enacted, was declared by the United States Government 
to be violative of international law. The facts and law of the case, ir- 
respective of that determination of the Executive, require the same con- 
elusion by the Judicial with regard to the decree. 

Expropriation of C.A.V.’s property was not reasonably related to a 
public purpose involving the use of such property. The taking of the 
property was not justified by Cuba on the ground that the state required 
the property for some legitimate purpose or that transfer of ownership of 
the property was necessary for the security, defense or social good of the 
state. The taking was avowedly in retaliation for acts by the Government 
of the United States, and was totally unconnected with the subsequent use 
of the property being nationalized. This fact alone is sufficient to render 
the taking violative of international law. 
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In addition the present nationalization measure is contrary to the 
standards of international law because of its discriminatory nature. The 
act classifies United States nationals separately from all other nationals, 
and provides no reasonable basis for such a elassification. The decree does 
not justify the classification on the basis of the conduct of the owners 
in managing and exploiting their properties or on the basis of the im- 
portance to the security of the state where ownership of the property 
resides. The justification is simply reprisal against another government. 
Doubtless the measures which states may employ in their rivalries are of 
great variety but they do not inelude the taking of the property of the 
nationals of the rival government. 

Moreover the nationalization measure in the present action violates inter- 
national law because it does not provide adequate compensation for the 
taking of the properties. The decree which expropriated the property of 
C.A.V. provides no method of compensation, but the law pursuant to which 
the decree was adopted establishes the method to be applied in the present 
ease. Compensation is to be paid in Cuban Government bonds with a term 
of not less than 30 years and bearing interest at not less than 2 per cent per 
annum. ‘There is, however, a provision that annual interest shall be paid 
exclusively out of a fund to be set up by the National Bank of Cuba to 
consist of 25 per cent of the foreign exchange received by Cuba each year 
from sales of sugar to the United States in excess of 3 million Spanish long 
tons at a price of not less than 5.75 cents per English pound (free along- 
side). The bonds are to be amortized out of this same fund and the law 
authorizes the President of Cuba to determine how and to what extent the 
bonds will be amortized in a period of not less than thirty years. It is thus 
unclear from the law whether the bonds will be paid at maturity regard- 
less of the size of the fund. The value of the seized property for the 
purpose of payment is to be determined by appraisers selected by the 
President and Prime Minister of Cuba. As is evident from the preceding 
description of the method for compensation, payment of interest on the 
thirty year bonds is expressly conditioned on United States sugar pur- 
chases from Cuba. Indeed, were the sugar quota for Cuba to be restored 
tomorrow, contributions to the compensation fund, based on the ten year 
history of sugar purchases from Cuba before the year 1960, would be non- 
existent. The defects in the scheme are, however, more fundamental. The 
condition placed on the payment of interest on the bonds, as well as the 
uncertainty of payment at maturity, render the bonds unmarketable and 
valueless. Further, the value of the expropriated property is to be de- 
termined solely by appraisers appointed by the Cuban Government, an 
obviously adverse party to the interests of the persons whose property has 
been seized. Clearly, this is not adequate compensation within the require- 
ments of international law. 

Since the Cuban expropriation measure is a patent violation of inter- 
national law, this court will not enforce it. It follows that C.A.V. owned 
the sugar which was sold in the present case. . . " 
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NOTES 


Standing of alien corporation to sue in U. 8. Court of Ciaims—- 
contract claims—effect of reciprocity provisions in statute or treaty 


Over one dissent the Court of Claims held that Japanese corporations 
had standing to sue the United States in that Court on contract claims, 
despite the fact it cannot be proved by statutes or decisions that under 
Japanese claims law U. S. nationals could have maintained suits against 
the Japanese Government sounding in contract, as distinguished from 
tort. The Court reached this result by deciding that 28 U. S. C. §2502 
does not require strict reciprocity. The dissenting judge was of the view 
that the issue should be governed by what he regarded as stricter pro- 
visions in the later U. 8.-Japanese Treaty of Friendship, Commerce and 
Navigation, 4 U. S. Treaties 2063 (1953), particularly Article IV, §1 and 
Article XXII, §1, and that ‘‘national treatment’’ should be taken to mean 
‘‘equal treatment.” The majority stressed in dictum that in continental 
or civil law countries (including Japan) governmental acceptance of liabil- 
ity on contracts is so routine as to make it difficult to prove by statute 
and precedents that such is a rule of law. Nippon Hodo Co. v. U. Š., 
285 F. 2d 766 (U.S. Ct. of Claims, Jan. 18, 1961). 


Extradsution—remand to Commissioner on issue of probable cause— 
order not appealable by consul of claimant country 


Following discharge of the relator’s petition for habeas corpus, the fed- 
eral district judge remanded the case to the Commissioner to make a 
specific finding as to the sufficiency of the evidence to establish ‘‘probable 
eause’’ as required under both Federal extradition statutes and the ap- 
plicable (U.S.-Italian) extradition treaty. The Consul General of Italy 
appealed. Held: The district court’s order is not a final one and hence 
is not appealable. In concurring, Judge Medina specifically rejected ap- 
pellant’s additional argument that the remand was beyond the jurisdiction 
of the trial judge and hence appealable as void. U. S. ex rel. D’Amiceo v. 
Bishopp, 286 F. 2d 320 (U. S. Ct. A., 2d Cir., Jan. 23, 1961). 


Validation of German bonds—effect of treaty provision for arbitra- 
tion—election of remedies ) 


Defendant opposed plaintiff’s motion to require arbitration on the 
grounds that (1) the Federal Arbitration Statute was not applicable, be- 
cause the parties had not contracted to arbitrate and (2) an irrevocable 
election of remedies was made by plaintiff when it appealed from an order 
of the Validation Board denying validation. The court granted the motion 
to arbitrate. Judicial authority to direct arbitration rests on the U. S§.- 
German (Federal Republic of Germany) Treaty of April 1, 1953, rather 
than on the Federal Arbitration Act, 9 U. S. C. §2. The court also found 
that the plaintiff’s preliminary steps taken toward judicial review of the 
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Validation Board’s ruling was not an irrevocable election which, under 
the treaty, would bar arbitration. Cavac Cia. Anon. Venezolana v. Board 
for the Validation of German Bonds in the United States, 189 F. Supp. 
205 (U.S. Dist. Ct., S. D. N. Y., Oct. 27, 1960). 


American citizen domiciled abroad—effect on diversity jurisdiction 


Plaintiff, an American citizen formerly domiciled in Pennsylvania, ac- 
quired, prior to suit, domicile in Mexico. It was held that suit in U. S. 
Federal Court under 28 U. S. C. §1832 could not be maintained, because 
plaintiff was neither a citizen of a ‘‘different state [of the Union]’’ or a 
‘‘aitizen of a foreign [national] state.’ Pemberton v. Colonna, 189 
F. Supp. 480 (U. S. Dist. Ct., E. D. Pa., Nov. 23, 1960). 


Patents—foreign investors—reliance on date of invention prior to 
fiing—treaty does not govern statute 


In an interference proceeding, patent rights to date of invention prior 
to filing in the United States were denied an Italian inventor on the ground 
that the statute, 35 U. S. C. § 104, governed. The court found that the 1952 
statute did not contradict Article VIII of the Italo-American Treaty of 
July 26, 1949, 63 Stat. 2268, providing for national and most-favored- 
nation treatment, but noted that if there had been repugnance, the statute 
would be controlling in a national court. Monaco v. Hoffman, 189 F. 
Supp. 474 (U. S. Dist. Ct., D. C., Dee. 8, 1960). 


Personal service outside territorial jurisdiction—anvalidity—service 
on foreign government—sovereign immunity issue not reached 


A contract between the plaintiff and the Cuban Government contained a 
provision that the defendant would consent to jurisdiction by courts in 
New York over controversies which might arise out of the contract. 
Plaintiff had the Minister of the Presidency of Cuba personally served in 
Havana in an in personam proceeding based on the contract. A defense 
motion to vacate service was granted, the Federal Court sitting in New 
York finding that, despite Gilbert v. Burnstine, 174 N. E. 706 (N. Y. Ct. of 
App., 1981), the service was not authorized under the New York Civil 
Practice Act, applicable in the Federal proceeding under Rule 4(d) (7) 
of the Federal Rules of Civil Procedure. Berlants Construction Co. v. 
Republic of Cuba, 190 F. Supp. 126 (U. S. Dist. Ct., 8. D. N. Y., Dee. 13, 
1960). 


U. S. Verritories—Guanr—executiwe order closing territorial waters— 
effect of Organic Act 


Defendant was charged under the U. S. Criminal Code with unlawfully 
entering the Guam Island Naval Defensive Sea Area, established under 
Executive Order 8683, February 14, 1941, as amended, and defined by that 
Order as extending from extreme highwater marks to the three-marine-mile 
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limit of territorial waters. The defendant’s contention was that the 
Organic Act of Guam, enacted in 1950, was an exercise by Congress of 
dormant power to provide a government for Guam and hence repealed the 
power of the President to govern and control Guam in his capacity as 
Commander-in-Chief of the United States Armed Services. The court did 
not agree with defendant’s contention that the Organic Act worked a repeal 
by implication of the Executive Order under reference and denied de- 
fendant’s motion to dismiss the charge. U. 8. v. Angcog, 190 F. Supp. 
696 (U. S. Dist. Ct. of Guam, Jan. 25, 1961). 


Legislative jurisdiction of United States—Narcotic Drug Import and 
Export Act—applicability at U. X. airbase in Japan 


In a criminal proceeding against a member of the Armed Services under 
the Uniform Code of Military Justice, the ruling of the Staff Judge Advo- 
cate at the military trial, that the U. S. Narcotic Drug and Import Act 
applies at any place where the United States has police power, was upheld. 
A dissenting opinion expressed the view that extraterritorial effect should 
not be given to a Federal statute unless Congress has clearly indicated an 
intent that it should have such effect. U. 8. v. Wilmont, 11 U. S. Ct. Mil. 
App. 698, 29 C. M. R. 514 (U. S. Ct. Mil. App., July 29, 1960). 


Nationalization—effect of Cuban expropriation decree upon power of 
N. Y. court to appoint receiver for Cuban corporation 


A Cuban corporation argued against the authority of the receiver ap- - 
pointed to mobilize its choses in action localized in New York (e.g., debts 
owing to the corporation) that all the assets in question had been national- 
ized by the Cuban Government and hence that the receiver had no title. 
The court refused to give effect to the Cuban deeree on the grounds that it 
was repugnant to the public policy of the forum. Schwartz v. Cia. 
Azucarera Vertientes-Camaguey de Cuba, 208 N. Y. Supp. 2d 833 (Sup. 
Ct., N. Y., Spee. Term, King’s Co., Oct. 18, 1960). Affirmed, insofar as 
appointment of the receiver was temporary pending trial on the issue 
whether the corporation had ceased to do business in New York, 207 N. Y. 
Supp. 2d 288 (Sup. Ct., App. Div., N. Y., Nov. 14, 1960). Appointment 
of a temporary receiver pending trial on the issue of cessation of business 
was also ordered in Manalich v. Cia. Cubana de Aviacion, 8. A., 209 N. Y. 
Supp. 2d 225 (Sup. Ct., N. Y., Special Term, King’s Co., Oct. 17, 1960). 


Governmental immumty—assets of nationalized Czechoslovakian com- 
pany—burden of proving particular assets not within Department 
of State’s suggestion of immunity 


On June 22, 1959, the Department of State declared that it accepted as 
true the statement of the Czechoslovak Government that certain listed 
assets upon which execution was sought were the property of that govern- 
ment and recognized and allowed their immunity from execution. On De- 
cember 19, 1959, the Department by a second letter declared: ‘‘. . . the 
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suggestion of immunity filed . . . was not intended to be a determination 
by the Department of any controversy ... as to the ownership of any 
securities involved in the case or to deprive... [a claimant] of the 
opportunity to establish ownership of any security ...’’ Following the 
receipt of the second letter the New York court in 1959 denied the Czecho- 
slovak motion to modify a previous order appointing a receiver for the 
assets in New York of the nationalized concern, but granted leave to the 
Czechoslovak Government to prove its claim of ownership as to certain 
assets. In 1961, on the basis of a third letter from the Department, the 
Czechoslovak Government again moved to modify the original order. In 
its third letter the Department of State said that its second letter had 
merely been intended to make it clear that the allowance of immunity 
would not cover assets which a private claimant could prove had remained 
his under Czechoslovak law (e.g., not reached under the Czechoslovak act of 
nationalization). It did not mean that the Czechoslovak Government would 
be required to prove in court its ownership of property with respect to 
which its claim of immunity from execution had already been recognized 
and allowed by the Department of State. The court noted that in the 
instant proceeding the Czechoslovak Government sought, with the aid of the 
third letter, to have its immunity declared absolute as to the receiver alone, 
that is, to prevent the receiver from proving particular assets not to be 
owned by the Czechoslovak Government. This the court labeled ‘‘hybrid 
immunity.” It refused to accept the proposition that the Executive Branch 
of the Federal Government could use its authority to recognize and allow 
immunity to make ‘‘class distinctions of ownership.’’ ‘‘Clearly this phase 
of the suggestion is an intrusion upon the judicial function.’’ Accord- 
ingly the motion was denied, but the Czechoslovak Government was given 
leave to appear before the referee, who was instructed to take proof of the 
governmental ownership claimed and report to the court. Stephen v. 
Zivnostenska Banka, Nat’l Corp., 218 N. Y. Supp. 2d 396 (Sup. Ct., N. Y., 
Spee. Term, N. Y. Co., Jan. 12, 1961). 


Rupture of diplomatic relations—effect on standing of foreign govern- 
ment to claim immunity for vessel—suspension of action 


The Government of Cuba attempted by several cross libels to intervene 
in an admiralty proceeding (brought by a drydock company to enforce a 
maritime lien) to assert the immunity of the vessel as being one in which 
the Cuban State has mortgage and possessory interests. At the time of 
the hearing the United States had broken diplomatie relations with the 
previously reeognized Castro regime in Cuba. The court held in a 
Memorandum Opinion, so far unpublished,* that, until such time as diplo- 


* A photostatic copy of the mimeographed issue of the court’s opinion was received 
through the courtesy of a member of the Society. Originally it had been the Editors’ 
intention to withhold report on this case until the opinion should be reported in the 
National Reporter System. However, in view of our decision to report Banco Nacional 
de Cuba v. Sabbatino, et al., in this issue of the JOURNAL, p. 741 above, the instant case 
ig also included. 
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matie relations with the Republic of Cuba might be resumed, the plea of 
sovereign immunity was not available on behalf of the Government of Cuba. 
The court further ruled that the action did not abate and that it was not 
subject to dismissal: ‘‘. . . It simply means that the action is suspended 
until the Government of the Republic of Cuba is again recognized [sic] 
by the United States of America.’’ Compania de Transportes Mar Caribe, 
S. A. v. M/T Mar Caribe, Admiralty Docket No. 808; Banco de Fomento 
Agricola e Industrial de Cuba v. M/T Mar Caribe, ibid. No. 305; National 
Institute of Agrarian Reform v. M/T Maribe, ibid. No. 307, mimeographed 
Memorandum Opinion (U. S. Dist. Ct., S. D., Texas, Corpus Christi Div., 
Jan. 27, 1961). 


DECISIONS FROM THE OTHER AMERICAN REPUBLICS * 
(1) Mexico 


Stolen Automobile Convention—constitutionality under Mexican Con- 
stitution 


Jose Terrazo Anton claimed before a lower Federal court that he was 
dispossessed of his car under an order issued by the Seeretary of Foreign 
Relations, pursuant to Article II of the U. S.-Mexican Convention on 
Stolen or Embezzled Motor Vehicles (50 Stat. 1333 (1958)). He filed a 
writ of amparo, contending that the treaty was unconstitutional and asking 
return of his car. The Federal Judge dismissed the writ. 

Anton then appealed to the Supreme Court; and this body, in a lengthy 
opinion, affirmed. In its decision, the Supreme Court examined again the 
validity of the convention, already examined in eases 4300/50, 679/53, 
2083/53, 1810/53 and 1946/53, and reaffirmed that the treaty is valid. 
The Court noted that application of the convention by local authorities 
sometimes was made in violation of due process of law, because individuals 
are deprived of their property without the benefit of a ‘‘day in court.’’ 
Indeed, in this case, it appears that the police officials acted without a 
prior hearing being given the complainant. Nonetheless, the complainant 
was later given an administrative hearing by the Ministry of Foreign 
Relations which complied with Constitutional requirements and thus the 
error was cured. 

In summary, the opinion reaffirms that the convention is not per se 
unconstitutional and that the due process requirement of prior Mexican 
Supreme Court decisions is met by a hearing conducted by the Foreign 
Ministry. Terrazo Anton v. Procurador General de la Republica y 
Secretario de Relaciones Exteriores, Case 7885/58 before the Supreme 
Court, 2nd Panel, Boletin de Información Judicial, Ano XV, N° 150 (1960). 


* The Editor of the Section is pleased to announce that, beginning with the above 
ease, Dr. Cesar Sepulveda, Director of the Institute of Comparative Law of the National 
Autonomous University of Mexico, and professor and author in the field of international 
law, has undertaken to report in English national decisions from Mexico and others 
of the American republics for Judicial Decisions. 
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(2) Argentina * 


Universal Copyright Convention—internal cffect—absence of national 
legislation 


Suit by a Spanish publishing company against an Argentine one for 
infringement of the plaintiff’s alleged rights to the Spanish-language ver- 
sion of Pasternak’s Doctor Zhivago. Plaintiff claims by way of assignment 
from the Italian publishing concern, which allegedly signed with Pasternak 
in Moscow in 1956 a publication contract which provided for the as- 
signment of translation rights by the Italian concern. The Argentine de- 
fendant’s main contention was that the Universal Copyright Convention 
(6 U. S. Treaties 2731; T.I.A.S., No. 3824; 216 U.N. Treaty Series 132) 
did not afford the substantive rule for the case, because it had not been 
implemented by Argentine legislation. The trial court rejected the argu- 
inent and held the convention applicable. That the Soviet Union had not 
ratified the convention was seen as immaterial if Argentina had. How- 
ever, the court noted that under Article 3 of the convention its application 
depends upon proof that publication was with the authorization of the 
author. A photocopy of the contract between Pasternak and the Italian 
concern is not sufficient proof where the existence of the contract is put into 
dispute. The court recognized that difficulties of proof would present 
themselves at trial on the issue of fact, but added that at this stage, in view 
of the uncertainty surrounding the actuality of a contract, it would not be 
necessary to deal further with defendant’s arguments based upon Soviet 
law or the lack of Soviet ratification of the convention. Editorial Noguer, 
S. A. v. Editorial Forjador, et al., 6 Revista de Jurisprudencia Argentina 
218 (1959) (Criminal Chamber of the Capital, 4th Section, May 5, 1959). 


Trealies—internal effect—later conflicting decree law 


The plaintiff imported from Brazil in 1952 a shipment of yerba male 
which for various reasons stayed in Argentine customs for a considerable 
period. When it was released, increased duty was assessed under decree 
laws of 1951 and 1952, which the plaintiff paid under protest and now 
sues to recover. The plaintiff eontended that his duty should have been 
assessed under the Brazilian-Argentine treaty of 1940, which provided 
in Article 7 that Brazilian imports to Argentina should not in future be 
dutiable at higher rates than those in effect under Argentine law on the 
day of the signing of the treaty. The Supreme Court of Argentina 
affirmed a decision for the plaintiff, stating: ‘‘. . . this international act 
being supreme law for the nation, it is obvious that the aforementioned 
Article 7 prevails over the decrees...’ Martin & Co., S. A. v. The 
Argentine Nation, 241 Fallos de la Corte Suprema de Justicia de la Nacion 
276 (Supreme Court of Justice of the Nation, September 5, 1958). 


* Reported, in Spanish, by Dr. Juan Carlos Puig of Rosario, Argentina, in December, 
1960. It is known that in some countries there is a considerable time lag between the 
decision of cases and their reporting in available source books. 
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UNITED STATES Decisions on NATIONALITY 


Citizenship. Naturalization of Estevez, 189 F. Supp. 705 (E. D. Pa. 
Dec. 9, 1960) : Petitioner, who acquired derivative nationality as a minor 
on the naturalization of his father, lost such derivative nationality on later 
eancellation of father’s naturalization, although such cancellation was not 
for actual fraud, because the ‘‘saving clause’’ of the Nationality Act of 
1940 (8 U.S. C. §747(a)) prevents the application in this case of 8 U.S. C. 
§738(d), which latter, if applicable, would have precluded this result, 
except in situations where the parent’s naturalization was canceled for 
actual fraud. | 

Naturalization. Posusta v. U. 8., 285 F. 2d 583 (2nd Cir., Jan. 6, 
1961): Petitioner was held to be of good moral character as against the 
contention that the petitioner lacked such character for having become her 
present husband’s paramour in 1936 and borne him two children prior to 
their eventual marriage in 1959, following his divorce in 1954; ‘‘a person 
may have ‘good moral character’ though . .. delinquent on occasions in 
the past; it is enough if [s|he shows that [s]he does not transgress the 
accepted canons more often than usual.” Grzymala-Stedlecks v. U. K., 285 
F. 2d 886 (5th Cir., Jan. 20, 1961): Petitioner is not disqualified from 
naturalization by 8 U. S. C. §1424 as a result of his enrollment in the 
Polish Naval Academy, which automatically involved membership in a 
Communist organization, because such enrollment was for the purpose of 
‘‘obtaining employment, food rations, or other essentials of living .. .”’ 
within the meaning of the above statute. Naturalization of Estevez, see 
“Citizenship” above: Petitioner was held to be disqualified from naturali- 
zation because, after being told by a chief petty officer at a Naval re- 
cruiting station in 1938 that he was not eligible for naval service because 
foreign born, he claimed exemption in 1941 under Forms DDS 3801 and 304, 
whereas if he had known of the U.S.-Spanish treaty of July 3, 1902, 33 Stat. 
2105, he could have claimed exemption under Revised Form DDS 301 
without consequent permanent ineligibility for citizenship. Naturalization 
of Dobric, 189 F. Supp. 688 (D. Minn., Dec. 21, 1960): Petitioner was 
found to lack good moral character and hence to be ineligible for naturali- 
zation, because he failed to support his two infant children who remained 
in Italy with his wife, whom he divorced in the U. S. after she refused 
to accompany him here; ‘‘. . . the responsibility of parenthood springs 
from the Canons of the Everlasting, so aptly described in our great Ameri- 
can Charter, declaratory of the rights of man as ‘the laws of Nature and 
of Nature’s God... 2 7 

Denaturalization. Costello v. U. 8., 365 U. S. 265 (Feb. 20, 1961): 
Concealment by Costello of the fact that bootlegging was his true occupation 
at the time of his naturalization during the prohibition era supported the 
conclusion that there had been concealment and willful misrepresentation 
sufficient to support denaturalization; dissent by Douglas and Black, J.J.: 
“. . . bootlegging’ per se would [not] have been a ground for denying 
naturalization to an alien in the 1920’s. If it were, it would be an act of 
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hypocrisy unparalleled in American life...’ U. 8. v. Lucchese, 365 
U.S. 290 (Feb. 20, 1961): Companion ease to Castello, above, holding 
that dismissal of a denaturalization proceeding because the Government 
had not filed a ‘‘good cause” affidavit would not bar a subsequent de- 
naturalization proceeding against the same defendant. 

Deportation. McKay v. Turner, 283 F. 2d 728 (9th Cir., Oct. 24, 1960) : 
Motions to restrain and stay deportation were denied where, after a prior 
unsuccessful effort, new legal arguments but no new facts were submitted, 
and where all the new legal arguments had previously been settled by 
Supreme Court decisions contrary to the movants’ contentions. Wong 
Kwok Sui v. Boyd, 285 F. 2d 572 (9th Cir., Dee. 14, 1960) : Decision of the 
trial court that on the weight of the evidence, including a blood test, peti- 
tioner had not established his citizenship by birth, was sustained. Chao- 
Ling Wang v. Palliod, 285 F. 2d 517 (Tth Cir., Dee. 27, 1960) : Probability 

\t a deserting alien naval officer would be tried in Formosa for his failure 

» return in obedience to orders would not be ‘‘physical persecution’’ au- 
horizing the withholding of deportation. Chan Chuen v. Hsperdy, 285 F. 
'd 353 (2nd Cir., Dee. 30, 1960): Hong Kong is a ‘‘eountry,’’ within the 
aeaning of the statute, to which the alien could be deported. Marinelli v. 
ryan, 285 F. 2d 474 (2nd Cir., Jan. 4, 1961) : Conviction of the offense of 
ouching a boy under 16 with sexual intent is conviction of a erime involv- 
ng moral turpitude, justifying deportation. U. S. ex. rel. Sollazzo v. 
isperdy, 285 F. 2d 341 (2nd Cir., Jan. 18, 1961) : A conviction for bribery 
f a participant in an amateur sport is a conviction for a crime involving 
noral turpitude, justifying deportation. Berghoefer v. Johnson, 285 F. 2d 
762 (5th Cir., Jan. 18, 1961) : Per curiam affirmance of an order of deporta- 
ion as against the alien’s contention that the District Director should have 
reopened an earlier proceeding, not appealed from, and given leave to apply 
for voluntary departure nunc pro tunc. Spinella v. Esperdy, 188 F. Supp. 
5385 (S. D. N. Y., Oct. 11, 1960): A collateral attack on a prior, final, 
effectuated deportation order will not be permitted unless the court is con- 
vineed that the former proceedings involved a gross miscarriage of justice. 
U. S. ex. rel. Szlajmer v. Esperdy, 188 F. Supp. 491 (8. D. N. Y., Oct. 26, 
1960): Under the facts, the alien was deprived of the privilege of being 
represented by counsel before the Board of Immigration Appeals; ease was 
remanded and temporary injunction against deportation granted. 

Miscellaneous. U. §. ex. rel. Perez-Varella v. Esperdy, 285 F. 2d 723 
(2nd Cir., Dee. 22, 1960): Dismissal of habeas corpus was affirmed 
in the case of a crewman who had deserted a Spanish naval training vessel 
in an American port, because the treaty between the United States and 
Spain of July 3, 1902, 33 Stat. 2105, providing for the summary arrest and 
return of deserters was not abrogated by subsequent statutes dealing with 
the treatment of merchant seamen who desert in United States ports. JU. 8. 
ex rel. Szlajmer v. Esperdy, 188 F. Supp. 491 (S. D. N. Y., Oct. 26, 1960) : 
Habeas corpus was sustained against the master of a Polish vessel on the 
ground that the seaman’s claim of political asylum entitled him to a hear- 
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ing under a statute authorizing the Attorney General to grant political 
asylum. Clouse v. Andoman, 189 F. Supp. 78 (N. D. Ind., Oct. 31, 1960) : 
An alien in the United States on a student visa cannot acquire ‘‘residence’’ 
in the State of the Union where he lives and goes to school within the 
ambit of an argument that only ‘‘non-residents’’ may be served with 
process In automobile injury cases under a Non-resident Motorist statute 
in the forum State. 


BOOK REVIEWS AND NOTES 


Studies in World Public Order. By Myres S. McDougal and Associates. 
New Haven: Yale University Press, 1960. pp. xx, 1058. Index. $15.00. 


Readers of the numerous writings of Professor McDougal, Sterling 
Professor of Law, Yale University, and a former president of the American 
Society of International Law, will be delighted to find some of his out- 
standing works collected in one source; moreover, this volume is one that 
the practicing lawyer should enjoy possessing in both his personal and 
professional library. 

The author and his colleagues—William T. Burke, Florentino P. Feli- 
ciano, Asher Lans, Richard N. Gardner, Harold D. Lasswell, Gertrude 
G. K. Leighton, Leon Lipson, and Norbert A. Schlei—bring together articles 
that have previously appeared elsewhere, primarily in the Yale Law Journal 
and the AMERICAN JOURNAL OF INTERNATIONAL Law, for the purpose of 
offering the reader a comprehensive analysis, theory, and general frame- 
work of a policy-oriented jurisprudence capable of dealing effectively with 
‘£... those features of the world social process, including both goal values 
and implementing institutions, which are protected by law’’ (p. x). 
Thus, the author states his purpose, along with that of his associate 
Tarold D. Lasswell, as an attempt to offer ‘‘. .. a contextual policy- 
oriented jurisprudence, postulating as its overriding goal the dignity of 
man in an increasingly universal publie order’’ (p. ix). In addition to 
offering the general theory, framework, and intellectual procedures of such 
a universal and fundamental jurisprudence, an attempt is made—very 
effectively in the opinion of the reviewer—to apply the theoretical legal 
structure to pressing disputes in current international law and relations. 

It follows that ‘‘[t]he primary focus of a policy-oriented, contextual 
jurisprudence, designed to serve the goals of a world public order of human 
dignity, must, accordingly, be upon these complex world social and power 
processes and their interrelations, and especially upon the factors which 
affect particular decisions within such processes’ (p. x). The view is 
taken that: (1) full utilization must be made of the ever expanding 
knowledge of the social and behavioral sciences; (2) the interrelations of 
community social and power processes at their various levels must be 
included; (3) the public order of any society is dependent on the scheme 
of the global order as to both its inclusive and exclusive interests; (4) the 
common interest (or common law of mankind) must be maintained in a 
elobal legal ‘‘system’’ ‘f. . . to secure the greatest production and widest 
sharing of the values of human dignity” (p. xii). 

Specifically, the twelve distinct chapters are grouped together under 
four main headings, the first being entitled ‘‘The Framework of Inquiry,”’ 
comprising among others, the splendid essay, ‘‘Leeal Education and Public 
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Policy: Professional Training in the Public Interest,’’ which attempts to 
attack the most fundamental level in any legal regime—the education pro- 
vided future legal statesmen. Naturally, reform is advocated by McDougal 
and Lasswell, particularly as to the ultimate aim of such instruction. Ac- 
cordingly, they maintain: 


. . if legal education in the contemporary world is adequately to 
serve the needs of a free and productive commonwealth, it must be 
conscious, efficient, and systematic training for policy-making. The 
proper function of our law schools is, in short, to contribute to the 
training of policy-makers for the ever more complete achievement of 
the democratic values that constitute the professed ends of American 
polity. (p. 46.) 


The reviewer can only urge the reader to investigate, at his leisure, the . 
amplification of the above proposal. 

‘Strategies for Minimum Order,” the second section of the book, the 
most carefully developed portion of the publication, presents an eight-part 
treatise entitled ‘‘Treaties and Congressional-Executive or Presidential 
Agreements: Interchangeable Instruments of National Policy,’’ containing 
an exhaustive evaluation of the relationship between the various means by 
which the United States obligates itself with foreign governments. Fur- 
thermore, the relationship between international law and domestic law— 
as governed by the United States Constitution—is carefully examined with 
a view toward the future development as indicated by actual practice of 
the entire global scheme by which our Nation undertakes international com- 
mitments in a wide variety of pressing areas. 

The third major division of the work, ‘‘Strategies for Management of 
Sharable Resources,’’ offers three shorter articles dealing with the law of 
the high seas and outer space, with particular emphasis upon the con- 
flicting interests of two main groups of nations, namely, those who desire 
to exclude all others from the utilization of the natural resources of the 
sea (including the right of passage and communication) as against those 
advocating that the benefits to be derived from the oceans and outer space 
should be so employed as to benefit all of the peoples of the world to the 
fullest extent possible. The reviewer particularly enjoyed the article, 
written with Norbert A. Schlei, on ‘‘The Hydrogen Bomb Tests in Per- 
spective: Lawful Measures for Security,’’ in which the recent American 
atomic tests in the Pacific are justified as a lawful exercise of limited 
sovereignty over areas of our United Nations Trust Territory and the 
surrounding areas of the high seas; hence, the argument that the United 
States has violated international law is forcefully refuted on the ground 
of necessity as to both our national defense and the protection of the 
Free World. 

The volume is rounded out by the fourth major division, ‘‘Strategies 
for Optimum Order,’’ in which a former address by the author to the 
American Society of International Law is used to conclude the inquiry; 
consequently, ‘‘Perspectives for an International Law of Human Dignity” 
is defined as the process of authoritative decision-making of a world public 
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order where values of human dignity and freedom are shaped by persua- 
sion rather than coercion based on power polities, economic pressure, and 
military force. In brief, the author proposes that scholars, advocates, 
counselors, and decision-makers must help mankind develop from its 
present position of possible global destruction by modern weapons that he 
describes as a ‘‘balance of terror’’ to ‘f... a more complete world publie 
order—toward an integrative universalism—in which the values of human 
dignity may be fulfilled and made more secure” (p. 990). 

Therefore, the attempt is made merely to conduct an inquiry, insofar 
as his basic frame of reference—policy orientation—becomes involved with 
the values and legal norms of the international system and, finally, to indi- 
cate how lawyers may contribute to the attainment of the clarification of 
international law by the use of legal techniques oriented toward a policy 
approach for the purpose of assuring (1) human survival and (2) the 
emancipation of the human being in all parts of the world to his fullest 
status and with proper protection under law. 


The most insistent contemporary challenge to all of us, lawyers and 
nonlawyers alike, committed to human-dignity values, is to devise and 
execute a strategy of communication which will create in the effective 
decision-makers of the world the appropriate predispositions to put 
such an international law into controlling practice. (p. 1018.) 


The reviewer submits that the essays are most provocative and will 
stimulate the mind of any serious reader who is gravely concerned with the 
state of the developing international law in our century. 


W. PAUL GoRMLEY 


Philosophical Anthropology and Practical Politics. By F. S. C. Northrop. 
New York: Macmillan Company, 1960. pp. xi, 384. Index. $6.50. 


Professor Northrop, in a series of writings, has progressed from abstract 
philosophy to practical advice, but practical advice grounded ‘in broad 
philosophical and scientific generalizations. He believes that law inheres 
less in its physical sanctions, as asserted in the theories of Hobbes, Austin, 
and Marx, than in its normative content. The real sanction of law depends 
on the degree in which it expresses the culture or ‘‘living law” of the 
people to whom it applies. He finds anthropological support for the 
proposition that every culture, however primitive, flows from philosophical 
premises which give it coherence and unity, and, however much these 
premises appear to differ, they all have something in common making 
possible some form of integration in a more general legal system. Finally, 
he believes, following Sir Henry Maine, that resistance to such integration 
flows from the elements of ‘‘status’’ in most legal systems which, with 
wider contacts, tend to be subordinated to the concept of ‘‘contract,’’ 
utilized by the great Roman jurists to synthesize the jus civile of the 
Mediterranean countries, including Rome itself, into the jus gentium and 
jus naturale of the Justinian Code. i 

He points out that the same process was attempted by the sixteenth 
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and seventeenth-century jurists to create international law on the basis of 
express or presumed consent of the nations. The concept that law reflects 
power, and the contradiction between norms based on ‘“‘status’’ and those 
based on ‘‘contract’’ continue, he thinks, to obstruct rational action by 
foreign offices, courts and jurists toward developing effective international 
law and also certain aspects of constitutional law. Neither the problems 
of Little Rock nor those of the ‘‘cold war” can be solved, he thinks, by 
the application of power nor by denying the possibility of a more general 
law reconciling differences, nor can the ‘‘cold war’’ problem be solved by 
the construction of a paper world constitution, but only by ‘‘taking the 
time and trouble to determine what the complex and diversified living 
law of the world is’’ (p. 18). 

The debt which Professor Northrop owes to historical jurists like Maine 
and sociological jurists like Ehrlich and Pound is indicated in his footnotes. 
- He, however, in the course of his book, pays tribute to cultural anthropolo- 
gists like Paul Radin and Clyde Kluckhohn, to neurophysiologists like 
Warren S. McCulloch and Walter Pitts, and to the inventors of thinking 
machines like Norbert Wiener and John von Neumann. From such writers 
he has evolved a theory of the correlation of neurological, observable, con- 
eeptual, and logical phenomena to form a legal theory. He has also learned 
from many physicists, philosophers, mathematicians, linguists, biologists, po- 
litical scientists, and internationalists. His erudition is great, his ideas are 
arresting, his logic is generally satisfying, and his criticisms, especially of 
contemporary practitioners in the arts of international relations, are cogent. 

‘The blurb on the jacket says the book answers the question ‘‘Can War 
be Avoided?” by a ‘‘qualified yes.” Whether his prescriptions defining 
the qualification are sufficient, whether they will convince the public and 
statesmen, and whether action upon them will produce a peaceful, law- 
governed world remain to be seen. The difficulties are indicated by his 
final prescription : 

In short, the people and their leaders everywhere must be taught 
the imageless, formal ethic of the law of contract, thereby learning that 
they can perfectly realize their non-codifiable jen, Nirvana, or Brahman 
goal value only if they combine its intuitive indeterminate and un- 
codifiable experience of the morally good, the politically just and re- 
ligiously Divine with the more formal, imageless type of goal value 
which free democratic law-of-contract philosophy defines and of which 
the prophets and saints of the three Semitic religions of the Middle 
East and the West had a premonition in their concept of God as an 


imageless determinate logos who transcends and transforms differ- 
entiated intuitive immediacy. (p. 354.) 


Judging by what has gone before, this seems to mean that for a time 
international law must be mainly concerned with establishing mutual re- 
spect for territorial sovereignties, each of which applies the ‘“‘living law 
habits of the majority of people in the community” (p. 4), but gradually 
universal principles may infiltrate each of these communities through edu- 
cation, assisted by skillful legislation, moving its ‘‘living law’’ toward ac- 
ceptance of those principles. The immediate task is, therefore, the ap- 
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plication of international law as established by custom and treaty, but the 
ultimate task is to discover the ‘‘general principles of law recognized by 
civilized nations” through comparison of different legal systems and de- 
ductions from verified sociological and psychological propositions. 

The reviewer believes that the book, in bringing knowledge from numer- 
ous disciplines to bear on the problems of international law and interna- 
tional relations, has made important contributions in these fields. A 
reader who can master prose like the above-quoted 110-word sentence can 
learn much about the nature of the human person, of the nation, of par- 
ticular nations, especially the Soviet Union and Communist China, and 
about the kind of world that is desirable and possible. He will also find 
much to ponder concerning the errors and mistakes about ideology and 
foreign policy in current thinking on both sides of the Iron Curtain and 
about suggestions for correcting these errors and mistakes. The author 
does not hesitate to give detailed advice to foreign service officers, legis- 
lators, and educators. It is to be hoped that the book will command the 
attention it deserves among these various classes of potential readers, as 
well as among students of international law and general jurisprudence. 


QUINCY WRIGHT 


Guide to Legislation on Restrictive Business Practices—Europe and North 
America. Organization for European Economie Co-operation. 3 vols. 
Vol. 1: 804 pp.; Vol. 2: 408 pp. (1960) ; Vol. 3: 267 pp. (1961). Paris: 
European Productivity Agency, OEEC. $6.00 per volume. 


One of the most surprising and impressive legal developments of the 
past decade has been the enactment, in countries presumably impregnated 
with the cartel mentality, of national legislation directed against cartel 
practices. The publication, under the auspices of the Organization for 
European Economie Co-operation, of these three loose-leaf volumes, re- 
printing the texts of the restrictive business practice legislation of thirteen 
countries, the European Economie Community (‘‘Common Market’’) and 
the European Coal and Steel Community, and containing useful back- 
ground and explanatory material, constitutes official recognition of the 
importance and continuity of this trend towards more liberal economic 
policies. 

These volumes have obvious utility for the international businessman 
and his advisers, whose operations must conform to the new national and 
supranational (Community) policies. Similarly, they should intrigue the 
student of international law and organization and the comparative lawyer. 
Thus, it is interesting to compare the utterly diverse legislative and ad- 
ministrative antitrust approaches of the ‘‘Common Market’’ countries, 
Germany, France, The Netherlands and Italy, and to speculate as to how 
they will mesh in with the obligations imposed on those countries by the 
antitrust provisions of the Rome Treaty establishing the Common Market. 
Italy is the extreme case indicating the long road that some of these 
countries have traveled from the regimented national economic philosophies 
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of the 1930’s and 1940’s; since the only official recognition of the new 
dispensation is the government’s bill to set up a commission to study the 
problem, the text of the relevant Fascist legislation of 1932, 1937 and 
1942 is reprinted. Unfortunately, the governmental nature of this compila- 
tion precludes publication of the Draconian proposals of the so-called left 
wing of the Christian Demoeratic Party, which would make even the 
hardened United States antitrust practitioner shudder. 

Towards one end of the economic spectrum, The Netherlands has in- 
sinuated, within the framework of a highly collaborative social ethos and 
system of industrial organization, a program for the abrogation and modi- 
fication of restrictive agreements that are found to be against the public 
interest. At the other end is the German law of July 27, 1957, which, 
contrary to the general European tradition of merely regulating cartel 
abuses, commences with an absolute prohibition against cartel practices. 
Only time can tell whether the prohibitory approach taken by the German 
statute and the Common Market Treaty will be significantly eroded by 
statutory exceptions, administrative weakness or lack of public support. 

Somewhere in between is the new French legislation which is prohibitory 
in form and outlaws resale price maintenance, refusals to sell and dis- 
criminatory conditions of sale, but operates in an administrative framework 
that makes it in practical effect a statute regulating cartel abuse. 

Passing to the countries in the European Free Trade Area group, the 
United Kingdom represents the biggest departure from past cartel tra- 
ditions. Its 1956 Restrictive Trade Practices Act, its third legislative stab 
at the problem since 1948, establishes a register for cartel agreements, and 
a special judicial tribunal for the review of such cartel agreements on the 
basis of proceedings initiated by the Registrar. If the agreement fails to 
conform to one of seven ‘‘gateway’’ tests, it is to be deemed contrary to 
the public interest—a burden of proof that represents a sharp deviation 
from conventional Anglo-Saxon jurisprudence. As of August 7, 1959, six 
hundred such agreements had been abandoned prior to the initiation of 
court proceedings, and the decisions of the Restrictive Practices Court, four 
of which are summarized in the volume, are surprising in their scope, 
particularly the decision invalidating a price-fixing agreement in the 
chronically depressed Lancashire cotton industry. 

Equally illuminating are the Swedish, Danish and Norwegian laws, 
with their emphasis on the registration of restrictive agreements and on 
publicity as a sanction for remedying eartel or monopolistic abuses. The 
Irish law of 1953 establishes a Fair Trade Commission, which makes reports 
on restrictive trade practices on the basis of which the Minister for In- 
dustry and Commerce may prohibit or modify those practices which are 
against the publie interest. 

By the way of instructive contrast, these volumes contain the texts of 
the main United States antitrust laws, with an audacious but necessary com- 
pression of their judicial and administrative implementation into some 32 
pages. Enthusiasts about the superiority of the United States competitive 
system should take note of the condemnatory attitude toward resale price 
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maintenance evidenced in the legislation of France, the Scandinavian 
countries and Canada. The section on Canada, whose basic antitrust phi- 
losophy parallels that of the United States, has an interesting selection of 
court decisions which invite comparison with antitrust court opinions in 
this country. Students of comparative administrative law will be im- 
pressed by the diversity of administrative and legal procedures for attain- 
ing comparable economic objectives set forth in these volumes. 

It is to be hoped that the Organization for European Economic Co- 
operation will be encouraged to continue this hopeful exercise in interna- 
tional business and legal education, and that future loose-leaf supplements 
will contain additional information on the direction and efficacy of the 
administrative and judicial implementation of the statutory policies in- 
volved. 

SIGMUND TIMBERG 


American Foreign Policy. Edited by Harold Karan Jacobson. New York: 
Random House, 1960. pp. xi, 756. Index. $6.50. 


The book under review is designed to ‘‘assist in clarifying and raising 
the level of public debate’’ insofar as it bears on foreign policy issues.* 
Grounded on the assumption that the ‘‘rele of the general public in the 
public debate is to set boundaries, to broadly delimit the range of ac- 
ceptable alternatives,’’ it exhibits faith in the capacity of the people not to 
participate in day-to-day policy-making or even to understand all the issues, 
but to exercise wisely a residual veto power.’ 

To this end the editor has selected and reprinted in full forty-eight 
articles culled from about thirty sources. He moves from such broadly 
inclusive topics as ‘‘The Democratic Process,” the ‘‘National Interest’ 
and the ‘‘ World Environment’’ to areas only slightly less specific such as 
the Soviet threat, NATO, the recognition of the Communist Government 
of China, military policy, foreign trade and the United Nations. The at- 
tempt is made to present contrasting points of view, an attempt which is 
only partially successful, since opposing views rarely start from the same 
premises and thus fail to lock horns.’ 

The list of authors, which is broadly representative of both academic 
and governmental circles, contains many familiar names and some sur- 
prising omissions. As might be expected, the articles vary in length and 
depth of analysis, yet the general level of discourse, keyed to the intelligent 
reader who does not elaim to be a specialist, is fairly evenly sustained. 
Perhaps a willingness to pare down a few of the longer essays and to 
eliminate the more patently polemical contributions would have added to 
the enduring value of the collection. 

1 Page v. 2Page 13. 

3 This is visible, for instance, in the articles on the recognition of the Communist 
Government of China. Mr. Walter Robertson assumes that recognition has great 
symbolic significance. His discussion is also based on a non-two-China premise. Pro- 


fessor Quincy Wright’s analysis is based on different premises as is that of Mr. Reinhold 
Niebubr (pp. 460-490). 
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It should not surprise international lawyers to discover that specific 
legal problems are largely ignored. This does not mean that “‘law’’ (in- 
eluding international law) is not a factor in shaping policy; it only implies 
that disputes over legal issues are not considered eritically Important. 
It may be suggested that the weakness of the collection lies less in this 
omission than in a conception of the foreign policy process too narrowly 
limited to governmental attitudes and decisions. The publie debate would 
be better informed if the impact of private corporations, agencies and indi- 
viduals on government policy and their rôle in shaping policy inde- 
pendently of government were put into focus. Despite these omissions, the 
collection, in keeping with its major purpose, provides a set of highly 
interesting and timely essays. Perceptively written Introductory Notes by 
the Editor and judiciously selected bibliographies add to its value. 


Harpy ©. DILLARD 


The Saar Conflict 1945-1955. By Jacques Freymond. London: Stevens 
& Sons, Ltd.; New York: Frederick A. Praeger, 1960. Published under 
the auspices of the Carnegie Endowment for International Peace, Euro- 
pean Center. pp. xxviii, 395. Index. $10.00. 

Die Saar zwischen Deutschland und Frankreich. By Per Fischer. Berlin 
and Frankfurt: Alfred Metzner Verlag, 1959. pp. 308. Index. DM. 
19.50. 


These two recent volumes provide us with a thorough discussion of the 
postwar Franeo-German conflict over the Saar. The study by Professor 
Freymond, the director of the Graduate School of Advanced International 
Studies at Geneva, is the first in a new series sponsored by the European 
Center of the Carnegie Endowment for International Peace. In this series, 
five conflicts will be examined by distinguished European scholars; the 
coming volumes will deal with the E'raneo-Moroeean and Anglo-lranian 
cerises, with Cyprus and with Trieste. The Director of the European 
Center, John Goormaghtigh, will write a concluding and comparative 
work. Professor Freymond’s volume has appeared in German as well as 
in French. Per Fischer has served in the Secretariats of the Council of 
Europe and of the Western European Union. 

Both writers studiously avoid polemical judgments and political biases, 
although Mr. Fischer, who is German, frequently criticizes French moves 
or arguments as well as the domestic policies of the pro-French government 
of Johannes Hoffmann in the Saar. His entire study and two thirds of 
Mr. Freymond’s are devoted to an historical account of the conflict. Mr. 
Fischer’s is the more detailed, especially on the events which followed the 
referendum of 1955; Professor Freymond’s is more probing, and also more 
clearly and sharply presented. The rest of his book is a systematic survey 
of the various forces which shaped policies in France, in Germany, and in 
the Saar: the leaders, political parties, labor and business unions, publie 
opinion. The focus throughout Mr. Freymond’s work is on the main 
decisions which marked the ten-year conflict, and on the factors which 
produced them. 
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Both authors show that, out of the four parties to the dispute, three 
were in a most ambiguous position. France never overcame the original 
contradiction between her desire to impose her economie and political con- 
trol on the Saar and her attempt to weaken the lure of Germany by giving 
to the Saar a broad autonomy. When France accepted the idea of a 
European solution, she did her best to combine it with the maintenance 
of her own privileged position. Germany’s leaders were caught between 
their determination to achieve a reconciliation with France and the need to 
avoid any solution in the Saar which would undermine the Federal Re- 
public’s stand on the Eastern provinces. The Hoffmann regime tried to 
show to the Saarlanders that autonomy would be the best status for them, 
but was perpetually embarrassed by French measures which seemed to 
deny such autonomy. Only the pro-German groups in the Saar had a 
clear-cut position, and the ban enforced against them by Hoffmann gave 
them the added benefit of martyrdom. Both writers stress that the German 
and French Governments, in their attempts at negotiating an agreement, 
were frequently paralyzed by their domestic opposition: the Social Demo- 
crats in Germany, the Gaullists in France (whose remarkable representative 
in the Saar, Gilbert Grandval, also fought against such attempts). Both 
authors point ont that France’s policy tended to be self-defeating: French 
business groups and opinion in Lorraine resented the reconstruction of the 
Saar industry and the economic union between the Saar and France; the 
Saar’s share of the Marshall aid to France remained very low. 

The writers, in their assessment of the reasons why the Saar finally 
decided to revert to Germany, differ in their emphasis. Mr. Fischer’s hero 
is Adenauer, because the Chancellor had endorsed a supranational solu- 
tion; his villains are the French nationalists who, m 1954, killed the dream 
of European federal integration. According to him, the Mendés-France- 
Adenauer agreement of October, 1954, was not really a European solution 
any longer: it provided only ‘‘Kuropeanization without Europe,’’ in con- 
trast to the draft which the Council of Europe had adopted six months 
earlier. Consequently, according to Mr. Fischer, the 1954 deal had no 
real attraction for the population of the Saar. Mr. Freymond agrees that 
the appeal of the European ideal was nil in 1955; but he makes no such 
sharp distinction between the varieties of European solutions; his hero, 
if any, is Mendés-France, who did after all negotiate (with impressive 
speed) a European solution with Adenauer. The ultimate repudiation of 
this agreement by the Saarlanders, according to the Swiss scholar, was 
due to two main factors: the decline in France’s economic and political 
position after 1950, as compared to Germany’s recovery, and the permanent 
contradictions in French policy which have been mentioned above. Mr. 
Freymond’s judgment of Grandval is much more balaneed than Fischer’s: 
Grandval was not just a French nationalist, he often acted as the spokesman 
for genuine Saar autonomy—and thus was more consistent than either 
the straight nationalists, or the half-hearted ‘‘Europeans.’’ 

One of the lessons of the Saar conflict which both authors underline 
is the vanity of repression (of the kind which hit the pro-German parties 
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in the Saar) as long as no positive measures are taken to offset the appeal 
of the opposition. Another lesson, which Mr. Freymond’s admirable sur- 
vey of the forces involved brings out, is that only the relative indifference 
of publie opinion (including major economic interests) made possible first 
the agreement of 1954, and finally the settlement of 1956. The Saar 
quarrel had never ceased being of minor importance for the two countries 
concerned. The same, of course, cannot be said of some of the other con- 
flicts which the new Carnegie series will cover. 


STANLEY HOFFMANN 


Treaty-Making Power. By Hans Blix. London: Stevens & Sons, Ltd.; 
New York: Frederick A. Praeger, 1960. pp. xviii, 414. Index. $16.00. 


Who may negotiate and sign international agreements and how far the 
powers of a negotiator or a signer extend are sometimes matters of conse- 
quence, particularly since an increased percentage of agreements enter into 
force without being subjected to ratification. Upon whom does the obliga- 
tion of good faith rest when, following an almost carefree current tend- 
ency, one state does not require the representative of another who is neither 
head of state nor foreign minister to exhibit his full powers to sign and 
that person does so in excess of his authority? To this and other questions 
related to the treaty-making power a Scandinavian scholar has addressed 
himself, carefully distinguishing the municipally relevant from the inter- 
nationally relevant, and tendencies from established rules. 

Dr. Blix approaches his subject with a concern both for what happens 
in practice, of which he presents and analyzes numerous examples, and for 
theories that have been set forth in an effort to explain what happens, 
although the latter presentation includes what may seem to be an excessive 
reference to Bittner and Chailley as representatives of two extreme view- 
points. In any case, the necessary distinctions are made between stages 
of the process of making the various types of international agreements and 
authorizations to perform each task, as well as those between the powers 
of heads of states and of governments, of foreign ministers, of diplomatic 
agents empowered to negotiate or to sign a particular agreement, and of 
department heads given a general authorization to conclude agreements 
related to their particular areas of concern. 

In his conclusions upon competence to conclude treaties on behalf of the 
state, the author rejects the idea that an organ concluding a treaty without 
being authorized under constitutional law is Incompetent under interna- 
tional law. The rejection rests on the ground that the members of the 
international community have not displayed a mutual interest in upholding 
constitutional rules generally or those relating to democratic control in 
particular. He also rejects the theory that the head of state possesses 
plenary treaty-making power under international law, for modern heads 
of states are frequently deprived of all political power. Instead, Dr. Blix 
subseribes to what he labels ‘‘the theory of apparent ability.’’ This he 
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sees as having the merits of avoiding the complications of lack of uniformity 
in constitutional requirements for treaty-making and resultant minute 
evaluations of foreign municipal law or embarrassing inquiries directed to 
other governments, as well as eliminating such distinctions as that between 
notorious and other constitutional provisions and that between revolution- 
ary governments, whose competence might have to be determined by ap- 
parent ability anyhow, and governments acting unconstitutionally. A. fur- 
ther argument employed in support of the theory of apparent ability is 
that international tribunals are not called upon to base their decisions upon 
the fine points of constitutional law. 

Of particular note among the meritorious sections of this book are those 
on the treaty-making competence of authorities and governments in exile 
and, perhaps of particular value as the vicissitudes of newly won inde- 
pendence become manifest in former colonies, of revolutionary governments. 
This reviewer would have been more pleased if consideration could have 
been given to Netherlands practice since 1953, particularly to the relation- 
ship between the agent’s competence and the procedure of tacit legislative 
consent. But he is content to forego that broadening of the study in view 
of the references to Swedish practice, as well as to more familiar practices 
as also set forth in the numerous references listed in a most useful 
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The United States and the United Nations: Promoting the Public Welfare. 
By L. K. Hyde, Jr. New York: Manhattan Publishing Co., 1960. pp. 
xiv, 249. Index. $3.00. 


This volume is part of the series of national studies on international 
organization initiated by the Carnegie Endowment for International Peace 
some years ago; it is the second work in the series which deals with United 
States policies and attitudes toward the United Nations. Its author, Louis 
K. Hyde, served as an adviser to the U. S. Representative on the Economic 
and Social Council of the United Nations. 

Mr. Hyde covers the period 1945-1955 and deals with U. S. plans and 
tactics in the fields of aid to refugees, technical assistance and economic 
development, and human rights. The chapters which describe American 
initiatives—and retreats—in those areas are somewhat kaleidoscopic and 
glib. Mr. Hyde is very much aware of, and rightly mentions, the argu- 
ments of those who, in the United States, objected to such schemes as 
UNRRA, or ITO, or SUNFED or the draft covenants on human rights; 
but there is a certain cheerful heartiness in his style which tends to be 
a bit annoying (a sub-heading in one of the chapters reads: ‘‘an accident 
befalls the ITO’’). More interesting and thought-provoking are Mr. 
Hyde’s early chapters about traditional U. S. values and wartime planning, 
and his conelusion. Mr. Hyde shows that the road traveled by the United 
States has gone from idealism to legalism; bold proposals have been fol- 
lowed by retreats which left other U.N. Members puzzled and angry, and 
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which were often caused by Congressional opposition or by business fears. 
It is in the area of economie and social affairs that the problem of com- 
munication between the United States and the postwar world has been most 
troublesome. As Mr. Hyde puts it, the United States discovered that 
human beings were not all the same, that laissez-faire was not welcome 
everywhere, that European recovery and international trade were not the 
only issues; the United Nations has played a major réle in educating the 
United States about a world which turned out to be eminently different 
from what the wartime leaders had expected and prepared for. In Mr. 
Hyde’s words, those leaders had wanted to universalize the U. S. philosophy 
of life, U. S. domestic institutions and various American practices in inter- 
national affairs. Frustration at being unable to fulfill those hopes has at 
times led U. S. policy-makers to take purely negative stands or to use 
stalling tactics. By and large a pattern of adjustment and acceptance of 
reality has finally emerged; whether this is enough, or whether a return 
to bold initiatives in the areas concerned is not indispensable, is a point 
which Mr. Hyde unfortunately (if cautiously) refrains from discussing. 


STANLEY HOFFMANN 


La Politica Internacional de Colombia. By Germán Cavelier. Bogota: 
Editorial Iqueima, 1959. Vol. I: pp. 311; Vol. II: pp. 375; Vol. IIT: 
pp. 351; Vol. IV: pp. 221. Indices. Bibliography. 


The diplomatic history of Colombia mirrors the diplomatic history of 
many Latin American states. Here is the struggle for independence, the 
search for security within the framework of an association of states, the 
internecine disputes over boundaries, the political and economie concessions 
to the pressures of more powerful states, the admixture of idealism and 
opportunism in the formulation of policy. In this four-volume study, part 
of which was first published in 1949, German Cavelier analyzes major 
issues arising in Colombian foreign policy from the founding of the Re- 
publie to 1959. 

The first volume, covering the period 1820-1860, treats the union of 
Colombia with Venezuela and Ecuador and its dissolution; Colombian 
relations with other Latin American states as well as with the United 
States, France, and Great Britain; Bolivar’s ill-fated Congress of Panamá 
of 1826; and the development of international rivalry over transit rights 
in the Isthmus of Panama. Volume II, covering the period 1860-1903, 
deals with Colombia’s boundary negotiations with neighboring states, the 
first Pan American Conference in 1889, the events leading up to the inde- 
pendence of Panamá in 1908, and includes an account of the Cerruti 
Arbitration, the ‘‘most protracted, complex, and costly’’ claims case in 
Colombian history. The third volume, which is described as covering 
the period 1903-1959, actually eoneludes with the 1941 boundary settle- 
ment with Venezuela. In this volume the author discusses the lengthy ne- 
gotiations between Colombia and the United States following the Panama 
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episode which culminated in the 1914 Treaty for the Settlement of Dif- 
ferences, which had the distinction of reposing in the United States Senate 
for seven years before it was finally approved in amended form. In the 
author’s opinion this treaty marked a decline in the ambit of international 
influence of Colombia. He might have noted that the constitutionality of 
this same treaty was at issue before the Supreme Court of Colombia as 
recently as 1958. The rest of this volume is devoted to an examination of 
the Leticia dispute with Perú of 19382-1934, and also includes an account 
of the negotiations leading to the conclusion of the 1941 Boundary Treaty 
with Venezuela. In the fourth volume, which serves as an appendix to 
the third, the author deals with the celebrated Colombian-Peruvian Asylum 
Case in the context of a general discussion of the practice of diplomatic 
asylum in Latin America. He is critical of the judgments of the Interna- 
tional Court of Justice in the Asylum Case and of the method of termina- 
tion of Haya de la Torre’s asylum in the Colombian Embassy by resort to 
the face-saving device of expelling the APRA leader from Pert, an act 
which the author considers to be a derogation of Colombia’s sound legal 
position in the case. He notes that Colombia, which had firmly supported 
the rights of the asylum state in the Haya de la Torre Case has, since 1957, 
adopted a ‘‘drastically restrictive position’’ in respect to the grant of 
diplomatie asylum, a position close to that of Perú in the Haya de la Torre 
Case. This conclusion is based, however, upon the examination of a num- 
ber of grants of asylum to Colombian political fugitives in foreign embassies 
in Bogota, from which evidence one might also conelude that when Colombia 
is the territorial state, it will favor a ‘‘restrictive’’ policy regarding diplo- 
matie asylum, while it will adopt a more generous attitude when it is the 
asylum state. In this same volume, the author refers to grants of diplo- 
matie asylum in Europe and points out that the United States did not 
refuse asylum in its Legation at Budapest to Cardinal Mindszenty, although 
it had not granted diplomatic asylum in any Latin American state during 
the present century. It may be noted, however, that although the United 
States is not favorably disposed toward the practice of diplomatic asylum, 
this country has made such grants in a number of instances in Latin 
America since 1900 (e.g., case No. 58 in the author’s list of instances of 
grants of diplomatie asylum). 

This well-documented study is based primarily upon Colombian, Ecua- 
dorian, and Venezuelan official sources and includes an extensive bibliog- 
raphy of other sources. The first three volumes are supplied with maps 
of the various disputed boundaries. The fourth volume contains a list of 
349 instances of grants of political asylum, mainly diplomatic, in Latin 
America, with some reference to grants in Spain im the 1930’s and in 
Hungary and Portugal in the 1950’s. This list, while hardly exhaustive 
as far as Latin America is concerned, is a useful checklist for students 
of political asylum. While Mr. Cavelier’s study regrettably does not treat 
aspects of Colombian foreign policy after 1941, other than the Colombian- 
Peruvian Asylum Case and some later asylum incidents, it is, nonetheless, 
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a scholarly and informative contribution to the literature in the field of 
Latin American international relations. 
ALONA E. Evans 


Razvoj Pravnog Sistema Ujedinjenih Nacija u Svetlosti Teorije Med- 
junarodnog Prava (1955-1958) [Evolution of the Legal System of the 
United Nations in the Light of the Theory of International Law (1955- 
1958)]. Belgrade: Section of International Law of the Institute for 
International Policy and Economy, 1959. pp. 448. 


This book is more than an anthology of systematically ordered excerpts 
and condensations of various monographs. It is an attempt to explain the 
main aspects and detect the trends of the recent (1955-1958) development 
of the U.N. legal system and to do so through the writings of legal 
theoreticians and scholars of various countries and through the analysis of 
source materials produced by the United Nations. 

The book, published in the Yugoslavian (Serbo-Croatian) language, is 
divided into two major parts, preceded by an elaborate introduction and 
followed by a comprehensive bibliography. A short closing chapter in 
English explains briefly its content and how it is organized, stating that 
‘an effort was made to cover various points of view and trends in the 
theory of International Law regarding the U.N.”’ 

The first part consists of eondensations of 97 monographs, 67 written 
by outstanding foreign authors (58 by American and Western Europeans, 
9 by U.S.S.R. authors) and 30 by Yugoslav authors. These monographs, 
published in various languages during 1955-1958 in 34 leading legal 
periodicals and similar publications, were selected from over 650 relevant 
monographs published during that period in various Western and Com- 
munist countries and listed in the Bibliography (pp. 400-445). Sixteen 
are condensations of monographs published in American periodicals 
(AMERICAN JOURNAL OF INTERNATIONAL Law, and International Organiza- 
tion, Boston). The condensed monographs are systematically grouped 
under twenty different topics. 

The second part consists of texts of various resolutions of U.N. organs and 
of texts of other acts important to the evolution of the U.N. legal system. 

The Introduction, an exhaustive monograph by Lj. Aéimovié, a Yugo- 
slav scholar, analyzes, in the light of all the material here published, two 
problems: (1) Was the Charter de facto (informally) amended by practice 
during 1954-1958? (2) Has the United Nations satisfied during the same 
period the basic purposes for which it was established? The author con- 
cludes that during that period the U.N. practice represents a legally un- - 
objectionable ‘‘evolution’’ of the Charter’s organie rules, but not an 
‘famendment’’ thereof, and that during the same period the United Nations 
has achieved positive results in all fields of its activities, and that those 
results as a whole represent progress. 

It is a useful Wook that will acquaint local readers of that Marxist 
country with the evolution of the law concerning the basic problems of the 
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United Nations, especially those readers who do not have sufficient knowl- 
edge of foreign languages or an easy opportunity to inform themselves 
otherwise as to the views of such a representative cross-section of foreign 
legal authors. In selecting and condensing the material the editors have 
shown a high degree of professional knowledge and skill, and a scientific 


impartiality. 
p y IvAN SOUBBOTITCH 


La Conferencia de Ginebra y la Anchura del Mar Territorial. By Alfonso 
García Robles. Mexico: 1959. pp. viii, 438. Index. 


This study of the distinguished Mexican statesman and noted writer on 
topics relating to international politics and international law deals with the 
question of the breadth of the territorial sea in the light of the first United 
Nations Conference on the Law of the Sea. Dr. Garcia Robles was a mem- 
ber of the six-man delegation of his country. In particular he represented 
Mexico in the First Committee of the Conference which was in charge of 
the problems of the territorial sea and the contiguous zone. The book eon- 
sists of 155 pages of text, followed by 281 pages of documentary materials. 
The study is divided into ten chapters of varying length. The first two 
deal in general with the organization of, and results achieved by, the first 
United Nations Conference on the Law of the Sea. The next seven chapters 
treat the specifie subject of the breadth of territorial waters and present 
a résumé of the historical development of the question, an analysis of the 
special case of Mexico, a discussion of the League of Nations Hague Confer- 
ence of 1930, a synopsis of the inter-American resolutions, a summary of 
the work of the International Law Commission, a detailed account of the 
endeavors of the First Committee of the Geneva Conference and, finally, 
an advance appraisal of the policy conflicts which the Second Conference 
on the Law of the Sea (which took place after the publication of the book) 
would have to resolve. The final chapter, entitled ‘‘Conclusions,’’ outlines 
the possible avenues that the second conference should pursue in orcler 
to attain a solution which both corresponds to current international practice 
and is equally aeceptable to all nations. In the opinion of the author, a 
flexible rule establishing a maximum of twelve nautical miles, such as was 
advocated by India, Yugoslavia and Mexico at the first conference, would 
be the most realistic and promising formula. 

While Dr. Garcia Robles’ work can hardly be hailed as a great and 
searching contribution to the literature on the breadth of the territorial 
sea, especially as it fails to analyze the economic, strategic and psychological 
reasons which have prevented the different nations from reaching any 
accord on the subject, it has very considerable practical merits. First of 
all, it transeribes into a coherent and graphic narrative the occurrences, 
data and documents which otherwise would have to be eulled from the 
bulky and tedious Official Records of the First United Nations Conference 
on the Law of the Sea (A/Conf. 18/38). Secondly, it reproduces and 
thus preserves the full texts of pertinent statements by the delegates of the 
various nations that were distributed in mimeographed form and are only 
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summarized in the Official Records. Finally, it gives a full account of the 
particular position of Mexico and of the efforts undertaken by the delega- 
tion of that nation, not least by Dr. Garcia Robles himself, in order to 
harmonize Mexico’s traditional claims with the over-all aim of a progres- 
sive development and codification of international law. 


STEFAN A. RIESENFELD 


BRIEFER NOTICES 


La Question de la Zone Contigué devant la Conférence de Genève de 1958. 
By H. Wiebringhaus. (Sarrebruck: 1960. pp. 53.) 

Le Probléme de la Conservation et du Développement des Ressources 
Biologiques de la Mer devant la Conférence de Genéve de 1958. By J. A. 
Carrillo Saleedo and H. Wiebringhaus. (Sarrebruck: 1960. pp. 54.) 

The two pamphlets in French under review were written by authors who 
participated in the work of the 1959 Research Center of the Hague 
Academy of International Law. They deal with two particular aspects 
of the law of the high seas and contain much investigation in a relatively 
small number of pages. The first pamphlet treats the problem of the 
‘‘eontiguous zone’’: its history in municipal law and treaties, its status 
at the Hague Codification Conference of 1930, and its status at Geneva in 
1958, where even then most states recognized it, at least for the traditional 
special jurisdiction, such as customs, fiscal and sanitary police purposes. 
The Geneva Conference showed also that this concept serves a good many 
states also for other purposes, that the term often extends over into very 
different problems, such as exclusive fishing rights, conservation schemes, 
width of territorial waters and even the continental shelf. ‘There can be 
no doubt that the contiguous zone is a part of the high seas, but, from a 
practical point of view, it is mostly treated in connection with territorial 
waters. 

The second pamphlet investigates the newer problem of the conservation 
of the biological resources of the sea, gives its history, discusses the scientific 
and technical, as well as the economie and political features, and puts due 
emphasis on the necessity of reconciling the often ruthlessly egotistical 
special desires of the coastal states with the equally highly important in- 
terests of the international community as a whole. 

Joser L. Kunz 


Lehrbuch des Volkerrechts. Band I: Allgemeines Friedensrecht. By 
Friedrich Berber. (Munich and Berlin: ©. H. Beck Verlag, 1960. pp. xx, 
505. Index. DM. 28.) The number of new German textbooks on inter- 
national law is still increasing. The fact undoubtedly testifies to the grow- 
ing importance of the subject matter in the legal curriculum of German 
universities. No less gratifying is the high quality of these treatises. 
The latest one of them is a work of two volumes by Friedrich Berber, 
Professor at the University of Munich. The second volume, not yet pub- 
lished, will cover the law of disputes, war and neutrality as well as the law 
of international and supranational organizations. The present first vol- 
ume, published in 1960, is a survey and analysis of what commonly goes 
under the name of the law of peace. Actually, it deals to a large extent 
with questions that are relevant to all parts of international law, such as, 
especially, the concept, the nature and the sources of international law. 
The bibliography at the end of the volume, listing general treatises on 
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the law of nations as well as literature on special problems, including im- 
portant articles, comprises no less than twenty-two pages. Readers in 
Anglo-American countries will miss a table of cases. 

The author’s close attention to political and sociological factors that bear 
upon the nature and the operation of the law of nations is probably the chief 
characteristic and the greatest merit of the book. His interest in the pre- 
legal and extra-legal factors is observable throughout the volume, but is 
most conspicuous in the introductory chapter, where he discusses the 
peculiar features and conditions of international law which set it apart 
from civil and domestic public law. Though Professor Berber is not blind 
to recent developments that have to some extent narrowed the distance be- 
tween the several branches of law, he does not anticipate, and does not be- 
lieve in the possibility of, any change in the essence of the law of nations as 
far as it is determined by the structure of international society. With 
words that recall Edwin M. Borchard’s conception, the author urges inter- 
national lawyers to concern themselves with the progressive development of 
the substantive principles of international law rather than with the improve- 
ment of the machinery of compulsion upon the pattern of domestic society. 

Erca HULA 


Les Réserves dans les Déclarations d’Acceptation de la Juridiction 
Obligatoire de la Cour Internationale de Justice. (Travaux de Juridiction 
Internationale, II.) By Bertrand Maus. (Geneva: Librairie E. Droz, 
Librairie Minard; Paris: 1959. pp. 214.) The stated purpose of this thesis 
is to determine the effect of reservations in declarations accepting the 
optional clause on the competence of the International Court of Justice. 
Brief attention is first given to the ‘‘drafting’’ history of the clause, fol- 
lowed by general consideration of the competence of the Court, of the 
unilateral character of acceptances of the clause, and of the right to insert 
reservations. The major portion of the study is then devoted to state 
practice in the matter of reservations, of which the author distinguishes 
a dozen different types, plus some not fitting precisely into the general 
categories. Of the general types of reservations, fully one half are deemed 
to limit the jurisdiction of the Court. Conspicuous among these is, of 
course, the Connally reservation, which in the author’s view renders the 
obligation under the clause ‘‘totally illusory.’ Indeed, the author feels 
that the decline of the optional clause is due ‘‘essentially’’ to the many 
reservations contained in declarations of acceptance. There is a paucity 
of jurisprudence on the subject of reservations in acceptances; hence the 
study leans heavily on doctrinal writings and the texts of the declarations 
themselves. Against this background, doctrinal points and problems are 
discussed adequately and keenly. The over-all approach of the study 
focuses on the réle of the Court as a trial court, so to speak, rather than as 
an ultimate norm-giver, and it is in the latter role, so some would argue, 
that the greater impact of the Court is to lie. 

Davip R. DEENER 


Las Reservas alos Conventos Multilaterales. By José Julio Santa Pinter. 
(Buenos Aires: Roque Depalma Editor, 1959. pp. 94. Bibliography.) 

Teoria y Práctica de la Diplomacia. By José Julio Santa Pinter. 
(Buenos Aires: Roque Depalma Editor, 1958. pp. xx, 353. Index. $5.80.) 

Prior to the twentieth century, multilateral treaties were generally re- 
garded as marginal to international law, although it was widely assumed 
that the norms on the subject of reservations to such treaties were ¢lear 
in principle, even though under certain circumstances there were permis- 
sible deviations because such instruments differed widely in functions and 
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legal character. But today, with the proliferation of multilateral treaties 
and with the continuing advent of new nations on the international stage, 
it is recognized that there are several new schools of thought on reserva- 
tions to international multilateral treaties covering not merely details but 
also fundamental principles on the subject. Dr. Santa Pinter in a short 
and sensible study of the problem covers both classical and modern views. 
His book is one of the comparatively few works from Latin America that 
has approached an international legal problem with something akin to 
North American technique. The book is exceptionally well documented 
and bears witness to the author’s endeavor to make use of the greatest 
possible volume of source material on the subject. In summary, this work 
should prove a valuable aid to students of international law in Argentina 
as well as elsewhere in Latm America. 

In Teoria y Practica de la Diplomacia Dr. Santa Pinter has performed 
a significant service to the young men and women of Argentina who may 
aspire to join that nation’s foreign service. His book treats the principal 
problems of current diplomacy and diplomatic practice and explains clearly 
their nature, concept and functions. He focuses on the theory and practice 
of nations of the old world, the new world, the Middle East and the Com- 
munist world. Although he devotes some study to the new techniques 
and methods of modern diplomatic practice, he is very cognizant of the need 
to retain the old classical diplomacy led by experienced, trained career 
diplomats. While the book covers much familiar ground, it is well organ- 
ized and highly readable. 

A. J. THomas, JR. 


European Yearbook. Vol. VI. Published under the Auspices of the 
Council of Europe. (The Hague: Martinus Nijhoff, 1959. pp. xvi, 5380. 
Index. Gld. 31.) Continuing the general pattern developed in the pre- 
ceding volumes of this series, Dr. B. Landheer and W. Horsfall Carter, 
the joint editors, have produced another valuable compendium of informa- 
tion on the European movement carrying through 1958. In the leading 
article on ‘‘The Evolution of the European Communities,” Walter Hall- 
stein expresses the belief that psychological and personal factors are more 
likely than institutional elements to be crucial in the future development 
of the communities, although election of the Assembly by universal suffrage 
would, in his opinion, strengthen the political rôle of this organ. A more 
pessimistic note is struck by Arthur Gaitskell in an analysis of ‘‘Hurope 
and the Economic Development of Africa.” Speaking out of a broad 
experience in colonial and agricultural development in Africa, Mr. Gaitskell 
believes that ‘‘the tides are at an ebb,” that the Common Market move has 
split Africa as it has Hurope, and that a fresh start must be made if the 
divisive effects are not to impair the well-being of both Europe and Afriea. 
Other articles on such subjects as the Evolution of the WEU Assembly, 
the European Convention for the Pacific Settlement of Differences, the 
NATO Parliamentarians Conference, the Need for a European Public 
Civil Service, and Multilateral Cultural Co-operation in Europe, are com- 
plemented by the usual extensive chronology of activities of the various 
organizations, texts of key resolutions and agreements, and an admirable 
bibliographical section. 

Taken as a whole this volume has sustained the high level of scholarly 
endeavor that has characterized the editing of the previous issues. This 
has become the standard reference and source book on the European move- 
ment. It is an invaluable source of enlightenment and information to all 
concerned with this: activity. 

NORMAN J. PADELFORD 
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Diplomatie Unserer Zeit. Herausgegeben von Karl Braunias und 
Gerald Stourzh. (Graz, Vienna, Cologne: Verlag Styria, 1959. pp. 330. 
S. 110. 

Die echnik der Diplomatie. By Heinrich Wildner. (Vienna: Springer- 
Verlag, 1959. pp. x, 342. Bibliography. Index. &. 7.60.) 

There exists a close relationship between theoretical concern about the 
methods of diplomacy and the practical aims we attribute to them. The 
classic literature on diplomacy was written in the seventeenth and eight- 
eenth centuries, when diplomacy was developed into a high art for the 
purpose of protecting and promoting the interests of princes. In our cen- 
tury, the practice of diplomacy has drastically declined, and so has both the 
quantity and quality of the literature concerning it. However, in recent 
years, theoretical interest in the nature of diplomacy has revived and so 
has practical concern with its methods. 

The two books under review approach the subject in different ways. 
Contemporary Diplomacy is a tri-lingual symposium which grew out of a 
seminar held in 1957 at the Austrian Castle of Klessheim. A number of 
historians and diplomats contributed to it. The most important contribu- 
tion of the volume seems to lie in its attempt to develop a typology of the 
diplomat. Thus C. Grove Haines gives an analysis of the American diplo- 
mat, Christopher Mayhew of the British, Wladimir d’Ormesson of the 
French, and so forth. Mrs. Pandit contributes an essay on ‘‘The Woman 
in Diplomacy.”’ 

The author of the other book was Secretary General of the Austrian 
Foreign Office; he finished the manuscript in January, 1943. It contains 
a number of essays dealing with the different aspects of diplomacy, such 
as history, personnel, the office of the Foreign Minister, diplomatic and 
negotiating techniques, publie control of foreign policy. The book is par- 
ticularly valuable for its wealth of historic examples and for its comments 
on, and excerpts from, the literature. It also has a bibliography, which is 


good up to the second World War. Hine ct Morainn 


State Immunities and Trading Activities in International Law. By 
Sompong Sucharitkul. (New York: Frederick A. Praeger, 1959. pp. xliv, 
390. Indices. $10.00.) The immunity of foreign states engaged in com- 
mercial activities has become a widely discussed topie which achieved 
prominence recently at the 1960 Salzburg Conference of the International 
Bar Association. Civil and common-law approaches are conflicting; clari- 
fication alone of the notion of ‘‘trading activity’’ is not easily available in 
any country, as pointed out in a foreword by Professor Waldock. The 
many questions related to commercial arrangements of foreign governments 
and to torts connected with those activities are worthy of comparative 
study, which the author, a legal officer of the Thailand Government, has 
done. His conclusions, based primarily on court decisions of some thirty- 
six jurisdictions, suggest restriction of the immunity for commercial 
activities of foreign governments—a principle also embodied in recent 
commercial treaties of the United States. National legislation, as well as 
judicial and governmental practice, has been thoroughly investigated. The 
book is a valuable contribution to the ever-growing literature on an im- 


portant aspect of international economic law. 
MARTIN DOMKE 


La Répression par les Tribunaux allemands des Crimes contre V Humanilé 
ct de VAppartenance à une Organisation criminelle en application de la 
Loi No. 10 du Conseil de Contrôle Allié. By Henri Meyrowitz. (Paris: 
Librairie Générale de Droit et de Jurisprudence, 1960. pp. 514.) This 
voluminous doctoral thesis produced with a grant from the Ministry of 
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Education, and to which a prize was awarded by the Law Faculty of the 
University of Paris, fills a gap in our knowledge of the operation of 
Control Council Law No. 10. We have ample information on the activities 
of the American, English and French courts in the 15 volumes of the Trials 
of War Criminals Before the Nuremberg Military Tribunals under Control 
Council Law No. 10 (Washington, D. C., 1949-1953 (Green Series) ), 15 
volumes of the Law Reports of Trials of War Criminals, Selected and Pre- 
pared by the United Nations War Crimes Commission, and in the 9 volumes 
of the Hodge collection. No such collections are available for the exercise 
of this jurisdiction by German courts except the journal, Spruchgerichie, 
published as a supplement to Zentral-Justizblatt für die Britische Zone m 
Hamburg. This journal contains numerous doctrinal articles and—-what iš 
more important—some 300 decisions of the German regular courts on crimes 
against humanity and of Spruchgerichte for membership in criminal or- 
ganizations. It is to a detailed analysis of those decisions that the bulk of 
the book (pages 215-473) is devoted. The historical and legal prolegomena 
are dealt with in pages 1-214. The author reveals a thorough knowledge of 
German, French and Anglo-Saxon law concepts and doctrines. This served 
him well in his work and enabled him to take a fresh look at some of the 
controversial problems still not finally solved, such as necessity as the real 
generator of the law of Nuremberg, the legal status of Germany after the 
collapse of the Third Reich, the concept of criminal organization and some 
more. The author concludes his abundantly documented book with the 
following eulogy to the German courts in the British Zone: 


Si done les deux incriminations créées par le statut du Tribunal mili- 
taire international ont reçu vie, si par une profusion de décisions yu- 
diciaires, elles sont entrées dans le droit positif, c’est grace aux tribu- 
naux allemands de la zone britannique... . C’est pourquoi cette double 
jurisprudence mérite d’être connue à l’étranger. (pp. 472-473.) 


JACOB ROBINSON 


The Middle East, Oil and the Great Powers, 1959. 2nd ed. rev. By 
Benjamin Shwadran. (New York: Council for Middle Eastern Affairs 
Press, 1959. pp. xvi, 529. Index. $7.00.) This work, whose author is 
Professor of Middle Eastern Studies at Dropsie College, has been one of 
the principal general surveys of an important and complex subject ever 
since it first appeared in 1955. In the new edition a brief account of 
events down to 1958 has been appended to each chapter, and the con- 
clusions have been revised and expanded, but the main text remains sub- 
stantially the same. Beginning with Iran (to which more than one third 
of the book is devoted), and proceeding by way of Irag, Saudi Arabia, and 
the Persian Gulf sheikhdoms to the Mediterranean states, it traces the 
origins, growth, and impact of the oil industry in the Middle East. Par- 
ticular attention is paid to the complicated diplomatic history of the sub- 
ject and to the governmental and company rivalries involved. The study 
is the fruit of much research, and its chief value is probably in the guidance 
it affords to the huge mass of materials in Western languages on Middle 
East oil. The references and bibliography are most comprehensive, so 
much so that the reader should be cautioned that not all sources cited 
are equally reliable. Amidst so much data it is not surprising that there 
are a few factual errors, as in the regrettable confusion of Ambassador 
James Wadsworth with Ambassador George Wadsworth. 

In its interpretations the book is less satisfactory, for there is a tendency 
toward facile criticism of both the oil companies and the local governments, 
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particularly in the Arab states. Despite the array of documentation, one 
feels that the author is shallow in his analysis of the profound social and 
economic forces at work in the Middle East today. In this respect the 
study seems less judicious than, for example, Professor Lenezowski’s recent 
volume on Oil and State in the Middle East. On specifically legal questions 
the book contains little, and it expresses no substantial views on such prime 
legal issues as the validity of acts of nationalization. To the lawyer its 
main attraction will be in its assemblage of background material; and for 
this it is helpful, if used with eare. 
RICHARD YOUNG 


National Interests in Antarctica: An Annotated Bibliography. Com- 
piled by Robert D. Hayton for the United States Antarctic Projects Officer. 
(Washington, D. C.: U. S. Government Printing Office, 1960. pp. 137. 
Index. $1.25.) In recent years interest in the Antarctic, that most for- 
bidding of continents, has intensified. The International Geophysical Year 
program, national explorations, the signing of a treaty governing future 
Antarctic activities by the twelve nations participating in the IGY, and 
the mild furor in the United States over its ratification have all contributed. 
Now, Professor Hayton, with Navy sponsorship, has undertaken to lighten 
the load of all doing research on political interests in Antarctica. His 
thorough bibliography, which is helpfully annotated, is especially useful 
in listing books, official publications, signed articles, pamphlets, and even 
newspaper articles from countries whose materials are not widely known, 
and hence less accessible, including Argentina, Chile and the Soviet Union. 
Indeed there are 1168 items grouped alphabetically by author under 
twenty-seven country headings, and there are international and miscellane- 
ous sections as well. An index, occupying over a third of the volume, 
makes the bibliography usable for the pursuit of a single theme through 
the literature. An addendum ineludes materials through mid-1959, and 
it is to be hoped that the extensive literature of late 1959 and 1960, 
especially relative to the treaty, will eventually be added to this valuable 
research tool. 


Howarp TAUBENFELD 


Ttivers in International Law. By E. J. Berber. Translated from German 
by R. K. Batstone. (London: Stevens & Sons Ltd.; New York: Oceana 
Publications, 1959. pp. xi, 296. Index. $9.00; £2 5s.) The original in 
German, Die Rechtsquellen des Internationalen Wassernutzungsrechts 
(1955), was reviewed in this JOURNAL, Vol. 53, p. 729 (1959) by Stefan A. 
Riesenfeld. The present translation contains only a few changes and 
additions. 


Rarna W. JOHNSON 


Die Einordnung vélkerrechilicher Normen in das Recht der Bundes- 
republik Deutschland. Eme Studie zu den Artikeln 25, 59 und 79 des 
Grundesgesetzes fiir die Bundesrepublik Deutschland vom 23. Mai 1949. 
By Wolfgang Pigorsch. (Hamburg: Hansischer Gildenverlag, Joachim 
Heitmann & Co., 1959. pp. vi, 185. DM. 14.80.) Any undertaking to 
ascertain the relations of the various types of rules of international law 
to the laws of the German Federal Republic must necessarily concern 
itself primarily with Article 25 of the Basic Law of May 28, 1949. As 
expected, this volume does so, but with appropriate cansideration of other 
relevant articles of the Basie Law. In discussing his problem, the author 
is not unmindful of the antecedents of Article 25 as expressed in the 
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Weimar Constitution. Hence, he brings to bear upon his subject the 
interpretive literature concerning both the Weimar Constitution and the 
present Basic Law. The review of the pertinent literature provided in 
this volume is most useful, for the interpretations of other writers are 
set forth in respect to each of the forms in which rules of international 
law are to be found. 

The establishment of classifications and hierarchical ranks is based not 
just upon form but also to some degree upon content, for Article 79 makes 
reference, among other things, to treaties dealing with the right of garrison 
and to those related to defense. But this reviewer wishes that more at- 
tention had been devoted to the content of treaties, particularly with ref- 
erence to West Germany’s position in the developing European community. 

The analysis accords Uberverfassungsrang to ‘‘general rules of inter- 
national law,’’ even though there may be no specific recogniton of a par- 
ticular rule by the Federal Republic itself. Certain other treaty norms 
are accorded the same rank. But even in respect to generally accepted 
rules, whether or not expressed in treaties, the idea of a transformation 
or an incorporation dominates the author’s thinking. Hence, pacta sunt 
servanda raises the problem of ‘‘transformability.’’ An important rôle 
is assigned to the transforming effect of a Vertragsgesetz in respect to 
treaties not affected by an automatic incorporation in accord with Article 
25. Even Uberverfassungsrang depends upon incorporation resulting from 
a provision of the Basie Law. 

, WESLEY L. GOULD 


The Worldmark Encyclopedia of the Nations. Editor-in-Chief: Benja- 
min A. Cohen. Foreword by James T. Shotwell. (New York: Worldmark 
Press, Harper & Bros., 1960. pp. xxxi, 1456, and 32 pp. colored atlas. 
$30.00.) This huge, over-sized but handsome tome will satisfy the exacting 
reader’s quest for a great variety of data and information on world affairs. 
Planned by Benjamin A. Cohen, the late Under Secretary General of the 
United Nations, and prepared with the assistance of an advisory board 
including William O. Douglas and Philip C. Jessup, it consists of two 
parts. In Part I, ‘‘The Countries of the World,’’ half a hundred area 
specialists describe, under a uniform system, the geography, history, govern- 
mental structure, armed forces, economy, agriculture, education, and many 
other aspects of 119 countries which by mid-1960 were, or were about to 
become, independent. 

Part IT, “The United Nations System,” authored by John H. E. Fried, 
a former official of the United Nations and the International Labor Organi- 
zation, would make a normal-sized book of 500 or 600 pages by itself. It 
gives a very competent description and often penetrating analysis of the 
United Nations (including the regional Economie Commissions, the Special 
Fund, UNWRA, UNICEF, etc.) and all U.N.-related organizations, from 
the IAEA to the UPU. It also covers GATT, although it is questionable 
whether GATT belongs to the “UN family.’ In the section on the Gen- 
eral Assembly the author discusses discerningly the effectiveness of As- 
sembly resolutions (pages 1195-1198) ; there are also summaries, with some 
background information, of all World Court judgments and all drafts of 
the International Law Commission (pages 1277-1285); and the sections 
on the technical assistance work of the United Nations and the specialized 
agencies, and on the loans of the World Bank give, in addition to many 
facts, figures and concrete examples, a good picture of the potentialities and 
limitations of those activities. This part is to be commended for its crisp, 
clear writing and its broad coverage. 

Leo Gross 
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America and the World of Our Time: United States Diplomacy in the 
Twentieth Century. By Jules Davids. (New York: Random House, 1960. 
pp. viii, 597. Bibliography. Index. $7.50.) This is an historian’s ac- 
count of world affairs, with particular reference to the rôle of the United 
States in those affairs, from the assassination of President McKinley in 
1901 to the visit by Khrushehev to the United States in 1959. The author 
writes in a sprightly style, using anecdotal material to counter the tendency 
of the stuff of diplomatie history to make dull reading. 

Students of international law and organization will be disturbed by the 
scantiness of the author’s reference to the rôle of multilateral institutions 
in recent and contemporary international relations, and particularly by the 
extreme superficiality of much that he has to say in this connection. 
Confidence in the author’s grasp of this aspect of the subject is hardly 
inspired by the statement that, at Yalta, ‘The veto question was... re- 
solved by a compromise which permitted a big-power veto in the Security 
Council on all disputes which involved economic and military sanctions’’ 
(page 354), or the assertion that the jurisdiction of the International Court 
of Justice was ‘‘limited to the interpretation of treaties and the UN 
Charter ...’’ (page 864). Moreover, the author’s account of the [oare- 
Laval Plan (pages 150-151) is presented so as to convey the misleading 
impression that this agreement was reached before, rather than after, the 
League of Nations instituted economic sanctions against Italy for its in- 
vasion of Ethiopia. 

This book will prove valuable as a generally competent survey of 
twenticth-century American diplomatic history for students who might 
resist exposure to the stodgier volumes on the subject. It is not likely to 
be ranked as a standard work in this field. 

Ints L. CLAUDE, JR. 


Ethical Values in International Decision-Making. By B. Landheer and 
others. (The Hague: Martinus Nijhoff, 1960. pp. 103. Gld. 3.75.) It is 
reported in the preface to this volume that a conference on ‘‘ Ethical Values 
in International Decision-Making’’ was held by the Grotius Seminarium 
in 1958 at The Hague. The stated purpose of the volume is not to ‘‘give 
a ‘report’ on the Conference, but rather ... to recapture its spirit and 
to elaborate some of the problems which were discussed.’’ In the absence 
of a full report on the conference, it would not be proper for this review 
to appraise its accomplishment. The ‘‘spirit’’ of the conference, as re- 
vealed in the remarks and papers herein reproduced, reveals a sincere at- 
tempt to probe into the topic. B. Landheer’s ‘‘ Remarks around the Con- 
ference,’’ occupies about two fifths of the book. His remarks represent an 
effort to give the broadest possible perspective for discussion. They are 
in the classic vein of sociology, that is to say, their approach is on the basis 
of broad generalizations. Yet there is also an infusion of current concepts 
and terminology. For example, he finds the term ‘‘international tensions’’ 
to be ‘‘a misnomer, as we are speaking about tensions in certain individuals 
who are in turn influenced by the tensions of the people who make up their 
group, or by those of other societies.’’ He looks to the individual to find the 
‘‘moral precepts which the world needs.’’ Our ‘‘global perspective,” he 
states, must be reduced to ‘‘the values which we use in everyday life: 
honesty, cooperativeness, simplicity, helpfulness, humor, industriousness, 
ete.’ 

After several papers on a number of broad topics, such as ‘‘Living and 
Cooperating in One World in the General Context of International Rela- 
tions,” by Professor B. H. M. Viekke, we come to three concluding papers 
on the value systems of the United States, France and The Netherlands, 
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as they relate to international co-operation. The final paper in the volume, 
entitled ‘‘International Cooperation in the Value-Systems of The Nether- 
lands,’’ by Mrs. H. Verwey-Jonker, is a model of social analysis. In the 
compressed space of ten pages, the author demonstrates that a clearly 
outlined, analytical approach based on sound, thorough sociological train- 
ing, can produce valuable insights into a topie of considerable generality. 

The volume refiects a growing awareness of the importance of the socio- 
logical, as well as the political and legal, approach to the study of inter- 
national relations. There is a wide range among the topics of the papers, 
but this is a necessary consequence of the breadth of the general topic of 
inquiry. A number of stimulating thoughts and insights are revealed in 
the papers of the several contributors. It must be confessed, however, 
that the cold, black print of a book can never ‘‘recapture’’ the gpirit” 
of an enterprise such as this. 

KENNETH S. CARLSTON 


The Federal States and Their Judiciary. By W. J. Wagner. (The 
Hague: Mouton & Co., 1959. pp. 390.) This capably executed comparison 
of the judicial systems of seven federal states (the United States, Switzer- 
land, Australia, Canada, Argentina, Brazil, and Mexico) originated as a 
thesis at Northwestern University Law School. The material on the 
United States predominates and furnishes a convenient compendium of 
Federal jurisprudence for American lawyers. The work is of interest 
from the standpoint of international law chiefly as illustrating the opera- 
tion in certain states of a dual system of courts and of substantive law 
analogous to the dualism prevailing in the relationship between interna- 
tional and municipal law. The author’s conclusion that in every workable 
federal state there must be a federal judiciary emphasizes the need for an 
international court with obligatory jurisdiction, if international law is to 
be uniformly interpreted and effectively applied (pages 181, 226). 

EDWARD DuMBAULD 


La Doble Tributación y Sus Problemas. By Eduardo Riofrio Villa- 
gomez. (Quito, Ecuador: Seeretaria General de la Undecima Conferencia 
Interamericana, 1960. pp. 168. Index.) This book evinces the growing 
interest in Latin America in the avoidance of double taxation. After an 
historical analysis of the topic, it reproduces, with commentaries, various 
drafts of multilateral conventions that have been proposed, but pays no 
attention to bilateral treaties that are actually m force. The specialist 
will find little of interest or novelty, and the mode of presentation of the 
subject is not likely to attract a general reader or practitioner. The analy- 
sis of the concept of source of income and the notes on Ecuadorian legisla- 
tion, with which the volume closes, are useful. 

PHANOR J. EDER 
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1-2), Konrad Adenauer; German Proposals on U. S. Dollar Problem (pp. 2-3). 

—~—~, February 14, 1961 (Vol. 9, No. 7). Towards an ‘‘Atlantie Federation’’? 
(pp. 1-2), Franz-Josef Strauss. 

——~, February 21, 1961 (Vol. 9, No. 8). Atlantic Interdependence Reaffirmed (pp. 
1-2), Prince Hubertus zu Löwenstein. 

——~, February 28, 1961 (Vol. 9, No. 9). Anglo-German Talks in London (pp. 1-2). 

——~, March 7, 1961 (Vol. 9, No. 10). Revaluation of the Mark (pp. 1-3); De- 
velopment Aid as Long as Necessary (p. 4), Ludwig Erhard. 

, April 11, 1961 (Vol. 9, No. 14). Ties Between Hast and West (pp. 1-2), 
Ernst Lemmer; Indemnification for Hitler’s Victims (p. 2); Germany and the Eichmann 
Trial (p. 4). 

, April 18, 1961 (Vol. 9, No. 15). German Chancellor With U. S. President 
(pp. 1-3). 

——~, April 25, 1961 (Vol. 9, No. 16). Adenauer on His U. 8. Visit: “We Seck 
the Unity of Europe”? (pp. 1-2), Konrad Adenauer; Haperts of 16 Nations Aim at 
Cultural Integration of Europe (p. 4); Lübke, Adenauer Comment on the Eichmann 
Case (p. 5). 

, May 2, 1961 (Vol. 9, No. 17). Helping the New Nations to Achieve Their 
Long-Range Goals (pp. 1-2), Hilger van Seherpenberg; Economice Planning in West 
Germany (p. 7), Fritz Hellwig. 

Canapian Bar Review, March, 1961 (Vol. 39, No. 1). De la Responsabilité Civile 

Extra-Contractuelle en Droit International Privé Québecois (pp. 3-29), Paul-André 
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Crépau; Canada and Modern International Law (pp. 59-77), J. M. Hendry; May the 
Provinces Legislate in Violation of International Law? (pp. 78-91), G. V. La Forest, 

CoLUMBIA Law Review, March, 1961 (Vol. 61, No. 3). Tax Policy and the Gold 
Problem—An Agenda for Inquiry (pp. 322-353), Robert Anthoine and Henry S. Bloch; 
Worldwide International Economic Institutions: A Factual Review (pp. 354-383), 
Ervin P. Hexner; The Settlement of Disputes in International Trade (pp. 384-401), 
Lazare Kopelmanas; Antitrust Regulation within the European Economic Community 
(pp. 402-429), Richard M. Buxbaum; United States Participation in the General Agree- 
ment on Tariffs and Trade (pp. 505-569). 

La COMUNITÀ INTERNAZIONALE, January, 1961 (Vol. 16, No. 1). Le Nazioni Unite 
e gli Odiernt Aggruppamenti Internazionali (pp. 3-12), Luigi Salvatorelli; Forme di 
Solidarietà Europea (pp. 13-21}, Walter Hallstein; Problemi e Prospettive di Co- 
esistenza fra Oriente e Occidente (pp. 22-35), Glauco della Porta; La Controversia 
sui Confini tra il Perù e l’Ecuador (pp. 36-38), G. Kojanee. 

DERECHO (Pontificia Universidad Catolica del Peru), December, 1960 (Vol. 17, No. 
19). Derecho Internacional Público y Sociedad Internacional (pp. 9-18), Raúl Ferrero; 
La Justa Compensación en los Casos de Expropiación (pp. 19-28), Loftus E. Becker. 

DIRITTO INTERNAZIONALE, July, 1960 (Vol. 14, No. 3). La Lex Fori: Eccezione o 

Regola? (pp. 223-229), Albert A. Ehrenzweig; La Personalità delle Organizzazioni 
Internazionali (pp. 230-255), Giorgio Balladore Pallieri; La Procura nel Diritto Inter- 
nazionale Privato (pp. 256-279), Giuseppe Cassoni; I} Clima Psicologico e Culturale 
nela Formazione del Diritto Internasionale (pp. 280-299), Bion Smyrniadis; Mutamento 
di Giurisprudenza a Proposito della Legge Regolatrice della ‘‘Forma’’ dei Compromessi 
e delle Clausole Compromissorie per Arbitrato Estero (pp. 300-304), Ugo Iaccarino; 
La IX* Conferenza del Aja (pp. 305-314), R. DN; La Condizione dell’Apolide nella 
Legge sulla Cittadinanza (pp. 315-316), G. B.; La ‘‘Cautio pro Expensis’’ e gli 
Stranieri (pp. 316-317), G. B. 
, October, 1960 (Vol. 14, No. 4). Note sui Metodi e git Scopi del Diritto 
Internazionale Privato (pp. 335-345), Brainerd Currie; Spunti di Diritto Internazionale 
Privato Nucleare (pp. 846-356), Rodolfo De Nova; Della c. d. Competenza sulla 
Competenza dei Tribunali Internazionali (pp. 357-425), Ugo Iacearino; Norme Straniere 
e Controllo di Constituzionalità e di Legittimità Internazionale (pp. 426-439), Franco 
Mosconi; La Giurisdizione Penale nei Confronti di Ufficiali di Navi Straniere per Urto 
fra Navi in Alto Mare (pp. 440-443), G. B. P.; La Condizione Giurispubblicistica dello 
Straniero (pp. 443-444), G. B.; Tomaso Perassi (pp. 445-446), Rolando Quadri. 

Der DonauRAUM, 1960 (Vol. 5, No. 4). Der Schutz der Nationalen Minderheiten 
und das Geltende Völkerrecht (pp. 193-206), Herman Raschhofer; Die Sudetendeutsche 
Politik 1918-1938 (pp. 213-227), Emil Franzel. 

-—, 1961 (Vol. 6, No. 1). Das Oktober-Diplom. Zum 100. Jahrestag der Ein- 
führung der Konstitutionellen Monarchie in Österreich (pp. 1-11), Ernst Kolb; Sidtirol 
als Rechts- und Staatspolitisches Problem (pp. 12-24), Theodor Veiter; Der Deutsche 
Zollverein und Österreich (pp. 25-34), Heinrich Benedikt; Die Verkehrswirtschaft des 
COMECON (pp. 64-90), Kurt Wessely. 

EUROPA ARCHIV, January 25, 1961 (Vol. 16, No. 2). Meere und Kontinente in der 

Weltpolitik der Gegenwart: Atlantik und Pazifik im Widerstreit (pp. 31-43), Wiltheim 
Treue: Die Seekriegfihrung im Zeitalter globaler Strategie (pp. 43-49), Elis Biérklund; 
Die Strategische und Politische Bedeutung von Militadrstitepunkten (pp. 49-52), Andrej 
Iwanowitsch Jeremenko. 
, February 10, 1961 (Vol. 16, No. 3). Die Konsolidierung der Europäischen 
Wirtschaftsgemeinschaft (pp. 63-72), Norbert Welter; Die Britische Arbeiterbewegung 
und die Atomare Bewaffnung (pp. 73-84), W. Campbell Balfour; Die Internationale 
Lwwitluftfahrt-Organisation (ICAO), Ihre Probleme, Ihre Aufgaben und Ihr Wirken 
(pp. 85-92), Georg W. Rehm. 

~——, March 10, 1961 (Vol. 16, No. 5). Das Algerien-Problem vor der Lösung? 
(pp. 93-104) , Walter "Schütze; ; Der Deutsche Zollverein, die Europäische Wirtschafts- 
gemeinschaft und die Freihandelszone (pp. 105-114), Wolfram Fischer. 
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, March 25, 1961 (Vol. 16, No. 6). Die Pariser EWG-Konferenz—Fortschritt 
oder Riickschritt fiir Europa? (pp. 119-124), Hans Furler; Wirtschaftswachstum ohne 
Inflation (pp. 125-140), Otmar Emminger; Eine Europäische Konsularkonvention? 
(pp. 141-148), Gerhard Rohnfelder. 

, April 10, 1961 (Vol. 16, No. 7). Die Weiterentwicklung der Franzésisch-Afri- 
kanischen Gemeinschaft (pp. 149-162), René Servoise; ‘‘Bantusian’’ und das Dilemma 
Sudafrikas. Ein Diskussionsbeitrag zur Lösung der Rassenprobleme in Südafrika 
(pp. 163-174), Paul Giniewski; Die Staatwerdung Zyperns im Spiegel neuerer Literatur 
(pp. 175-180), Wendula Weiss. 

FOREIGN Service JOURNAL, March, 1961 (Vol. 38, No. 3). Planning in the Depart- 
ment (pp. 20-24), George F. Kennan, Paul H. Nitze, Robert R. Bowie, Gerard C. Smith, 
Christian A. Herter; A Footnote to Recent History (pp. 24-25), L. D. Mallory; The 
Foreign Service: Four Years Later (pp. 30, 32-33), Frederic L. Chapin. 

, April, 1961 (Vol. 38, No. 4). Are We Spending Away Our Effectiveness? 
(pp. 21-283), Marshall P. Jones; Foreign Policy and the Political Officer (pp. 32-33), 
Dean Rusk; Grassroots Diplomacy (pp. 42-44), John M. Cabot. 

, May, 1961 (Vol. 38, No. 5). Diplomacy as a Profession (pp. 28-26), George 
F. Kennan; The Last Days of an Embassy (pp. 36-42, 46), Harvey R. Wellman. 

GEOGRAPHICAL Review, April, 1961 (Vol. 51, No. 2). The Soviet Northwest: Eco- 
nomic Regionalization (pp. 2138-235), George A. Taskin. 

Harvarp Law Review, April, 1961 (Vol. 74, No. 6). Bringing Law to Bear on 
Governments (pp. 11380-1140), Roger Fisher; National Sovereignty of Outer Space 
(pp. 1154-1175). 

INTERNATIONAL AND COMPARATIVE LAW QUARTERLY, January, 1961 (Vol. 10, No. 1). 
His Excellency Sir Hersch Lauterpacht (pp. 1-17), Hans Kelsen, Lord McNair, Maurice 
Bourquin, P. H. W. Verzijl, Philip ©. Jessup, Judge Sir Gerald Fitzmaurice, R. R. 
Baxter, Judge Helge Klaestad; The Ninth Hague Conference of Private International 
Law (pp. 18-69), R. H. Graveson; An International Bankruptey Code: New Thoughts 
on an Old Idea (pp. 70-82), Kurt H. Nadelmann; The Legal Work of the Council of 
Europe (pp. 143-166), A. H. Robertson; Recent Developments in the Ethiopia-Somaliland 
Frontier Dispute (pp. 167-178), David J. L. Brown. 

INTERNATIONAL AFFAIRS, January, 1961 (No. 1). A Programme of Peace and 

Progress (pp. 3-8), V. Korionov; The Twilight of Capitalism (pp. 9-15), Wm. Z. 
Foster; U. 8S, Imperialism—LEaploiter of Latin America (pp. 16-25), G. Andreyev; 4 
Fourth ‘Nuclear Power’’? (pp. 26-31), I. Vanin and Y. Yudin; ‘‘The French Com- 
munity’? at the Hour of African Independence (pp. 32-87), J. Suret-Canale; The 
Downfall of Colonialism and International Law (pp. 38-438), G. Osnitskaya; Forty Years 
on Guard of Peace (pp. 44-49), J. Berlioz; Neutrality and the Struggle for Peace 
(pp. 55-61), F. Fiirnberg; Military Bases—Strong Points of Colonialism (pp. 62-68), Y, 
Ivanov; Prospects of Science: Militarism or Disarmament? (pp. 81-82), A. V. Top- 
chiev; The Importance of Disarmament (pp. 83-85), Bertrand Russell; The Danger of 
Accidental War (pp. 86-88), John B. Phelps; Geneva Talks in Their Third Year (pp. 
89-91), Y. K. Fyodorov; Disarmament Negotiations (pp. 92-97), V. Khvostov; ‘‘ The 
Paasikivi Line is Finland’s Policy Today and Tomorrow’? (pp. 98-100), Urho Kaleva 
Kekkonen. 
, February, 1961 (No. 2). The Decisive Factor in World Development (pp. 3- 
10), Sh. Sanakoyev; The United States: Main Bastion of Colonialism (pp. 11-15), 
Herbert Aptheker; The New Stage of the General Crisis of Capitalism (pp. 16-22), I. 
Kuzminov; ‘‘The French Community’? at the Hour of African Independence (pp. 23- 
30), J. Suret-Canale; Atlantic Extremism (pp. 39-43), Velio Spano; The Dollar—A 
Victim of the Cold War (pp. 44-50), A. Kirsanov; Disarmament and Soviet-American 
Relations (pp. 51-52), Cyrus Eaton; Security and the Individual (pp. 53-55), Norman 
Cousins; Disarmament and Sovereignty (pp. 56-57), Y. Korovin; Disarmament Negotia- 
tions (pp. 60-67), V. Khvostov; ‘‘Naio Bears a Grave Responsibility in the Algerian 
War’? (pp. 68-77), Ahmed Shukairy; Will Mr. Kennedy Accept Such a Legacy? 
(pp. 78-81), V. Solodovnikov and L., Fituni. 
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, March, 1961 (No. 3). Colonialism Must Go (pp. 3-11, 18), Endre Sik; Export 
of Counter-Revolution (pp. 12-18), A. Galkin; Foreign Policy Crisis of Social-Democracy 
(pp. 19-25), B. Krymov; Psychological Weapons of the Bonn Militarists (pp. 26-31, 
49), Walter Bartel; The Pentagon Theoreticians and the Cosmos (pp. 32-36), V 
Pechorkin; Dog-Fight in NATO (pp. 37-48, 49), V. Matveyev; The Road to Disaster 
(pp. 44-49), V. Sojak; Trusteeship Is an Anachronism (pp. 50-54), K. Zaitseva; 
Spain and the Aggressive Plans of the Imperialists (pp. 55-59), Enrique Lister; The 
Technical Problems of Disarmament (pp. 60-63), N. Talensky; The Need for Dis- 
armament (pp. 63-64), James P. Warburg; The Dangers of the Arms Race (pp. 64- 
66), I. Tamm; 4 Reminder from the Past (pp. 67~71), I. Zemskov, 

INTERNATIONAL LABOUR REVIEW, March, 1961 (Vol. 83, No. 3). The First African 
Regional Conference of the International Labour Organisation, Lagos, December, 1960 
(pp. 211-228). 

——, April, 1961 (Vol. 83, No. 4). International Labour Standards and Asian 
Countries (pp. 803-321). 

INTERNATIONAL ORGANIZATION, Winter, 1961 (Vol. 15, No. 1). United States Oppo- 
sition to Canadian Membership in the Pan American Union: A Canadian View (pp. 1- 
20), Douglas G. Anglin; Issue for the Americas: Non-Intervention v. Human Rights and 
the Preservation of Democratic Institutions (pp. 21-37), M. Margaret Ball; The Under- 
developed Nations and the Development of International Law (pp. 38-48), J orge 
Castañeda; Soviet Atomic Energy Agreements (pp. 49-65), George Ginsburgs. 

JAHRBUCH FÜR INTERNATIONALES RECHT, February, 1961 (Vol. 9, Nos. 2-3). Cur- 
rency in Occupied Territory and the Law of War (pp. 161-197), Riryaztot Skubiszewski; 
Georgisches Adelsnamensrecht und Deutsches Internationales Privatrecht (Ein Gutachten 
des Instituts für Internationales Recht) (pp. 224-239), Hans W. Baade; Rechts- 
probleme Nordsiebenbürgens im Lichte des Rumdnischen Gesetzes No. 260 vom 4. 
April 1945 (pp. 240-263), Georg Geilke; Wesen und Aufgaben des Internationalen 
Ausschusses zur Frequenzregistrierung (pp. 264-892), Karl Lademann. 

JAPAN ANNUAL OF Law AND Porcs, 1969 (No. 8). Association of International 
Law of Japan (pp. 438-45), Hajime Terasawa; Private International Law (pp. 75-82), 
Takao Sawaki. 

JOURNAL DU DROIT INTERNATIONAL (CLUNET), January-March, 1961 (Vol. 88, No. 
1). La Restitution de l'Or Monétaire (Un Problème de l’Interprétation des Traités} 
(pp. 4-36), Manfred Lachs; Du Réalisme dans les Conventions d’tablissement (pp. 
38-84), Alice Piot; La République Tunisienne et les Traités Antérieurs à VIndé- 
pendance (pp. 86-118), Paul Louis-Lucas; Bulletin de Jurisprudence Frangaise (pp. 
120-148), G. Lyon-Caen, A. Ponsard, A. Françon and J.-D. Bredin; Chronique de 
Jurisprudence Française (pp. 150-172), J. B. Sialelli; Chronique de Jurisprudence 
Libanaise (pp. 174-196), Pierre Gannagé; Chronique de Jurisprudence Suisse (pp. 
198-236), Pierre Lalive. 

Jus, December, 1960 (Vol. 11, No. 4). La Nazionalità delle Cose (pp. 499-5383), 
Giuseppe Biscottini; La Pluralita delle Procedure Coneursuali. Cenni di Diritto Com- 
parato (pp. 514-522), Carlo Celoria. 

~—, Mareh, 1961 (Vol. 12, No. 1). Jhering e Il Suo Tempo (pp. 87-120), Dino 
Pasini. 

MicuigaAN Law Review, February, 1961 (Vol. 59, No. 4). The Rule of Law in 
Historical Perspective (pp. 487-500), W. Burnett Harvey; The International Rule of 
Law (pp. 553-574), William W. Bishop; The Challenge of the Rule of Law (pp. 603- 
613), W. Burnett Harvey. 

NEDERLANDS TIJDSCHRIFT VOOR INTERNATIONAAL RECHT, January, 1961 (Vol. 8, No. 
1). In memoriam Jonkheer W. J. M. van Eysinga (pp. 1-2), J. P. A. F.; The Contro- 
versy Regarding the So-Called Extraterritorial Effect of the American Antitrust Laws 
(pp. 3-30), J. H. W. Verzijl; La Newiéme Session de la Conférence de La Haye de 
Droit International Privé (pp. 31-60), Alfred E. von Overbeck; Le Palais de la Paiz 
en 1960 (pp. 61-67), J. P. A. Francois, 


` 
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New Times, December, 1960 (No. 51). Colonialism on Trial (p, 2); Soviet-Chincse 

Friendship (pp. 3-4), Observer; Twilight of the Gods: The Destinies of French 
Diplomacy (pp. 13-17), A. Leonidov. 
, December, 1960 (No. 52). Colonialism Condemned (pp. 1-2); Colonialism’s 
Vendee (p. 3), Observer; Britain and the Polaris (pp. 4-6), L. Sedin; What the World 
Would Gain from the First Stage of Disarmament (pp. 8-15), Ivan Isakov, Anatoly 
Blagonravov, Andrei Eremenko, Yuri Pobedonostsev, Eugene Korovin, Vladimir Lok- 
shin. 








, January, 1961 (No. 3). The Casablanca Charter (pp. 1-2); In Keeping with 
the U. N. Declaration (pp. 3-4), Observer; Truce or Peace? (pp. 9-10), Alexander 
Galkin; Intervention in Laos (pp. 17-19), A. Baturin. 

, February, 1961 (No. 7). Moment of Decision (pp. 1-2); Futility of Anti- 
Communism (pp. 4-5), Observer; The Report Salazar Suppressed (p. 15); International 
Cartels (pp. 21-22), M. Dikansky. 

, February, 1961 (No. 8). Great Alliance (p. 4), Lui Hsiao; Diplomatic Merry- 
Go-Round (pp. 5-6), J. Viktorov; War by Accident (pp. 7-9), Boris Teplinsky; Phat 
Happened Aboard the Santa Maria (pp. 14-15), G. Bako; The First Interplanetary 
Route (pp. 16-17), M. S. Zverev; Salazar’s Colonial Empire (pp. 29-31), Dmitri 
Volsky. 

, March, 1961 (No. 10). Hveryone’s Responsibility (pp. 1-2); The Ordeal 
of the Congo (pp. 2-3); Britain and the Continent (pp. 5-7), V. Matveyev; Rhodesia 
Deadlock (pp. 18-19), Oleg Tsvetayev; The Weimar Peace Discussions (pp. 25-26), 
Ivan Glushehenko. 

, March, 1961 (No. 11). Problems before The U. N. Assembly (pp. 1-2); Long 
Overdue (p. 2); Latin America and the Cuban Revolution (pp. 3-5), Konstantin 
Tarasov; The U. N. Congo Operation (pp. 6-7), Y. Boehkaryov; More Diplomatic 
Merry-Go-Round (pp. 8-10), J. Viktorov; Tegas Women Go to War (pp. 18-19), 
N.S. 

—, March, 1961 (No. 12). Warsaw Round Table (pp. 3-5), A. Yerusalimsky; 

Resumption of the Test Stoppage Talks (pp. 5-6), V. Berezhkov; The Hichmann Case— 
Further Developments (pp. 13-15), N. Milyutin; Screen for Seato (pp. 19-20), Alexei 
Pavloy. 
, March, 1961 (No. 13). Brooks No Delay (p.1); The Congo Crisis—New Stage 
(pp. 4-6), E. Primakov; New frontiers and Old Sins (pp. 11-13), Natalia Sergeyeva; 
The Scientist and the Bomb (pp. 29-81), V. Berezhkov; Soviet-Iranian Relations 
(p. 31). 

———, April, 1961 (No. 14). Socialist Relations (pp. 1-2); Hurope’s Six and 
Seven and America’s Ace (pp. 4-7), Boris Pichugin; New Commonwealth Line-Up 
(pp. 15-17), A. Mileikovsky, 

——-, April, 1961 (No, 15). At the Highest Level (pp. 1-2); What the African 
States Discussed at Cairo (pp. 3-5), S. Kondrashov; World Peace Council Meeting 
in Dethi (pp. 5-6), Nikolai Tikhonov; Wishful Thinking, Realities and Prospects (pp. 
7-9), P. Mstislavsky; When Will West Irian Be Free? (pp. 10-11), Lev Skomorokhov; 
Antecedents of Nato (pp. 12-16), L. Bezymensky. 

, April 13, 1961 (No. 16). The Spirit of Bandung (p. 3); Crime and Punish- 
ment (pp. 3-4); Soviet Aid to Foreign Countries (pp. 5-6), Gleb Starko; The Eichmann 
Trial (pp. 13-14), N. Milyutin; What’s Happening at the Test-Ban Talks (pp. 14- 
16), Vladimir Koltsov; Algerian Dilemma (pp. 17-19), Yuri Bochkaryov. 

, April, 1961 (No. 17). Aggression against Cuba (pp. 11-12); Kiel Economists 
Conference (pp. 14-15), I. Glagolev and M. Rubinstein; Sierra Leone (pp. 16-17), Yuri 
Mador; The Case of the Missing Bank (p. 29). 

, May, 1961 (No. 18). The Forces of Peace and Progress (pp. 1-3); New 
Phase in the Peace Movement (pp. 8-9), Sahib Singh Sokhey; Fidel Castro and John 
Kennedy (pp. 12-14), Observer; A Step to Peace in Laos (p. 17); The Eichmann Trial 
(p. 18), N. Milyutin. . 
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ÖSTERREICHISCHE ZEITSCHRIFT FÜR ÖFFENTLICHES Recut, December, 1960 (Vol. 11, 
No. 1). Die Rechtliche Stellung der Europäischen Wirtschaftszusammenschlisse 
(Montan-Union, EWG, EFTA) zum GATT (pp. 27-69), Gerhard Roselieb; Die 
Unrechtsfolgen bei einem Völkerrechtsverletzenden Nationalen Urteil; Seine Behandlung 
durch Internationale Gerichte (pp. 70-118), Helmut Urbanek; Die Académie de Droit 
International im Jahre 1958 (pp. 119-123), Kurt Herndl. 

PANSTWO I Prawo, February, 1961 (Vol. 16, No. 2). Zagadnienie kođyfikacji prawa 
konsularnego (na tle projektu Komisji Prawa Miedzynarodowego ONZ) (pp. 186-198), 
Kazimierz Libera. 

POLÍTICA INTERNACIONAL, November-December, 1960 (No. 52). La Diplomacia en 

el Sistema Actual de las Relaciones Internacionales (pp. 9-33), Manuel Fraga 
Iribarne; La Evolución del Pensamiento Estratégico (pp. 35-48), Enrique Manera 
Regueyra; El Entierro de la Politica de ‘‘Coexistencia Pacifica’’ en la Non Nata 
Conferencia de Alto Nivel de Parts (pp. 49-93), Luis Garcia Arias; Reuniones de 
Consulta de Ministros de Relaciones Exteriores de América (pp. 95-116), Félix G. 
Fernandez-Shaw; La Geopolitica de Cuba (pp. 139-147), Joseph S. Roucek; La Liga 
de las Estados Arabes y la Unidad del Mundo Arabe (pp. 149-169), Edward A. Mroz; 
Indicios de Debilidad en la Posición del Blanco al Norte y Sur del Limpopé (pp. 171- 
184), Jacinto Mereadal; El Peligroso Neutralismo del Reino del Millón de Elefantes 
(pp. 185-200), Jaime Menéndez; Hi Ayer, el Hoy y el Mañana Internacionales (pp. 203— 
220), Camilo Barcia Trelles; Crónica de Organización Internacional (pp. 221-234), 
Fernando Murillo Rubiera. 
, January—February, 1961 (No. 53). EL Ultramar Portugués (pp. 7-10); Portu- 
gal y la Campaña Anticolonialista (pp. 13-28), Antonio de Oliveira Salazar; De la 
Crisis del Dólar a la Revisión de la O. T. A. N. (pp. 29-61), Jaime Menédez; El 
Embrotlo Argelino (pp. 63-82), Antonio Massia Martin; El Sud-Tirol o Alto Adige 
en su Proceso de Problema Europeo (pp. 85-103), Gregorio Burgueño Alvarez; 
Actualidad y Renovación en la República Arabe Unida (pp. 105-111), Rodolfo Gil 
Benumeya; La Independencia de la Federacién de Nigeria (pp. 113-121), Julio Cola 
Alberich; Tres Leeciones de Fraga Iribarne en Lisboa (pp. 123-125), Julio Cola 
Alberich; El Ayer, el Hoy y el Mañana Internacionales (pp. 129-146), Camilo Barcia 
Trelles; Crónica de Organización Internacional (pp. 147-155), Fernando Murillo 
Rubiera, ; 

POLITISCHE STUDIEN, January, 1961 (Vol. 12, No. 129). Perspektiven (pp. 1-4), 
Hans Lehmann; Amerikas Stimme der Isolation ist verstummt! (pp. 9-12), Lyndon B. 
Johnson; Das Verhältnis Moskau-Peping (pp. 13-20), Werner Scharndorff. 

—, February, 1961 (Vol. 12, No. 130). Perspektiven (pp. 69-72), Hans Lehmann; 
Ist die Bundesrepublik ein Provisorium? (pp. 76-83), Jens Hacker; Spanien und der 
Kommunismus (pp. 96-101), Herbert Auhofer. 

PRÁVNY OBZOR, 1961 (Vol. 44, No. 1). Kontrola a Inspekce při Odzbrojent ve Svétle 
Mezinárodního Práva (pp. 6-18), Vratislav Péchota. 

, 1961 (Vol. 44, No. 2). Kubánska Revolúcia a Medzindrodné Právo (pp. 65-77), 
Anton Kopšo. 

REVISTA DE DERECHO INTERNACIONAL Y CIENCIAS DIPLOMÁTICAS (Rosario, Argentina), 
January—December, 1959 (Vol. 8, Nos. 15-16). ‘‘Renvot Revisited’? en la Juris- 
prudencia Española (pp. 51-60), Werner Goldschmidt; Influencia de la Tecnologia en 
las Relaciones Internacionales (pp. 61-140), Leonor Taillades de Yulita; La Convención 
Consular Hispano-Francesa de 1769 (pp. 143-157); La V Reunión de Consulta de 
Ministros de Relaciones Exteriores, Santiago de Chile, Agosto de 1959 (pp. 161-170), 
Nelly Eve Chiesa; Operación Panamericana (pp. 171-177), Alberto Séve de Gastón. 

REVISTA DE DERECHO JUDICIAL (Madrid), April-June, 1960 (Vol. 1, No. 2). La 
Nueva Ley de Extradicién (pp. 185-161), José L. Falcó Garcia and José Presencia 
Rubio. l 

REVUE DU Droit PUBLIC ET DE LA SCIENCE POLITIQUE EN FRANCE ET À L'ÉTRANGER, 
November—December,-1960 (Vol. 76, No. 6). Revue de Jurisprudence Française en 
Matiére Internationale (pp. 1273-1288), André Gervais. 
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Revce CRITIQUE DE DROIT INTERNATIONAL Privé, October-December, 1960 (Vol. 49, 
No. 4). La Règle de Conflit Applicable aux Questions Préalables (pp. 459-484), Paul 
Lagarde; Le Problème des Immunités Diplomatiques du Personnel de Service des 
Ambassades (pp. 485-531), A.-H. Al Katifi; Les Conflits de Juridictions dans le Cadre 
du Marché Commun, Difficultés et Remèdes (pp. 533-556), Martha Weser. 

RIVISTA DI DIRITTO INTERNAZIONALE, 1960 (Vol. 48, No. 4). Tomaso Perassi (pp. 
605-606), La Direzione; La Protezione ‘‘Speciale’’ della Citta del Vaticano in caso 
di Conflitto Armato (pp. 607~629), Antonio Malintoppi; Sui Poteri d’Investigazione 
dell’Alta Autorità della CECA (pp. 630-647), Paolo Gori; Osservazioni sui Disegno 
di Legge sulla Cittadinanza Italiana (pp. 648-656), Giorgia Cansacchi; Lex Fori ¢ 
Deroga alla Giurisdizione Italiana (pp. 657-659), Giuseppe Barile; In Tema di 
Costituzione delle Commissioni dell’Assemblea Consultiva del Consiglio d'Europa (pp. 
660-662), Vincenzo Starace; Sulla Composizione del Comitato della Sicurcsza Marittima 
dell IMCO (pp. 679-685), Riccardo Monaeo; Sulla Legge Regolatrice della Forma del 
Compromesso e della Clausola Compromissoria (pp. 699-704), Francesco Durante; 
Competenza Internazionale del Giudice Straniero e Deroga della Giurisdizione Italiana 
(pp. 710-720), Maria Rita Saulle. 

Soviet STATE AND Law (in Russian), 1961 (No. 1). On the Civil Capacity of 

Forcigners (pp. 107~112), G. T. Cheburakhin; On Codification of Water Legislation 
in the Middle-Asian Republics and in the Kazakh SSR (pp. 131-136), S. Baysahlov. 
, 1961 (No. 2). The Large-Scale Contribution to the Cause of Peace (pp. 9-17), 
C, P. Gorshenin; Questions of International Private Law in Relations between Socialist 
States (pp. 140-141), A. R. 
, 1961 (No. 3). People’s Right to Peace (pp. 3-15), F. I. Kalinyehev; The 
Fundamental Principles of the Law of Nations in the Cooperation between Socialist 
States (pp. 16-29), E. T. Usenko; The International Seminar on the Legal Status of 
TFoman in the Modern State (pp. 123-125), N. V. Orlova. 

STUDII SI CERCETARI JURIDICE, 1960 (Vol. 5, No. 4). Unele Probleme ale neexecutarit 
si ale Fortei Majore in Contractele de vinzare internatională, in lumina Conditiilor 
Generale de vinzare Intocmite de Comisia Hconomicd pentru Europa si a Dreptului 
aplicabil in R. P. R. (pp. 587-601), Traian Ionageu. 

SUDETEN BULLETIN, February, 1961 (Vol. 9, No. 2). War, Peace or Armistice (pp. 
25-27), Hans-Christoph Seebohm; The Plight of the Baltic States (pp. 28-36), Ken- 
neth V. Lottich; Communist Capitalism (pp. 37-40), Heinz Lotz. 

, March, 1961 (Vol. 9, No. 3). Germany’s Role within NATO (pp. 53-59), Franz- 
Josef Strauss; Germans, a Butt of Czech Racism (pp. 62-64), Wenzel Jaksch; Prague 
Faces New Problems (pp. 64-66), Siegfried Winter. 

, April, 1961 (Vol. 9, No. 4). The Two Faces of Europe (pp. 81-83), Gyula 
von Zathureezky; The Right to Unity (pp. 84-88), Hans Krueger; Paris, Moscow and 
the Oder-Neisse Line (pp. 89-90), Paul Albert Quentin; Afoscow’s Political Offensive 
(pp. 94-95), Almar Reitzner. 

UNITED NATIONS REVIEW, March, 1961 (Vol. 8, No. 3). Congo: United Nations 
Action to Prevent Civil War (pp. 6-11, 43); The United Nations and the Status of 
Women (pp. 22-27). 

, April, 1961 (Vol. 8, No. 4). Developments in Congo: General Assembly Re- 
news Consideration (pp. 8-10, 45-46); The United Nations and the Status of Women 
(pp. 26-32). 

UNITFD STATES NAVAL INstiTuTe Procerpines, March, 1961 (Vol. 87, No. 3). Are 
We Ready to Wage Limited War? (pp. 27-32), Capt. Harvey B. Seim; U.S.N.; 
Preface to Naval Strategy in Outer Space (pp. 33-41), Spencer M. Beresford; Fast 
Africa: Bastion for the Western World (pp. 42-50), William H. Hessler; Sea Power 
and American Survival (pp. 51-61), Stuart B. Barber; The Role of Military Assistance 
(pp. 76-83), Col. William R. Kintner, U.S.A. 

, April, 1961 (Vol. 87, No. 4). Care and Feeding of an Oceanic Alliance (pp. 
27-35), William H. Hessler; A Soviet Naval Goal: Satellite Seas (pp. 36-41), Capt. 
Frank M. Murphy, U.S.N.; Formula for the Future—Operations Research (pp. 50-55), 
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Lt. Cdr. Frank S. Haak, U.S.N.; Disarmament—Is It Possible? (pp. 57-64), Anthony 
E. Sokol; The Role of the NATO Navies in War (pp. 65-69), Vice Adm. Brian B. 
Schofield, R.N, (Ret.) 

WASHINGTON UNIVERSITY LAW QUARTERLY, April, 1961 (Vol. 1961, No. 2). A Short 
Course on Water Law for the Eastern United States (pp. 93-131), Earl Finbar Murphy. 

WAYNE Law Review, Summer, 1960 (Vol. 6, No, 3). Cosmic Surveillance by Space 
Flight Momentum (pp. 311-339), G. Vernon Leopold. 

WORLD Arrairs, Spring, 1961 (Vol. 124, No. 1). Who Is for Peace? (p. 2), Charles 
Wesley Lowry; Astronautics in World Affairs (pp. 3-6), Ann Lincoln Beresford; Revolu- 
tionary Cuba: Something Old and Something New (pp. 7-11), Harold Eugene Davis; 
Dynamics of Arab Nationalism (pp. 11-14), Abdul Majid Abbass; The Case for Re- 
suming Nuclear Tests (pp. 17-20), Thomas E. Murray; Attacks on the U. S. Foreign Aid 
Program (pp. 20-23), Robert F. W. Whitcomb; Communist ‘‘ Decomposition Work’? in 
Latin America (pp. 23-25), Anthony Trawick Bouscaren. 

ZEITSCHRIFT FUR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT, May, 1961 
(Vol. 25, Nos. 3-4). Die Beschränkung der Rechtsvereinheitlichung auf Internationale 
Sachverhalte (pp. 401-455), Bernt Lemhéfer; Der Domizilbegriff im Englischen Inter- 
nationalen Privatrecht (pp. 456-495), Dieter Henrich; Das Internationale Privat- und 
Prozessrecht in der Schwedischen Rechtsprechung und Literatur (pp. 496-543), Nils 
Beckman; Belgisches Internationales Privatrecht nach der Neueren Rechtsprechung 
(pp. 544-567), Lucia Serick and Heinrich Harries; Die Französische Gesetzgebung auf 
dem Gebiete des Privatrechts 1954—1959 (pp. 567-594), Francois Boulanger; Deutsch- 
land: Forderungsabtretung und Devisenrecht (pp. 645-657), Karl H. Neumayer. 

ZEITSCHRIFT FUR AUSLANDISCHES ÖFFENTLICHES RECHT UND VOLKERRECHT, April, 
1961 (Vol. 21, No. 2). Zum Stand der Internationalen Obligatorischen Gerichtsbarkeit 
(pp. 221-248), Fritz Miinch; Das Erste Urteil des Europäischen Gerichtshofs fir 
Menschenrechte: Werfahrensfragen in der Sache Lawless (pp. 249-258), Heinrich 
Matthies; Vélkerrechtliche Praxis der Bundesrepublik Deutschland im Jahre 1959 (pp. 
259-300), Werner Morvay; Rechtsprechung Nationaler Gerichte zur Europäischen Kon- 
vention zum Schutze der Menschenrechte und Grumdfreiheiten (pp. 316-347), Werner 
Morvay. 

ZEITSCHRIFT FÜR LUFTRECHT UND WELTRAUMRECHTSFRAGEN, April, 1961 (Vol. 10, No, 
2). Das Übereinkommen über Lufttüchtigkeitszeugnisse eingeführter Luftfahreeuge 
(pp. 81-100), Otto H. Faull and Alfred Rudolf; Die Internationale Kontrolle des 
Weltraums (Ergänzende Bemerkungen) (pp. 102—105, in English and German), John C. 
Cooper; Zivil- und Strafrecht im Weltraum (pp. 106-109), Ernst Fasan and Franz Gross. 


- ELEANOR H. FINCH 


OFFICIAL DOCUMENTS 


CONVENTION ON THE ORGANIZATION FOR Economic CO-OPERATION AND 
DEVELOPMENT AND SUPPLEMENTARY INSTRUMENTS # 


Signed at Paris, December 14, 1960 


Tut GoveRNMENtS of the Republic of Austria, the Kingdom of Belgium, 
Canada, the Kingdom of Denmark, the French Republic, the Federal Re- 
publie of Germany, the Kingdom of Greece, the Republic of Iceland, 
Ireland, the Italian Republic, the Grand Duchy of Luxembourg, the King- 
dom of the Netherlands, the Kingdom of Norway, the Portuguese Republic, 
Spain, the Kingdom of Sweden, the Swiss Confederation, the Turkish 
Republic, the United Kingdom of Great Britain and Northern Ireland, 
and the United States of America; 

CONSIDERING that economic strength and prosperity are essential for the 
attainment of the purposes of the United Nations, the preservation of in- 
dividual liberty and the increase of general well-being; 

BELIEVING that they can further these aims most effectively by strength- 
ening the tradition of co-operation which has evolved among them; 

Recocnizinc that the economic recovery and progress of Europe to 
which their participation in the Organization for European Economie Co- 
operation has made a major contribution, have opened new perspectives 
for strengthening that tradition and applying it to new tasks and broader 
objectives; 

Convinced that broader co-operation will make a vital contribution to 
peaceful and harmonious relations among the peoples of the world; 

ReEcoGNIZING the increasing interdependence of their economies; 

DETERMINED by consultation and co-operation to use more effectively 
their capacities and potentialities so as to promote the highest sustainable 
growth of their economies and improve the economie and social well-being 
of their peoples; : 

BELIEVING that the economically more advanced nations should co- 
operate in assisting to the best of their ability the countries in process 
of economic development ; 

REcoGNIzING that the further expansion of world trade is one of the 
most important factors favoring the economic development of countries 
and the improvement of international economic relations; and 

DETERMINED to pursue these purposes in a manner consistent with their 
obligations in other international organizations or institutions in which 
they participate or under agreements to which they are a party; 


1 Sen. Exec, E, 87th Cong., Ist Sess.; Dept. of State Press Release, No. 693, Dec. 13, 
1960; 44 Dept. of State Bulletin 11 (1961). Ratification deposited on behalf of the 
United States April 12, 1961. 
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HaAvE THEREFORE AGREED on the following provisions for the reconstitu- 
tion of the Organization for European Economie Co-operation as the 
Organization for Economie Co-operation and Development: 


ARTICLE 1 


The aims of the Organization for Economie Co-operation and Develop- 
ment (hereinafter called the ‘‘Organization’’) shall be to promote policies 
designed : 


(a) 


(b) 


to achieve the highest sustainable economic growth and employment 
and a rising standard of living in Member countries, while main- 
taining financial stability, and thus to contribute to the development 
of the world economy ; 

to contribute to sound economic expansion in Member as well as 
non-member countries in the process of economic development; and 
to contribute to the expansion of world trade on a multilateral, 
non-discriminatory basis in accordance with international obliga- 
tions. 


ARTICLE 2 


In the pursuit of these aims, the Members agree that they will, both 
individually and jointly: 


(a) 
(b) 


(e) 


promote the efficient use of their economic resources; 

in the scientific and technological feld, promote the development of 
their resources, encourage research and promote vocational training; 
pursue policies designed to achieve economie growth and internal 
and external financial stability and to avoid developments which 
might endanger their economies or those of other countries; 


(d) pursue their efforts to reduce or abolish obstacles to the exchange 


(e) 


of goods and services and current payments and maintain and ex- 
tend the liberalization of capital movements; and 

contribute to the economie development of both Member and non- 
member countries in the process of economic development by ap- 
propriate means and, in particular, by the flow of capital to those 
countries, having regard to the importance to their economies of 
receiving technical assistance and of securing expanding export 
markets. 


ARTICLE 3 


With a view to achieving the aims set out in Article 1 and to fulfilling 
the undertakings contained in Article 2, the Members agree that they will: 


(a) 
(b) 
(e) 


keep each other informed and furnish the Organization with the 
information necessary for the accomplishment of its tasks; 
consult together on a continuing basis, carry out studies and par- 
ticipate in agreed projects; and 

co-operate closely and where appropriate take co-ordinated action, 
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ARTICLE 4 


The Contracting Parties to this Convention shall be Members of the 
Organization. 


ARTICLE 5 
In order to achieve its aims, the Organization may: 


(a) take decisions which, except as otherwise provided, shall be binding 
on all the Members; 

(b) make recommendations to Members; and 

(e) enter into agreements with Members, non-member States and inter- 
national organizations. 


ARTICLE 6 


J. Unless the Organization otherwise agrees unanimously for special 
cases, decisions shall be taken and recommendations shall be made by 
mutual agreement of all the Members. 

2. Each Member shall have one vote. Ifa Member abstains from voting 
on a decision or recommendation, such abstention shall not invalidate the 
decision or recommendation, which shall be applicable to the other Mem- 
bers but not to the abstaining Member. 

3. No decision shall be binding on any Member until it has complied 
with the requirements of its own constitutional procedures. The other 
Members may agree that such a decision shall apply provisionally to them. 


ARTICLE 7 


A Council composed of all the Members shall be the body from which all 
acts of the Organization derive. The Council may meet in sessions of 
Ministers or of Permanent Representatives. 


ARTICLE 8 


The Council shall designate each year a Chairman, who shall preside 
at its ministerial sessions, and two Vice-Chairmen. The Chairmen may be 
designated to serve one additional consecutive term. 


ARTICLE 9 


The Council may establish an Executive Committee and such subsidiary 
bodies as may be required for the achievement of the aims of the Organi- 
zation. 


ARTICLE 10 


1. A Seeretary-General responsible to the Council shall be appointed by 
the Council for a term of five years. He shall be assisted by one or more 
Deputy Seeretaries-General or Assistant Secretaries-General appointed by 
the Council on the recommendation of the Secretary-General. 
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2, The Secretary-General shall serve as Chairman of the Council meet- 
ing at sessions of Permanent Representatives. He shall assist the Council — 
in all appropriate ways and may submit proposals to the Council or to any 
other body of the Organization. 


ARTICLE 11 


1. The Secretary-General shall appoint such staff as the Organization 
may require in accordance with plans of organization approved by’ the 
Council. Staff regulations shall be subject to approval by the Council. 

2. Having regard to the international character of the Organization, the 
Secretary-General, the Deputy or Assistant Secretaries-General and the 
staff shall neither seek nor receive instructions from any of the Members 
or from any Government or authority external to the Organization. 


ARTICLE 12 


Upon such terms and conditions as the Council may determine, the 
Organization may: 


(a) address communications to non-member States or organizations: 

(b) establish and maintain relations with non-member States or organi- 
zations; and 

(e) invite non-member Governments or organizations to participate in 
activities of the Organization. 


ARTICLE 13 


Representation in the Organization of the European Communities estab- 
lished by the Treaties of Paris and Rome of 18th April, 1951, and 25th 
March, 1957, shall be as defined in Supplementary Protocol No. 1 to this 
Convention. 

ARTICLE 14 


1. This Convention shall be ratified or accepted by the Signatories in 
accordance with their respective constitutional requirements. 

2. Instruments of ratification or acceptance shall be deposited with the 
Government of the French Republic, hereby designated as depositary Gov- 
ernment. 

3. This Convention shall come into force: 


(a) before 80th September, 1961, upon the deposit of instruments of 
ratification or acceptance by all the Signatories; or 

(b) on 30th September, 1961, if by that date fifteen Signatories or more 
have deposited such instruments as regards those Signatories; and 
thereafter as regards any other Signatory upon the deposit of its 
instrument of ratification or acceptance; 

(e) after 30th September, 1961, but not later than two years from the 
signature of this Convention, upon the deposit of such instruments 
by fifteen Signatories, as regards those Signatories; and thereafter 
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as regards any other Signatory upon the deposit of its instrument 
of ratification or acceptance. 


4, Any Signatory which has not deposited its instrument of ratification 
or acceptance when the Convention comes into force may take part in the 
activities of the Organization upon conditions to be determined by agree- 
ment between the Organization and such Signatory. 


ARTICLE 15 


When this Convention comes into force the reconstitution of the Organi- 
zation for European Economic Co-operation shall take effect, and its aims, 
organs, powers and name shall thereupon be as provided herein. The 
legal personality possessed by the Organization for European Economic 
Co-operation shall continue in the Organization, but decisions, recommenda- 
tions and resolutions of the Organization for European Economie Co- 
operation shall require approval of the Council to be effective after the 
coming into force of this Convention. 


ARTICLE 16 


The Council may decide to invite any Government prepared to assume 
the obligations of membership to accede to this Convention. Such de- 
cisions shall be unanimous, provided that for any particular case the 
Council may unanimously decide to permit abstention, in which case, not- 
withstanding the provisions of Article 6, the decision shall be applicable 
to all the Members. Accession shall take effect upon the deposit of an 
instrument of accession with the depositary Government. 


ARTICLE 17 


Any Contracting Party may terminate the application of this Conven- 
tion to itself by giving twelve months’ notice to that effect to the de- 
positary Government. 

ARTICLE 18 


The Headquarters of the Organization shall be in Paris, unless the 
Couneil agrees otherwise. 
ARTICLE 19 


The legal capacity of the Organization and the privileges, exemptions 
and immunities of the Organization, its officials and representatives to it 
of the Members shall be as provided in Supplementary Protocol No. 2 to 
this Convention. 

ARTICLE 20 


1. Each year, in accordance with Financial Regulations adopted by the 
Council, the Secretary-General shall present to the Council for approval 
an annual budget, accounts, and such subsidiary budgets as the Council 
shall request. 
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2. General expenses of the Organization, as agreed by the Council, 
shall be apportioned in accordance with a scale to be decided upon by the 
Council. Other expenditure shall be financed on such basis as the Couneil 
may decide. 

ARTICLE 21 


Upon the receipt of any instrument of ratification, acceptance or acces- 
sion, or of any notice of termination, the depositary Government shall give 
notice thereof to all the Contracting Parties and to the Secretary-General 
of the Organization. 

In Witness WHEREOF, the undersigned Plenipotentiaries, duly empow- 
ered, have appended their signatures to this Convention. 

Done in Paris, this 14th day of December Nineteen Hundred and Sixty, 
in the English and French languages, both texts being equally authentic, 
in a single copy which shall be deposited with the Government of the 
French Republic by whom certified copies will be communicated to all the 
Signatories. 

SUPPLEMENTARY Protocon No. 1 


THE SrGNATORIES of the Convention on the Organization for Economic 
Co-operation and Development; 
Have AGREED as follows: 


_1. Representation in the Organization for Economie Co-operation and 
Development of the European Communities established by the Treaties of 
Paris and Rome of 18th April, 1951, and 25th March, 1957,? shall be 
determined in accordance with the institutional provisions of those Treaties. 

2. The Commissions of the European Economic Community and of the 
European Atomic Energy Community as well as the High Authority of the 
European Coal and Steel Community shall take part in the work of that 
Organization. . 

In Witness Wauereor, the undersigned Plenipotentiaries, duly empow- 
ered, have appended their signatures to this Protocol. 

Done in Paris, this 14th day of December, Nineteen Hundred and Sixty, 
in the English and French languages, both texts being equally authentic, 
in a single copy which shall be deposited with the Government of the 
French Republic by whom certified copies will be communicated to all the 
Signatories. 

SUPPLEMENTARY Protrocot No. 2 


THE Sianarorrs of the Convention on the Organization for Economie 
Co-operation and Development (hereinafter called the ‘‘Organization’’) ; 
Have Aareep as follows: 


The Organization shall have legal capacity and the Organization, its 
officials, and representatives to it of the Members shall be entitled to 
privileges, exemptions, and immunities as follows: 


1 Reprinted in 46 A.J.L.L. Supp. 107 (1952). 
2 Reprinted in 51 AJ.LL. 865, 955 (1957). 
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(a) in the territory of the Contracting Parties to the Convention for 
European Economie Co-operation of 16th April, 1948 the legal 
capacity, privileges, exemptions, and immunities provided for in 
Supplementary Protocol No. I to that Convention ;* 

(b) in Canada, the legal capacity, privileges, exemptions, and immuni- 
ties provided for in any agreement or arrangement on legal capacity, 
privileges, exemptions, and immunities entered into between the 
Government of Canada and the Organization ; 

(c) in the United States, the legal capacity, privileges, exemptions, and 

immunities under the International Organizations Immunities Act 5 

provided for in Executive Order No. 10183 of 27th June, 1950; and 

elsewhere, the legal capacity, privileges, exemptions, and immunities 
provided for in any agreement or arrangement on legal capacity, 
privileges, exemptions, and immunities entered into betwecn the 

Government concerned and the Organization. 


(d 


Panat” 


In WITNESS WHEREOF, the undersigned Plenipotentiaries, duly empow- 
ered, have appended their signatures to this Protocol. 

Done in Paris this 14th day of December, Nineteen Hundred and Sixty, 
in the English and French languages, both texts being equally authentic, 
in a single copy which shall be deposited with the Government of the 
French Republic by whom eertified copies will be communicated to all the 
Signatories. 


PROTOCOL ON THE REVISION OF THE CONVENTION FOR EUROPEAN ECONOMIC 
CO-OPERATION OF 16TH APRIL, 1948 


Ture GOVERNMENTS of the Republic of Austria, the Kingdom of Belgium, 
the Kingdom of Denmark, the French Republic, the Federal Republie of 
Germany, the Kingdom of Greece, the Republic of Iceland, Ireland, the 
Italian Republic, the Grand Duchy of Luxembourg, the Kingdom of the 
Netherlands, the Kingdom of Norway, the Portuguese Republic, Spain, the 
Kingdom of Sweden, the Swiss Confederation, the Turkish Republic, the 
United Kingdom of Great Britain and Northern Ireland being the Con- 
tracting Parties to the Convention for European Economic Co-operation of 
16th April, 1948, (hereinafter called the ‘‘Convention’’) and the Members 
of the Organization for European Economie Co-operation ; 

Desirous that the aims, organs, and powers of the Organization be re- 
defined and that the Governments of Canada and the United States of 
America be Members of that Organization as re-constituted ; 

Have AGREED as follows: 

ARTICLE 1 


The Convention shall be revised and as a consequence thereof it shall be 
replaced by the Convention on the Organization for Economie Co-operation 
and Development to be signed on today’s date. 

3 Reprinted in 43 A.J.LL. Supp. 94 (1949). ° 


4 Ibid. 102. 
5 Pub. Law 291, 79th Cong., reprinted in 40 A.J.I.L. Supp. 85 (1946). 
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ARTICLE 2 


1. This Protocol shall come into force when the Convention on the 
Organization for Economie Co-operation and Development comes into 
force. 

2. The Convention shall cease to have effect as regards any Signatory 
of this Protocol when the Convention on the Organization for Economie 
Co-operation and Development comes into force. 


In Witness WHEREOF, the undersigned Plenipotentiaries, duly empow- 
ered, have appended their signatures to this Protocol. 

Done in Paris, this 14th day of December, Nineteen Hundred and Sixty, 
in the English and French languages, both texts being equally authentic, 
in a single copy which shall be deposited with the Government of the 
french Republic by whom certified copies will be communicated to all the 
Signatories. 


MEMORANDUM OF UNDERSTANDING ON THE APPLICATION OF ARTICLE 15 oF 
THE CONVENTION ON THE ORGANIZATION FOR ECONOMIC 
Co-OPERATION AND DEVELOPMENT 


Article 15 of the Convention on the Organization for Eeonomie Co- 
operation and Development (hereinafter called the ‘‘Convention’’) pro- 
vides that decisions, recommendations and resolutions (hereinafter called 
‘facts’’) of the Organization for European Economie Co-operation shall 
require approval of the Council of the Organization for Economie Co- 
operation and Development (hereinafter called the “Goune to be 
effective after the coming into force of the Convention. 

Pursuant to a resolution adopted at the Ministerial Meeting of 22nd-23rd 
July, 1960, a Preparatory Committee has been established and instructed 
to carry further the review of the acts of the Organization for European 
Economic Co-operation, to determine which acts should be recommended 
to the Council for approval, and to recommend, where necessary, the 
modifications required m order to adjust these acts to the functions of the 
Organization for Economie Co-operation and Development. 

At the said Ministerial Meeting it was agreed that there should be the 
maximum possible degree of certainty as regards approval by the Council 
of acts of the Organization for European Economie Co-operation in ae- 
cordance with the recommendations of the Preparatory Committee; it was 
also agreed that Canada and the United States, not being Members of the 
Organization for European Economie Co-operation, should have a certain 
latitude with respect to the said recommendations. 

Therefore the Signatories of the Convention have agreed as follows: 


1. The representatives of the Signatories on the Council shall vote for 
approval of aets of the Organization for European Economic Co-operation 
in accordance with the recommendations of the Preparatory Committee, ex- 
cept as otherwise provided hereinafter. 

2, Any Signatory which has not been a Member of the Organization for 
European Economic Co-operation shall be released from the commitment 
set out in paragraph 1 with respect to any recommendation or part thereof 
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of the Preparatory Committee which it specifies in a notice to the Prepara- 
tory Committee no later than ten days after the deposit of its instrument 
of ratification or acceptance of the Convention. 

3. If any Signatory gives notice pursuant to paragraph 2, any other 
Signatory, if in its view such notice changes the situation in regard to the 
recommendation or part thereof in question in an important respect, shall 
have the right to request, within fourteen days of such notice, that the 
Preparatory Committee reconsider such recommendation or part thereof. 

4. (a) If a Signatory gives notice pursuant to paragraph 2 and no re- 
quest is made pursuant to paragraph 3, or, if such a request having been 
made, the reconsideration by the Preparatory Committee does not result 
in any modification of the recommendation or part thereof in question, the 
representative on the Couneil of the Signatory which has given notice shall 
abstain from voting on the act or part thereof to which the recommenda- 
tion or part thereof in question pertains. 

(b) If the reconsideration by the Preparatory Committee provided for 
in paragraph 3 results in a modified recommendation or part thereof, the 
representative on the Council of the Signatory which has given notice may 
abstain from voting on the act or part thereof to which the modified 
recommendation or part thereof pertains. 

(c) Abstention by a Signatory pursuant to sub-paragraph (a) or (b) 
of this paragraph with respect to any act or part thereof shall not in- 
validate the approval of that act or part which shall be applicable to the 
other Signatories but not to the abstaining Signatory. 

5. The provisions of this Memorandum relating to actions to be taken 
before the voting in the Council shall come into force upon its signature; 
the provisions relating to the voting in the Council shall come into force 
for each Signatory upon the coming into force of the Convention as re- 
gards that Signatory. 


Ix Witness WHEREOF, the undersigned have appended their signatures 
to this Memorandum. 

Dones in Paris, this 14th day of December, 1960, in the English and 
French languages, both texts being equally authentic, in a single copy 
‘which shall be deposited with the Government of the French Republic, by 
whom certified copies will be communicated to all the Signatories. 


PAKISTAN-INDIA 


Inpus WATERS TREATY 1 


Signed at Karachi, Sept. 19, 1960; ratifications exchanged Jan. 12, 1961 


PREAMBLE 


The Government of India and the Government of Pakistan, being equally 
desirous of attaining the most complete and satisfactory utilisation of the 


2 Text furnished by courtesy of John G. Laylin. The Annexures referred to in the 
treaty are omitted here, with the exception of Annexures F and G. 
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waters of the Indus system of rivers and recognising the need, therefore, 
of fixing and delimiting, in a spirit of goodwill and friendship, the rights 
and obligations of each in relation to the other concerning the use of these 
waters and of making provision for the settlement, in a cooperative spirit, 
of all such questions as may hereafter arise in regard to the interpretation 
or application of the provisions agreed upon herein, have resolved to con- 
clude a Treaty in furtherance of these objectives, and for this purpose have 
named as their plenipotentiaries: 


THE GOVERNMENT OF INDIA: 
Shri Jawaharlal Nehru, 
Prime Mumster of India, 
AND 
Tue GOVERNMENT OF PAKISTAN: 
Field Marshal Mohammad Ayub Khan, HP., H.J. 
President of Pakistan; 


who, having communicated to each other their respective Full Powers and 
having found them in good and due form, have agreed upon the following 
Articles and Annexures :— 


ARTICLE I 


Definitions 


As used in this Treaty: 

(1) The terms ‘‘Article’’ and ‘‘Annexure’’ mean respectively an Article 
of, and an Annexure to, this Treaty. Except as otherwise indicated, ref- 
erences to Paragraphs are to the paragraphs in the Article or in the An- 
nexure in which the reference is made. 

(2) The term ‘‘Tributary’’ of a river means any surface channel, 
whether in continuous or intermittent flow and by whatever name called, 
whose waters in the natural course would fall into that river, e.g. a tribu- 
tary, a torrent, a natural drainage, an artificial drainage, a nadi, a nallah, 
a nat, à khad, a cho. The term also includes any sub-tributary or branch or 
subsidiary channel, by whatever name called, whose waters, in the natural 
course, would directly or otherwise flow into that surface channel. 

(8) The term ‘‘The Indus,” ‘‘The Jhelum,” ‘‘The Chenab,’’ ‘‘The 
Ravi,” ‘‘The Beas” or “The Sutlej’ means the named river (ineluding 
Connecting Lakes, if any) and all its Tributaries: Provided however that 


(i) none of the rivers named above shall be deemed to be a Tributary ; 
(ii) The Chenab shall be deemed to inelude the river Panjnad; and 
(iii) the river Chandra and the river Bhaga shall be deemed to be 

Tributaries of The Chenab. 


(4) The term ‘‘Main’’ added after Indus, Jhelum, Chenab, Sutlej, 
Beas or Ravi means the main stem of the named river excluding its Tribu- 
taries, but including all channels and creeks of the main stem of that river 
and such Connecting Lakes as form part of the main stem itself. The 
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Jhelum Main shall be deemed to extend up to Verinag, and the Chenab 
Main up to the confluence of the river Chandra and the river Bhaga. 

(5) The term ‘‘Eastern Rivers’’ means The Sutlej, The Beas and The 
Ravi taken together. 

(6) The term ‘‘Western Rivers’’ means The Indus, The Jhelum and 
The Chenab taken together. 

(7) The term ‘‘the Rivers’’ means all the rivers, The Sutlej, The Beas, 
The Ravi, The Indus, The Jhelum and The Chenab. 

(8) The term ‘‘Connecting Lake’’ means any lake which receives water 
from, or yields water to, any of the Rivers; but any lake which occasionally 
and irregularly receives only the spill of any of the Rivers and returns only 
the whole or part of that spill is not a Connecting Lake. 

(9) The term ‘‘ Agricultural Use” means the use of water for irrigation, 
except for irrigation of household gardens and public recreational gardens. 

(10) The term ‘‘Domestic Use’’ means the use of water for: 


(a) drinking, washing, bathing, recreation, sanitation (including the 
conveyance and dilution of sewage and of industrial and other 
wastes), stock and poultry, and other like purposes; 

(b) household and municipal purposes (including use for household 
gardens and publie recreational gardens); and 

(c) industrial purposes (including mining, milling and other like pur- 
poses) ; 


but the term does not include Agricultural Use or use for the generation 
of hydro-electric power. 

(11) The term ‘‘Non-Consumptive Use” means any control or use of 
water for navigation, floating of timber or other property, flood protection 
or flood control, fishing or fish culture, wild life or other like beneficial 
purposes, provided that, exclusive of seepage and evaporation of water 
incidental to the control or use, the water (undiminished in volume within 
the practical range of measurement) remains in, or is returned to, the 
same river or its Tributaries; but the term does not include Agricultural 
Use or use for the generation of hydro-electric power. 

(12) The term ‘‘Transition Period’’ means the period beginning and 
ending as provided in Article II (6). 

(13) The term ‘‘Bank’’ means the International Bank for Reconstruc- 
tion and Development. 

(14) The term ‘‘Commissioner’’ means either of the Commissioners 
appointed under the provisions of Article VITI(1) and the term ‘‘Com- 
mission’’ means the Permanent Indus Commission constituted in accordance 
with Article VITT(3). 

(15) The term ‘‘interference with the waters’’ means: 


(a) Any act of withdrawal therefrom; or 


(b) Any man-made obstruction to their flow which causes a change in 
the volume (within the practical range of measurement) of the daily 
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flow of the waters: Provided however that an obstruction which 
involves only an insignificant and incidental change in the volume 
of the daily flow, for example, fluctuations due to afflux caused by 
bridge piers or a temporary by-pass, ete., shall not be deemed to be 
an interference with the waters. 


(16) The term ‘‘Effective Date’’ means the date on which this Treaty 
takes effect in accordance with the provisions of Article XII, that is, the 
first of April 1960. 


ArtIcLE II 
Provisions Regarding Eastern Rivers 


(1) All the waters of the Eastern Rivers shall be available for the un- 
restricted use of India, except as otherwise expressly provided in this 
Article. 

(2) Except for Domestic Use and Non-Consumptive Use, Pakistan shall 
be under an obligation to let flow, and shall not permit any interference 
with, the waters of the Sutlej Main and the Ravi Main in the reaches where 
these rivers flow in Pakistan and have not yet finally crossed into Pakistan. 
The points of final crossing are the following: (a) near the new Hasta 
Bund upstream of Suleimanke in the ease of the Sutlej Main, and (b) 
about one and a half miles upstream of the syphon for the B-R-B-D Link 
in the case of the Ravi Main. 

(3) Except for Domestic Use, Non-Consumptive Use and Agricultural 
Use (as specified in Annexure B), Pakistan shall be under an obligation 
to let flow, and shall not permit any interference with, the waters (while 
flowing in Pakistan) of any Tributary which in its natural course joins the 
Sutlej Main or the Ravi Main before these rivers have finally crossed into 
Pakistan. 

(4) All the waters, while flowing in Pakistan, of any Tributary which, 
in its natural course, joins the Sutlej Main or the Ravi Main after these 
rivers have finally crossed into Pakistan shall be available for the unre- 
stricted use of Pakistan: Provided however that this provision shall not be 
construed as giving Pakistan any claim or right to any releases by India 
in any such Tributary. If Pakistan should deliver any of the waters of any 
such Tributary, which on the Effective Date joins the Ravi Main after 
this river has finally crossed into Pakistan, into a reach of the Ravi Main 
upstream of this crossing, India shall not make use of these waters; each 
Party agrees to establish such discharge observation stations and make 
such observations as may be necessary for the determination of the com- 
ponent of water available for the use of Pakistan on account of the afore- 
said deliveries by Pakistan, and Pakistan agrees to meet the cost of estab- 
lishing the aforesaid discharge observation stations and making the afore- 
said observations. 

(5) There shall be a Transition Period during which, to the extent 
specified in Annexure H, India shall 
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(i) limit its withdrawals for Agricultural Use, 
(ii) limit abstractions for storages, and 
(iii) make deliveries to Pakistan 
from the Eastern Rivers. 


(6) The Transition Period shall begin on 1st April 1960 and it shall 
end on 31st March 1970, or, if extended under the provisions of Part 8 
of Annexure H, on the date up to which it has been extended. In any 
event, whether or not the replacement referred to in Article IV(1) has 
been accomplished, the Transition Period shall end not later than gist 
March 1978. 

(7) I£ the Transition Period is extended beyond 31st March 1970, the 
provisions of Article V(5) shall apply. 

(8) If the Transition Period is extended beyond 31st March 1970, the 
provisions of Paragraph (5) shall apply during the period of extension 
beyond 31st March 1970. 

(9) During the Transition Period, Pakistan shall receive for unrestricted 
use the waters of the Eastern Rivers which are to be released by India in 
accordance with the provisions of Annexure H. After the end of the 
Transition Period, Pakistan shall have no claim or right to releases by 
India of any of the waters of the Eastern Rivers. In case there are any 
releases, Pakistan shall enjoy the unrestricted use of the waters so released 
after they have finally crossed into Pakistan: Provided that in the event 
that Pakistan makes any use of these waters, Pakistan shall not aequire 
any right whatsoever, by prescription or otherwise, to a continuance of 
such releases or such use. 


ARTICLE IIT 
Provisions Regarding Western Ravers 


(1) Pakistan shall receive for unrestricted use all those waters of the 
Western Rivers which India is under obligation to let flow under the 
provisions of Paragraph (2). 

(2) India shall be under an obligation to let flow all the waters of the 
Western Rivers, and shall not permit any interference with these waters, 
except for the following uses, restricted (except as provided in item (c) 
(ii) of Paragraph 5 of Annexure C) in the case of each of the rivers, The 
Indus, The Jhelum and The Chenab, to the drainage basin thereof: 


(a) Domestic Use; 

(b) Non-Consumptive Use; 

(e) Agricultural Use, as set out in Annexure C; and 

(d) Generation of hydro-electric power, as set out in Annexure D. 


(3) Pakistan shall have the unrestricted use of all waters originating 
from sources other than the Eastern Rivers which are delivered by Pakistan 
into The Ravi or The Sutlej, and India shall not make use of these waters. 
Each Party agrees to establish such discharge observation stations and 
make such observations as may be considered necessary by the Commission 
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for the determination of the component of water available for the use of 
Pakistan on account of the aforesaid deliveries by Pakistan. 

(4) Except as provided in Annexures D and E, India shall not store 
any water of, or construct any storage works on, the Western Rivers. 


ARTICLE IV 
Provisions Regarding Eastern Rivers and Western Rivers 


(1) Pakistan shall use its best endeavours to construct and bring into 
operation, with due regard to expedition and economy, that part of a 
system of works which will accomplish the replacement, from the Western 
Rivers and other sources, of water supplies for irrigation canals in Pakistan 
which, on 15th August 1947, were dependent on water supplies from the 
Eastern Rivers. 

(2) Each Party agrees that any Non-Consumptive Use made by # shall 
be so made as not to materially change, on account of such use, the flow 
in any channel to the prejudice of the uses on that channel by the other 
Party under the provisions of this Treaty. In executing any scheme of 
flood protection or flood control each Party will avoid, as far as practicable, 
any material damage to the other Party, and any such scheme carried out 
by India on the Western Rivers shall not involve any use of water or any 
storage in addition to that provided under Article ITT. 

(3) Nothing in this Treaty shall be construed as having the effect of 
preventing either Party from undertaking schemes of drainage, river 
training, conservation of soil against erosion and dredging, or from re- 
moval of stones, gravel or sand from the beds of the Rivers: Provided 
that 


(a) in executing any of the schemes mentioned above, each Party will 
avoid, as far as practicable, any material damage to the other Party; 

(b) any such scheme carried out by India on the Western Rivers shall 
not involve any use of water or any storage in addition to that 
provided under Article III; 

(e) except as provided in Paragraph (5) and Article VIT(1) (b), India 
shall not take any action to increase the catchment area, beyond the 
area on the Effective Date, of any natural or artificial drainage or 
drain which crosses into Pakistan, and shall not undertake such 
construction or remodelling of any drainage or drain which so 
erosses or falls into a drainage or drain which so crosses as might 
cause material damage in Pakistan or entail the construction of a 
new drain or enlargement of an existing dramage or drain in 
Pakistan; and 

(d) should Pakistan desire to increase the catchment area, beyond the 
area on the Effective Date, of any natural or artificial drainage or 
drain, which receives drainage waters from India, or, except in an 
emergency, to pour any waters into it in excess of the quantities 
received by it as on the Effective Date, Pakistan shall, before under- 
taking any work for these purposes, increase the capacity of that 
drainage or drain to the extent necessary so as not to impair its 
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efficacy for dealing with drainage waters received from India as on 
the Effective Date. 


(4) Pakistan shall maintain in good order its portions of the drainages 
mentioned below with capacities not less than the capacities as on the 
Effective Date :— 


(i) Hudiara Drain 
(11) Kasur Nala 
(111) Salimshah Drain 
(iv) Fazilka Drain. 


(5) If India finds it necessary that any of the drainages mentioned in 
Paragraph (4) should be deepened or widened in Pakistan, Pakistan 
agrees to undertake to do so as a work of publie interest, provided India 
agrees to pay the cost of the deepening or widening. 

(6Y Each Party will use its best endeavours to maintain the natural 
channels of the Rivers, as on the Effective Date, in such condition as will 
avoid, as far as practicable, any obstruction to the flow in these channels 
likely to cause material damage to the other Party. 

(7) Neither Party will take any action which would have the effect of 
diverting the Ravi Main between Madhopur and Lahore, or the Sutlej 
Main between Harike and Suleimanke, from its natural channel between 
high banks. 

(8) The use of the natural channels of the Rivers for the discharge of 
flood or other excess waters shall be free and not subject to limitation by 
either Party, and neither Party shall have any claim against the other in 
respect of any damage caused by such use. Hach Party agrees to com- 
municate to the other Party, as far in advance as practicable, any informa- 
tion it may have in regard to such extraordinary discharges of water from 
reservoirs and flood flows as may affect the other Party. 

(9) Each Party declares its intention to operate its storage dams, 
barrages and irrigation canals in such manner, consistent with the normal 
operations of its hydraulic systems, as to avoid, as far as feasible, material 
damage to the other Party. 

(10) Each Party declares its intention to prevent, as far as practicable, 
undue pollution of the waters of the Rivers which might affect adversely 
uses similar in nature to those to which the waters were put on the Effective 
Date, and agrees to take all reasonable measures to ensure that, before any 
sewage or industrial waste is allowed to flow into the Rivers, it will be 
treated, where necessary, in such manner as not materially to affect those 
uses: Provided that the criterion of reasonableness shall be the customary 
practice in similar situations on the Rivers. 

(11) The Parties agree to adopt, as far as feasible, appropriate measures 
for the recovery, and restoration to owners, of timber and other property 
floated or floating down the Rivers, subject to appropriate charges being 
paid by the owners. 

(12) The use of water for industrial purposes under Articles II(2), 
Ti(3) and III(2) shall not exceed: 
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(a) in the case of an industrial process known on the Effective Date, 
such quantum of use as was customary in that process on the Ef- 
fectiye Date; 


(b) in the case of an industrial process not known on the Effective Date: 
(i) such quantum of use as was customary on the Effective Date 
in similar or in any way comparable industrial processes; or 
(ii) if there was no industrial process on the Effective Date similar 
or in any way comparable to the new process, such quantum 
of use as would not have a substantially adverse effect on the 
other Party. 


(13) Such part of any water withdrawn for Domestice Use under the 
provisions of Articles IT (3) and III (2) as is subsequently applied to 
Agricultural Use shall be accounted for as part of the Agricultural Use 
specified in Annexure B and Annexure C respectively; each Party will 
use its best endeavours to return to the same river (directly or through 
one of its Tributaries) all water withdrawn therefrom for industrial pur- 
poses and not consumed either in the industrial processes for which it was 
withdrawn or in some other Domestic Use. 

(14) In the event that either Party should develop a use of the waters 
of the Rivers which is not in accordance with the provisions of this Treaty, 
that Party shall not acquire by reason of such use any right, by preseription 
or otherwise, to a continuance of such use. 

(15) Except as otherwise required by the express provisions of this 
Treaty, nothing in this Treaty shall be construed as affecting existing 
territorial rights over the waters of any of the Rivers or the beds or banks 
thereof, or as affecting existing property rights under municipal law over 
such waters or beds or banks. 


ARTICLE V 
Financial Provisions 


(1) In consideration of the fact that the purpose of part of the system 
of works referred to in Article [V(1) is the replacement, from the Western 
Rivers and other sources, of water supplies for irrigation canals in Pakistan 
which, on 15th August 1947, were dependent, on water supplies from the 
Eastern Rivers, India agrees to make a fixed contribution of Pounds 
Sterling 62,060,000 ‘towards the costs of these works. The amount in 
_ Pounds Sterling of this contribution shall remain unchanged irrespective 
of any alteration in the par value of any currency. 

(2) The sum of Pounds Sterling 62,060,000 specified in Paragraph (1) 
shall be paid in ten equal annual instalments on the Ist of November of each 
year. The first of such annual instalments shall be paid on Ist November 
1960, or if the Treaty has not entered into force by that date, then within 
one month after the Treaty enters into force. 

(3) Each of the instalments specified in Paragraph (2) shall be paid to 
the Bank for the credit of the Indus Basin Development Fund to be estab- 
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lished and administered by the Bank, and payment shall be made in 
Pounds Sterling, or in such other currency or currencies as may from time 
to time be agreed between India and the Bank. 

(4) The payments provided for under the provisions of Paragraph (8) 
shall be made without deduction or set-off on account of any financial 
claims of India on Pakistan arising otherwise than under the provisions 
of this Treaty: Provided that this provision shall in no way absolve 
Pakistan from the necessity of paying in other ways debts to India which 
may be outstanding against Pakistan. 

(5) If, at the request of Pakistan, the Transition Period is extended 
in accordance with the provisions of Article JI (6) and of Part 8 of An- 
nexure II, the Bank shall thereupon pay to India out of the Indus Basin 
Development Fund the appropriate amount specified in the Table below :— 


TABLE 
Period of Aggregate Extension Payment to 
of Transition Period India 
One year £ Stg. 3,125,000 
Two years £ Stg. 6,406,250 
Three years £ Stg. 9,850,000 


(6) The provisions of Article IV(1) and Article V(1) shall not be 
construed as conferring upon India any right to participate in the de- 
cisions as to the system of works which Pakistan constructs pursuant to 
Article IV(1) or as constituting an assumption of any responsibility by 
India or as an agreement by India in regard to such works. 

(7) Except for such payments as are specifically provided for in this 
Treaty, neither Party shall be entitled to claim any payment for ob- 
servance of the provisions of this Treaty or to make any charge for water 
received from it by the other Party. 


ARTICLE VI 
Exchange of Data 


(1) The following data with respect to the flow in, and utilisation of 
the waters of, the Rivers shall be exchanged regularly between the 
Parties :— 


(a) Daily (or as observed or estimated less frequently) gauge and dis- 
charge data relating to flow of the Rivers at all observation sites. 

(b) Daily extractions for or releases from reservoirs. 

(e) Daily withdrawals at the heads of all canals operated by government 
or by a government agency (hereinafter in this Article called canals), 
including link canals. 

(d) Daily escapages from all canals, including link canals. 

(e) Daily deliveries from link canals. 


These data shall be transmitted monthly by each Party to the other as soon 
as the data for a calendar month have been collected and tabulated, but not 
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later than three months after the end of the month to which they relate: 
Provided that such of the data specified above as are considered by either 
Party to be necessary for operational purposes shall be supplied daily or at 
less frequent intervals, as may be requested. Should one Party request 
the supply of any of these data by telegram, telephone, or wireless, it shall 
reimburse the other Party for the cost of transmission. 

(2) If, in addition to the data specified in Paragraph (1) of this Article, 
elther Party requests the supply of any data relating to the hydrology of 
the Rivers, or to canal or reservoir operation connected with the Rivers, or 
to any provision of this Treaty, such data shall be supplied by the other 
Party to the extent that these are available. 


ArticLe VII 
Future Co-operation i 


(1) The two Parties recognize that they have a common interest in the 
optimum development of the Rivers, and, to that end, they declare their 
intention to co-operate, by mutual agreement, to the fullest possible extent. 
In particular :— 


(a) Each Party, to the extent it considers practicable and on agreement 
by the other Party to pay the costs to be ineurred, will, at the request 
of the other Party, set up or install such hydrologic observation 
stations within the drainage basins of the Rivers, and set up or in- 
stall such meteorological observation stations relating thereto and 
carry out such observations thereat, as may be requested, and will 
supply the data so obtained. 

(b) Each Party, to the extent it considers practicable and on agree- 
ment by the other Party to pay the costs to be meurred, will, at 
the request of the other Party, carry out such new drainage works 
as may be required in connection with new drainage works of the 
other Party. 

(c) At the request of either Party, the two Parties may, by mutual 
agreement, co-operate in undertaking engineering works on the 
Rivers. 


The formal arrangements, In each case, shall be as agreed upon between 
the Parties. 

(2) If either Party plans to construct any engineering work which 
would cause interference with the waters of any of the Rivers and which, 
in its opinion, would affect the other Party materially, it shall notify the 
other Party of its plans and shall supply such data relating to the work 
as may be available and as would enable the other Party to inform itself 
of the nature, magnitude and effect of the work. If a work would cause 
interference with the waters of any of the Rivers but would not, in the 
opinion of the Party* planning it, affect the other Party materially, never- 
theless the Party planning the work shall, on request, supply the other 


tmd 
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Party with such data regarding the nature, magnitude and effect, if any, 
of the work as may be available. 


ARTICLE VIII 
Permanent Indus Commission 


(1) India and Pakistan shall each create a permanent post of Com- 
missioner for Indus Waters, and shall appoint to this post, as often as a 
vacancy occurs, a person who should ordinarily be a high-ranking engineer 
competent in the field of hydrology and water-use. Unless either Govern- 
ment should decide to take up any particular question directly with the 
other Government, each Commissioner will be the representative of his 
Government for all matters arising out of this Treaty, and will serve as the 
regular channel of communication on all matters relating to the implementa- 
tion of the Treaty, and, in particular, with respect to 


(a) the furnishing or exchange of information or data provided for in 
the Treaty; and 

(b) the giving of any notice or response to any notice provided for in 
the Treaty. 


(2) The status of each Commissioner and his duties and responsibilities 
towards his Government will be determined by that Government. 

(3) The two Commissioners shall together form the Permanent Indus 
Commission, 

(4) The purpose and functions of the Commission shall be to establish 
and maintain co-operative arrangements for the implementation of this 
Treaty, to promote co-operation between the Parties in the development of 
the waters of the Rivers and, in particular, 


(a) to study and report to the two Governments on any problem re- 
lating to the development of the waters of the Rivers which may be 
jointly referred to the Commission by the two Governments: in the 
event that a reference is made by one Government alone, the Com- 
missioner of the other Government shall obtain the authorization of 
his Government before he proceeds to act on the reference; 

(b) to make every effort to settle promptly, in accordance with the pro- 
visions of Article IX (1), any question arising thereunder ; 

(c) to undertake, once in every five years, a general tour of inspection 
of the Rivers for ascertaining the facts connected with various de- 
velopments and works on the Rivers; 

(d) to undertake promptly, at the request of either Commissioner, a 
tour of inspection of such works or sites on the Rivers as may be 
considered necessary by him for ascertaining the facts connected 
with those works or sites; and 

(e) to take, during the Transition Period, such steps as may be neces- 
sary for the implementation of the provisions of Annexure H. 


(5) The Commission shall meet regularly at least once a year, alter- 
nately in India and Pakistan. This regular annual meeting shall be held 
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in November or in such other month as may be agreed upon between the 
Commissioners. The Commission shall also meet when requested by either 
Commissioner. 

(6) To enable the Commissioners to perform their functions in the 
Commission, each Government agrees to aecord to the Commissioner of the 
other Government the same privileges and immunities as are accorded to 
representatives of member States to the principal and subsidiary organs of 
the United Nations under Sections 11, 12 and 18 of Article IV of the Con- 
vention on the Privileges and Immunities of the United Nations (dated 13th 
February, 1946) during the periods specified in those Sections. It is 
understood and agreed that these privileges and immunities are accorded 
to the Commissioners not for the personal benefit of the individuals them- 
selves but in order to safeguard the independent exercise of their functions - 
in connection with the Commission; consequently, the Government appoint- 
ing the Commissioner not only has the right but is under a duty to “waive 
the immunity of its Commissioner in any case where, in the opinion of the 
appointing Government, the immunity would impede the course of justice 
and can be waived without prejudice to the purpose for which the im- 
munity is accorded. 

(7) For the purposes of the inspections specified in Paragraph (4) (e) 
and (d), each Commissioner may be accompanied by two advisers or as- 
sistants to whom appropriate facilities will be accorded. 

(8) The Commission shall submit to the Government of India and to 
the Government of Pakistan, before the first of June of every year, a 
report on its work for the year ended on the preceding 31st of March, and 
may submit to the two Governments other reports at such times as it may 
think desirable. 

(9) Each Government shall bear the expenses of its Commissioner and 
his ordinary staff. The cost of any special staff required in connection 
with the work mentioned in Article VII(1) shall be borne as provided 
therein. 


(10) The Commission shall determine its own procedures. 


ÅRTICLE IX 
Settlement of Differences and Disputes 


(1) Any question which arises between the Parties concerning the in- 
terpretation or application of this Treaty or the existence of any fact which, 
if established, might constitute a breach of this Treaty shall first be ex- 
amined by the Commission, which will endeavour to resolve the question 
by agreement. 

(2) If the Commission does not reach agreement on any of the questions 
mentioned in Paragraph (1), then a difference will be deemed to have 
arisen, which shall be dealt with as follows: 


(a) Any differente which, in the opinion of either Commissioner, falls 
within the provisions of Part 1 of Annexure F shall, at the request 
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of cither Commissioner, be dealt with by a Neutral Expert in ac- 
cordanee with the provisions of Part 2 of Annexure F; 

(b) If the difference does not come within the provisions of Paragraph 
(2)(a), or if a Neutral Expert, in accordance with the provisions 
of Paragraph 7 of Annexure F, has informed the Commission that, 
in his opinion, the difference, or a part thereof, should be treated 
as a dispute, then a dispute will be deemed to have arisen which 
shall be settled in accordance with the provisions of Paragraphs 
(3), (4) and (5): 


Provided that, at the discretion of the Commission, any difference may 
either be dealt with by a Neutral Expert in accordance with the provisions 
of Part 2 of Annexure F or be deemed to be a dispute to be settled in ae- 
cordance with the provisions of Paragraphs (8), (4) and (5), or may 
be settled in any other way agreed upon by the Commission. 

(3) As soon as a dispute to be settled in accordance with this and the 
succeeding paragraphs of this Article has arisen, the Commission shall, 
at the request of either Commissioner, report the fact to the two Govern- 
ments, as early as practicable, stating in its report the points on which the 
Commission is in agreement and the issues in dispute, the views of each 
Commissioner on these issues and his reasons therefor. 

(4) Hither Government may, following receipt of the report referred to 
in Paragraph (3), or if it comes to the conclusion that this report is being 
unduly delayed in the Commission, invite the other Government to resolve 
the dispute by agreement. In doing so it shall state the names of its 
negotiators and their readiness to meet with the negotiators to be appointed 
by the other Government at a time and place to be indicated by the other 
Government. To assist in these negotiations, the two Governments may 
agree to enlist the services of one or more mediators acceptable to them. 

(5) A Court of Arbitration shall be established to resolve the dispute in 
the manner provided by Annexure G 


(a) upon agreement between the Parties to do so; or 

(b) at the request of either Party, if, after negotiations have begun 
pursuant to Paragraph (4), in its opinion the dispute is not likely 
to be resolved by negotiation or mediation ; or 

(e) at the request of either Party, if, after the expiry of one month 
following receipt by the other Government of the invitation referred 
to in Paragraph (4), that Party comes to the conclusion that the 
other Government is unduly delaying the negotiations. 


(6) The provisions of Paragraphs (3), (4) and (5) shall not apply to 
any difference while it is being dealt with by a Neutral Expert. 
ARTICLE X 
Emergency Provision 


If, at any time prior to 31st March 1965, Pakistan should represent to 
the Bank that, because of the outbreak of large-scale international hostilities 
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arising out of causes beyond the control of Pakistan, it is unable to obtain 
from abroad the materials and equipment necessary for the completion, 
by 31st March 1973, of that part of the system of works referred to in 
Article [V(1) which relates to the replacement referred to therein, (here- 
inafter referred to as the ‘‘replacement element’’) and if, after considera- 
tion of this representation in consultation with India, the Bank is of the 
opinion that 


(a) these hostilities are on a scale of which the consequence is that 
Pakistan is unable to obtain in time such materials and equipment 
as must be procured from abroad for the completion, by 31st March 
1973, of the replacement element, and 

(b) since the Effective Date, Pakistan has taken all reasonable steps to 
obtain the said materials and equipment and, with such resources of 
materials and equipment as have been available to Pakistan -both 
from within Pakistan and from abroad, has carried forward the 
construction of the replacement element with due diligence and all 
reasonable expedition, 


the Bank shall immediately notify each of the Parties accordingly. The 
Parties undertake, without prejudice to the provisions of Article XII (3) 
and (4), that, on being so notified, they will forthwith consult together 
and enlist the good offices of the Bank in their consultation, with a view 
to reaching mutual agreement as to whether or not, in the light of all the 
circumstances then prevailing, any modifications of the provisions of this 
Treaty are appropriate and advisable and, if so, the nature and the extent 
of the modifications. 


ARTICLE XI 
General Provisions 
(1) It is expressly understood that 


(a) this Treaty governs the rights and obligations of each Party in 
relation to the other with respect only to the use of the waters of the 
Rivers and matters incidental thereto; and 

(b) nothing contained in this Treaty, and nothing arising out of the 
execution thereof, shall be construed as constituting a recognition 
or waiver (whether tacit, by implication or otherwise) of any rights 
or claims whatsoever of either of the Parties other than those 
rights or claims which are expressly recognized or waived in this 
Treaty. 


Each of the Parties agrees that it will not invoke this Treaty, anything 
contained therein, or anything arising out of the execution thereof, in 
support of any of its own rights or claims whatsoever or in disputing any 
of the rights or claims whatsoever of the other Party, other than those 
rights or claims which are expressly recognized or waived in this Treaty. 

(2) Nothing in this Treaty shall be construed by the Parties as in any 
way establishing any general principle of law or any precedent. 
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(3) The rights and obligations of cach Party under this Treaty shall 
remain unaffected by any provisions contained in, or by anything arising 
out of the execution of, any agreement establishing the Indus Basin De- 
velopment Fund. 


ARTICLE XII 
Final Provisions 


(1) This Treaty consists of the Preamble, the Articles hereof and An- 
nexures A to H hereto, and may be cited as ‘‘The Indus Waters Treaty 
1960”. 

(2) This Treaty shall be ratified and the ratifications thereof shall be 
exchanged in New Delhi. It shall enter into force upon the exchange of 
ratifications, and will then take effect retrospectively from the first of 
April 1960. 

(3) The provisions of this Treaty may from time to time be modified by 
a duly ratified treaty concluded for that purpose between the two Govern- 
ments. 

(4) The provisions of this Treaty, or the provisions of this Treaty as 
modified under the provisions of Paragraph (8), shall continue in force 
until terminated by a duly ratified treaty concluded for that purpose be- 
tween the two Governments. 

In Witness WHEREOF the respective Plenipotentiaries have signed this 
Treaty and have hereunto affixed their seals. 

Done in triplicate in English at Karachi on this Nineteenth day of Sep- 
tember 1960. 


For THE GOVERNMENT OF INDIA: 


(Sd) JAWAHARLAL NEHRU 


PTS OTT PP ererrrreerr th te re ee eee rer eee re ete ee eee ere Serre eee ree eee eer 


JAWAHARLAL NEHRU 
For THE GovERNMENT OF PAKISTAN: 


(Sd) M. A. KHAN F.M. 





For THE INTERNATIONAL BANK FOR RECONSTRUCTION 
AND DEVELOPMENT 


for the purposes specified in Articles V and X and Annexures F, G and H: 


(Sd) W. A. B. ILIFF 


W. A. B. ILIFF 
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ANNEXURE F—NEUTRAL EXPERT 
(ARTICLE IX (2)) 
Part 1—Questions to be referred to a Neutral Expert 


1. Subject to the provisions of Paragraph 2, either Commissioner may, 
under the provisions of Article IX 5 (a), refer to a Neutral Expert any 
of the following questions: 


(1) Determination of the component of water available for the use of 
Pakistan 


(a) in the Ravi Main, on account of the deliveries by Pakistan under the 
provisions of Article II (4), and 

(b) at various points on The Ravi or The Sutlej, on account of the de- 
liveries by Pakistan under the provisions of Article IIT (8}. 


(2) Determination of the boundary of the drainage basin of The Indus 
or The Jhelum or The Chenab for the purposes of Article III (2). 
(3) Whether or not any use of water or storage in addition to that pro- 
vided under Article III is involved in any of the schemes referred to in 
Article IV (2) or in Article IV (3) (b) and carried out by India on the 
Western Rivers. 
(4) Questions relating to 

(a) obligations with respect to construction or remodelling of, or 

pouring of waters into, any drainage or drain as provided in 
Article IV (8) (¢) and Article IV (8) (d) ; and 

(b) maintenance of drainages specified in Article IV (4). 
(5) Questions arising under Article IV (7) as to whether any action 
taken by either Party is likely to have the effect of diverting the Ravi 
Main between Madhopur and Lahore, or the Sutlej Main between Harike 
and Suleimanke, from its natural channel between high banks. 
(6) Determination of facts relating to questions arising under Article 
IV (11) or Article IV (12). 
(7) Whether any of the data requested by either Party falls outside 
the scope of Article VI (2). 
(8) Determination of withdrawals to be made by India under’ proviso 
(iii) to Paragraph 3 of Annexure C. 
(9) Determination of schedule of releases from Conservation Storage 
under the provisions of Paragraph 8 of Annexure C. 
(10) Whether or not any new Agricultural Use by India, on those 
Tributaries of The Jhelum on which there is any Agricultural Use or 
hydro-electric use by Pakistan, conforms to the provisions of Paragraph 
9 of Annexure C. 
(11) Questions arising under the provisions of Paragraph 7, Paragraph 
1l or Paragraph 21 of Annexure D. 
(12) Whether or not the operation by India of any plant constructed 
in accordance with the provisions of Part 3 of -Annexure D conforms 
to the eriteria set out in Paragraphs 15, 16 and 17 of that Annexure. 
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(13) Whether or not any new hydro-electric plant on an irrigation 
channel taking off the Western Rivers conforms to the provisos to Para- 
graph 24 of Annexure D. 

(14) Whether or not the operation of a Storage Work which was in 
operation as on the Effective Date substantially conforms to the pro- 
visions of Paragraph 3 of Annexure E. 

(15) Whether or not any part of the storage in a Connecting Lake is 
the result of man-made works constructed after the Effective Date (Para- 
graph 8(b) of Annexure E). 

(16) Whether or not any flood control work constructed on the Jhelum 
Main conforms to the provisions of Paragraph 9 of Annexure E. 

(17) Whether or not any Storage Work to be constructed on a Tributary 
of The Jhelum on which Pakistan has any Agricultural Use or hydro- 
electric use conforms to the provisions of Paragraph 10 of Annexure B. 
(18) Questions arising under the provisions of Paragraph 6 or 14 of 
Annexure E. 

(19) Whether or not the operation of any Storage Work constructed 
by India, after the Effective Date, conforms to the provisions of Para- 
graphs 17, 18, 19, 21 and 22 of Annexure E and, to the extent necessary, 
to the provisions of Paragraph 8 of Annexure C. 

(20) Whether or not the storage capacity proposed to be made up by 
India under Paragraph 23 of Annexure E exceeds the storage capacity 
lost by sedimentation. 

(21) Determination of modifications to be made in the provisions of 
Parts 2, 4 or 5 of Annexure H in accordance with Paragraphs 11, 31 or 
38 thereof when the additional supplies referred to in Paragraph 66 of 
that Annexure become available. 

(22) Modifieation of Forms under the provisions of Paragraph 41 of 
Annexure H, 

(23) Revision of the figure for the conveyance loss from the head of the 
Madhopur Beas Link to the junction of the Chakki Torrent with the 
Beas Main under the provisions of Paragraph 45 (e) (ii) of Annexure 
Hi, 


2. If a claim for financial compensation has been raised with respect 
to any question specified in Paragraph 1, that question shall not be referred 
to a Neutral Expert unless the two Commissioners are agreed that it should 
be so referred. 

3. Either Commissioner may refer to a Neutral Expert under the pro- 
visions of Article IX (2)(a) any question arising with regard to the de- 
termination of costs under Article IV (5), Article IV (11), Article VII 
(1) (a) or Article VII (1) (b). 


Part 2—Appointment and Procedure 


4, A Neutral Expert shall be a highly qualified engineer, and, on the 
receipt of a request made in accordance with Paragfaph 5, he shall be 
appointed, and the terms of his retainer shall be fixed, as follows :— 
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(a) During the Transition Period, by the Bank. 
(b) After the expiration of the Transition Period, 


(i) jointly by the Government of India and the Government of 
Pakistan, or 

(ii) if no appointment is made in accordance with (i) above within 
one month after the date of the request, then by such person or 
body as may have been agreed upon between the two Govern- 
ments in advance, on an annual basis, or, in the absence of 
such agreement, by the Bank. 


Provided that every appointment made in accordance with (a) or (b) 
(ii) above shall be made after consultation with each of the Parties. 


The Bank shall be notified of every appointment, except when the Bank 
is itself the appointing authority. 

5. If a difference arises and has to be dealt with in accordance with the 
provisions of Article IX (2) (a), the following procedure will be followed :— 


(a) The Commissioner who is of the opinion that the difference falls 
within the provisions of Part 1 of this Annexure (hereinafter in this 
paragraph referred to as ‘‘the first Commissioner’’) shall notify 
the other Commissioner of his intention to ask for the appointment 
of a Neutral Expert. Such notification shall clearly state the para- 
graph or paragraphs of Part 1 of this Annexure under which the 
difference falls and shall also contain a statement of the point or 
points of difference. 

(b) Within two weeks of the receipt by the other Commissioner of the 
notification specified in (a) above, the two Commissioners will en- 
deavour to prepare a joint statement of the point or points of differ- 
ence. 

(c) After expiry of the period of two weeks specified in (b) above, 
the first Commissioner may request the appropriate authority 
specified in Paragraph 4 to appoint a Neutral Expert; a copy of the 
request shall be sent at the same time to the other Commissioner. 

(d) The request under (c) above shall be accompanied by the joint 
statement specified in (b) above; failing this, either Commissioner 
may send a separate statement to the appointing authority and, if he ~ 
does so, he shall at the same time send a copy of the separate state- 
ment to the other Commissioner. 


6. The procedure with respect to each reference to a Neutral Expert 
shall be determined by him, provided that: 


(a) he shall afford to each Party an adequate hearing ; 

(b) in making his decision, he shall be governed by the provisions of 
this Treaty and by the compromis, if any, presented to him by the 
Commission; and 

(e) without prejudice to the provisions of Paragraph 3, unless both 
Parties so request, he shall not deal with any issue of financial 
compensation. 
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7. Should the Commission be unable to agree that any particular differ- 
ence falls within Part 1 of this Annexure, the Neutral Expert shall, after 
hearing both Parties, decide whether or not it so falls. Should he decide 
that the difference so falls, he shall proceed to render a decision on the 
merits; should he decide otherwise, he shall inform the Commission that, 
in his opinion, the difference should be treated as a dispute. Should the 
Neutral Expert decide that only a part of the difference so falls, he shall, 
at his discretion, either: 


(a) proceed to render a decision on the part which so falls, and inform 
the Commission that, in his opinion, the part which does not so fall 
should be treated as a dispute, or 

(b) inform the Commission that, in his opinion, the entire difference 
should be treated as a dispute. 


8. Hach Government agrees to extend to the Neutral Expert such 
facilities as he may require for the discharge of his functions. 

9. The Neutral Expert shall, as soon as possible, render a decision on 
the question or questions referred to him, giving his reasons. A copy of 
such decision, duly signed by the Neutral Expert, shall be forwarded by 
him to each of the Commissioners and to the Bank. 

10. Hach Party shall bear its own costs. The remuneration and the 
expenses of the Neutral Expert and of any assistance that he may need 
shall be borne initially as provided in Part 3 of this Annexure and 
eventually by the Party against which his decision is rendered, except as, 
in special circumstances, and for reasons to be stated by him, he may 
otherwise direct. He shall inelude in his decision a direction concerning 
the extent to which the costs of such remuneration and expenses are to be 
borne by either Party. 

11. The decision of the Neutral Expert on all matters within his compe- 
tence shall be final and binding, in respect of the particular matter on which 
the decision is made, upon the Parties and upon any Court of Arbitration 
established under the provisions of Article IX (5). 

12. The Neutral Expert may, at the request of the Commission, suggest 
for the consideration of the Parties such measures as are, in his opinion, 
appropriate to compose a difference or to implement his decision. 

13. Without prejudice to the finality of the Neutral Expert’s decision, 
if any question (including a claim to financial compensation) which is not 
within the competence of a Neutral Expert should arise out of his decision, 
that question shall, if it cannot be resolved by agreement, be settled in 
accordance with the provisions of Article IX (38), (4) and (5). 


Part 3—HExpenses 


14. India and Pakistan shall, within 30 days after the Treaty enters 
into force, each pay to the Bank the sum of U.S. $5,000 to be held in trust 
by the Bank, together with any income therefrom and any other amounts 
payable to the Bank hereunder, on the terms and conditions hereinafter 
set forth in this Annexure. 
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15. The remuneration and expenses of the Neutral Expert, and of any 
assistance that he may need, shall be paid or reimbursed by the Bank 
from the amounts held by it hereunder. The Bank shall be entitled to 
rely upon the statement of the Neutral Expert as to the amount of the 
remuneration and expenses of himself (determined in accordance with the 
terms of his retainer) and of any such assistance utilized by him. 

16. Within 30 days of the rendering of a decision by the Neutral Expert, 
the Party or Parties concerned shall, in accordance with that decision, re- 
fund to the Bank the amounts paid by the Bank pursuant to Paragraph 15. 

17. The Bank will keep amounts held by it hereunder separate from its 
other assets, in such form, in such banks or other depositories and in such 
accounts as it shall determine. The Bank may, but it shall not be required 
to, invest these amounts. The Bank will not be liable to the Parties for 
failure of any depository or other person to perform its obligations. The 
Bank shall be under no obligation to make payments hereunder of amounts 
in excess of those held by it hereunder. 

18. If at any time or times the amounts held by the Bank hereunder 
shall in its judgment be insufficient to meet the payments provided for in 
Paragraph 15, it will so notify the Parties, which shall, within 30 days 
thereafter, pay to the Bank, in equal shares, the amount specified in such 
notice as being the amount required to cover the deficiency. Any 
amounts so paid to the Bank may, by agreement between the Bank and 
the Parties, be refunded to the Parties. 


ANNEXURE G—COURT OF ARBITRATION 
(ARTICLE IX (5) ) 


1. If the necessity arises to establish a Court of Arbitration under the 
provisions of Article IX, the provisions of this Annexure shall apply. 
2. The arbitration proceeding may be instituted 


(a) by the two Parties entering into a special agreement (compromis) 
specifying the issues in dispute, the composition of the Court and 
instructions to the Court concerning its procedures and any other 
matters agreed upon between the Parties; or 

(b) at the request of either Party to the other in aecordance with the 
provisions of Article 1X(5)(b) or (e). Such request shall contain 
a statement setting forth the nature of the dispute or claim to be 
submitted to arbitration, the nature of the relief sought and the 
names of the arbitrators appointed under Paragraph 6 by the Party 
instituting the proceeding. 


3. The date of the special agreement referred to in Paragraph 2(a), or 
the date on which the request referred to in Paragraph 2(b) is received 
by the other Party, shall be deemed to be the date on which the proceeding 
is instituted. 

4. Unless otherwise agreed between the Parties, a Court of Arbitration 
shall consist of seven arbitrators appointed as follows :— 
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(a) Two arbitrators to be appointed by each Party in accordance with 
Paragraph 6; and 

(b) Three arbitrators (hereinafter sometimes called the umpires) to be 
appointed in accordance with Paragraph 7, one from each of the 
folowing categories :— 


(i) Persons qualificd by status and reputation to be Chairman of 
the Court of Arbitration who may, but need not, be engineers 
or lawyers. 

(11) Highly qualified engineers. 

(211) Persons well versed in international law. 


The Chairman of the Court shall be a person from category (b) (i) above. 
9. The Parties shall endeavour to nominate and maintain a Standing 
Panel of umpires (hereinafter called the Panel) in the following manner :— 


(a) The Panel shall consist of four persons in each of the three categories 
specified in Paragraph 4(b). 

(b) The Panel will be selected, as soon as possible after the Effective 
Date, by agreement between the Parties and with the consent of the 
persons whose names are included in the Panel. 

(c) A person may at any time be retired from the Panel at the request 
of either Party: Provided however that he may not be so retired 


(i) during the period after arbitration proceedings have been 
instituted under Paragraph 2(b) and before the process de- 
scribed in Paragraph 7(a) has been completed; or 

(ii) during the period after he has been appointed to a Court and 
before the proceedings are completed. 

(d) If a member of the Panel should die, resign or be retired, his suc- 
cessor shall be selected by agreement between the Parties. 
6. The arbitrators referred to in Paragraph 4(a) shall be appointed as 
follows :—- 


The Party instituting the proceeding shall appoint two arbitrators at 
the time it makes a request to the other Party under Paragraph 2(b). 
Within 30 days of the receipt of this request, the other Party shall 
notify the names of the arbitrators appointed by it. 


7. The umpires shall be appointed as follows :— 


(a) If a Panel has been nominated in accordance with the provisions 
of Paragraph 5, each umpire shall be selected as follows from the 
Panel, from his appropriate category, provided that the category 
has, at that time, at least three names on the Panel :— 


The Parties shall endeavour to agree to place the names of the 
persons in each category in the order in which they shall be invited 
to serve on the Court. If such agreement cannot be reached within 
30 days of the date on which the proceeding is instituted, the 
Parties shall promptly establish such an order by drawing lots. If, 
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in any category, the person whose name is placed first in the order 
so established, on receipt of an invitation to serve on the Court, 
declines to do so, the person whose name is next on the list shall be 
invited. The process shall be repeated until the invitation is ac- 
cepted or all names in the category are exhausted. 

(b) If a Panel has not been nominated in accordance with Paragraph 
5, or if there should be less than three names on the Panel in any. 
category or if no person in a category accepts the invitation referred 
to in Paragraph 7(a), the umpires, or the remaining umpires or 
umpire, as the case may be, shall be appointed as follows :-— 


(i) By agreement between the Parties. 

(ii) Should the Parties be unable to agree on the selection of any 
or all of the three umpires, they shall agree on one or more 
persons to help them in making the necessary selection by 
agreement; but if one or more umpires remain to be ap- 
pointed 60 days after the date on which the proceeding is 
instituted, or 80 days after the completion of the process de- 
scribed in sub-paragraph (a) above, as the case may be, then 
the Parties shall determine by lot for each umpire remaining 
to be appointed, a person from the appropriate list set out in 
the Appendix to this Annexure, who shall then be requested 
to make the necessary selection. 

(iii) A national of India or Pakistan, or a person who is, or has 
been, employed or retained by either of the Parties shall be 
disqualified from selection under sub-paragraph (ii) above: 


Provided that 


(1) the person making the selection shall be entitled to rely - 
on a declaration from the appointee, before his selection, 
that he is not disqualified on any of the above grounds; and 

(2) the Parties may by agreement waive any or all of the 
above disqualifications in the case of any individual ap- 
pointee. 

(iv) The lists in the Appendix to this Annexure may, from time 
to time, be modified or enlarged by agreement between the 

Parties. 


8. In selecting umpires pursuant to Paragraph 7, the Chairman shall be 
selected first, unless the Parties otherwise agree. 

9. Should either Party fail to participate in the drawing of lots as 
provided in Paragraphs 7 and 10, the other Party may request the Presi- 
dent of the Bank to nominate a person to draw the lots, and the person 
so nominated shall do so after giving due notice to the Parties and in- 
viting them to be represented at the drawing of the lots. 

10. In the case of death, retirement or disability from any eause of one 
of the arbitrators or umpires his place shall be filled as follows :— 
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(a) In the ease of one of the arbitrators appointed under Paragraph 6, 
his place shall be filled by the Party which appointed him. The 
Court shall, on request, suspend the proceedings but for not longer 
than 15 days pending such replacement. 

(b) In the case of an umpire, a new appointment shall be made by 
agreement between the Parties or, failing such agreement, by a 
person determined by lot from the appropriate list set out in the 
Appendix to this Annexure, who shall then be requested to make 
the necessary selection subject to the provisions of Paragraph 7 
(b) (iii). Unless the Parties otherwise agree, the Court shall sus- 
pend the proceedings pending such replacement. 


11. As soon as the three umpires have accepted appointment, they to- 
gether with such arbitrators as have been appointed by the two Parties 
under Paragraph 6 shall form the Court of Arbitration. Unless the Parties 
otherwise agree, the Court shall be competent to transact business only 
when all the three umpires and at least two arbitrators are present. 

12. Hach Party shall be represented before the Court by an Agent and 
may have the assistance of Counsel. 

13, Within 15 days of the date of institution of a proceeding, each Party 
shall place sufficient funds at the disposal of its Commissioner to meet 
in equal shares the initial expenses of the umpires to enable them to attend 
the first meeting of the Court. If either Party should fail to do so, the 
other Party may initially meet the whole of such expenses. 

14. The Court of Arbitration shall convene, for its first meeting, on 
such date and at such place as shall be fixed by the Chairman. 

15. At its first meeting the Court shall 


(a) establish its secretariat and appoint a Treasurer; 

(b) make an estimate of the likely expenses of the Court and eall upon 
each Party to pay to the Treasurer half of the expenses so estimated: 
Provided that, if either Party should fail to make such payment, 
the other Party may initially pay the whole of the estimated ex- 
penses ; 

(e) specify the issues in dispute ; 

(d) lay down a programme for submission by each side of legal pleadings 
and rejoinders; and 

(e) determine the time and place of reconvening the Court. 


Unless special circumstances arise, the Court shall not reconvene until the 
pleadings and rejoinders have been closed. During the intervening period, 
at the request of either Party, the Chairman of the Court may, for sufficient 
reason, make changes in the arrangements made under (d) and (e) above. 

16. Subject to the provisions of this Treaty and except as the Parties 
may otherwise agree, the Court shall decide all questions relating to its 
competence and shall determine its procedure, including the time within 
which each Party must present and conclude its arfuments. All such 
decisions of the Court shall be by a majority of those present and voting. 
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Each arbitrator, including the Chairman, shall have one vote. In the 
event of an equality of votes, the Chairman shall have a casting vote. 

17. The proceedings of the Court shall be in English. 

18. Two or more certified copies of every document produced before the 
Court by one Party shall be communicated by the Court to the other 
Party; the Court shall not take cognizance of any document or paper or 
fact presented by a Party unless so communicated. 

19. The Chairman of the Court shall control the discussions. The dis- 
cussions shall not be open to the public unless it is so decided by the 
Court with the consent of the Parties. The discussions shall be recorded 
in minutes drawn up by the Secretaries appointed by the Chairman. 
These minutes shall be signed by the Chairman and shall alone have an 
authentic character. 

20. The Court shall have the right to require from the Agents of the 
Parties the production of all papers and other evidence it considers neces- 
sary and to demand all necessary explanations. In case of refusal, the 
Court shall take formal note of it. 

21. The members of the Court shall be entitled to put questions to the 
Agents and Counsel of the Parties and to demand explanations from them 
on doubtful points. Neither the questions put nor the remarks made by the 
members of the Court during the discussions shall be regarded as an ex- 
pression of an opinion of the Court or any of its members. 

22. When the Agents and Counsel of the Parties have, within the time 
allotted by the Court, submitted all explanations and evidence in support 
of their case, the Court shall pronounce the discussions closed. The Court 
may, however, at its discretion re-open the discussions at any time before 
making its Award. The deliberations of the Court shall be m private and 
shall remain secret. 

23. The Court shall render its Award, in writing, on the issues in 
dispute and on such relief, including financial compensation, as may have 
been claimed. The Award shall be accompanied by a statement of reasons. 
An Award signed by four or more members of the Court shall constitute 
the Award of the Court. A signed counterpart of the Award shall be de- 
livered by the Court to each Party. Any such Award rendered in ac- 
cordance with the provisions of this Annexure in regard to a particular 
dispute shall be final and binding upon the Parties with respect to that 
dispute. 

24. The salaries and allowances of the arbitrators appointed pursuant 
to Paragraph 6 shall be determined and, in the first instance, borne by their 
Governments; those of the umpires shall be agreed upon with them by the 
Parties or by the persons appointing them, and (subject to Paragraph 13) 
shall be paid, in the first instance, by the Treasurer. The salaries and 
allowances of the secretariat of the Court shall be determined by the Court 
and paid, in the first instanee, by the Treasurer. 

25. Each Government agrees to accord to the members and officials of 
the Court of Arbitration and to the Agents and Counsel appearing before 


1961] OFFICIAL DOCUMENTS 821 


the Court the same privileges and immunities as are accorded to repre- 
sentatives of member states to the principal and subsidiary organs of the 
United Nations under Sections 11, 12 and 13 of Article IV of the Conven- 
tion on the Privileges and Immunities of the United Nations (dated 13th 
February 1946) during the periods specified in these Sections. The 
Chairman of the Court, with the approval of the Court, has the right and 
the duty to waive the immunity of any official of the Court in any case 
where the immunity would impede the course of justice and can be waived 
without prejudice to the interests of the Court. The Government appoint- 
ing any of the aforementioned Agents and Counsel has the right and the 
duty to waive the immunity of any of its said appointees in any case where 
in its opinion the immunity would impede the course of justice and can be 
waived without prejudice to the effective performance of the functions of 
the said appointees. The immunities and privileges provided for in this 
paragraph shall not be applicable as between an Agent or Counsel appear- 
ing before the Court and the Government which has appointed him. 

26. In its Award, the Court shall also award the costs of the proceedings, 
including those initially borne by the Parties and those paid by the 
Treasurer. 

27. At the request of either Party, made within three months of the 
date of the Award, the Court shall reassemble to clarify or interpret its 
Award. Pending such clarification or interpretation the Court may, at the 
request of either Party and if in the opinion of the Court circumstances 
so require, grant a stay of execution of its Award. After furnishing this 
clarification or interpretation, or if no request for such clarification or 
interpretation is made within three months of the date of the Award, the 
Court shall be deemed to have been dissolved. 

28. Either Party may request the Court at its first meeting to lay down, 
pending its Award, such interim measures as, in the opinion of that Party, 
are necessary to safeguard its interests under the Treaty with respect to 
the matter in dispute, or to avoid prejudice to the final solution or ag- 
gravation or extension of the dispute. The Court shall, thereupon, after 
having afforded an adequate hearing to each Party, decide, by a majority 
consisting of at least four members of the Court, whether any interim 
measures are necessary for the reasons hereinbefore stated and, if so, shall 
specify such measures: Provided that 


(a) the Court shall lay down such interim measures only for such 
specified period as, in its opinion, will be necessary to render the 
Award: this period may, if necessary, be extended unless the delay 
in rendering the Award is due to any delay on the part of the 
Party which requested the interim measures in supplying such in- 
formation as may be required by the other Party or by the Court 
in connection with the dispute; and 

(b) the specification of such interim measures shall not be construed 
as an indication of any view of the Court on the merits of the 
dispute. 
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29. Except as the Parties may otherwise agree, the law to be applied by 
the Court shall be this Treaty and, whenever necessary for its interpreta- 
tion or application, but only to the extent necessary for that purpose, the 
following in the order in which they are listed :— 


(a) International conventions establishing rules which are expressly 
recognized by the Parties. 
(b) Customary international law. 


APPENDIX TO ANNEXURE G 


(PARAGRAPH 7(B)) 


List I List II List TII 
for selection of for selection of for selection of 
Chairman Engineer Member Legal Member 
(i) The Secretary- (i) The President of (i) The Chief 
General of the Massachusetts Justice 
United Nations Institute of of the United 
Technology, States 
Cambridge, 
Mass., U.S.A. 

(ii) The President of (ii) The Rector of (ii) The Lord Chief 
the International the Imperial Justice of 
Bank for Recon- College of England 
struction and Science and 
Development Technology, 

London, England 
CUBA 


NATIONALIZATION LAW 


July 6, 1960+ 


[Translation] 


WHEREAS: The attitude assumed by the Government and legislative 
power of the United States of America of constant aggression for political 
purposes against the fundamental interests of the Cuban economy, em- 
phatically evidenced by the amendment recently passed by the Congress 
of said country to the Sugar Act at the request of the executive power, by 
which the President of that nation is granted exceptional powers to reduce 
the participation of Cuban sugar in the sugar market of that country, as an 
arm of political action against Cuba, obliges the Revolutionary Govern- 
ment to adopt without hesitation, also the measures that it may deem 


1 Cuba, Gaceta Oficial, July 7, 1960; Folletos de Divulgación Legislativa, XXII 
Leyes del Gobierno de la Revolución (julio 1960), p. 29. 
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pertinent for the defense of the national sovereignty and the free economic 
development of our country. 

WHEREAS: Article 24 of the fundamental law authorizes the expropriation 
of properties referring to the regular law the naming of the authority 
competent to order the expropriation as well as the regulation of the 
procedure, and of the means and forms of payment. 

WHEREAS: It is convenient for the achievement of the purposes proposed 
in the first Wuereas clause of this law to grant to the President of the 
Republie and to the Prime Minister full powers to proceed with the 
nationalization of all concerns and properties of natural or juridical per- 
sons of the United States of America or of the coneerns in which said 
persons have a majority interest or share, even though they may be organ- 
ized under the Cuban laws, in order that in each future circumstance 
adequate measures for said purposes may be adopted. 

THEREFORE: In use of the powers vested in it, the Council of Ministers 
has resolved to enact the following Law Number 851: 


ARTICLE 1: The President of the Republic and the Prime Minister are 
authorized to order jointly by means of resolutions, whenever they may 
deem it convenient in defense of the national interest, the nationalization 
through expropriation, of the properties or concerns belonging to natural 
or juridical persons nationals of the United States of America or the 
concerns in which said persons have a majority interest or participation 
even though they be organized under the laws of Cuba. 

ÅRTICLE 2: The President of the Republic and the Prime Minister in 
the resolution in which they order the expropriation shall declare its neces- 
sity and the cause of public use or national interest that has caused it. 

ArticLtE 3: The President of the Republic and the Prime Minister in 
the resolutions referred to in Article 1 shall also appoint the persons or 
organizations that shall have charge of the properties or concerns subject 
of the expropriation. 

ArticLeE 4: Once the expropriation has been effected and the manage- 
ment of the property or concern has been assumed by the person or organi- 
zation appointed for that purpose, the President of the Republic and the 
Prime Minister shall appoimt the experts they deem proper for the evalua- 
tion of the expropriated properties for the purpose of the payment thereof 
which shall be made in the manner provided in the next article. 

ARTICLE 5: The payment of the expropriated properties shall be made, 
once they have been appraised, in accord with the following rules: 


(A) The payment shall be made in bonds of the Republic of Cuba that 
will be issued for that purpose by the Cuban state and shall be 
subject to the conditions set forth in this law. 

(B) For the amortization of said bonds and as security thereof the 
Cuban state shall form a fund which will be made up annually by 
twenty-five percent (25) of the foreign exchange corresponding 
to the excess of the purchases of sugars made in each ealendar 
year by the United States of America over three million (3,000,000) 
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long Spanish tons for internal consumption and at a price not 
under 5.75 cents of a dollar per English pound (FAS). For this 
purpose the Baneo Nacional de Cuba shall open a special account 
in dollars to be known as ‘‘ Fund for the Payment of Expropriations 
of Properties and Concerns of Nationals of the United States of 
America.’’ : 


(C) The bonds shall bear interest not under two percent (2) per 


(E) 


annum to be payable exclusively as a charge against the fund that 
is to be made up according to Rule B). 

The annual interest that cannot be paid as a charge against the 
fund referred to in Rule B) above, shall not be accumulated but 
the obligation of paying the same shall be considered extinguished. 
The bonds shall be amortized in a period of not less than thirty 
(30) years counted from the date on which the expropriation of 
the property or of the concern is effected, and the President of the 
Banco Nacional de Cuba is authorized to fix the form and propor- 
tion in which said amortization is to be made. 


ARTICLE 6: Against the resolutions which the President of the Republic 
and the Prime Minister may issue In the expropriation proceedings to 
which this law refers, no appeal shall be allowed. 

ARTICLE 7: The Minister of the Treasury is charged, in the name of the 
Cuban state, to issue the bonds with which payment is to be made of the 
properties that are subject to expropriation under the terms of this law. 

ARTICLE 8: There are abolished all legal and regulatory provisions that 
are in conflict with the fulfillment of what is ordered by this law, which 
will take effect on the date of its publication in the Official Gazette of the 
Republie. 

Done at the Presidential Palace, in Havana, on this Sixth day of July, 


1960. 
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SIR HERSCH LAUTERPACHT’S CONCEPT OF THE TASK 
OF THE INTERNATIONAL JUDGE 


By SHABTAI ROSENNE 


Alinisiry for Foreign Afairs, Israel 


When the late Sir Hersch Lauterpacht became a member of the Interna- 
tional Court of Justice in February, 1955 (a position he was to fill effec- 
tively for barely five years, until the fall of 1959), he went to The Hague 
with some thirty years of devoted study and practice of international law 
behind him. As teacher and student of international law, as a most highly 
qualified publicist (in the words of Article 88(1)(d) of the Statute of the 
Court) of recognized universal authority, he had devoted himself both to 
the law in general? and in particular to the problems of the judicial settle- 
ment of international disputes, whether by the Permanent Court of Inter- 
national Justice and its present-day successor, the International Court of 
Justice, or by ad hoc arbitration tribunais.” Indeed, his writings as a 


1 His editorship of the last four editions (the fifth, published in 1935, to the eighth, 
published in 1955) of Oppenheim’s classic International Law, a work which he pro- 
foundly transformed both in content and in spirit, is the best known and the most 
significant of his contributions to general international law. Lauterpacht’s only general 
work of his own is his course of lectures given at the Academy of International Law 
at The Hague under the title, ‘Règles Générales du Droit de la Paix,’’? and published in 
62 Recueil des Cours 99 ff. (1937, IV). At his death he was working on a ninth 
edition of Oppenheim and on a comprehensive treatise of his own. He had also written 
a great number of notes, articles, essays, monographs and reports on many specific 
topics, some of which will be referred to in this article. In addition, he had been from 
the start editor of the Annual Digest and Reports of International Law Cases, known 
since 1950 as International Law Reports. It can be asserted without fear of contra- 
diction that this work of editorship, conducted as it was with painstaking thoroughness, 
gave him a keen insight into the working of the judicial process in concrete cases. 

2Apart from his many notes and articles, his major works on these aspects are: 
Private Law Sources and Analogies of International Law (hereinafter cited as 
Analogies) (1927), to which must be added, for the sake of completeness, his important 
essay ‘‘Some Observations on the Problem of ‘Non Liquet’ and the Completeness of 
International Law,’’? Symbolae Verzijl 196 (1958) (hereinafter cited as ‘‘Non 
Liquet’’); The Function of Law in the International Community (1933) (hereinafter 
cited as Function) ; The Development of International Law by the Permanent Court of 
International Justice (hereinafter cited as Development (P.C.I.J.)) (1934), the osten- 
sibly revised edition of which, entitled The Development of International Law by the In- 
ternational Court (hereinafter cited as Development) (1958), is in fact an independent 
work, four times the length of the criginal. Lauterpacht’s most important contribution 
to the theory of international arbitral procedure was made in his capacity of member 
of the International Law Commission in the period 1952-1954. In 1953, as the Com- 
mission’s General Rapporteur, he was responsible for the Commission’s annual report 
to the General Assembly, which included a significant chapter on international arbitration 
procedure. Doe. A/2456, 1953 I.L.C. Yearbook (Vol. 2) 200 at p. 201; also in 48 
A.J.LL. Supp. 1 (1954). 
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" whole display a rare preoccupation with the entire philosophy and the 
practical problems of the judicial settlement of international disputes, 
together with a deep understanding of its limitations and a satisfying 
freedom both from putting forward extravagant claims in its behalf and 
from purely theoretical speculations. 

At the same time it has to be noted that Lauterpacht’s practical experi- 
ence of international litigation—indeed of all litigation—was limited. In 
November, 1936, he was called to the Bar at Gray’s Inn; he became a 
King’s Counsel in 1949, and was elected a Master of the Bench of Gray’s 
Inn in 1955. His practice at the Bar was, however, sporadic and mainly 
of an advisory character—to governments and to others—in questions of 
international law.2 He was twice a member of the United Kingdom Delega- 
tion in eases before the International Court—in the preliminary objection 
phase of the Corfu Channel case (1948) and in the interim measyres of 
protection phase of the Anglo-Iranian Oil Co. case (1951). He had ap- 
peared as counsel in several international or quasi-international arbitra- . 
tions, but, as far as this writer has been able to ascertain, never himself 
acted as arbitrator in an international case. Yet it may fairly be stated 
that, of all members of either the Permanent Court or the present Court, 
Lauterpacht was probably the one who, prior to his translation to The 
Hague, had the most studied in depth the fundamental problems of con- 
temporary international litigation, and had done so within the context 
of a new, and generally satisfying, underlying philosophy of contemporary 
international law in which—and this is the really significant thing to 
notice—the existence of a permanent international tribunal was a definite 
factor, and always had been since his student days. The confrontation 
of a man having such a background with the realities which face the 
international judge is thus of necessity a matter of great interest. 

That this confrontation was very concrete, and not devoid of polemics 
and of tension, but on the whole fruitful to the cause of international law 
and to Lauterpacht’s already high reputation, may be seen from the pages 
of the International Court’s Reports during the five years (1955-1959) 
of his effective incumbency. During that period the Court delivered seven 
judgments,* three advisory opinions,> and one order indicating interim 


3 Sir Gerald Fitzmaurice, ‘‘In Memoriam Master Sir Hersch Lauterpacht, Q.C., 
F.B.A.,’? in Graya, No. 52 (1960), p. 113. 

4In the following cases: Nottebohm (Second Phase), [1955] I.C.J. Rep. 4, 49 
A.J.D.L, 396 (1955) ; Norwegian Loans, [1957] I.C.J. Rep. 9, 51 A.J.I.L. 777 (1957) ; 
Right of Passage (Preliminary Objections), [1957] LC.J. Rep. 125, 52 AJ.I.L. 326 
(1958); Guardianship Convention of 1902, [1958] I.C.J. Rep. 55, 53 A.J.I.L. 436 
(1959); Interhandel (Preliminary Objections), [1959] I.C.J. Rep. 6, 53 A.J.IL.L. 671 
(1959); Aerial Incident of 27 July 1955, [1959] I.C.J. Rep. 127, 53 A.J.I.L. 923 
(1959); and Frontier Land, [1959] I.C.J. Rep. 209, 53 A.J.LL. 937 (1959). 

5 In the following cases: Voting Procedure on South-West Africa, [1955] I.C.J. Rep. 
67, 49 AJ.LL. 565 (1955); Hearings of Petitioners on South-West Africa, [1956] 
I.C.J. Rep. 28, 50 AJL. 954 (1956); I.L.O. Administrative Tribunal, [1956] 
I.C.J. Rep. 77, 51 A.J.LL. 400 (1957). 
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measures of protection. He did not participate in the Nottebohm case, — 
having previously advised one of the parties. Out of the ten decisions 
in which he participated, he voted with the majority in seven cases, ap- 
pending, however, a separate opinion of his own on five occasions.’ Ile 
voted with the minority in three instances (all of which occurred in 1959), 
writing one dissenting opinion of his own,® one joint dissenting opinion 
together with two of his colleagues,® and one declaration of dissent.*® These 
opinions occupy a total of 108 pages in the Court’s Reports as compared 
with the 147 pages taken by the parallel decisions of the Court itself 
(ineluding their formal parts). It is believed that this persistent and 
intense questioning of the reasons and methods adopted by the majority 
exceeds anything previously experienced in the history of either Court, 
including that of the great dissenter of the Permanent Court, the late 
Judge Anzilotti™ 

Tn order to be able to evaluate the mutual impact of Lauterpacht and 
the Court, one must bear in mind the necessarily spasmodic character of 
the judicial function, especially in the short period of five operative years. 
However, in Lauterpacht’s case this is partly mitigated by the fact that 
the cases in which he participated fell into several clear-cut divisions and 
this, by chance, enabled him to develop, present and apply his views with 
rather more system than might otherwise have been the case. The two Ad- 
visory Opinions on South-West Africa both related to the same general topic, 
the effect of the dissolution of the League of Nations and the establish- 
ment of the United Nations on the international supervision of territories 
placed under League Mandate, and the consequences of South Africa’s 
refusal to continue implementing the Mandate for South-West Africa. 
Questions of the Court’s jurisdiction were raised im five of the cases: in 
four of them the compulsory jurisdiction (including three which were 
concerned with the so-called automatic reservation)*? and in one the 


6 Interhandel case (Interim Measures), [1957] L.C.J. Rep. 105; 52 AJ... 320 
(1958). 

TIn the following eases: Voting Procedure, [1955] I.C.J. Rep. 90-123; Hearings of 
Petitioners, [1956] ibid. 35-59; I.L.O. Administrative Tribunal; Norwegian Loans, 
[1957] ibid. 34~66; Interhandel (Interim Measures), ibid. 117-120; Right of Passage 
(Preliminary Objections); Guardianship Convention, [1958] ibid. 79-101. The two 
occasions on which he was content with the majority opinion as it stood were the 
I.L.O. Administrative Tribunal and the Right of Passage (Preliminary Objections) cases, 
from which it may be assumed that he was successful in having his views reflected in 
the majority opinion: Cf. the quotation from Development on p. 834 below. 

8 Interhandel ease (Preliminary Objections), [1959] I.C.J. Rep. 95~122. 

9 Aerial Incident of 27 July 1955 case, ibid, 156-194. His other colleagues were 
Judges Wellington Koo and Sir Percy Spender. It is believed that Lauterpacht was 
the principal architect of that opinion, which bears all the hallmarks of his scholarship 
(though not of his alone). 

10 Frontier Land case, ibid. 230-232. 

11 The Anzilotti experience may be briefly summarized. During his ineumbency, 
between 1922 and 1939, he participated in approximately 60 substantive decisions of the 
Permanent Court, voting with the majority on 45 occasions, and, appending 15 separate 
or dissenting opinions. 

12 On this reservation see pp. 844 ff. below. 
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advisory competence. Nearly all the cases raised, at least in Lauterpacht’s 
mind, important issues of interpretation—of treaties and of other instru- 
ments (a matter on which he had also written considerably prior to his 
election to the Court)? Two aspects of his work as judge are of tran- 
scendental importance: his observations relating to the whole problem of 
the international supervision of the mandated territories, and particularly 
what he had to say on the powers of the General Assembly, and his 
trenchant criticisms, pressed home with relentless vigor, of the automatic 
reservation. Both aspects are intimately related to his concept of the 
nature of the task of the international judge, and as such will be discussed 
in greater detail later.** 

Over the years, Lauterpacht had developed a number of characteristics 
which may be regarded as typical, being found in all his writings, and 
ultimately in his opinions at The Hague—the latter possibly the most 
difficult form of legal composition. A word must therefore first be said 
on that aspect. 

First, all his work for the law is marked with a deep philosophical 
attribute which was enunciated with exemplary clarity as far back as in 
1927, and to which he adhered continuously : 


An ever-growing body of international legal opinion ... has been 
engaged during the past half-century in impressing upon the mind of 
the student and the statesman what the author believes to be a true 
and beneficent notion, namely, that behind the personified institu- 
tions called States there are in every case individual human beings 
to whom the precepts of international law are addressed. Thus inter- 
preted, the exalted conception of the father of international law and 
of other publicists of the classical period which regarded nations as 
moral individuals respectu totius generis humani, is still an ideal 
worthy of pursuance. 


And in 1950: 


.. . to assert that duties prescribed by international law are binding 
upon the impersonal entity of States as distinguished from the indi- 
viduals who compose them and who act on their behalf is to open 
the door wide for the acceptance, in relation to States, of standards 
of morality different from those applying among individuals. Experi- 


13*“Yes Travaux Préparatoires et 1’Interprétation des Traités,’’ 48 Hague Academy 
Recueil des Cours 718 (1934, II); ‘‘Restrictive Interpretation and the Principle of 
Effectiveness in the Interpretation of Treaties,’’ 26 Brit. Yr. Bk. of Int. Law 48 (1949) ; 
Report on the Interpretation of Treaties, 43 Institut de Droit International, Annuaire 
377 (1950, I); two Reports on the Law of Treaties, 1953 I..C. Yearbook (Vol. 2) 90, 
and 1954 ibid. (Vol. 2) 123 (U.N. Does. A/CN.4/63 and A/CN.4/87). 

It is not proposed in this article to consider specifically Lauterpacht’s judicial tech- 
niques in the matter of interpretation or his observations on that aspect of the law. 
Reference may be made inter alia to [1955] I.C.J. Rep. 93-98; [1956] ibid. 44-49 
and passim; [1958] ibid. 80 ff.; [1959] ibid. 158 ff.; and see other instances cited 
herein. 

14 See pp. 836 ff. below (mandated territories) and 844 ff. (automatice reservation). 

15 Analogies. 305, 


1961] LAUTERPACHT’S CONCEPT OF TASK OF INTERNATIONAL JUDGE 829 


ence has shown that ‘‘different’’ standards mean, in this connexion, 
standards which are lower and less exacting.*® 


This approach is coupled with his consistent and persistent attack on ex- 
treme positivism, a characteristic feature of a great deal of legal writing 
during the 19th and early 20th centuries, which placed the will of the 
sovereign states as the supreme—indeed exclusive—determinant of the 
rules of international law, and led to ‘‘the uncompromising tendency which 
isolates international law from any outside influence, which obstructs the 
task of interpretation and the attempts at consciously developing inter- 
national law, and which not infrequently goes the length of disregarding 
the practice of States if the latter happens to run counter to positivist 
formulas.’ The positive factor of the emphasis on the individual, and 
the negative factor of this denial of positivism,"* are the pivots of what 
is frequently called the Neo-Grotian school of natural law, of which 
Lauterpacht may legitimately be regarded as the most prominent and the 
most articulate representative.?® While this is not the appropriate place 
to enter into a fuller analysis of the teachings of that school of law (which, 
it may be added, has had a most profound impact upon the whole doctrine 
of contemporary international law, and on the practice of states), it is 
believed that the passages which have been cited are sufficient to indicate 
the nature of Lauterpacht’s starting point, and the ideal which he set 
himself in all his legal writings, including his individual opinions. 
Secondly, Lanterpacht brought to bear upon the problems with which 
he was faced a truly encyclopedie knowledge of the law and of the main 
trends of political theory and of national and international diplomatic 
history and practice, the highest standards of meticulous scholarship, a 
keen sense of legal values and concepts, a never-ceasing restlessness of the 
mind, and the humility (expressed both in continuous self-questioning, 
and in an innate courtesy), though not necessarily meekness and, even less, 
timidity, of the true scholar. All this was to reappear in his work at 
The Hague. And if, thanks to his primary devotion to the academic 


16 International Law and Human Rights 5 (1950). The problem of the relation 
between strict law and the moral position also exercised him in ‘‘Non Liquet’’ as well 
as in his opinions. This aspect of Lauterpacht’s philosophy also provided the motive 
foree for his advaneed thinking in two other distinct, but related, spheres of con- 
temporary international law, namely, the protection of human rights, and the punish- 
ment of the individual for violations of international Jaw, and particularly in respect 
to what has since come to be known as the ‘‘ecrime against humanity.” 

17 Analogies x. 

18 ‘Tf is necessary to point out... that when referring ... to modern positivism, 
the author in no way alludes to that legitimate aspiration of the science of international 
law whieh regards custom and treaties as the primary sources, whose authority, so far 
as existing law is concerned, is higher than any conflicting rule of natural law or 
morality.’? Ibid. . 

19 See, in this connection, Lauterpacht’s major study on Grotius, ‘‘The Grotian 
Tradition in International Law,’’ 23 Brit. Yr. Bk. of Int. Law 1 (1946). Lauter- 
pacht’s natural law is not to be confused with the traditional law of nature. Cf. 
Function 209, and the reference to the ‘vagueness of the law*of nature’? in [1958] 
L.C.J. Rep. at 94. 
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branch of the law, he had been personally to some extent insulated from 
the asperities and disappointments (and satisfactions) of the diplomatic 
world (into which he was pitch-forked only with his election to the 
International Law Commission in 1952) in which, in the main, interna- 
tional law operates, especially in its day-to-day manifestations, some of 
his writings show a remarkably keen insight into the real processes of 
national and international diplomacy, and into the real, as opposed to the 
theoretical, relations between law and diplomacy.” This, too, was to 
become apparent in his work as a judge. 

Thirdly, as seen, several of Lauterpacht’s major works dealt with funda- 
mental problems posed by the existence and operation of the International 
Court 7! itself, and attention must therefore be called to their main features 
as far as is relevant to the subject of this essay. 

However, before doing so, a preliminary observation is required. As 
can be seen from the literature cited on page 825 above, although all these 
works were written when the International Court was a fact and a going 
concern, most of his major works on the subject were written during the 
interwar period, under the regime of the Permanent Court of International 
Justice and the League of Nations, that is, in a period in which the 
organized international society, and more particularly the international 
judicial community, were relatively homogeneous. That homogeneity also 
was reflected in the composition of the Court, from the point of view of 
the representation of the principal legal systems of the world (Statute, 
Article 9). It was under the impression of that type of international 
organization, under the impact of that international society, that, in the 
formative period of his intellectual life, his views were largely formed. 
Today the international society is radically different, and the relative 
homogeneity of the Court largely vanished,?? and while, as, for instance, 
his opinion in the Voting Procedure case illustrates,” he was well aware 
of the institutional differences between the League of Nations and the 
United Nations, it is not so clear that he was fully reconciled to the socio- 
logical and psychological differenees for which the institutional changes 
are merely a screen. While his eternal restlessness of mind, to which 
allusion has already been made, endowed him with a great measure of 
intellectual self-adaptability, comparison, for instance, of the two ‘‘edi- 


20 Two instances of this may be given. The first is his monograph on Recognition 
in International Law (1948) which, while controversial, displays a marked ability to 
work through masses of official documents, many of them unpublished, with the 
accuracy of a scientist. The second is his outstanding essay, ‘‘ Codification and De- 
velopment of International Law,’’ 49 A.J.I.L. 16 (1955) (consummating his experience 
as a member of the International Law Commission). 

21 Save where the context otherwise requires, the term ‘‘International Court’’ in this 
article refers equally to the Permanent Court of International Justice and to the Inter- 
national Court of Justice. Lauterpacht, too, was inclined to use the same expression 
generically, though there is an element of inaccuracy about that usage which may, at 
times, be misleading. 

22 Rosenne, The International Court of Justice 140-141 (1957). 

23 [1955] I.C.J. Rep. 67, particularly from p. 114 onwards. 
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tions” of Development does not warrant any assumption that he was 
prepared to recognize any change in the character of the present Court 
in comparison with that of its predecessor, or in the character of the inter- 
national community today in comparison with that of the interwar period. 
It is possible—we would not like to put it any higher than that—that it 
was only towards the end of his judgeship that the full implications of 
these changes became apparent to him: at all events it is a matter to be 
noted that it was only in his last year of service that he found himself 
in consistent opposition not only to the methods and reasoning of the 
Court (in fact he had been in that situation virtually all the time), but 
also to its conclusions. However, little or no reflection of this aspect 
appears overtly in his later writings and opinions (except, perhaps, in 
guarded form in his essay on codification and development already cited). 
As will be seen later, what is found in Lauterpacht’s work as judge is 
a firm attempt to put into practice certain of the ideas which he had 
advanced in his writings, without too much regard being paid to the 
changed conditions. 

Such is the background for an understanding of the development of 
Lauterpacht’s views on the nature of the judicial function, both before 
and after he became a member of the ‘‘principal judicial organ’’ of the 
United Nations. 

The first work was Analogies, a pioneer examination of the ‘‘general 
principles of law recognized by civilized nations” referred to in Article 
38(1)(c) of the Statute of the Court. Written at a time when there 
was still little jurisprudence and little practical experience of the work- 
ings of the Hague Court, this commentary on that provision of the 
Statute was perforce based for the most part on the precedents of state 
practice and on international arbitration rather than on international 
adjudication properly so-called. It dealt with the vexed question (so 
troublesome to theorists but possibly less bothersome to the practitioner) 
of the extent to which recourse may legitimately be had by the international 
lawyer to the resources of private law analogies in the event that the rules 
of positive international law do not provide him with a clear reply; 
and the answer reached was that such recourse was frequent both in 
state practice and in that of arbitral tribunals. This work was the founda- 
tion for Lauterpacht’s firmly held view of the ‘‘completeness’’ of inter- 
national law, in the sense that intrinsically it is capable of providing a 
legal answer to every problem set before it.*4 

Although no question of non liquet arose in the Court durmg Lauter- 
pacht’s incumbency, he did, it seems, have occasion to apply his own 
teachings in the matter. For example, he several times stresses that 
inherent difficulties of the case, or vagueness,’ or iInconvenience,?” or 


24 For further elaboration see Function 51-135; Development 158-172; and ‘‘Non 
Liquet.’’ 

25 [1955] I.C.J. Rep. 108; [1956] ibid. 92; [1958] ibid. 89. . 

26 [1958] ibid. 94. 27 [1959] ibid. 102, 
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the invidious nature of the task of investigating certain facts,’ are no 
grounds for postponing the performance of the judicial task. He makes 
quite frequent use of municipal Jaw, not so much by way of direct 
analogy, although this is not absent,?® as for establishing the existence 
of a general practice, e.g., where there is uniformity, or substantial uni- 
formity, in the provisions of the different domestic legal systems.*° On at 
least one occasion he was explicit in his justification for such recourse. 
Diseussing the problem of the severability of an invalid condition from 
the remainder of the instrument, he wrote: ‘‘International practice on 
the subject is not sufficiently abundant to permit a confident attempt at 
generalization and some help may justifiably be sought in applicable 
general principles of law as developed in municipal law.’’** He also 
showed an interesting tendency to equate general principles with ‘common 
sense.’’ 3? 

The second work, and in some respects the most imaginative and the 
most influential, was Function. An expansion of earlier and more tenta- 
tive works,’ this magisterial treatise was devoted to an examination of 
the widely accepted proposition that international disputes are inherently 
divisible into two categories, today known as ‘‘justiciable’’ and ‘‘non- 
justiciable,’’ only the former being suitable for settlement by application 
of existing law, and more particularly through the employment of inter- 
national arbitration or judicial machinery. From this starting point the 
book expanded considerably and became a comprehensive examination not 
only of relevant aspects of legal and political theory but also of diplomatic 
history, so that it partakes at one and the same time of a philosophical 
and a practical character. Mincing no words, Lauterpacht laid bare the 
fundamental truth, which too many politicians and international lawyers 
had succeeded in keeping concealed, that it is ‘‘not the nature of an 
individual dispute which makes it unfit for judicial settlement, but the 
unwillingness of a State to have it settled by the application of law.’’ 34 
He was not slow in pointing out the illusory character of the various treaties 
for arbitration and judicial settlement which purported to be based on 
that distinction, insofar as they left the extent of the ‘‘obligation’’ to 
the subjective will of one or both of the parties at the time the dispute 
arose—a forerunner, in almost identical language, of things he was later 
to say at The Hague. That these were not mere abstract speculations, 


28 [1958] ibid. 100. 29 [1957] ibid. 46, 49, 56-57. 

30 [1958] ibid. 84, 92: but for the contrary process, of drawing conclusions from the 
absence of such uniformity, see [1957] ibid. 40. 

31 Ibid. 56. 

82 [1956] I.C.J. Rep. 47, 55; [1957] ibid. 50; [1959] ibid. 116. 

33 (The Doctrine of Non-Justiciable Disputes in International Law,’’ 8 Economica 
277 (1928); ‘‘La Théorie des Différends Non-Justiciables en Droit International,’’ 34 
Hague Academy Recueil des Cours 499 (1930, IV). 

$4 Function 369. Actually, the present writer believes that this itself is only a 
partial definition, and that other, extra-legal, reasons may exist to establish the non- 
justiciability of a given dispute or situation. 

25 Op. cit. 354-355. And see below, p. 850. 
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but were grounded in a shrewd appreciation of the political realities 
attending international litigation, is illustrated by a remarkable passage 
in Function describing the political background of the protracted litigation 
between Poland and Germany, and of that between Greece and the United 
Kingdom over the Mavrommatis Concessions, both of which so occupied 
the Permanent Court at that time.2* As indeed will be seen later, several 
of Lauterpacht’s opinions at The Hague have as their distinctive feature 
the attempt to elucidate the relevant legal questions in the light of the 
political background which led to the issue being brought before the Court. 

The importance of those two works lies in their examination of various 
social phenomena—the completeness of the law, the function of law, the 
philosophy of law, and the place of law in social theory and so on. In the 
two editions of Development, Lauterpacht set out to do for the Interna- 
tional Court what Justice Cardozo had done in another sphere, in The 
Nature of the Judicial Process (1928), to present a systematic account 
of the general tendencies and methods of the Court and the more general 
aspects of the judicial method and function in the International Court. 
The interest of this work, for present purposes, is that, whereas the previous 
two contain much discussion of the rôle and function of the International 
Court, here is an attempt to formulate the duties of the international 
Judge. It is in Development that we may hope to find the real key to 
Lauterpacht’s concept of the function of the international judge, before he 
became one himself.’ 

The book itself is for the most part devoted to a painstaking analytical 
description of the manner in which the Court operates. Taking for granted 
the Court’s primary function to administer justice based on law, the 
book has running through it a theme which is often assumed but not so 
often fully articulated, namely, that the Court, and that ultimately means 
its individual members, has a rôle to play, amounting to a duty, in the 
development of the law, which he regarded as one of the most important 
conditions of the continued successful functioning and jurisdiction of in- 
ternational tribunals.*® This concept leads the learned author towards a 
specially emphatic formulation of this aspect of the task of the judges of 
the International Court, which is summarized in his expression ‘‘the ex- 
haustiveness of judicial reasoning.’’ + 

This concept of the duty of the Court led to two other conclusions of 
interest to the subject of this essay. The first related to the place, in the 


36 Op. cit. 155-156. 

37 The preface to Development is dated Jan. 1, 1957, and it states that the manuscript 
was ‘‘almost complete’? when, at the end of 1954, the author was elected one of the 
Judges. There are indications that some passages of the book do ineorporate views 
which Lauterpacht formed under the impact of his experiences as Judge, though having 
before us also the text of the earlier edition, in which many similar ideas and passages 
appear, we must be careful not to exaggerate any element of pleading pro domo suo 
in Development. 

88 Cf. [1959] LO.J. Rep. 191. 

39 Development 6-7; similarly in Development (P.C.I.J.) 3-4, 

40 Development (P.C.I.J.) 18, 21; and Development 39-40, 
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practice of the International Court, of individual opinions, whether separate 
or dissenting opinions; and the second related to the division of labor 
between the Court itself and publicists, insofar as concerns the develop- 
ment of the law. 

On the first aspect, Lauterpacht realized that judges who subscribe 
to the pronouncement as a whole cannot always hope to find in the final 
decision an exact approximation to all their individual views. ‘‘These 
can properly be given expression through Separate Opinions.” He 
regarded the right of each judge to deliver a separate opinion (Statute, 
Article 57) as making a beneficent contribution to the development of 
the law and the authority of international justice, provided, of course, 
that it was employed with moderation and restraint.4? He pointed out 
that a judicial dissent is not only an appeal to enlightened and informed 
legal opmion but also an indirect stimulus to the maximum effort of which 
a tribunal is capable. At the same time he warned against allowing 
separate or dissenting opinions to impair the effort, which ought to be sus- 
tained and deliberate, to arrive at a common view of the Court, although 
he was naturally not prepared to concur in the suggestion that such 
opinions were no more than a confession of failure to convince the 
majority. He accepted the premise that there ought to be exhausted 
the reasonable possibilities of bringing about a collective expression of 
views by the Court as an institution instead of allowing its activity to 
assume the complexion of a series of essays by individual judges.*® 

Those statements show that when he was a member of the Court, 
Lauterpacht did not dissent for its own sake, and was fully alive to the 
responsibility of a judge who takes it upon himself to append a statement 
of his individual opinion in any ease. This philosophy may also explain 
why at times he made a point of clarifying why he considered himself to 
be under a duty to give expression to his individual views,** or why he 
preferred a separate to a dissenting opinion.* 

On the second aspect, the division of labor, insofar as it relates to the 
development of the law, between the Court and the writers, Lauterpacht 
was less emphatic. For him this problem arose out of the question: How 
far should the Court go, in deciding a concrete issue before it, not only 
in acting on legal principles but in stating those principles, in specifying 
the broader legal principle underlying the rule actually applied? While 
not denying that the Court should express itself in that way, he was also not 
prepared to exclude the view ‘‘that the systematic generalisation of the 
rules applied by it [the Court] or of its decisions not accompanied by a 


41 Development 66. Italies supplied. 

42 Op. cit. It may be noted that Lauterpacht also strongly advocated the inclusion 
of dissenting opinions in the reports of the International Law Commission. See his 
proposal in Doc. A/CN.4/L.43 and discussion at the Commission’s 195th meeting. 
1953 I.L.C. Yearbook (Vol. 1) 66. 

43 Development 69-70. 

44 Thus: [1955] I.C.J. Rep. 90; [1956] ibid. 35; [1957] ibid. 34, 

45 Thus: [1957] ibid. 66. 
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statement of the underlying rules is the function of writers... .’’* 
It does seem, however, that on balance Lauterpacht was in favor of this 
task being undertaken by the judges, and it explains why in his work as 
judge he was always careful to expatiate on the underlying principles 
which he considered to be applicable,“ including general principles of law 
within the meaning of Article 38(1) (ce) of the Statute.‘ 

Although the books here diseussed were written over a period of some 
nearly thirty years, in the course of which their author was not afraid 
to modify his views, though not his basie doctrine, in the light of further 
reflection and experience, they appear to constitute an intellectual entity 
in the sense that together they provide a comprehensive theory for the 
satisfactory functioning of a permanent International Court. This theory 
contains three principal elements. The first is the completeness of the 
substantive law in the sense that, if the primary sources of positive law are 
insufficient, there is inherent in the quality of international law a vast 
reservoir of general legal principles which the international lawyer is 
bound to apply as part of the legal discipline, with the corollary of the 
prohibition on a finding of non liquet. The second is the impossibility of a 
scientific and a priori legal distinction between justiciable and non- 
justiciable disputes, so that an obligation—and that means a legal obliga- 
tion—to submit disputes to judicial settlement or arbitration prima facie 
means what it says, otherwise it is not an obligation (whatever else it 
might be), and the Court, as a court of law, therefore cannot give efect 
to it. The third is that it is the duty of the international judge not 
merely to reach his decision in application of existing law (as Lauterpacht 
conceived it), but also, in so doing, conscientiously to further the develop- 
ment of international law; for which purposes the international judge is 
under the duty of exercising the right, granted him by the Statute of the 
Court, to give expression to his individual views as and when necessary. 

Lauterpacht’s all too brief career on the Bench is distinguished by his 
persistent efforts to translate these precepts into practice. 


It goes without saying that the typical characteristics of all Lauter- 
pacht’s writings, as already mentioned, are equally prominent in his 
opinions as Judge, and it would be laboring the point unnecessarily to 
give too much here by way of illustration. His own high and meticulous 
standards of scholarship impress their stamp on his every page, and 
thanks to them (and doubtless to years of habit), perusal of Lauterpacht’s 
opinions in the light of the pleadings shows as a particular feature of 
his judicial work that he never relied exclusively on the material laid 
before the Court by the parties, but undertook his own researches,*® an 
operation for which he was eminently equipped, thanks to his extremely 


46 Development 83, and see p. 89, 

47 For instances, see: [1955] I.C.J. Rep. 99-100, 104-105, 108-109, 110, 116, 122; 
[1956] ibid. 40, 44-49, 55-56; [1957] ibid. 35, 44, 46, 49, 58, 118; [1958] ibid. 83, 
91 ff.; [1959] ibid. 104, 106, 114, 116, 120, 168, 173, 175, 18% 189. 

48 Sce p. 832 above. 


29 For an instance, see [1955] I.C.J. Rep. 102. 
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wide knowledge of the source material of contemporary international law. 
This feature is prominent in all his opinions, and it gives them a quality 
and a value all their own; and being in this way a general feature of 
his work, it would be invidious to single out any one as being especially 
noteworthy. Nevertheless, many will recognize the dissenting opinion in 
the Interhandel case (Preliminary Objections), particularly where ex- 
amining the roots of United States policy regarding international arbitra- 
tion in an effort to come to grips with the motivating force for the Connally 
amendment introducing the automatic reservation into the compulsory 
jurisdiction,®° as a superb piece of research and stark in the conviction 
it carries. His characteristic restlessness and humility find an outlet in 
expressions of hesitancy," in the thoroughness with which he tests his 
views in the light of contradictory theories,*’ in his readiness to modify 
his own position in the light of further argument (including, doubtless, dis- 
cussion in the Council Chamber),®? and in his courtesy in polemics. He 
was also fully alive to the implications of his own teachings in the matter 
of judicial caution.®4 

Those, however, are essentially indications of Lauterpacht’s techniques, 
the warp around which he was to weave his particular conception of the 
way in which the international judge ought to discharge his functions. 
Lauterpacht was able to develop his ideas of the function of the Court 
in concrete fashion primarily in his first three individual opinions— 
those delivered in the Voting Procedure and Hearings of Petitioners cases, 
both advisory opinions, and in the Norwegian Loans case between France 
and Norway. Although the differentiation between an advisory and a 
contentious case is one both of form and of substance, it is possible that 
Lauterpacht was not prepared to recognize that substantive consequences, 
at least insofar as concerns the nature of the Court’s function of deciding, 
and certainly not insofar as relates to the reasoning, flowed from those 
differences. 

The background of the two advisory opinions relating to South-West 
Africa is similar. In an Advisory Opinion rendered on July 11, 1950,** 


50 [1959] ibid. 107 ff. See further on this, p. 850 below. 

51 See, for instance, [1955] I.C.J. Rep. 105, 122; [1957] ibid. 89-41; [1959] ibid. 164. 

52 See, for instance, [1955] ibid. 122; [1956] ibid. 52; [1957] ibid. 47-48, 51-55; 
[1959] ibid. 179, 188. 

53 Thus, referring in 1957 to a view he had expressed in 1953 in his First Report on 
the Law of Treaties (A/CN.4/63) submitted to the International Law Commission, 
he said with disarming frankness: ‘‘In the light of further study of this question in 
connection with the present case, I do not feel it possible to adhere to that view.’’ 
Norwegian Loans case, at 52. In the Preface to Development he wrote (at p. xiv): 
‘í Clearly, any views expressed here are liable to change in the light of further study, 
reflection, or argument.’? (Italics supplied.) On p. 25 of the same work is a useful 
warning against the habit of referring to previous expressions of opinion by adjudicating 
judges themselves, since these may undergo a change ‘‘in the light of the argument 
... or of the deliberations of the Court.’’ 

54 [1956] I.C.J. Rep. 57; [1959] ibid. 111. For a warning against an excess of judicial 
caution, see [1955] ibid? 105. 

65 [1950] I.C.J. Rep. 128; 44 AJ... 757 (1950). 
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the Court had held, inter alia, that the Mandate was still in force, but 
that, consequent upon the dissolution of the League of Nations, the super- 
visory functions previously exercised by the Council of the League should 
henceforth be exercised by the General Assembly of the United Nations, 
subject to the condition, however, that the degree of supervision should 
not exceed that which applied under the Mandates system and should 
conform as far as possible to the procedure followed in that respect by the 
Couneil of the League. Attempts by the General Assembly to implement 
that Advisory Opinion had encountered the opposition of the Union. of 
South Africa, partly on the ground that that condition was not being 
fulfilled, and after a while the General Assembly determined to go ahead 
despite that opposition. It established a Committee on South-West 
Africa, broadly analogous to the former Permanent Mandates Commission. 
In 1954 it adopted a series of special Rules of Procedure to govern its 
own dealing with questions relating to the mandated territory, including 
one which required a two-thirds majority for its own decisions on those 
questions. In the Voting Procedure case the Court was asked whether 
that rule constituted a correct interpretation of the Advisory Opinion of 
1950, especially of that part of it which related to the degree of supervision. 
The question arose primarily from a contention advanced by South Africa 
and others that, since the unanimity rule applied in the Council of the 
League, the substitution for the unanimity rule of one requiring a two- 
thirds majority implied an excess in the degree of supervision. 

The Court had no difficulty in unanimously answering that question 
in the affirmative, but it did so in a remarkably short opinion in which, 
in effect, and without giving any consideration to the concrete circum- 
stances which prompted the request for the opinion, it stated that in 
1950 the Court had overlooked the question of voting procedure in the 
General Assembly; it refused to consider the contention relating to the 
former unanimity rule, and dealt with the matter exclusively as one of 
textual interpretation usual for the interpretation of treaties, and without 
giving any consideration to the question whether that was the appropriate 
way of interpreting an advisory opinion. 

Lauterpacht, who reached the same conclusion as the majority, was 
highly critical of the Court’s approach, and devoted a large part of his 
lengthy separate opinion to an examination of what he thought were the 
principal legal issues which ought to have found an answer in the Court’s 
opinion: but that eriticism, in turn, he found to raise the more general 
question of the character of the function of the Court and the nature 
of its judicial pronouncements.*® The key to his attitude lies in the 
view that it was essential, having regard both to the circumstances of 
the case and to the objects of the judicial function of the Court.in general, 
that its opinion should contain an answer to the legal issues relevant to 
the case, especially when relied upon by Members of the General Assembly, 
including South Africa. Among the circumstances which Lauterpacht 
considered relevant was that South Africa, as Mandatory, had put itself 


56 [1955] I.C.J. Rep. 90. 57 Ibid. 91. 
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in opposition to the repeatedly declared judgment of the. United Nations, 
so that its conduct had been the object of wide disapproval: the principal 
legal arguments of a state in such a position must be considered in requisite 
detail. He also thought that he ought to examine various constitutional 
problems relating to the interpretation of the United Nations Charter, 
considering that the constitutional problem underlay a great deal of the 
debate in the General Assembly, and he did not feel at liberty to disregard 
an issue on account of any difficulties or complications inherent in it: 


The General Assembly has asked only one substantive question; 
that issue, and that issue only, is answered in the operative part of 
the unanimous Opinion of the Court. Clearly, in order to reply to 
that question, the Court is bound in the course of its reasoning to con- 
sider and answer a variety of legal questions. That is of the very 
essence of its judicial function which makes it possible for it to render 
Judgments and Opinions which carry conviction and clarify the law. 


Having regard to what he termed ‘‘the integrity of the function of in- 
terpretation,’’ he was not prepared to give countenance to ‘‘a method 
which by way of construction may result in a summary treatment or 
disregard of the principal issue before the Court.’ Those considerations he 
believed to be in the highest interest of the authority of international 
justice, and they did not exclude the necessity of basing the opinion of 
the Court on, inter alia, a construction of the texts before it." 

On that basis Lauterpacht proceeded to expound at some length the 
answers on the principal issues which he believed were relevant. But be- 
fore doing that he also found it necessary to criticize the manner in which 
the Court had interpreted the 1950 Advisory Opinion itself, especially 
insofar as it implied a lacuna in the earlier opinion in the matter of the 
voting procedure. He did not think it necessary for the Court to adopt an 
interpretation of the 1950 Opinion which would amount to saying that 
there, through an oversight, the Court had laid down mutually contra- 
dictory directives and reduced to meager proportions its substantive ruling 
on the principal aspects of the international status of the Territory. The 
principal legal questions which Lauterpacht then went on to consider 
were: 1. Did the rule of absolute unanimity obtain in the Council of the 
League acting as a supervisory organ of the Mandates system? 2. Has 
the General Assembly the power to proceed by a voting procedure other 
than that laid down in Article 18 of the Charter? 3. Do the decisions of 
the General Assembly possess the same legal force in the system of super- 
vision as the decisions of the Council of the League? lLauterpacht’s 
answers consist of comprehensive studies of these three issues, studies which 


58 Ibid. 92-93. 

59 Ibid. 938-98. Actually it is not quite clear why, in 1955, anyone need have assumed 
that the question of voting procedure was not in the minds of the Court in 1950. It 
is possible to understand Judge Read’s separate opinion in that ease as precisely _ 
referring to the question of voting, as indicating that the question was discussed by the 
Judges in the Council Chamber. [1950] L.C.J. Rep. at 173. It is surprising that no 
reference was made in 1955 to Judge Read’s observation—not even by Judge Read 
himself! 
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in each case are based on a thorough examination both of relevant under- 
lying principles and of practice. On the first question he reached the 
conclusion that the rule of unanimity was not absolute in the Council of 
the League, and that the opposing vote of the mandatory state could not 
in all circumstances affect the required unanimity of the Council. On 
the second question he reached an affirmative answer, but this was, for him, 
not decisive of the ease because of his answer to the third question.* 
Here he found that there was no escape from the fact that decisions of 
the General Assembly ‘‘are of a legal potency lower than that implicit 
in Resolutions of the Council of the League.” That was decisive, and it 
meant that the substitution of a two-thirds for the former unanimity rule 
did not lead to a degree of supervision exceeding that in force under the 
Mandates system.*? Such was the powerful language of Lauterpacht’s 
début at The Hague. 

The’ practice of the League Council under the Mandates system had 
not included the grant of oral hearings to petitioners. Consequent upon 
the continued refusal of the South African Government to collaborate 
with the United Nations and with the Committee on South-West Africa, 
the question arose at the end of 1955 whether it would be consistent with 
the 1950 Opinion for the General Assembly to authorize the Committee 
on South-West Africa to grant oral hearings to petitioners, whether the 
introduction of that procedure would not lead to an excess in the degree of 
supervision. By eight votes to five the Court, in its 1956 Opinion on 
Hearings of Petitioners, answered that question in the affirmative. 
Lauterpacht was with the majority, despite certain reservations concerning 
the formulation of the operative part of the opinion, but once again he 
was critical of the method adopted by the majority in reaching its conclu- 
sion, which he thought was too general. Unlike the previous case (and 
this is possibly indicative that Lauterpacht’s criticisms of the judicial 
method in 1955 were not without effect), the Court here, although the 
question had been couched in apparently general terms, declined to aceede 
to the suggestion of the minority that the reply, too, should be couched in 
general terms unrelated to the events and providing no answer to the 
difficulty which underlay the request for the opinion. Lauterpacht, of 
course, fully approved of this aspect: he was critical of the Court for not 
going far enough in conecretizing the precise import of the question 
put to it. He wrote: 


It cannot be reasonably assumed that in framing its request the 
General Assembly intended no more than to obtain the confirmation 
of a proposition which has not been disputed and which is not in issue. 
The General Assembly could not have intended to confine the task of 
the Court to an academic exercise not requiring any notable display 
of judicial effort.... It is clear... that there is no warrant in 
the present case for extracting from the wording of the request for the 
Opinion ... all possible element of generality and abstraction with 


60 [1955] I.C.J. Rep. 98-106. 61 Ibid. 106~114. ° 
62 Ibid. 114-122. 
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the object of producing an answer which is entirely academic in 
character. 


It was this that led him to hold reservations on the formulation of the 
operative part of the opinion, which consisted of a simple affirmation of 
the question put. He did not think that the question could be accurately 
answered by way of a simple affirmative: such an answer did not meet 
the exigencies of the case, having regard to the specific situation which 
existed and which was not fully reflected in the resolution by which the 
Advisory Opinion was requested. ‘‘It is a matter of common experience 
that a mere affirmation or a mere denial of a question does not necessarily 
result in a close approximation to truth.” At the same time he recog- 
nized that in principle it was undesirable that the request for an Advisory 
Opinion should, through excess of brevity, make it necessary for the Court 
to go outside the question as formulated; but the absence of the requisite 
degree of precision or elaboration in the wording of the request did not 
absolve the Court of the duty to give an effective and accurate answer 
in conformity with the true purpose of its advisory function.® 

On that basis Lauterpacht reached the formal conelusion—-and it was 
only on this point that he could not subscribe to the majority opinion-— 
that oral hearings should only be granted to petitioners whenever the 
Mandatory Government was withholding its collaboration from the United 
Nations in the implementation of the Mandate. The principal issue of 
substance which Lauterpacht discusses in this separate opmion is whether 
in fact the introduction of oral hearings would result in an excess in the 
degree of supervision beyond that applicable in the League of Nations. 
Were he answering that question in the abstract, he would have reached 
the conclusion that the degree of supervision was in excess: * but the 
circumstances, and above all the non-cooperation of the Mandatory Gov- 
ernment, justified the introduction of new and appropriate methods by 
which the General Assembly could assure for itself the necessary informa- 
tion indispensable for the proper working of the system of supervision of 
the Territory. From this he asked himself the question—which he defined 
as ‘‘the principal question before the Court’’—Is the need for oral hearings 
real? If permitted, would they in the conerete situation contribute to 
exceeding the total degree of supervision? ** Those questions he answered, 
the first in the affirmative and the second in the negative, but that did not 
dispose of the matter for him, since ‘‘there remains the question whether, 
assuming that there has been created a gap in the system of supervision 
and that oral hearings may be instrumental to some extent in fillmg that 
gap, the consistency of oral hearings with the Opinion of 11 July 1950 can 
be ascertained by way of judicial interpretation or whether it can only be 
decreed, by way of legislative change, by the General Assembly.” He 
answered that question in the affirmative, explaining that the Court is 
entitled to interpret the instrument as continuing in validity and as fully 

68 [1956] LOJ. Rep. 36. 64 Ibid. 37. 


65 Ibid, 38. 66 Ibid. 39-43. 
67 Ibid. 44-52. 
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applicable subject to reasonable readjustments calculated to maintain the 
effectiveness, though no more than that, of the major purpose of the 
instrument, and he carefully explained that this was not an instance of 
judicial legislation. 

The nature of the judicial function thus adumbrated may be sum- 
marized as requiring the Court to seek out the underlying issues which 
prompted the putting of the question to the Court, whether or not those 
underlying issues are reflected, or fully reflected, in the formal document 
by which the question was so put. Lauterpacht then proceeded to apply 
the same principle to his duty as judge in deciding a contentious case, ihe 
final submissions of the parties here taking the place of the request for 
the Advisory Opinion as the formal statement of the issues to be decided 
in the operative part of the judgment. 

The origins of the Nerwegian Loans case are to be found in a series of 
international loans floated by Norway at the end of the previous century 
on various foreign markets, including the French market. The bonds 
contained a gold clause. During the financial instability brought on by 
the first World War the Norwegian authorities alternatively suspended and 
resumed the convertibility of notes, and in the financial crisis of 1931 the 
convertibility was again suspended, and is still in force. Diplomatic corre- 
spondence claiming fulfillment of the gold clause proceeded between the 
two countries from 1925 onwards, in the course of which Norway rejected 
all proposals to submit the dispute to arbitration or adjudication, claiming 
that the matter was within her exclusive competence. Finally France in- 
stituted proceedings in the International Court in reliance on the com- 
pulsory jurisdiction, the French acceptance of that jurisdiction then im 
force (dated March 1, 1949) containing an automatic reservation similar to, 
though not identical with, that appearing in the United States declaration 
of 1946. Against that application Norway filed a number of preliminary 
objections, but by agreement between the parties the decision on them 
was adjourned to the merits, so that when the Court came to decide the 
preliminary objections the case had been fully pleaded. One of the pre- 
liminary objections claimed that the subject of the dispute was within the 
exclusive domestic Jurisdiction of Norway: in addition, Norway relied on 
the automatic reservation clause of the French declaration, which it in- 
voked on the basis of reciprocity, but it did so in a tentative and reticent 
manner, as an alternative or subsidiary argument on this point. Another 
objection argued that the claim was inadmissible on the ground that the 
French bondholders had not previously exhausted the local remedies. In 
its Judgment of July 6, 1957, the Court, by 12 votes to three, found that 
it was without jurisdiction. It reached this finding by exclusive reference 
to the invocation of the automatic reservation by Norway, and while 
recognizing the subsidiary character of that plea by Norway, justified 
itself on the ground that ‘‘the Court is free to base its decision [with re- 


68 Ibid. 55-59. Earlier, on p. 45, he was of opinion that it was an essential function 
of a judicial tribunal to resolve the conflict which had arisen, which could not be 
deferred to a political or legislative body. 
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gard to its Jurisdiction or competence which had been challenged] on the 
ground which in its judgment is more direct and conclusive.” ® At the 
same time the Court explained that it need not examine the question, much 
contested in the literature (but not raised by the parties in the present 
case), of the validity of the automatic reservation or of a declaration con- 
taining one, and that it was giving effect to the reservation, recognized by 
both parties, as it stood and without prejudging the question.”® 

Lauterpacht agreed with the majority that the Court lacked jurisdiction, 
but once again he reached his conclusion by widely differing means. His 
fundamental reason was that because of the automatic reservation the 
French declaration could not be regarded as an acceptance of the compul- 
sory jurisdiction, and for that reason the Court lacked all jurisdiction. 
But apart from that, and on the assumption that the French declaration 
was a valid acceptance of jurisdiction, he thought that the question of 
jurisdiction must be decided by reference to what he termed “substantive 
Preliminary Objections advanced by the defendant Government’’ rather 
than by reference to a subsidiary objection. The first part of his separate 
opinion is devoted to that aspect: the second, and major, part of it ex- 
amines the validity of the French declaration itself. Lauterpacht’s atti- 
tude on that question will be discussed later in this article.” 

The following passage illustrates Lauterpacht’s approach to the nature 
of the Court’s task in this type of case: 


Tt seems a sound principle of judicial procedure that, unless the pro- 
visions of its Statute or other cogent legal considerations make that 
impossible, the Judgment of the Court should attach to the submissions 
of the Parties a purpose, though not necessarily an effect, which the 
Parties attached to them. Applied to objections to the jurisdiction 
of the Court, that principle means that, when a Party has advanced 
objections to the jurisdiction of the Court, the decision on the question 
of jurisdiction must be reached by reference to objections which, in 
the intention of the Party advancing them, are principal rather than 
subsidiary and which are substantive rather than formal. That is 
so in particular in the international sphere where a Government may 
rightly consider that it should not be treated as having successfully 
challenged the jurisdiction of the Court on the basis of objections 
which are ancillary and automatic—at a time when its main effort 
was directed to jurisdictional objections of substance. ... In my 
opinion, a Party to proceedings before the Court is entitled to expect 
that its Judgment shall give as accurate a picture as possible of the 
basic aspects of the legal position adopted by that Party. Moreover, 
I believe that it is in accordance with the true function of the Court 
to give an answer to the two principal jurisdictional questions which 
have divided the Parties over a long period of years and which are of 
considerable interest for international law. There may be force and 
attraction in the view that among a number of possible solutions a 
court of law ought to select that which is most simple, most concise 
and most expeditious. However, in my opinion such considerations 
are not, for this Court, the only legitimate factor in the situation.” 


68 [1957] ibid. 25. * 70 Fbid, 27. 
71 See pp. 844 ff. below. 72 [1957] I.C.J. Rep. 35-86. 
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The principal issue which had divided the parties in the diplomatic phase 
of the dispute, and which now appeared in the form of preliminary ob- 
jections, was whether the subject of the dispute came exclusively within 
the jurisdiction of Norway. In a cogent piece of reasoning, Lauterpacht 
explained why he could not hold that the dispute was not governed by 
international law, and why, on the other hand, he felt that the objection 
based on the non-exhaustion of local remedies was in the circumstances 
well fonnded.”*? Insofar as the judgment of the Court leaves the dispute 
exactly as it was before the proceedings were instituted, it is possible that 
this part of Lauterpacht’s separate opinion—especially having regard to 
his own high reputation—may lay the basis on which, in time, the dispute 
can be settled. 

Not dissimilar was Lauterpacht’s position in the Jnterhandel case. 
This dispute, between Switzerland and the United States, related to the 
German or Swiss character of certain economic assets In the United States 
and the consequent powers of the United States to seize them under 
wartime Trading with the Enemy legislation. Switzerland brought the 
case before the Court in reliance on the compulsory jurisdiction, the 
United States declaration of aeceptance, as stated, contaming the original 
automatic reservation. The United States filed four preliminary objec- 
tions, two of which are irrelevant here. Of the others, one raised the 
question of domestic jurisdiction in both an objective and a subjective 
form, and one pleaded inadmissibility on the ground of non-exhaustion 
of the local remedies. During the pleadings the United States agent, 
while not formally withdrawing the objection based on the automatic res- 
ervation, stated that for given reasons it had become ‘‘somewhat moot,”’ 
the implication being that the Court need not take a decision on it; on the 
other hand, Switzerland had contested both the validity of the subjective 
clause, and the manner of its exercise. It can thus be seen that while, 
grosso modo, this case raised issues similar to those which arose in the 
Norwegian Loans ease, in fact there are a number of significant differences 
between them. 

The majority of the Court, in a complicated judgment, dismissed all 
the objections to the jurisdiction, but accepted the plea of inadmissibility 
on ground of non-exhaustion of the local remedies. With regard to the 
automatic reservation, the Court accepted the position that it had become 
somewhat moot and, having regard to its decision on admissibility, found 
the plea without object in the present stage of the proceedings." Lanter- 
pacht, in his first dissenting opinion, thought that the primary issue which 


73 Ibid. 36-41, 

74 [1959] I.C.J. Rep. 6. Earlier, the Court had asserted jurisdiction to indicate 
interim measures of protection at the request of Switzerland, despite a claim of domestic 
jurisdiction by the United States on the basis of the automatic reservation, but had 
declined to make the order on grounds of absence of urgeney. [1957] ibid. 105. Lauter- 
pacht, consistent with his opinion in the Norwegian Loans ease, appended a brief 
separate opinion in which he denied the Court’s jurisdiction, but concurred in the 
operative clause of its order. Ibid. 117. The substance of that Opinion is incorporated 
in his dissenting opinion of 1959. 
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arose was that which related to the validity of the United States declaration 
—a question which he answered in the negative. However, since the 
Court, at least provisionally, decided to proceed on the basis that the 
declaration was a valid instrument cognizable by the Court, he considered 
it his duty ‘‘to participate in the formation of the Court’s Judgment.’’ 15 
This gave him the opportunity of making some further valuable observa- 
tions on the nature and scope of the rule on the exhaustion of local remedies 
and on the nature of the objective plea of domestic jurisdiction in the 
work of the Court." 

In the light of this practical application of firmly held views, it might 
be thought at first glance that Lauterpacht was inconsistent in the position 
he took in the Aerial Incident of 27 July 1955 case. Here, too, five pre- 
liminary objections were filed by the respondent government, two to the 
jurisdiction and three to the admissibility. The first objection to the juris- 
diction challenged the continued validity of the title of jurisdiction invoked 
by Israel, namely, the Bulgarian acceptance of 1921 of the compulsory 
jurisdiction; the second raised technical issues of the jurisdiction ratione 
temporis; while the third, fourth and fifth, relating to the nationality 
of claims rule, the rule of objective domestic jurisdiction, and the ex- 
haustion of local remedies rule, in fact raised issues which had divided the 
parties in the course of the diplomatic phase of the dispute.” Further- 
more, Israel had challenged the admissibility of certain of the objections 
on the ground that the relevant provisions of the Rules of Court had not 
been complied with. In its Judgment of May 26, 1959, the Court dealt 
exclusively with the first preliminary objection, which it upheld, making 
no reference to any of the others. The joint dissenting opinion places 
itself on the same ground as the Court. Lauterpacht made no attempt to 
explain why he did not follow his own principles so lucidly set forth in 
the Norwegian Loans case, although an explanation can be found in the 
exhaustiveness of the joint dissenting opinion. 


Lauterpacht devoted considerable, indeed his major, efforts at The Hague 
to the problem posed by the automatic reservation—a matter which for him 
raised, in addition to its intrinsic issues, also fundamental, indeed acute, 
questions relating to the duty of the international judge. His opinions 
on this problem must be included among the most outstanding judicial 
utterances ever to have issued from the International Court. 

When the United States Senate in 1946 gave its advice and consent to 
the acceptance by the United States of the compulsory jurisdiction of the 
Court, it inserted a condition excluding from the jurisdiction disputes with 
regard to matters which are essentially within the domestic jurisdiction of 
the United States as determined by the United States of America. Lauter- 
pacht called this the ‘‘automatic reservation’’ because, by virtue of it, 


75 [1959] ibid. 119. 76 Ibid. 120-122. 

77In the course of the pleadings the respondent government agreed to adjourn con- 
sideration of the third and fourth objections to the merits, in effect waived the second 
objection, and left for immediate decision the first, and, alternatively, the fifth, ob- 
jections, 
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when it is invoked, the Court’s function is confined to registering the fact 
that the reservation has been invoked and it is bound to hold, without 
examining the substance, that it is without jurisdiction." That term may 
conveniently be employed here. The effect of this novel formula was 
to keep in the hands of the United States the power to determine whether 
a given dispute, already before the Court and in which the United States 
is defendant, comes within the acceptance of the compulsory jurisdiction 
and to deprive the Court of that power, although normally, when the 
jurisdiction is contested on the ground that the matter comes within the 
domestice jurisdiction, that power of decision is vested in the Court. 
That type of automatic reservation has since been followed by France, 
India, Liberia, Mexico, Pakistan and South Africa, and a different form 
of automatic reservation has been adopted by the United Kingdom, although 
since 1957 some revulsion of feeling has set in and France, India, Pakistan 
and the United Kingdom have abandoned their automatic reservations 
(partly under the pressure of their own public opinion). Article 36(6) 
of the Statute of the Court provides that in the event of a dispute as to 
whether the Court has jurisdiction, the matter shall be settled by the 
decision of the Court, and in the light of that apparently mandatory ” 
provision—which in the view of some does no more than restate an existing 
rule of general international law applicable to all instances of international 
adjudication and arbitration—the view has been expressed with some force 
that the automatic reservation is invalid as being contrary to the Statute. 
On the other hand there is no unanimity among those holding this view 
as to the consequences of that invalidity, whether they imply the invalidity 
of the instrument as a whole or merely of the reservation which can be 
severed from the remainder of the instrument. 

The practical importance of the question is illustrated by the number 
of cases that have come before the Court in which a declaration containing 
an automatic reservation was cited as the title of jurisdiction. Before 
Lauterpacht became a member, the U. S. Nationals in Morocco case, be- 
tween France and the United States, involved such declarations on both 
sides, but the invocation of the compulsory jurisdiction having been con- 
tested by the United States, it was nevertheless agreed ad hoe that the 
Court should exercise jurisdiction (forum prorogatum). In the Nor- 
wegian Loans case, where no issue of the validity of the reservation was 
raised by the parties, the Court held that it was invocable by the respondent 
government on the basis of reciprocity, without prejudging the question 
of its validity; in the Interhandel case, again without prejudging its valid- 
ity, the Court found that there was no need for it to decide on its invoca- 
tion; and in the Aerial Incident of 27 July 1955 case (United States v. 


73 [1959] LC.J. Rep. 103. For an earlier formulation see [1957] ibid. 34. 

79 In 1960 the Court actually interpreted the words ‘‘shall be’? in the constitution 
of an international organization as a ‘‘mandatory provision.’’ Maritime Safety Com- 
mittee ease, [1960] I.C.J. Rep. 150; 54 A.J.I.L. 884 (1960). 

80U. S. Nationals in Morocco ease, Pleadings, Vol. 1, p. 262. ° And see Lauterpacht’s 
observations in [1957] I.C.J. Rep. at 59. 
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Bulgaria), the United States ultimately accepted the position that, since 
Bulgaria invoked the reservation on the basis of reciprocity, the Court, 
following the Norwegian Loans case, lacked jurisdiction and the case was 
discontinued.: The Court, it seems, has studiously avoided making any 
direct pronouncement on this highly controversial and delicate matter. 

Ever since the practice developed of accepting the compulsory jurisdic- 
tion of the Court subject to reservations—a practice sanctioned both by the 
League of Nations and by the United Nations **--Lauterpacht had been 
alert to the possibility of reservations being made which, in his words, 
might be regarded as ‘‘contrary to the very purpose of the Optional 
Clause’’; in his view such reservations could invalidate the signature of 
the clause. In 1933 he wrote, apropos certain types of arbitration 
treaties, that: 


An obligation whose scope is left to the free appreciation of the obligee, 
so that his will constitutes a legally recognized condition of the exist- 
ence of the duty, does not constitute a legal bond. It is even impos- 
sible to say that its effect is to create what is called in Roman law ‘‘a 
natural law obligation,” or in English law an ‘‘agreement of imperfect 
obligation.’’ 84 


In 1958, in an attempt to obviate some of the negative effects of the auto- 
matic reservation, he had propounded the view that when a state makes 
a determination that a matter comes within its domestic jurisdiction, such 
determination must be effected in accordance with the legal obligation to 
act in good faith and that to that extent there is in existence a valid 
legal obligation and a valid legal instrument to which the Court must 
give effect." When, in 1957, he found himself for the first time faced 
as judge with this type of problem he was confronted with the task of — 
examining his own doctrine in the light of the concrete realities and his 


81 [1960] I.C.J. Rep. 146, That order was rendered after Lauterpacht’s death. 

82 League of Nations, Records of the Fifth Assembly, Plenary Meetings, p. 225, 
Third Committee, p. 198; Records of the Ninth Assembly, Plenary Meetings, p. 183; 
13 U.N.C.I.O. Does. 559. And see General Assembly Resolution 171(IT) of Nov. 14, 
1947, 

83‘*The British Reservations to the Optional Clause,’’?’ 10 Economica 137 at 169 
(1930). It may be noted, en passant, how close this view is to the doctrine of ‘‘com- 
patibility with the object and purpose of the Convention’’ adopted by the Court as the 
criterion for the admissibility of reservations to the Convention on the Prevention and 
Punishment of the Crime of Genocide. [1951] LO.J. Rep. 15 at 24; 45 A.J.LL. 579 at 
584 (1951). And see Lauterpacht in [1959] I.C.J. Rep. at 105. 

84 Function 189. And note his observation that states which attempt to avail them- 
selves of their contractual capacity for purposes alien to its primary purpose, which 
is to create binding obligations, act at their peril. [1955] LC.J. Rep. 99. 

85 Report on the Law of Treaties, submitted to the International Law Commission, 
Doe. A/CN.4/63 (cited), at p. 97. That view has since been followed by Judges 
Basdevant and Read in the Norwegian Loans ease, and has been partly adopted by 
the United States Government in interpretations it has given to its automatic reserva- 
tion in the course of various pleadings. See Interhandel case, Pleadings, p. 610; 
Aerial Incident of 27 July 1955 case, Observations on Preliminary Objections, p. 25. 
Lauterpacht himself e#me to abandon that point of view in the light of further study. 
[1957] I.C.J. Rep. 52, and see p. 836, note 53 above. 
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personal responsibilities as a member of the Court. The manner in which 
Lauterpacht dealt with those problems affords a valuable insight into his 
judicial techniques. 

At the outset it should be noted that he expressed considerable concern 
over the observance of judicial proprieties. Although the United States 
automatic reservation was the ‘‘model’’ for the subsequent ones, he was 
extremely careful to differentiate his treatment of the French reservation 
from that of the United States reservation, in the Norwegian Loans and 
Interhandel cases, respectively. In the first of those cases he pointed out 
that the United States declaration was not there before the Court and 
that ‘‘it would not be proper for me to comment upon it.’’** In the 
interim measures phase of the Interhandel case he based his views on the 
Court’s lack of jurisdiction to indicate interim measures of protection 
primarily on the juridical differences between its jurisdiction to determine 
the merits of a case under the system of the compulsory jurisdiction and 
the special nature of the jurisdiction to indicate interim measures; and 
he purposely abstained from adopting views expressed earlier in the year, 
in the Norwegian Loans case, on the ground that the validity of the United 
States reservation was not then before the Court and might form the 
subject matter of a later decision.2? In the Preliminary Objections phase 
of the same ease, after pointing out that his view as to the validity of the 
clause was the same as that expressed in the Norwegian Loans case, and 
that, in order to avoid repetition, he would refer generally to that separate 
opinion for a more detailed exposition of some of his grounds, he stressed 
that ‘‘the present case is concerned with different parties’’; and referring 
to the earlier observation about the impropriety then of discussing the 
United States text, pointed out that ‘‘no such considerations obtain in 
the present case. On the contrary, the historie antecedents surrounding 
the adoption of the [United States] Declaration of Acceptance are directly 
relevant to its interpretation.” 88 Considering the prevalence of this type 
of reservation, he was also troubled by another, apparently procedural, 
aspect, for which, however, no real solution was found, namely, the circum- 
stance that a decision of the Court might affect governments which have 
had no opportunity to express their view on the subject; and he thought 
that it would have been preferable if governments which had made like 
declarations had been given an opportunity to intervene, in accordance 
with Article 63 of the Statute.®® 

Lauterpacht’s position on the substance of the automatic reservation 
issued from his emphatic view that the system of compulsory jurisdiction 
is not merely a matter of political voluntarism, but is an objective legal 
institution in which the Court has a decisive réle consonant with its own 
status as a court of law. From this point of departure, and really as no 
more than a matter of systematic presentation, his detailed consideration 

se [1957] I.C.J. Rep. 57. s7 Ibid. 120. 

83 [1959] ibid. 102-103. 


89 [1957] ibid. 63-64, 120. Despite that clear invitation, no government expressed a 
desire to intervene in the later phase of the Interhandel ease. 
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of the issue falls into three closely interlocked chapters: (1) the consistency 
of the automatic reservation with the Statute; (2) its consistency with 
the requirements of a legal obligation to accept the jurisdiction; and (3) its 
severability from the remainder of a declaration accepting compulsory 
jurisdiction. 

It was primarily in connection with the question of whether the auto- 
matic reservation is consistent with the Statute that Lauterpacht developed 
some important aspects of his construction of the rôle of the Court. In a 
revealing passage at the end of his separate opinion in the Norwegian Loans 
case he wrote: 


If the Court could legitimately be concerned with issues transcend- 
ing that immediately before it, it might be considered its duty to 
discourage, in so far as lies with it, the progressive disintegration of 
the institution of the Optional Clause as evidenced, inter alia, by the 
tendency to adopt reservations such as that here examined. Govern- 
ments are under no compulsion, legal or moral, to accept the duties 
of obligatory judicial settlement. When accepting them, they can 
limit them to the barest minimum. But the existence of that minimum, 
if it is to be a legal obligation, must be subject to determination by 
the Court itself and not by the Government accepting it. A purported 
obligation, however apparently comprehensive, which leaves it to 
the will of the State to determine the very existence of the obliga- 
tion, cannot be the basis of an instrument claimed to found the 
jurisdiction of the Court. That view seems to be drastic and startling 
only if it is assumed that principles of law which generally apply 
in respect of the validity of texts purporting to create a legal obliga- 
tion do not apply in the case of Governments. Any such assumption 
is Inconsistent with the function of a Court of Justice. 

For the latter reason, the problem involved is of even wider import 
than the question of the jurisdiction of the Court. It raises an issue 
which is of vital significance for the preservation of its judicial 
character. That issue is whether it can be part of the duty of the 
Court to administer and to give the status of a legal text to instruments 
which in fact do not create legal rights and duties. The judicial 
character of the Court may become endangered if it were to assume 
the task of interpreting and applying texts which, being devoid of 
the element of effective legal obligation, are essentially no more 
than a declaration of political purpose. Such danger may be inherent 
in any readiness to elevate to the merit of a legal commitment what 
is no more than a non-committal declaration of intention to be 
implemented at the option of the Government concerned.®° 


As stated, Lauterpacht’s views on the substance were largely the product 
of his conception of the rôle of the Court in the system of compulsory 
jurisdiction. For him the key was to be found in Article 36(6) of the 
Statute, attributing to the Court the competence to decide on its own 
jurisdiction.” He saw in this provision the principal safeguard of the 
compulsory jurisdiction, without which, the jurisdiction being dependent 
on the will of the defendant party, it would have no meaning: ‘‘. . . there 
is no question of compulsory jurisdiction if, after the dispute has arisen 


90 Ibid. 65-66, 91 Ibid. 44, 46; [1959] ibid. 103-105. 
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and after it has been brought before the Court, the defendant State is 
entitled to decide whether the Court has jurisdiction.’’°* He pointed out 
that the automatic reservation was not one that was contrary to some 
merely procedural aspect of the Statute, but was contrary to one of its 
basic features. He dismissed, as an argument ‘‘of a verbal character,” a 
contention that when the Court declined jurisdiction by reference to the 
automatic reservation it was in fact ‘‘deciding’’ that it had no jurisdiction, 
because the task of the Court could not be limited to one of mere 
registration. Ie recognized that 


in accepting the jurisdiction of the Court Governments are free to 
limit its jurisdiction in a drastic manner. As a result there may 
be little left in the Acceptance which is subject to the jurisdiction of 
the Court. This the Governments, as trustees of the interests en- 
trusted to them, are fully entitled to do.... But the question 
whether that little that is left is or is not subject to the jurisdiction 
of the Court must be determined by the Court itself... . It has been 
said that as Governments are free to accept or not to accept the 
Optional Clause, they are free to accept the very minimum of it. 
Obviously. But that very minimum must not be in violation of the 
Statute.” 


And later: ‘‘The Court is the guardian of its Statute. It is not within its 
power to abandon, in deference to a reservation made by a party, a func- 
tion which by virtue of an express provision of the Statute is an essential 
safeguard of its compulsory jurisdiction.’’®* And since the Court cannot 
function except in conformity with its Statute, then, when confronted with 
an acceptance containing a reservation which is contrary to a provision 
of the Statute, it must consider that reservation as invalid. Lauterpacht 
denied that this conclusion was one of ‘‘judicial refinement’’: it was the 
result of the fact that the Statute is the basis and the very source of the 
Declaration of Acceptance, which does not exist except by virtue of the 
Statute. 

For reasons such as these, and others, Lauterpacht reached another 
conclusion, namely, that when the Court was faced with declarations 
containing an automatice reservation of this character, it was under the 
duty of raising proprio motu the question of its own jurisdiction, which 
could not be regarded as perfected merely by the fact that neither of 
the parties had contested the validity of such a declaration (though the 
jurisdiction might be perfected by other means).°* This is because 
Article 1 of the Statute and Article 92 of the Charter lay down that the 
Court shall function In accordance with the provisions of the Statute.%’ 
Not that the Court is concerned with safeguarding the dignity of its 
Statute, but it is concerned with safeguarding its own authority. Since 
the automatic reservation divests the Court of power conferred on it by 

92 [1957] ibid. 47; [1959] ibid. 104. For an early germination of this idea, but in a 
different context, see Function 206, note 1. 

93 [1957] ibid. 46; [1959] ibid. 105. 94 [1959] ibid. 104. 


95 [1957] ibid. 46. 96 Ibid. 61; [1959] ibid. 102. 
97 [1957] ibid. 43, 
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Article 36(6) of the Statute and prevents it from carrying out its duty in 
accordance with that provision, it is inconsistent with the Statute. 

This was not sufficient for Lauterpacht, who then proceeded to reach a 
similar conclusion on the ground that a declaration of acceptance em- 
bodying the automatic reservation was invalid as lacking in an essential 
condition of validity of a legal instrument. In a passage reminiscent of 
what he had written earlier in Function (see p. 882 above) he stated: 


An instrument in which a party is entitled to determine the existence 
of its obligation is not a valid and enforceable legal instrument of 
which a court of law can take cognizance. It is not a legal instrument. 
It is a declaration of a political principle and purpose.%® 


He regarded this proposition as so self-evident as a matter of juridical 
principle that it was not necessary to elaborate the point by showing it to 
be a generally recognized principle of law which the Court is authorized to 
apply by virtue of Article 88 of the Statute, and this general principle 
of law itself was in turn no more than a principle of common sense.*® 
In the Interhandel opinion this was followed by a remarkable analysis of 
American practice demonstrating that insistence on the right of unilateral 
determination of the existence of a legal obligation to submit a dispute 
to arbitral or judicial settlement ‘‘has been the unvarying feature of the 
practice of the United States and, in particular, of the branch of the 
Government of the United States endowed by the Constitution with the 
power of decisive participation in the process of ratification of treaties 
[the Senate].’’ 1° 

At this point Lauterpacht asked himself if there were any factors which 
could mitigate the apparent rigor of his consequences. A thorough dis- 
cussion takes place of the theory that the determination of the obligee 


98 Ibid. 48; [1959] ibid. 106. 99 [1957] ibid. 49-51. 

100 [1959] bid. 106-111. It might, however, be added that the Executive Branch 
of the United States Government has consistently expressed its doubts as to the con- 
sistency of the automatic reservation with the Statute. See, for instance, 81st Cong., 
2nd Sess., Revision of the United Nations Charter, Hearings (1950), p. 464. Yet 
Lauterpacht correctly indicated the impropriety of basing any interpretation on specu- 
lation as to differing attitudes of the legislative and executive branches of the Govern- 
ment of the United States. [1959] I.C.J. Rep. 111. In 1959 the Eisenhower Ad- 
ministration made an effort to repeal the automatie reservation, and a resolution to 
that end was introduced in the Senate on March 24, 1959. After exhaustive hearings 
held in the early part of 1960, the Foreign Relations Committee decided to postpone 
further action. See 86th Cong., 2nd Sess., Hearings before the Committee on Foreign 
Relations, Compulsory Jurisdiction, International Court of Justice (1960). The ques- 
tion of the repeal of the automatic reservation was also discussed publicly in the 
course of the Presidential election campaign of 1960, and it is clear that the issue 
raises emotional attitudes in the United States. 

No such analysis of French policy appears in the Norwegian Loans Opinion, probably 
because this is not so unvarying a feature of French policy. In another context, how- 
ever, a citation is made from the statement of the Rapporteur of the Committee for 
Foreign Affairs of the French National Assembly, reporting on the declaration of 1949, 
which emphasized that 4‘The French sovereignty is not put in issue and its rights are 
safeguarded in all spheres and in all circumstances.’’ [1957] LC.J. Rep. 58. 
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state must be effected in accordance with the legal obligation to act in 
eood faith. The principal reason for his negative finding on this score 
was that a legal obligation to act in a manner consistent with good faith 
has meaning, in terms of legal obligation, only when room is left for en 
impartial finding whether the duty to act in accordance with good faith 
has been complied with. But the automatic reservation expressly excluded 
that power from the Court.° In the Interhandel opinion there follows 
a passage which delimits with considerable finesse the obstacles which the 
international judge must encounter in dealing with questions of good faith 
of this character: 


., . the greatest caution must guide the Court, in the matter of its 
jurisdiction, in attributing to a sovereign State bad faith, an abuse 
of a right, or unreasonableness in the fulfilment of its obligations. 
. . . It is impossible for the Court to base its decision on the shifting 
sands of the proposition that a contention advanced by a party is 
plausible, or at least that it may be given the benefit of being held 
plausible, although it is in law wholly untenable. I find it juridically 
repugnant to acquiesce in the suggestion that in deciding whether a 
matter is essentially within the domestic jurisdiction of a State the 
Court must be guided not by the substance of the issue involved in 
a particular case but by a presumption—by a leaning—in favour of 
the rightfulness of the determination made by the Government respon- 
sible for the automatic reservation. Any such suggestion conveys a 
maxim of policy, not of law. Moreover, the very existence, if 
admitted, of any such presumption... would make particularly 
odious and offensive a finding by the Court to the effect that, not- 
withstanding that presumption, the reservation had been invoked un- 
reasonably and in bad faith. Any such construction of the function 
of the Court which is calculated to put the Court in the invidious 
position of having to make pronouncements of that kind in the matter 
of its own jurisdiction is, for that additional reason, open to objec- 
tión" 


Rarely is such language heard at The Hague! 

Lauterpacht’s conclusion regarding the non-severability of the tainted 
reservation from the remainder of the declaration was primarily based 
on the consideration that the provision was not a subordinate one, but was 
of the essence of the instrument, a deliberate condition. This part of his 
opinions, cogent as it is, is in the main based on techniques of interpreta- 
tion 

Lauterpacht was fully aware of the political implications of his unre- 
lenting criticism of the automatic reservation. He was conscious of some 
apprehended consequences of a decision of the Court holding that the 
manner in which the compulsory jurisdiction had been accepted by an 
inereasing number of states, traditionally wedded to the cause of interna- 


101 Tbid, 52-55. 

102 [1959] ibid. 111-112. Earlier, in another connection, he had pointed out that the 
degree of application of good faith in the exercise of full discretion does not lend. 
itself to rigid legal application. [1955] ibid. 120. $ 

103 [1957] ¿bid. 55-59; [1959] ibid. 116-117. 
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tional judicial settlement, has the effect of rendering their acceptance 
invalid. But there were also other considerations: 


In so far as it is within the province of the Court to consider the 
purpose of the system of the Optional Clause ... it is bound to 
attach importance to the fact that the ‘‘automatic reservation’’ has 
tended to impair the legal—and moral—authority and reality of the 
Optional Clause. Through the operation of reciprocity the practice 
of illusory acceptances must in the end encompass most declaring 
governments including, as in the present case, those which accepted 
the Optional Clause without reservations.’ 


At the same time he was careful to stress that he was dealing with the 
problem on strictly legal grounds. It was not, in his view, within the 
province of the Court to assess the propriety of the practice embodying 
the automatic reservation. What the Court must do is to apply the legal 
principles governing the matter, and not concern itself with the niceties 
of political advantage enuring to states which accept the compulsory 
jurisdiction even with an automatic reservation.’ 


No rule of international law forbids governments to perform acts 
and make declarations which are incapable of producing legal effects. 
The Court cannot be concerned with the question of the propriety or 
effectiveness, from any point of view other than the legal one, of a 
Declaration ‘which purports to accept the woi jurisdiction of 
the Court but which, in law, fails to do it. 


Although Lauterpacht enjoyed little overt support from his colleagues 
at The Hague for these courageous views,’ it is believed that these two 
outspoken opinions have had a marked effect on the attitudes of govern- 
ments. Without necessarily subscribing to all that he said (though most 
of it carries great conviction), it is no secret that the prevalence of the 
automatic reservation has caused considerable uneasiness among those— 
governments and enlightened publie opinion—anxious to improve the func- 
tioning of international adjudication. The blunt (though probably in- 
evitable) extension of the operation of the automatic reservation through 
the principle of reciprocity applied by the Court in the Norwegian Loans 
case (and, as seen, voluntarily followed by the United States Government 
in its case against Bulgaria arising out of the Aerial Incident of 27 July 
1955) threw the whole problem into sharp relief. Since the judgment 
in the Norwegian Loans case, and without doubt under the direct impact 
of Lauterpacht’s devastating reasoning, two new trends in state practice 
have become evident, the one positive and the other negative. The positive 
trend is, as already mentioned, the deliberate abandonment of the auto- 


104 [1957] ibid. 63-64. 105 Tbid, 65. 

106 [1959] ibid, 118. 

107 In the Norwegian Loans ease Judges Guerrero and Read—the latter only in 
part—considered the automatic reservation invalid. They were not members of the 
Court in 1959. In the Interhandel case Judges Sir Perey Spender, Klaestad and 
Armand-Ugon took a similar view, but the latter two thought the tainted clause was 
severable from the mstrument. 
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matie reservation by a number of states which had, since 1946, equally 
deliberately inserted it into their acceptances of the compulsory juris- 
diction. The negative trend, of no less significance, is that since 1957 
no new declaration incorporating the automatic reservation has been made. 
Is this not a practical illustration of the manner in which the Court, and 
its members individually, can make a significant contribution to the 
strengthening of international law and international adjudication—to the 
strengthening of the cause of international peace itself—causes so dear 
to Lauterpacht’s own heart, and to which he had devoted the whole of 
his working life? 


It is important to emphasize that just as Lauterpacht was quick to 
eriticize what he thought were undesirable implications of the majority 
opinions, so he was not oblivious of the implications of his own opinions, 
and there are several instances in which he attempted to mitigate the 
severity of his conclusions, if he felt a danger that they might be imper- 
fectly understood, or lead to otherwise undesirable results. In this respect, 
however, he was not breaking new ground; this is an accepted feature 
of the international judicial technique. 

The most significant instance of this intellectual process is to be found 
in his separate opinion in the Voting Procedure case. It has been seen 
(p. 839 above) that for him the decisive factor in that case was that 
decisions of the General Assembly were of a legal potency lower than that 
implicit in resolutions of the Council of the League of Nations. Lauter- 
pacht accepted the position, by way of broad generalization, that resolu- 
tions of the General Assembly, being technically recommendations, are not 
legally binding upon the Members of the United Nations: being recom- 
mendations, however, on proper occasions they provide legal authorization 
for Members determined to act upon them individually or collectively, 
without creating a legal obligation to comply with them.% Subject, 
perhaps, to some reservations in the formulation (which this is not the 
appropriate place to discuss), it seems that this is the accepted diplomatic 
evaluation of the nature of United Nations resolutions. From there 
Lauterpacht proceeded to elaborate this proposition at some length, and 
he did so by reference to the issues then before the Court, i.e., recommenda- 
tions with respect to Trust Territories. But at this point he pulled back 
and entered his caveat, stressing that, unless adequately explained and 
qualified, the statement of the bare legal position that recommendations 
of the General Assembly are not binding is bound to be ‘‘incomplete to 
the point of being misleading.’’?°° As he said: 


It is one thing to affirm the somewhat obvious principle that the 
recommendations of the General Assembly in the matter of trustee- 
ship or otherwise addressed to the Members of the United Nations 
are not legally binding on them in the sense that full effect must be 
given to them. It is another thing to give currency to the view that 
they have no force at all whether legal or other.and that therefore 


108 [1955] I.C.J. Rep. 115. 109 Ibid. 117, 
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they cannot be regarded as forming in any sense part of a legal 
system. .. .17° 


For that reason he devoted some effort to establishing his proposition 
that a resolution has some legal effect. For him, 


it is not admissible to give currency to an interpretation, without 
qualifying it in all requisite detail, which gratuitously weakens the 
effectiveness of the Charter. It would be wholly inconsistent with 
sound principles of interpretation as well as with the highest inter- 
national interest, which can never be legally irrelevant, to reduce the 
value of Resolutions of the General Assembly . . . and to treat them 

. as nominal, insignificant and having no claim to influence the 
conduct of the Members. International interest demands that no 
judicial support, however indirect, be given to any such conception 
of the Resolutions of the General Assembly as being of no conse- 
quence, *™ 


This is not the only instance. Mention has already been made of Lauter- 
pacht’s concern at some of the implications of his finding that the auto- 
matic reservation was invalid, and of his suggestions for a procedural 
solution of that particular difficulty which would enable the Court to reach 
its decision en toute connaissance de cause (p. 847 above). Another ex- 
ample can be seen in the joint dissenting opinion in the Aerial Incident of 
27 July 1955 case, where the attempt was made to establish the reasonable- 
ness of the solution reached. +? 

In this connection, it has to be equally stressed that Lauterpacht was 
extremely careful to emphasize that the burden of his remarks was con- 
fined to the legal issues, howsoever broadly conceived, and did not transcend 
the limits of judicial propriety by entering the political field. In the 
Hearings of Petitioners case he called attention to the disadvantage in 
basing the judgments and opinions of the Court not on legal considerations 
of general application but on controversial technicalities and artificial 
elassifications.*** In the same case he recalled that reluctance to encroach 
on the province of the legislature is a proper manifestation of judicial 
eaution.4* In his discussion of the automatic reservation he repeatedly 
emphasized that he was not concerned with the political implications and 
possible objections to the practice, being solely concerned with the 
application of governing legal principles. 

While Lanterpacht was a member of the Court, but not in that capacity, 
he also expounded another aspect of the problem of the consequences of 
a judicial pronouncement—the possibility that the law as applied may 
nonetheless be undesirable. He thought that there was room for a re- 


110 Fbid. 118. 

111 Fbi. 122. The legal consequence which he thought emerged from a resolution 
of the General Assembly was that the Members were under a legal duty to consider its 
terms in good faith, but that, having done that, they were free to accept or reject it. 

112 [1959] ibid. 190. 

113 [1956] ibid. 55. For another warning against the dangers of basing decisions 
on mere classifications, see [1958] ibid. 80, 83. 

114 [1956] ibid. 57. 115 [1957] ibid. 65; [1959] ibid. 104-105. 
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examination of the view that it was inconsistent with the function of 
tribunals to express a view—negative if necessary—on the adequacy of 
the law which they were called upon to administer, and pointed out that 
domestic tribunals do this frequently and pungently, their judgments often 
constituting a direct invitation to change the law. More concretely: 


The fact that a Tribunal is bound to apply the law does not neces- 
sarily mean that it must apply it uneritically. A legal rule or 
principle is not in need of all the virtues of excellence in order to 
claim the right—ineluding the moral right—to be applied. The 
decisive consideration is that it is the rule or principle in force. But 
that fact does not mean that the Tribunal, by ignoring any reference 
to the shortcomings of the law or the possibility of its emendation by 
the voluntary action of the parties, must follow a path of aloofness 
which is apt to create the impression of ethical indifference or 
relativism.116 


IIe never had occasion to apply that salutary doctrine in practice. 


The question has to be asked in relation to Lauterpacht (as, sooner or 
later, it may legitimately be posed in relation to every judge at The 
Hague), whether his attitude was motivated by possible political con- 
siderations, how far his exposition of the law can be seen as a form of 
policy. 

This question is a particular aspect of the wider problem of the im- 
partiality of the international judge, a problem of which Lanterpacht’s 
own writings show a keen awareness, but which cannot be discussed fully 
here. Calling it the ‘‘Cape Horn’’ of international judicial settlement, 
he himself established the manner in which it may be approached: 


It is undoubtedly one of the most urgent problems of the political 
organization of the international community, a problem the considera- 
tion of which requires a combination of conscientious abstention from 
imputation of motives with the determination not to avoid the issue 
because of the necessity of taking into account factors of a psycho- 
logical and personal nature." 


Referring to the duty of statesmen, of lawyers, and of public opinion at 
large to contribute towards strengthening general confidence in the Court, 
and of enhancing by every means possible the element of impartiality in 
the Court, he wrote: ‘‘Any show of partisanship on the part of a judge, 
even if immaterial for the outcome of an actual dispute, necessarily imperils 


116‘*Non Liquet’? 219-220. This writer, in his ‘‘Influence of Judaism on the 
Development of International Law,’’ 5 Nederlands Tijdschrift voor Internationaal 
Recht 119 at 148 (1958), had expressed dismay at certain pronouncements of the 
International Court which seemed to assume a sharp cleavage between public law and 
publie morality, and had asked ‘‘Is good law really so far removed from morality???’ 
In forwarding him an autographed offprint of ‘‘Non Liquet,’’ Lauterpacht penned his 
expression of the hope that the passage cited above may allay those apprehensions. 
Perhaps these were Lauterpacht’s last words referring to his basic teaching that the 
same standards of morality apply to states and to individuals. 

117 Function 203. 
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the estimation and the atmosphere of impartiality m the Court as a 
whole.” 18 Speaking of the psychological factors, he quoted from a report 
of a Committee of the Permanent Court which said that 


of all influences to which men are subject, none is more powerful, more 
persuasive or more subtle, than the tie of allegiance that binds them 
[judges] to the land of their homes and kindred and to the great 
sources of the honors and preferments for which they are so ready 
to spend their fortunes and to risk their lives. ™? 


Regarding the problem of the judicial oath,!?° he had taken up an old theme 
of his, and one of the fundamental tenets of his philosophy of law, saying 
that only the false conception of the state as a higher and sacrosanct 
association makes the breach of the judicial oath appear less discreditable 
when the duty of impartiality is forsaken in the interest of a state and 
not for individual gain. . 


As in other branches of international law, so also in this matter, 
the principle holds good that it is not permissible to apply to relations 
of States standards different from those obtaining within the State. 
. .. Conscious bias in favour of his own State on the part of an 
international judge constitutes a dereliction of duties and an abuse 
of powers.” 


In more concrete fashion, he regarded the right of the judges to append 
individual opinions as a safeguard of the individual responsibility of the 
judges as well as of the integrity of the Court as an institution: ‘‘It 
precludes any charge of reliance on mere alignment of voting and lifts 
the pronouncements of the Court to the level of the inherent power of 
legal reason and reasoning.’’ 12 

As might be expected, Lauterpacht’s answer to the problem was es- 
sentially of a philosophical nature, and is found in his view that the 
method of nomination and election of the titular judges of the Court is 
designed to eliminate from the composition of the Court the factor of 
representation of interests by the individual judges, the objective being 
‘‘the ereation ... of a body of judges regarded by the opinion of the 
world as conscious of their position in the hierarchy of international organi- 
zation, and developing, and enabled by their status and organization to 


118 Ibid. 238. 

119 Ibid, 232. The quotation is from P.C.LJ., Series E, No. 4, p. 75. 

120 Statute, Art. 20; Rules of Court, Art. 5. 

121 Funetion 215. 

122 Development 68-69. The astuteness of that observation became very apparent, 
after Lauterpacht’s death, in the Maritime Safety Committee case, [1960] I.C.J. Rep. 
150; 54 A.J.LL. 884 (1960). The Court adopted its opinion by nine votes to five, 
However, only two dissenting opinions were appended, and there is no indication of the 
identity of the other three judges who voted against it, or of the nine who constituted 
the majority. Although this reticence is permitted by the Statute, it may be thought 
that here the principle of judicial secrecy has been carried too far, and that the 
absence of any identification of the composition of either the majority or the minority 
detracts from the general authority of the opinion, and exposes the Court to charges 
such as those foretold by Lauterpacht. 
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develop, a sense of priesthood in the service of an idea transcending any 
particular interest. . . .’’?1*% For him, the judges of the Court sit not as 
representatives of state interests, but as dispensers of impartial justice. 
That was fundamental.** At the same time he realized that the attain- 
ment of that objective was not to be achieved through formal means, and 
was a problem of creating, in the minds of the judges, a ‘‘sense of inter- 
national solidarity resulting in clear individual consciousness of citizenship 
of the civitas maxima. .. .’? 1% 

The United Kingdom was not directly a party to a case decided by 
the Court during Lauterpacht’s incumbency, and he was therefore spared 
the ecruelest of tests. Nevertheless, it is suggested that an analysis of 
some of his opinions against the background of what might be assumed 
to be the apparent policy or the long-term interests of the United Kingdom 
will shew both that he was fully conscious of his duty of impartiality as 
he himself had prescribed it, and that he attempted to put it into practice. 
For instance, if it is remembered that the United Kingdom is itself still 
an important imperial Power, continually exposed to the attacks of the 
“‘anti-colonialists,’’ Lauterpacht’s powerful analyses of the powers of the 
General Assembly in relation to trusteeship territories, which form a 
significant part of his two separate opinions in the Voting Procedure and 
Hearings of Petitioners eases, do not give the impression that they were 
prompted by narrow or obvious political considerations. Again, recalling 
that the United Kingdom is a major ‘‘capital exporting Power,’’ it is not 
easy to see what underlying interests of hers are served by Lauterpacht’s 
discussions of the exhaustion of local remedies rule in the Norwegian Loans 
and Interhandel cases. No possible political explanation can be given for 
his attitude towards the automatic reservation, considering that, when 
the Norwegian Loans case was decided, the United Kingdom declaration 
then in force contained an automatic reservation, although of a different 
sort.1°5 

Lauterpacht’s real guarantee, in this and in other aspects of his judicial 
work, lay in his strength of character and in his high sense of duty and 
his meticulous standards of scholarship. The care—sometimes even con- 
veying an impression of prolixity—-with which he formulates his opinions 
provides the final answer to the question that has been posed. Not only in 
his theory, but also in his practice, he clearly regarded himself as a true 
international judge in the sense that his primary duty was to the inter- 
national community as a whole, and if any conscious political bias was 
admitted, it was the declared interest of the community as a whole.” In 
that community the United Kingdom was but one member. 


123 Function 232. 124 Ibid, 228. 

125 Ibid. 233. 

126 Yet note his concealed interpretation of it, after it had been withdrawn, in the 
Interhandel case. [1959] LC.J. Rep. at 114. 

127 For instances of his special stress on what he termed the, international interest, 
see [1955] ibid. 112, 122; [1956] ibid. 57; [1957] ibid. 65-66. Indeed, this type of 
‘‘bias’’ is very evident in his opinions on the automatie reservation. 
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The attempt has been made in the previous pages to describe some of 
the salient features of the nature of the international judicial function as 
taught and practiced by Lauterpacht. However, we do not believe that 
justice would be done to his memory, nor would it conform with his own 
enquiring bent, to leave it at that. Accordingly, the attempt must now 
be made to indicate some possible points of criticism of his work at The 
Hague. l 

To those who are more familiar with the process of the judicial settle- 
ment of disputes within states (including federal states) than they are with 
the process of the judicial settlement of international disputes (itself, 
in some respects, a refinement of international diplomatie processes), some 
of Lauterpacht’s remarks on the nature of the function of the Court, 
especially in the concrete cases, might be thought to be stating the obvious. 
In fact this is not so. Domestic litigation is to a large extent impersonal 
in the sense that the judges do not know the litigants, so that the outeome 
of a dispute is as a rule a matter of indifference to the judge (as Lauter- 
pacht himself once put it).1*8 Moreover, domestic litigation takes place 
before relatively small, compact, homogeneous and highly integrated courts 
functioning im a national society itself more highly integrated than the 
disintegrated international community. The parties to such litigations are 
not sovereign, independent states, having themselves the power to create 
rules of law. Not so in the international sphere, where the number of 
potential litigants is small, and they today both interconnected and rent 
by a complex system of political, economic and ideological bonds and 
antagonisms. It is therefore not surprising that the doctrine of inter- 
national law and international practice exhibit widely divergent tendencies 
and approaches to the very techniques of international litigation and the 
functions of international courts. For instance, fundamental questions 
such as the very existence, let alone extent, of doctrines (virtually un- 
disputed in domestic legal systems) such as curia jura novit;” or rules 
for the distribution of the burden of proof, to take but two practical 
issues, are far from being beyond controversy in the literature of inter- 
national law and in international practice; and the truth is that it is very 
difficult to extract much in the way of general guidance from the experi- 
ence of international tribunals at large. Lauterpacht, whose individual 
opinions as Judge are fully consistent with what he put forward elsewhere 
as publicist, was fully aware of this. When he propounded with such 
emphasis his views on the nature of the function of the Court in concrete 
eases such as the Voting Procedure, Hearings of Petitioners and Norwegian 
Loans cases, he was, with studied deliberation and with all the authority 
at his disposal (and that was considerable), adopting a definite, indeed 
definitive, position on highly controversial issues. 

Now the existence of such controversies is not a mere refinement of 


128 Function 204, 225. But see also p. 217 for the qualification. 

129 Note, as an exanrple, the dissenting opinion of Judge Basdevant in the Norwegian 
Loans ease, at p. 74. 

130 Note, as an example, Lauterpacht’s observation on p. 39 of the same case. 
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dialectics or intellectualism, and it has to be remembered that the contrary 
point of view is also a product of international experience. Many will 
find it difficult to subscribe without reservation to the view that an inter- 
national court (and perhaps any court) ought not to seek the most simple, 
the most concise and the most expeditious solution of the question before 
it; even less easy is it to accept an implication that when a court docs so, 
it avoids any notable display of judicial effort (although it was probably 
not Lauterpacht’s intention, given his characteristic courtesy, to convey 
any such impression). Even the opposite may well be the case. Again, 
to take the case of the requests for Advisory Opinions, not all will agree 
that it is an easy thing to assume what was the intention of the General 
Assembly in requesting an Advisory Opinion. There is force in the argu- 
ment that, as these requests sometimes emerge with a degree of spontaneity 
from a difficult parliamentary situation in the General Assembly, possibly 
even as a solution transactionelle, the intention of the General Assembly 
(if it is possible to speak of a common intention of the majority of its sixty, 
or eighty, or today one hundred Members) was no more than to shelve 
the substantive issue for the time being, in the hope that the dispositif of 
the Advisory Opinion (or perhaps some particularly articulate individual 
opinion), rather than the actual reasons, would lay the basis for the next 
steps. Experience in the United Nations, where the advisory procedure 
has on the whole been employed differently from what was usual in the 
Council of the League, and where the abandonment of the unanimity rule 
implies a profound change in the political process of requesting an Ad- 
visory Opinion, shows many examples in which this was precisely the 
intention of the General Assembly, the Voting Procedure case itself being 
one of these.*? Such an opinion may not always be the appropriate oc- 
casion for a full and authoritative analysis by the Court of all the possible 
underlying legal issues which only highly skilled international lawyers could 
detect in those questions. 

Doubts of this character will be all the stronger when what is involved 
is not an advisory opinion, the very binding force of which is, in inter- 
national practice, uncertain,? but a judgment of the Court on a question 
of its own jurisdiction. Is the difference between procedure and substance 
so clear-cut that in an essentially procedural phase—for the prelimmary 
objection phase is nominally interlocutory and in principle ought not to 
prejudice the substantive rights of the parties—the Court would none- 


131 The case of the Competence of the General Assembly for the Admission of a State 
to the United Nations is perhaps the most striking example of this use, or abuse, of the 
advisory procedure. In the opinion of at least one competent observer, the question 
there was so obvious that one may doubt whether the General Assembly was justified in 
making its request. M. O. Hudson, ‘‘The Twenty-Ninth Year of the World Court,’’ 
45 AJIL. 2 (1951). For this Advisory Opinion, see [1950] I.C.J. Rep. 4; 44 
A.J.I.L. 582 (1950). 

132 Cf, Lauterpacht’s own observations in [1956] I.C.J. Rep. 46, 47. And ef. the 
observations of Judges Sir Gerald Fitzmaurice and Tanaka in the Temple of Preah 
Vihear ease (Preliminary Objections), [1961] I.C.J. Rep. 17 at 38; digested below, 
p. 978. 


860 THE AMERICAN JOURNAL OF INTERNATIONAL LAW I Vol. 55 


theless be justified in basing its decision on objections which are substantive 
rather than on objections which are formal? And is the position changed 
when it transpires that the substantive objections in fact raise issues which 
have divided the parties since the initiation of the dispute? It is not easy 
to answer the question: Where did Lauterpacht display better judicial 
technique, in the Norwegian Loans case or in the Aerial Incident of 27 July 
1955 case? 13 Much can be said for both approaches. 

In his writings Lauterpacht had urged, with some degree of emphasis, 
that the international judge was under the duty, in addition to deciding 
the cases, of contributing to the development of international law, and he 
was assiduous in the performance of that duty when he himself was a 
Judge. This, too, will not command universal approval. Some will even 
doubt if the two tasks are necessarily compatible. Experience which has 
been gained of the diplomatie codification and development of international 
law under the aegis of the United Nations may lead to the conclusion that ` 
frequently behind ostensibly technical attitudes lie highly delicate political 
issues; and that given such a situation, an ambiguous or procedural 
solution may in fact be a more lasting contribution to international peace, 
even at the cost of legal perfectionism. Why should it be easier to achieve 
agreement on governing legal principles in controversial cases—and all 
eases before the Court are controversial—between the fifteen members of 
the International Court, themselves reflecting, if not representing, the 
polarized international community of today? Is it not conceivable that 
there is more than a little practical wisdom to recommend some of the 
courses, some of the short cuts, followed by the Court? It need not be 
assumed that the true measure of a pronouncement by the Court as a 
contribution to the settlement of international difficulty is to be found 
either in its comprehensiveness, or conversely in its aridity, from the 
point of view of its contribution to the development of the law, and its 
mere existence may at times be of no less significance. In the present 
state of great international tension and soul-searching, many will feel that 
the rather frequent (although not invariable) cautious and narrow ap- 
proach of the Court, for which a laconic pronouncement is the screen 
covering the fundamental disagreements existing within its ranks, does meet 
current international needs. 

To state these doubts is not to share them. If there is a real difference 
between Lauterpacht and his colleagues, it is more plausible to see it as 


133 Incidentally, that case may serve as a good illustration of the dangers en- 
countered when the Court adopts too many grounds for its decision. It was not 
necessary for the Court, in that ease, to interpret Art. 36(5) of the Statute as applying 
only to the original signatories of the Charter, an interpretation which not only runs 
counter to all previously accepted interpretations of the Charter and the Statute, but 
also opens the way to very far-reaching, and possibly destructive, reinterpretations of 
those instruments. For the purpose of deciding whether it had jurisdiction or not, it 
would have been sufficient for it to have decided that the Bulgarian Declaration of 1921 
lapsed with the dissolution of the League of Nations in 1946--as had been argued 
between the parties. See, in that connection, the joint dissenting opinion, [1959] 
I.C.J. Rep. 175 f. 
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one of aim rather than method, and it is a perfectly legitimate one. The 
aim of the anonymous and collective opinion of the majority (sometimes 
accepted only by a minority of the Court itself) ,7°* is to reach a decision— 
interest reipublicae ut sit finis litium. That is an Immediate and formal 
aim. lLauterpacht was as much concerned as his colleagues in reaching a 
decision—a just decision. ‘“‘A decision, final and authoritative, there 
must be,’’ he wrote.1®> Yet he seems always to have been looking beyond 
the immediacies, and deliberately searching for opportunities of exploring 
new roads to bring him closer to attaining his own long-term aim—the 
strengthening of the rule of international law for the preservation of 
international peace, and the placing of the Court itself on a solidly based 
moral and intellectual foundation which would enable it to discharge its 
duties faithfully. It was for this purpose that he utilized to the hilt 
his right to append separate and dissenting opinions. It has for some 
time been commonly felt among competent observers of the Court that 
individual opinions which, so to speak, underpin the anonymous decisions 
of the Court, thanks to their greater freedom of expression and emphasis on 
underlying principles which the anonymous author of the majority view 
cannot always articulate fully, or which, in another direction, by indicating 
other legal principles which can govern the particular circumstances, may 
correct any misleading impression which the majority opinion might 
convey, or which, by flatly contradicting it, are seen by enlightened legal 
opinion to be expressive of better law, have a value of their own not so 
much for the development of the law as for the proper functioning of the 
Court.*® But Lauterpacht seems to have gone even further than that. 
He filled his opinions not only with his vast knowledge and his deeply 
marked philosophical trend, but also, and perhaps as a consequence, with 
a vital sense of urgent mission. Consequently, the result of his persistent 
questioning of his colleagues’ work is paradoxical. Even today, I believe, 
Lauterpacht’s individual opinions are cited—in diplomatic texts, in the 
literature, and in the debates in the United Nations—as much as the 
majority opinions themselves, and it is very likely that the time will 
surely come when, many of the collective judicial pronouncements having 
passed inevitably into the reservoir of international legal precedents, it 
will be to Lauterpacht that the student, the lawyer, the social scientist, the 
statesman, and the philosopher—aye, the international judge too!—will 
turn to ascertain not only what the law was during the years 1955-1959, 
but why it was so. 

In his five years at the International Court, Lauterpacht trod a lone 
path, admitting no authority but that of the law and of his own intellect, 


134 The decision in the Guardianship Convention case was reached by 12 votes to 
four. However, five of the judges who voted for the decision could not subscribe to the 
anonymous majority opinion, and appended separate opinions of their own. The actual 
opinion of the Court thus expresses views to which only a minority of its members 
could subscribe fully. 

135 ‘Non Liquet’? 220. š 

136 Cf. Sir Gerald Fitzmaurice, ‘‘The Law and Procedure of the International 
Court of Justice,’’ 27 Brit. Yr. Bk. of Int. Law 1, 2 (1950). 
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doing only that which was right and just in his own eyes. Here is more 
than devotion and self-sacrifice to a high sense of public duty. Here is 
his personal sacrifice in the cause of peace, of one who had had first-hand 
experience of the horrors of modern world wars, and their bestialities. It 
was against political systems which made those horrors possible that he 
directed his attacks on the extremes of rigid positivism, and his shafts at 
different standards of morality and of law for states and for individuals; 
it was in that cause that he devoted so much of his vital energy for the 
suppression of international crimes and the furtherance of human rights. 
At the same time, he knew that law was not the panacea for all evil. He 
believed that thoroughgoing improvements in the Jaw were an urgent 
necessity for the betterment of mankind and as a contribution to üniversal 
peace. To undertake that task was the privilege, and the duty, of the 
jurist—especially of the Judge of the International Court of J ustice. 


IS THE LAW OF RESPONSIBILITY OF STATES FOR 
INJURIES TO ALIENS A PART OF UNIVERSAL 
INTERNATIONAL LAW? 


By 8. N. Guma Roy 
Former Judge of the High Court of Calcutta 


I 


7 That a wrong done to an individual must be redressed by the offender 
himself or by someone else against whom the sanction of the community 
may be directed is one of those timeless axioms of justice without which 
social life is peppy The most primitive form of redress which 
insisted on an eye for an dye and a tooth for a tooth was not really repara- 
tion at all, but retaliation pure and simple, treated as a substitute for 
reparation. Measures of individual retaliation are no longer permissible 
in municipal law and impartial tribunals are entrusted with the duty of 
determining the nature and the extent of the reparation for a given wrong 
according to the law of the land. 

International law has tried to follow parallel lines of development in this 
respect but has failed to keep pace with municipal law, largely because of 
its inherent difficulties. Reprisals, which are no better than individual 
retaliation, continued till even the other day to be acknowledged as a 
legitimate mode of reparation. The Covenant of the League of Nations, 
while imposing restrictions on resort to war, left uncertain the right of 
nations to make use of force short of war, suggesting thereby that the 
legality of reprisals might remain untouched. The Charter of the United 
Nations forbids the use of force except in certain contingencies and the 
implication of the relevant provision may well be that reprisals are still 
legal as long as they do not involve the use of force. 

Though international law lags behind municipal law in this respect, 
this much can hardly be doubted, that reparation as a germinal principle 
of bare justice runs as much through different systems of municipal law 
as through international law. 

Responsibility in law arises from the failure to discharge a legal obliga- 
tion. Normally the law places the obligation to make due reparation for 
an injury on the wrongdoer himself, and the responsibility in such a case 
will be his if he fails to discharge it. There may, however, be cases 
where the legal sanctions are directed against persons other than the 
delinquent, with or without the delinquent. In such cases, the respon- 
sibility rests on those against whom legal remedies are provided. ‘When 
an injury to an alien is the result of what amounts to an act of the state, 
the state’s responsibility for reparation is direct, where it exists at all, 
just as it is in the case of an injury to any of its nationals. 
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It is, however, no concern of international law how a state discharges 
its responsibility to its own nationals or if it discharges that responsibility 
at all. * But that law, as it stands today, steps in to ensure that an injury 
to an alien, when he happens to be a national of another state, does not 
go unredressed, unless, of course, the alien’s own state, enjoying a right of 
diplomatic protection of its nationals abroad without being burdened with 
the corresponding duty of such protection, decides for its own reasons 
not to pursue the matter. 

It seeks to accomplish this task by means of a twofold device. First, 
it makes a state’s duty in this respect international by assuming that it 
is a duty it owes, not to the injured alien, but to his own state, every 
state enjoying, as already stated, a right of diplomatic protection of its 
nationals abroad. Secondly, it sets up what is known as the international 
standard of justice. This must be satisfied by the measures of local redress 
open to an injured alien under the municipal law of the offending state. 
It provides that where there is no redress in local law or where the local 
redress does not measure up to the international standard either generally 
or in any particular case, a direct diplomatic move or access to an interna- 
tional tribunal, as the case may be, is in order. 

The first of these devices is designed as a safeguard against the offending 
state trying to minimize its responsibility to the vanishing point through 
legislation, as it is fully entitled to do in the case of an injury to its own 
nationals, within, of course, certain limits. The second seeks to protect 
an alien against the inadequacy, the ineffectiveness and the abuse of the 
machinery of local redress. 

Historically, during a large part of the Middle Ages, the state appears 
to have been held responsible for all international wrongs committed 
within its territory, whether by its own agents or by anyone else. On the 
notion of collective responsibility for injuries caused to a state or its 
subjects by a third state or its subjects was based the Germanic doctrine 
of reprisals which Grotius sought to replace by importing into the law 
the concept of “culpa” or “fault” from the well-known principle of 
Roman law that no one could be punished in the absence of his own guilt 
merely for the guilt of someone else. 

The Grotian theory of fault, though it did not pass unchallenged, retains 
even to this day an important position in this branch of international law. 
Diplomatic correspondence, law-making treaties, the work of later jurists 
and of the numerous Claims Commissions have built on the foundations 
laid by Grotius an impressive superstructure, but, ‘‘obviously neither 
doctrine nor case-law has yet adopted a conclusive position as to the basis 
of international responsibility.’’* That there should be so much uncer- 
tainty and inconclusiveness about the foundations of a state’s responsibility 
for injuries to aliens even after more than three centuries of intensive 
study of the subject by eminent jurists may well make one wonder whether, 


1 Fifth Report of the Special Rapporteur of the International Law Commission on 
International Responsibility, U.N. Doc. A/CN.4/125 (1960). 
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after all, the imposing facade of this branch of law may not conceal one 
or more fundamental deficiencies. 

This branch of international law grew up to its present maturity in the 
nineteenth century and the first half of the twentieth, in the midst of a 
contest among a number of important members of the contemporary inter- 
national community for the mastery of the politically and economically 
undeveloped regions of the globe. The history of its development thus 
became ‘‘an aspect of the history of ‘imperialism’ or ‘dollar diplomacy.’ ’’* 
In the world in which it drew its maximum nourishment from conflicting 
needs and pressures, the cult that might is right found the sole limitation 
of its field of operations in the risks of war among rivals, though early 
enough in the history of this struggle a modus vivendi seems to have 
been worked out, urging each contestant to confine itself more or less to 
its own select zone of the pastures. Such a world cannot be particularly 
conducive to the growth of just law. 

Now that the end of World War II finds imperialism, at least in its old 
familiar forms, in retreat from most of its major strongholds, and there 
is a radical transformation of the international community by the emer- 
gence of more and more new states, a thorough re-examination of this 
branch of international law, like most of its other branches, from all 
possible points of view, seems imperative as an essential preliminary to 
its revision on lines likely to be acceptable to the practically worldwide 
community of nations, now in course of formation. 

That the International Law Commission has now been at work upon 
it for some years makes it an opportune moment for the presentation of 
some of its problems from the standpoint of the states which the receding 
tide of imperialism has just brought into being. This standpoint has so 
far had little chance of making itself heard and, on that ground alone, 
deserves full consideration, if justice is demonstrably to prevail in inter- 
national relations. 

By justice here is meant, not that justice according to the law which 
judges in every system are pledged to administer, but justice in the sense 
of the closest possible approximation to that ideal of absolute justice with 
which Plato’s Dialogues make us familiar, for which every system of law 
perpetually strives, and which finds a true reflection in the enlightened 
spirit of man all over the world. It is in this sense that President Cleve- 
land must have used the word when, in his special message to Congress 
in 1893, he spoke of the law of nations being founded on reason and 
justice. Paragraph 1 of Article 1 and paragraph 3 of Article 2 of the 
Charter of the United Nations also must have used the word in the same 
sense unless, of course, one assumes the Organization to have pledged itself 
to lend the weight of its authority in favor of all the injustices of the 
existing international order. 

States are no longer like the planets of our solar system, each moving 
in its own orbit without ever coming into touch with the rest. On the 


2 Philip ©. Jessup, A Modern Law of Nations 96 (1949). 
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other hand, it is the external contacts of states which bring the mternational 
community and, in its wake, international law, into being. ‘‘The states 
constitute a community because there is constant intercourse between them. 
Intercourse is, therefore, a condition without which a community of nations 
could not exist,” and ‘‘intercourse is a presupposition of the international 
personality of every state.’’* 

The international community in its inception was confined to only some 
Christian states of Europe. It expanded within very narrow limits to 
embrace, first, the other Christian states of Europe and next their own 
offshoots in other continents. It thus retained until recently its racial 
exclusiveness in full and its geographical and other limitations in part. 
The international law which the worldwide community of states today 
inherits is the law which owes its genesis and growth, first, to the attempts 
of these states to regulate their mutual intercourse in their own interests 
and, secondly, to the use made of it during the period of colonialism. 

The contacts of the members of the restricted international community 
of the past with other states and peoples of the much larger world outside 
its own charmed circle were not governed by any law or scruples beyond 
what expediency dictated. The history of the establishment and consolida- 
tion of empires overseas by some of the members of the old international 
community and of the acquisition therein of vast economic interests by 
their nationals teems with instances of a total disregard of all ethical 
considerations. A strange irony of fate now compels those very members 
of the community of nations on the ebb tide of their imperial power to 
hold up principles of morality as shields against the liquidation of interests 
acquired and held by an abuse of international intercourse. Rights and 
interests acquired and consolidated during periods of such abuse cannot 
for obvious reasons carry with them in the mind of the victims of that 
abuse anything like the sanctity the holders of those rights and interests 
may and do attach to them. To the extent to which the law of responsi- 
bility of states for imjuries to aliens favors such rights and interests, it 
protects an unjustified status quo or, to put it more bluntly, makes itself 
a handmaid of power in the preservation of its spoils. 

It is true that this branch of law is ‘‘ultimately concerned with the 
possibility of maintaining a unified economic and social order for the 
conduct of international trade and intercourse among independent political 
units of diverse cultures and stages of civilization, different legal and 
economic systems, and varying degrees of physical power and prestige.’’5 
The rules that have evolved for ensuring this ultimate purpose of the law 
are applicable, no doubt, to all states irrespective of their power and 
prestige. Yet differences, particularly in physical and economic strength, 
are not devoid of all significance in the world and, oftener than not, 
count in favor of the stronger. Desirable, therefore, as it is, ‘‘to preserve 
the minimum conditions which are regarded as necessary for the continu- 

31 Oppenheim, International Law 262 (H. Lauterpacht, ed., 1958). 


4 Ibid. 321. 
5 Frederick S. Dunn, The Protection of Nationals 1 (1932). 
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ance of international trade and commerce,’’ if not ‘‘on its present basis,’’ è 
on a basis reasonably fair to all concerned, it is necessary, above everything 
else, io eliminate from the intercourse of states, as far, of course, as human 
wisdom can contrive it, whatever tends to breed in the weak a sense of 
helplessness and in the strong a corresponding sense of mastery, leading 
ultimately to the use of the weak by the strong for their own ends. 

Though no law can be expected to produce the desired results except 
in a general atmosphere of respect for the law, one way of ensuring this 
may be to revise the law governing the intercourse of states in such a 
manner that, in spite of the differences in power between one state and 
another, intercourse between them may be placed on a reasonable level of 
equality, by cutting down to an absolute minimum the factors likely to 
destroy in practice the theoretical equality of states. 

At the root of the concept of the equality of states there is the concept 
of their sovereignty—-a concept which receives full recognition in para- 
graph 1 of Article 2 of the Charter of the United Nations, where the 
Organization is expressly stated to be ‘‘based on the sovereign equality 
of all its Members.’’ The sovereignty, therefore, of the states making 
up the international community must be accepted as an inexorable postulate 
of international law, not merely as we find it today, but also as it 
is likely to be for some time to come, in spite of enthusiastic efforts in 
certain quarters to popularize the idea of a world government. 

Sovereignty, however, is no longer an unfettered and capricious use of 
power. If internally it must function within the law which provides its 
inner principle of regulation, sovereignty and the law being but two 
different modes of expression of the same normative order, the state, in 
its external contacts with other sovereignties also, it must function within 
the law designed to govern such contacts. This is the minimum require- 
ment for the very existence of an international community and must on 
that ground be taken to be beyond question. But the law within which 
it must function cannot be a law imposed upon it from outside. That 
law has to owe its binding character generally to the consent, either express 
or implied, of each member of the international community. The validity 
of all rules of international law for any state must accordingly be tested 
primarily on that touchstone. If any particular rule does not stand that 
primary test, it ought to cease to be universally binding, though it may 
still be binding among some states because of their acceptance of it in 
one way or another. 

As the international eommunity was confined, during by far the longest 
period of its growth, to the Western Christian Powers, the bulk of inter- 
national law, if not the whole of it, represents their common customs and 
traditions which need not be, and in most cases are not, the common 
customs and traditions of the other Powers, and, in any event, the Powers 
that secured their admittance to the Family of Nations after World War II 
were no parties to the agreements and understandings on which, after all, 
international law is, in its last analysis, based. Every state, it is true, 
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may be taken, on its entry into the Family of Nations, to accept generally 
as binding on itself the existing international law. But does it necessarily 
mean that it accepts the whole of that law? Should it not rather mean 
that it accepts by implication only that part of it which is truly universal, 
such as the laws of war based on humanitarian considerations? 

When two states enter into a law-making treaty or convention, they 
are both bound by the law they create for themselves. No state other 
than those that are parties to such treaties, conventions or customary laws, 
or that accept them as binding, would be bound by them. These are 
instances of particular international law applicable to one or more distinct 
sections of the international community. No state outside the section or 
sections to which such law is applicable can, with any show of reason, 
be said to subscribe, by implication from its mere membership of the 
international community, to any part of what is really no better than 
‘‘narticular’’ international law. What, therefore, a state on its entry 
into this community may reasonably be taken to accept as binding on 
itself is no more than that ‘‘body of rules of a fundamental character 
universally binding on all the members of that society.’’* In other 
words, in any controversy between two states, the law that may rightly 
be invoked is the relevant portion of what is universal international law 
and also of so much of particular international law as may have been 
accepted by the states concerned. 

Again, law is only a means to an end, namely, the end of ensuring 
justice. It is really no more than an instrument of justice. The juxta- 
position of the expressions ‘‘the principles of justice’’ and ‘‘international 
law’’ in paragraph 1 of Article 1 of the Charter of the United Nations 
setting out the Purposes of the Organization does suggest a recognition 
of the paramount importance of justice in relation to law, so that, in 
the event of a conflict between the two, the principles of justice must 
override the specific rule of international law. If this is correct, it 
follows that even where an existing rule of international law is binding 
on a state, either because it is part of universal international law or because 
it has been accepted by it, it cannot justly be debarred from pleading in 
any case that the rule in question operates harshly or unjustly on a 
sizeable section of the international community either generally or in 
specific situations and that to that extent it militates against ‘‘principles 
of justice’’ and cannot on that ground be given effect. If this means the 
tearing up of international law by the roots, it is desirable that this should 
be attempted now before the International Law Commission completes its 
task. It is always sound engineering practice to dig up old foundations 
and to lay them anew when they are found to be too weak for the new 
structure to be built on the same site. 

J There is in this branch of the law a fundamental question, calling for a 
searching examination in the light of principles of unquestioned universal 
validity, namely, how far the duty of a state, where it has such a duty at 
all, to make reparation for injuries to aliens caused in its territory can 
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be made international in the sense that it is a duty it owes to the home 
states of the injured aliens and not to those aliens themselves, without the 
offending state’s consent, express or implied, before the question of its 
responsibility arises. 

Two subsidiary questions of some importance in this context also deserve 
attention. These seek to explore the legal and moral justification, first, 
for setting up an international standard as a test of the local redress 
available to an alien under the municipal law of the offending state, and, 
secondly, for the existing rule which imputes responsibility to a state on 
the sole ground of denial of justice to be inferred from the failure of 
local redress to satisfy the requirements of the international standard, 
even for those acts of private individuals to which the lack of due diligence 
on the part of the state cannot be said to contribute in any way. 


If 


One of the two ‘‘vital events’’ materially affecting the so-called ‘‘tradi- 
tional view’’ of the law of responsibility was the birth of a great Power 
out of the upheavals at the end of the First World War, ‘‘with a com- 
pletely different ideology of social justice, involving completely different 
social and economie systems which endanger, among other things, the 
existing conception of private property.’’* Intimately bound up with this 
radically different social and economic system is a radical change of outlook 
as to the relationship between the individual and the state. 

In democracies of the traditional Western type, in the first place, the 
government is supposed to represent the people as a whole, though in fact 
it can rarely represent more than a majority of the people; in the second, 
even in the present phase of their strivings toward socialism, private 
property, including that in some, at least, of the principal means of 
production, retains an important place in the economy of the state; and 
in the third, the rights of the individual, increasingly curtailed as they are 
in certain fields in the interests of society as a whole, still receive effective 
legal recognition. 

The starting point, on the other hand, of the whole Soviet conception 
of the state, sovereignty and international law is the irreconcilability of 
conflicting class interests. The Communist state is avowedly run in the 
interests of the Russian and international proletariat and makes no claim 
to represent the parasitical exploiting classes. It looks upon the proletariat 
alone as the people. Communism next insists on the collective rights of 
the class—‘‘the body of persons who fulfil in the process of production 
at a given stage of social development a common economice function and 
occupy by virtue of that function a common economic status.’’?® Until 
the social revolution which Communism has embarked on works itself 
out and its goal of a stateless and classless society is reached, the proletariat 

8 The speech of Dr. Pal of India at the 9th Session of the International Law Com- 
mission. 1957 I.L.C. Yearbook 157-158. ° 


8G. D. H, and Margaret Cole, The Intelligent Man’s Review of Europe Today 663 
(1933). 
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must trust to its advance guard, the Communist Party, consisting of the 
most enlightened workmen, to lead it. The individual thus becomes a mere 
cog in the wheel, primarily of the class and secondarily of the state. 
The stress of Communism on the essentially social character of the produc- 
tive process provides the key to its repudiation of private property. 

With the emergence of the People’s Republic of China, the basic ideas 
of Communism have gained currency so widely in the world that inter- 
national law can hardly afford to ignore them in the process of its revision. 
As these ideas may have more or less influenced the thoughts of even states 
and peoples not wedded to Communism, the task of fitting them into the’ 
structure of the law of responsibility without digging up the old foundations 
appears to be an impossible one. 

The novel ideas of Communism, fundamental as they are, affect only 
the view of what constitutes the general interest of a people or how. it is 
to be achieved, but Communism does not alter in any way the basic objec- 
tive of a state to ensure this general interest as well as it can, as much in 
a Communist country as elsewhere. Broadly speaking then, the state today 
may be taken to embody and represent the general interest within the 
section of society it embraces and hence is considered the natural source 
of all general rules concerning social conduct. This general interest 
crystallized in the state expresses itself in legal standards of behavior. 

The view that orders of the state are the law is the result of the intrinsic 
connection between the state and the general interest. From this analogy 
of the domestic system, we may safely say that if states are to be bound 
by any legal rules, these rules must be based on a common interest still 
broader in scope than the general interest represented by each state—an 
interest which transcends the state and makes its réle appear relative. 
International law must be capable of basing its claim on such wider-than- 
state interests in society and of reinforcing it perhaps by the weight of 
the social group representing these interests. International solidarity 
experienced by certain social groups of the international world with respect 
to such common interests of transnational scope can alone be the real basis 
for a system of law seeking to impose restrictions on the international 
freedom of action of a state. 

International law in its present form is the outgrowth of a society in 
which the individual’s free initiative played a vitally important rôle, and 
the modern state almost all over the world assumes new functions both 
of controlling, and of undertaking the responsibility for, increasingly larger 
areas of an individual’s life, so as to be the first and the only initiator, 
promoter and dictator of social cohesion. This fundamental change makes 
it imperative for international law to take due note of the organizational 
tasks of governments, of the requirements of their accomplishment of those 
tasks and of the conditions of functional co-ordination between different 
states. The need for a complete overhaul of this branch of the law is thus 
essential for an adjystment of conflicting ideologies and interests in a 
manner conducive to the peaceful progress of every state, and of the 
community of states. 
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III 


in the discussions in standard treatises and authoritative writings on 
the law of responsibility of states for injuries to aliens, including the 
admirable reports of F, V. Garcia Amador, Special Rapporteur of the 
International Law Commission,'® and the Draft Convention (Draft No. 11) 
by Louis B. Sohn and R. R. Baxter, Reporters of the Harvard Law School, 
the international character of a state’s responsibility in this respect ap- 
pears mostly to have been assumed, and on that assumption as a starting 
point there has been a diligent search for an understandable basis of the 
imputation of responsibility to the state. 

The approach attempted in these lines is altogether different. It leaves 

well alone the question of what is the true basis of a state’s responsibility 
for injuries to aliens in cases where existing international law fastens 
respofisibility on it, and confines itself mainly to an exploration of the 
foundation on which rests the international character of this responsibility, 
wherever it may exist. This international responsibility is quite distinct 
from a state’s responsibility under its own law for injuries to its own 
nationals and aliens alike. The question discussed here is this: Assuming 
the state has a responsibility for reparation of injuries to an alien in 
a given set of circumstances, is this responsibility really international or 
merely a domestic responsibility under its own law? 
{ A state’s responsibility for an injury to the person or property of 
an alien within its own territory, where it exists at all, is supposed by 
international lawyers and Claims Commissions to be its responsibility 
to the home state of the injured alien and not to the injured alien per- 
sonally, and that is how it has come to be treated as international/ The 
traditional theory behind the assumption is that every state has a legal 
right of diplomatie protection of its nationals abroad, so much so that 
when one of them is injured in a foreign state, it is deemed to be itself 
injured in the person of its national. How far this assumption is uni- 
versally valid so as to make the law evolved on that basis part of universal 
international law calls for close serutiny. 

One of the attributes of a sovereign state is its supreme authority over 
men and things within its own borders and this is the territorial aspect 
of sovereignty. Its personal aspect lies in its power to exercise supreme 
authority over its citizens at home and abroad. Aliens living or owning 
property in another state are subject to its territorial jurisdiction and may 
be compelled to pay rates and taxes there and even to serve ‘‘in ease of 
need and under the same conditions as citizens, in the local police and the 
local fire brigade for the purpose of maintaining publie order and safety. 
On the other hand, an alien does not fall under the personal supremacy 
of the local State; therefore, he can not, unless his own State consents, 
be made to serve in its army or navy, and cannot like a citizen be treated 
according to discretion.’’ 1? 


10 U.N, Does. A/ON.4/96, 106, 111, 119, 125, 134 (1956-1961). 
11 Tlarvard Law School, June 1, 1960. 
12 1 Oppenheim, International Law 681-682 (H. Lauterpacht, ed., 1958). 
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The sovereignty which a state exercises over an alien is purely territorial 
and the sovereignty it exercises over its nationals abroad is purely personal. 
The citizen carries with him when he goes abroad the allegiance he owes 
to his home state and, in consequence of its personal sovereignty over its 
nationals abroad, the state can ‘‘command its citizens abroad to come home 
and fulfil their military service, may require them to pay rates and taxes 
for the support of home finances, may ask them to comply with certain 
conditions in case they desire marriages concluded abroad or wills made 
abroad to be recognised by the home authorities and can punish them 
for crimes they have committed abroad,” +° subject of course, to restrictions 
created by treaty. 

If internally sovereignty must act within the law so as to attain its 
maximum effectiveness, in its external contacts with other sovereignties 
also it must be prepared to submit to a code of rules accepted by, and 
consequently binding on, all of them. That intercourse among states must 
be regulated by such a code may thus be readily conceded. What is, 
_ however, to be investigated is how far the existing law of responsibility 
constitutes such a universally binding body of rules. 

The nationality which a citizen of one state carries with him abroad 
adheres to him, unless and until he formally renounces it and adopts 
another. With his nationality he carries abroad his allegiance to his home 
state which, in its turn, is, under existing international law, supposed 
to stretch forward to him its arm of protection beyond its own frontiers 
into the territory of another state. This is not normally possible except 
through diplomatic channels or, where that fails, through claims before 
international tribunals, if there are any. That some of the members of 
the extremely limited international community of the past claimed such 
a right against other members and admitted such rights in other members 
as against themselves, though states have not always been consistent in 
their claims against other states or in the admission of the claims 
of other states against themselves, may at best suggest the growth of a 
custom only as among themselves—a custom in no way binding on other 
states, unless it can be shown to have had its roots in some general principles 
of law of a more or less universal character. 

The exhaustive reports of F. V, Garcia Amador, the Special Rapporteur 
of the International Law Commission on this subject, do not speak of any 
attempt on the part of any jurist to trace a state’s right of diplomatic 
protection of its nationals abroad to any such principles. That suggests 
that not merely has no such attempt been made so far, but this right cannot 
in all probability be derived from any general principles of law. 

The sole connecting link between a state and its nationals abroad is the 
bond of nationality. The personal allegiance of these nationals to their. 
home state and their home state’s personal sovereignty over them are two 
different aspects of this bond. If this bond makes them look for help 
and protection in case of need to their home state, it makes their home 


13 Op. cit. 288. 
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state in its turn naturally solicitous for their personal safety and general 
welfare in a foreign state. But this it cannot directly ensure within the 
territorial jurisdiction of another state without coming into collision 
with it. For this a friendly approach through diplomatie processes is 
essential. In this way the mutual interests of two states in their na- 
tionals in each other’s territory lead to the development of diplomatic 
practices designed to secure these interests. In course of time, similar 
practices grow up among other states and it is from the common practices 
of a number of Western states that this branch of law has been evolved. 

The general interest of a state in the welfare of its nationals abroad, 
whether or not it leads to diplomatic relations among the states concerned, 
is sometimes secured through the services of ad hoc bodies. That every 
state has such a general interest in its nationals in a foreign state does 
not automatically solve the problem of the right of diplomatic protection. 
By such a right is clearly meant a legal right. <A legal right of diplomatie 
protection may, of course, arise from such general interest and there is 
no doubt that it did so arise for some states of the old restricted interna- 
tional community. 

Legal rights mostly begin as interests of some kind or other. It is only 
when the law throws its mantle of protection over any interest by recog- 
nizing it and at the same time by providing for its enforcement through 
appropriate legal processes that it matures into a legal right. The recog- 
nition of an interest as an enforcible legal right as between tio states by 
custom, treaty or convention would not necessarily mean its recognition as 
such a right between any one of these two states and a third state or among 
a number of other states. If, however, at the root of this transformation 
of a mere interest into a legal right there is a universally valid legal 
principle of such fundamental importance as to impart to the interest, even 
without any custom, treaty or convention, the character of a legal right, the 
position may well be different. The very fact that this branch of law is 
treated entirely as customary suggests the non-existence of any such 
principle at the root of the general interest of a state in its nationals 
abroad being converted into its legal right of their diplomatic protection. 

How far this right, said to be co-related to the nationals’ allegiance to 
the state, can be derived from that allegiance has now to be considered. 
If a state has to protect the life and property of its citizens, whether at 
home or abroad, in return for their allegiance to it, it should be a duty on 
its part to afford them such protection. The municipal law of most states 
provides for a measure of protection internally to their citizens, and to this 
extent it is the duty of the states to their citizens to extend to them the 
protection enjoined by the law. Externally no state has any such duty 
at all, unless its law specifically provides for it, nor have its citizens abroad 
any corresponding right of protection from their home state. What every 
state claims is a right against every other state, and this right is without 
any corresponding duty to the citizens in whose favor it is claimed. The 
duty of a state which corresponds to this right is a duty to the aliens 
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within its borders or rather a duty to the home state of those aliens. In 
this way, the rights and duties of states become reciprocal. 

This basis of reciprocity among states alone makes possible those mutual 
understandings among them to which such rights and duties are ulti- 
mately traceable. Such a basis, however, is lacking as between a state 
and its nationals abroad. Their state claims their allegiance but does 
not owe them its protection. This, in the writer’s opinion, makes this 
so-called right of the state devoid of anything like a moral content. It 
also shows that a state’s right of diplomatic protection of its nationals 
abroad is not really derivable from their allegiance to it, though this 
allegiance alone can provide an explanation of the right. 

In countries where the citizens enjoy under municipal law a measure 
of protection from the state internally, there is a contrast between the 
position of citizens at home and that abroad. At home they claim the 
state’s protection as a matter of right, while abroad it is discretionary 
with the state. Where, however, the municipal law cloes not oblige the 
state to afford its citizens any protection at home, the contrast is a little 
less sharp, for neither at home nor abroad does the citizen have any right of 
protection. But at home a citizen is without any remedy against his 
state, while abroad the right of his state to extend to him at its own 
discretion its diplomatic protection assures him at least a measure of pro- 
tection he is denied at home. Apart from the question of discrimination 
as between the nationals of a state at home and those abroad, this contrast 
seems to the writer to emphasize the difficulty of deducing the right in 
question from a citizen’s allegiance to his state. The derivation of the right 
in the two cases from the self-same source of allegiance of the citizen to his 
state would negative the possibility of such contrasts. 

If, however, there is a state which under its municipal law has a duty 
imposed upon it to protect its nationals abroad, there may be no contrast 
between the position of its citizens at home and that abroad, it being quite 
unlikely that a state providing in its own laws for a duty on its part of 
protecting its citizens in other states, would not make a provision for a 
similar duty on its part of protecting them internally. In such cases, 
a state’s right of diplomatic protection of its nationals abroad may 
legitimately be traced to those nationals’ allegiance to it. Apart from the 
fact that such states are few, there such a derivation of the right would be 
open to the criticism of a state’s acquisition of a right against another 
state without its consent. Any such unilateral acquisition of rights by a 
state is unthinkable in the community of nations. 

If a state’s right of diplomatic protection of its nationals abroad cannot 
be derived from their allegiance to it, one has next to ask oneself how far 
a state’s interest in the general welfare of its citizens in foreign states 
can be supposed to extend in law. Initially this Interest used to be purely 
of a paternal nature. There is nothing in it at that stage to suggest an 
identification of the national’s safety and well-being with the safety and 
well-being of the state. The first steps towards this process of identification 
begin with the successful ventures of private traders, merchants, factors 
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and other citizens of certain states of Europe in the backward regions of 
the world. The state’s flag followed its trade and these private citizens 
became the advance guard of their states in the building up of colonial 
empires overseas. With the participation of states in the economie ventures 
of their nationals in foreign states by their ownership of controlling shares, 
the process goes further toward its completion till, in comparatively recent 
times, with the claims of the state to assume control of and responsibility 
for an increasingly larger area of an individual’s life and activities, the 
state’s interest in its citizens both at home and abroad has taken on a 
new complexion altogether. 

If, in the past, the individual’s free initiative in economic and other 
fields inside and outside his own state was left unaffected by the claims of 
the state to share it or its spoils and profits, private property is no longer 
private in its entirety, even in states where it has not been abolished as an 
institution. The state claims an increasingly growing interest therein. 
Over the property of aliens who happen to be the nationals of other states, 
there are the claims of their home states for the repatriation of either the 
income from the property or, in the event of its nationalization by the state 
with territorial jurisdiction over it, of the compensation, if any, for it. 
Such claims for repatriation arise from the natural anxiety of the states 
concerned to benefit from a suitable investment of the money at home or 
abroad. There are also the claims of the states with territorial jurisdiction 
to a share of the income from the property in taxes and also to a nationali- 
zation of the property in the interests of the state and the society it 
represents. 

These are problems brought into prominence by the recent changes in 
the relations between the individual and the state. They must undoubt- 
edly be attacked in the course of the revision of this branch of law. The 
previous non-existence, however, of such problems justifies the view that 
they could not have played any part in the shaping of the law as it has 
come down to us. They cannot, therefore, be expected to throw any hght 
on the evolution of a state’s interest in the welfare of its nationals abroad 
into its legal right of diplomatic protection of those nationals. As the 
somewhat paternal interest of a state in the general welfare of its nationals 
abroad came more and more to be transformed into the state’s interest 
in its own welfare and, probably even before that, a state’s friendly inter- 
ventions in the cause of its nationals in another state through diplomatic 
channels shed at times as much of their friendliness as diplomacy per- 
mitted and assumed in the stronger of the two states a veiled form of 
pressure, if not at the point of the bayonet, with the specter of bayonets 
not very far off in the background. After all, there were then, as now, 
differences in economic and military strength among the Western Powers 
the diplomatic practices of which gave rise to this branch of law. 
Wherever such differences exist, it is impossible to minimize the part they 
play in shaping the behavior of states, and the voluntary character of an 
understanding between two states of unequal power has to be discounted 
to some extent, 
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If it is argued that the numerous Claims Commissions have inferred 
the existence of this right from the diplomatic practices of the states con- 
cerned in the disputes before them, one need only point out that wherever 
the interest of a state in its nationals in another state came to be recog- 
nized as a legal right, the interest had already become a legal right by 
virtue of that recognition alone and the Commissioners merely declared a 
pre-existing right. Where, on the other hand, there was no such recog- 
nition, the Commissioners were hardly entitled as judges to bring that right 
into existence by a mere assertion to that effect. It must also be borne 
in mind that, whatever the weight of their members as judges, the Com- 
missions were not courts but arbitral tribunals more concerned with the 
reconciliation of the conflicting viewpoints of the parties than with the 
declaration of the law and its application to the facts. 

It is not unlikely that when the process of identification of the interests 
of a state’s nationals abroad with those of the state itself was in progress, 
perhaps unconsciously at the beginning, the emergence of colonialism as an 
important historical phenomenon led to a conscious formulation by Vattel 
of this identification in the theory of the state itself being injured in the 
person of its national abroad. By 1758, the year of publication of his 
principal work, the colonial expansion of Europe was already well on its 
way. 

The Permanent Court of International Justice, the United States- 
Mexican Claims Commission,1®> Borchard t€ and Brierly ** try to explain 
this theory with reference to certain larger interests a state has in claim- 
ing reparation. These larger interests are, according to them: first, the 
maintenance of the principles of international law; secondly, the preven- 
tion of future delinquencies by the offending state in respect of the citizens 
of other states; and thirdly, the removal of feelings of insecurity and 
distrust from the minds of foreigners living or owning property in other 
states. These so-called larger interests of a state evidently take for granted 
the existence of its right of diplomatic protection of its nationals abroad 
as part of universal international law and can hardly be used as proof 
of the existence of that right without slipping into the fallacy of arguing 
in a circle. 

While conceding a right of that nature as among some states to have 
grown out of their diplomatic practices in handling the interests of their 
nationals in one another’s territory, one must, at the same time, point 
out that diplomatic relations invariably rest on a basis of reciprocity. 
Even when one state employs an ad hoc body for taking up with another 
state an aspect of the welfare of its nationals there, the measures ulti- 
mately to be taken in furtherance thereof have necessarily to be agreed 


14 Panevezys-Saldutiskis Railway Case, P.C.I.J., Series A/B, No. 76, p. 16. 

15 American Commissioner Nielsen’s Opinion in L. M. B. Janes’ Case, Annual Digest, 
1925-26, Case No. 158. 

16 Diplomatic Protection of Citizens Abroad (1915). 

17 “The Theory of Implied State Complicity,’’ reprinted from Brit. Yr. Bk. of Int. 
Law (1928), in The Basis of Obligation and Other Papers of Brierly, selected and 
edited by Sir H. Lauterpacht and Prof. C. H. M. Waldock 152-160 (1958). 
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upon by both. The extension of this branch of law as it is to areas where 
this basis of reciprocity is lacking, is thus bound to mean a perpetuation 
of rights and interests acquired without the restraints of either law or 
morality and, to that extent, of some of the glaring injustices of the ex- 
isting order. 

These larger interests of a state, probably no more than a magnified 
version of the interests of its injured national in claiming reparation, may 
be secured just as well without any resort to the fiction of the state itself 
being injured in the person of its national. The very fact that such a 
fiction had to be invented perhaps by way of an explanation of a state’s 
responsibility in the matter being to the state of the injured individual 
rather than to the injured individual himself, suggests the basie weakness 
of the assumption the fiction seeks to explain. 

Even if it be conceded that these larger interests of a state require 
a claim for reparation of an injury to the person or property of one of 
its nationals in another state to be examined by an international tribunal, 
that could have been secured just as well by treating the interposition of 
the injured individual’s state as an inevitable procedural formality until 
the individual comes to be recognized as a subject of international law. 
But to treat it as a mere procedural formality is to concede at once the 
validity of the Calvo Clause and the untenable nature of a state’s in- 
sistence on pursuing a claim even in the face of the injured national’s 
reluctance to do so and its unwillingness to press a claim in opposition 
to the injured national’s anxiety for redress. 

In almost all domestic systems of law, the right to reparation for an 
injury vests in the injured individual or his successor in interest from 
the moment of the injury. If in international law it vests differently, 
there are three possible alternatives. These are, first, that it vests ex- 
clusively in the state; secondly, that it vests in both, the injury simul- 
taneously giving rise to two independent rights, one of which vests in the 
injured national and the other in his state; and thirdly, that a state’s 
right to reparation, based as it may be on that of its injured national, 
arises not directly from that injury but only from the offending state’s 
failure to make amends to him for his injury, and that it accordingly 
vests in the state of the injured individual only on that failure. None 
of these alternatives appears to be free from anomalies. 

The first alternative leaves the injured alien without any rights in the 
matter. Yet as the individual injured, the right of reparation primarily 
belongs to him and not to the state which, if injured at all, is injured 
only through him. Again, the rule of local remedies entrusts the carriage 
of the proceedings before the local tribunal to him and him alone. How 
is this to be reconciled with the supposition that the right vests exclusively 
in the state? Why again could not the state from the very beginning, in 
pursuance of the right vested in it by international law, take up the 
matter before the local courts? ; 

The second alternative creates two independent rights. The same act 
may affect two different persons in two different ways and from that point 
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of view, it is far from meonceivable. It is not, however, easy without a 
certain amount of intellectual jugglery to fit into a coherent whole some 
of the broad features of the existing law on the basis of this alternative. 
In the first place, if these are two independent rights, why cannot they 
be pursued independently of each other and in the same forum or in two 
different fora? Why must the measures of local redress available under 
the municipal law of the offending state be exhausted and that too, only 
by the injured individual and not by his state also, before resort to an 
international tribunal becomes permissible? If-.one says that, though the 
right to reparation belongs to the state of the injured individual, it is only 
because of the requirements of the local law that international law en- 
trusts the carriage of the proceedings in the local courts to the injured 
person himself, would it not be at least equally logical to argue that the 
right of redress is always that of the injured, and if international law 
allows his state to intervene, it does so only as a procedural necessity and 
not because the state has any rights of its own? 

The third alternative, formulated as something like a compromise be- 
tween the first two, irons out some of their inconsistencies no doubt, but 
in its turn it leads to an unwarranted identification between the rights of 
the injured and those of the state in the matter and yet fails to maintain 
it consistently throughout. 

To assume that a state’s right arises only when due reparation is not 
made to its injured national is to assume that a satisfaction of the in- 
jured national’s claim amounts to a satisfaction of the state’s claim as 
well. That again necessarily implies that if a state is injured at all when 
one of its nationals is injured abroad, its injury has the same effect on it as 
the national’s injury has on him. In this way an identity is established 
between the mjury to the national and the injury to the state and the 
right of the national and the right of the state. Yet the state’s right to 
press a claim for reparation or to refuse to press it in spite of the injured 
national’s wishes to the contrary would suggest that the state’s right over- 
rides that of its injured national. To that extent, it becomes impossible to 
posit the identity of the two rights, though without an assumption of this 
identity it is difficult to ensure the logical consistency of this alternative. 

A state is both in law and fact an entity quite distinct from any of its 
individual citizens or groups of citizens. It is not easy, therefore, to 
conceive a situation in which the rights of the two coincide. What, after 
all, is the principle on the strength of which this identification is predicated 
only in international law and that also only in cases of the nationals of 
one state being injured in another? Is there any corresponding identifica- 
tion between the state and its citizen internally? Is the state itself in- 
jured when one of its citizens is injured within its own borders? 

The municipal law of most states empowers the state as the executive 
organ of the society it represents to prosecute offenders charged with 
crimes on the theory that the society in its own interests must put a stop 
to crimes because they are antisocial in their nature. This, however, 
furnishes neither a parallel to, nor a convincing ground for, a thoroughly 
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artificial identification between the interests of a state’s injured national 
and those of the state itself. The two situations are not parallel for the 
simple reason that, while internally a state, as the instrument of society 
for its own preservation, may well represent it, externally it is only one of 
the units of the international community and cannot with any show of 
reason claim to represent that community. Nor is there any reason to 
think that in the event of an injury to a national of one state in another, 
the whole international community should consider itself injured. 

Brierly says that, even if one rejects the supposed justification of the 
traditional theory of the state itself being injured in the person of its 
national, 


in the dogma that individuals cannot have rights or duties at inter- 
national law, it is still possible to hold that the theory itself is sound 
as reflecting the essential facts of the situation in which such an 
“international claim arises. . . . Such a view does not, as is sometimes 
suggested, introduce any fiction of law; nor does it rest, as the Com- 
missioners’ 18 language seems to imply, on anything so mtangible 
as ‘‘the wounding of national honour’’; rather it expresses the plain 
truth that the injurious results of a denial of justice are not or at any 
rate are not necessarily confined to the individual sufferer or his 
family, but include such consequences as ‘‘the mistrust and lack of 
safety’’ felt by other foreigners similarly situated.*® 


It is difficult to appreciate what situations Brierly has in view here. 
Does he mean that when a national of one state is injured in another in 
circumstances leading to an imputation of responsibility to the state where 
the injury is caused, the offending state already identifies itself with the 
offender and there is such a public outcry against it in the injured 
national’s home state that it has no option but to identify itself with its 
injured national? In other words, does he try to convey here the idea 
that when a national of a state is injured in another state, the bond 
of nationality between the injured individual and his state at once brings 
about such a fusion between the two that the individual is legally merged 
in his state? 

What again does Brierly mean by saying that the theory does not 
introduce any fiction of law? If the theory implies an identification 
of the interests of a state’s injured national with those of the state itself 
from the moment of the national’s injury in another state right up to the 
settlement of the claim, there is obviously something here which is wholly 
non-existent in national systems of law and which may on that ground be 
reasonably said to be an imaginative creation of some international jurists. 
That the identification arises with the injury to the national abroad and 
ends with the settlement of his claim of reparation probably serves better 
than anything else to show up the true character of the identification 
involved in the theory of a state itself being injured in the person of its 
national, 


18 Two of the three Commissioners in L. M. B. Janes’ Case? See note 15 above. 
19 ‘í The Theory of Implied State Complicity.’? See note 17 above. 
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The theory seems, first, to convert the individual injured and thus 
primarily interested in reparation, into a mere representative of his state 
before the local tribunals, and next, by a mysterious process, to transpose 
the state as the claimant before an international tribunal, though its 
right to reparation is derived from the injury to one of its nationals. 
Yet in computing damages, is it possible in fact to separate the loss to the 
injured national or his relations from the loss to the state, as the United 
States-Mexican Claims Commission did in Janes’ case? Borchard sug- 
gests that ‘‘Possibly the complete mental separation of the private and 
the public offense, in measuring the damages, is more fancied than real.’’ 74 
An injury to an individual in person or property affects that individual 
directly and others, including the state, if at all, indirectly. The damages 
for such indirect loss can rarely be assessed except in terms of those for the 
direct loss. An attempt at a complete mental separation of the two is 
thus very largely forced. If this forced attempt must sometimes be made, 
it is probably made for the purpose of accounting for anomalies which 
seem to defy a rational explanation. 

Brierly’s advocacy of the traditional theory of a state being itself in- 
jured in the person of its national abroad appears very shortly afterwards 
to have changed into almost a negation of its correctness, when he de- 
scribed it as ‘often an entirely unreasonable interpretation to put upon the 
facts.” ?? This changed view he maintained till the last: 


A State has in general an interest in seeing that its nationals are 
fairly treated in a foreign State, but it is an exaggeration to say that 
whenever a national is injured in a foreign State, his State as a whole 
is necessarily injured too.”° 


This modified attitude of Brierly to the theory, and the anomalies it 
brings in its wake into the existing law, suggest that this law, abstracted 
initially from the practices of some states of the old international com- 
munity grew up in a haphazard manner until its potentialities as an instru- 
ment of imperialism were discovered. From then onwards dates the real 
beginning of its development. 

Even before the rise of imperialism, a number of European states no 
doubt claimed and admitted as among themselves the state’s right of 
diplomatie protection of its nationals abroad. Imperialism, however, 
found in it a ready-made device to push itself forward under a sort of 
legal banner and at the same time helped the law to develop along certain 
lines. Once ‘“‘the old Vattelian fiction’’ underlying the state’s right of 
diplomatic protection of its nationals abroad is abandoned, not merely 
‘‘in the ordinary claims case” 2+ but in all cases, as it should be if it is 
really a fiction, the sole theoretical basis of the right claimed as part of 
universal international law disappears and the only crutch left for this 


20 See note 15. 2121 A.J.I.L. 518 (1927). 

22 The Basis of Obligation in International Law and Other Papers of Prof. J. L. 
Brierly 52 (The Clarendon Press, 1958). 

23 The Law of Nations. An Introduction to the Law of Peace 218 (5th ed., 1955). 

24 Philip C. Jessup, A Modern Law of Nations 116 (1949). 
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right to lean on is custom. But custom is limited in its operation to 
states which either were its birthplace or adopted it. 

If one confines oneself to the law as it stood at the turn of the century 
or at the commencement of World War II, without looking backward into 
its origins and phases of growth, one may well be tempted to take the 
law in its present form as having always been a part of universal inter- 
national law in the sense that, at that point of history, it had been ac- 
cepted by all the members of the extremely narrow international com- 
munity of the past, including the few non-Western states admitted into 
that community at later stages. From this it is but a short step to the 
conclusion that every new member on its entry into the community of 
nations automatically accepts international law in all its parts, except 
what may be limited either expressly or by necessary implication to some 
members only. 

The bulk of existing international law is an undoubted legacy from the 
international community of the past—a community limited both racially 
and geographically. Beyond the frontiers of this community there was a 
vaster world. The contacts of the members of that community with this 
vaster world outside were not regulated by any kind of law. There was 
thus a division here of mankind into two distinet parts. The so-called 
international community, the smaller but more powerful part, dominated 
the bigger but weaker part. The universality, therefore, of even that 
part of international law which governed all the members of that old 
international community was the universality of a very small slice of our 
world—a slice which ignored the other part except for its own ends. 
In other words, it was a mere semblance of universality. From this point 
of view, whatever in international law is based on universally valid 
humanitarian or other principles can alone claim to be truly universal. 

To argue from this semblance of universality of any branch of inter- 
national law that it is really universal and as such must be treated as 
automatically binding on new members of the international community 
involves, in the writer’s view, the assumption of an analogy between this 
community and a club. Today’s international community is supposed in 
this argument to be merely an expanded version of the old, just like a 
club which does not necessarily cease to be the same old club because of an 
enlargement of its membership. This, like most analogies, seems super- 
ficial and misleading. A club is a community within a community and 
presupposes the existence of a larger community within which alone it can 
function. The club may have its own rules for the guidance of its 
members but these must be consistent with the laws of the larger com- 
munity. The international community, on the other hand, was and is 
itself a community of communities and instead of itself functioning within 
a larger community, it has smaller communities of different types co- 
existing within it. A club may change its identity when structural or 
other changes, including a change of objectives, dictate the necessity or 
desirability of a new start. Whether there is a new start or not, the law 
of the larger community ensures its functioning according to its own rules. 
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When, during a particular phase of its history, the international com- 
munity enlarged itself by the admission of only one or two members, there 
was nothing like a structural change of the community and it might well 
be said that it was the same old international community as before, the 
old and the new members being governed alike by the existing rules of 
international law. When, however, this community comes more and more 
to embrace practically the whole of mankind, is this phenomenon to be 
treated as a mere expansion of the old community or as a new birth 
altogether? The radical structural changes of the international com- 
munity since the end of World War II hardly entitle one to accept the 
first alternative and to reject the second. For the first time in history, 
man’s dream of a world community, at least in the political field, has 
been taking shape before our eyes. 

If there is truly a new beginning here, is it not pertinent to inquire how 
far the law governing the members of the old community can legally 
govern the members of the new, in the absence of specific agreements 
among them? In the event of a dispute among some members of this 
new-born world community as to whether a particular law is binding on 
one or more of them, there is no law of a larger community, as in the case 
of a club, by reference to which the dispute may be settled. The new- 
born world community must have a new set of laws to govern the inter- 
relations of its members as well as other matters. This new set of laws 
may, of course, be built round a nucleus of as much of the old law as may 
be found to be conducive to the larger interests, not only of some of the 
members of this new community, but of all. 

As time has laid bare the processes of exploitation and its effect on the 
exploited, the exploited parts of the world have been naturally looking 
forward to their emancipation from external exploitation and the exploit- 
ing parts equally naturally to their preservation of as much as possible, 
in the changed circumstances of the time, of the old rights and interests 
still in existence. The tensions that arise from these conflicts of interests 
should not be beyond the capacity of man’s sense of justice to resolve. 
The primary requirement, however, for setting these conflicts at rest is the 
growth among the nations of the world, and particularly among those that 
claim to lead them, of a profound understanding of each other’s problems, 
so that the ancestry of the rights and interests in question, together with 
the whole history of their working may be exposed to the searchlight of 
that understanding, and the rights and interests dealt with on principles 
of fairness, justice and equity. 

This is probably impossible as long as the old international law of re- 
sponsibility continues to be weighted in favor of the stronger states, for 
that, as already stated, is the way to the perpetuation of existing in- 
justices. Yet this is the effect of the extension of the existing law on the 
subject to states which neither were parties to the growth of this law in 
custom nor ever adopted it on a reciprocal basis with other states. Un- 
less two states have their nationals in each other’s territory in appreci- 
able numbers, the question of reciprocity hardly arises. This basis of 


1961] : LAW OF RESPONSIBILITY OF STATES 883 


reciprocity was available among the European states when their practices 
laid the foundation of this law. But the era of colonialism did not provide 
any such, basis of reciprocity between the colonial Powers on the one hand 
and their victims on the other, the relations between them being principally 
those between the exploiter and the exploited. 

Since the end of World War II, the nationals of most states have 
been carrying on business or following other pursuits in one another’s 
territory more or less on equal terms, except where colonialism still goes 
on fighting its last-ditch battles. This would thus appear to be an 
auspicious moment for this branch of international law to make a new 
beginning. This must, however, be really a new beginning and not merely 
a dressing up of the old law in a new garb. In human affairs, however, 
it is next to impossible to have a clean slate to write on. Even new be- 
ginņnings carry with them a part of the old heritage. For one part of the 
world today there is a rich heritage of rights and interests to be saved out 
of the wreckage of imperialism; there is for the other a trail of blood 
and tears to be erased by an effacement of the rights and interests which 
left that trail behind them. 

To treat the existing law of responsibility as extending automatically 
to a state previously outside the community of nations but newly admitted 
to it, on its very entry into this community, is to confer on all other mem- 
bers of this community a right against such state of diplomatic protection of 
their nationals. Of course, it will also have a similar right against each 
of the other members. In existing circumstances, there may well be a 
basis of mutuality for such relations among most states which are free 
from foreign domination. If, therefore, the existing law with suitable 
modifications could be applied only to rights and interests to be created 
now or after the adoption of a new law of responsibility, a good deal of the 
objectionable features of this law from the point of view of the victims 
of colonialism are likely to disappear. 

The law, however, as it is, though applied to present or future injuries, 
in person or property to the nationals of one state in another, may have 
to deal with cases in which the injuries are directly or indirectly at- 
tributable to strained relations developing from economic and other forms 
of exploitation of one people by another. Even personal injuries may 
constitute the final act of a drama of tensions accumulating over a period. 
These tensions are often traceable ultimately to economic causes or causes 
closely connected with the acquisition of rights and interests of immense 
value by aliens at the cost of the indigenous population. The question 
of the universality of the existing law of responsibility thus assumes a 
erucial importance in connection with its application to a class of cases of 
injury to aliens in person, where the injured alien is singled out by his 
assailants largely because in their eyes he represents a cause distinctly 
harmful to the larger interests of their state or of large sections of their 
own people. It is equally important in its application to cases of injury 
to aliens in property where, behind the acquisition or the enjoyment of the 
property, there are things apt to arouse widespread sentiments of burning 
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indignation. Economic motives and causes thus play a significant rôle in 
both of these two types of cases, and it is not always difficult to disentangle 
these motives and causes from a variety of other motives and causes mixed 
up with them in producing the situations in which the injuries occur. 

To apply to the preservation of such rights and interests or, in short, 
such property as may have been acquired and enjoyed by the nationals 
of one state in another during the former’s political and economic domina- 
tion of the latter, without any basis of reciprocity between the two or any 
restraints of law or morality, rules of law acquiring their binding force 
from the reciprocal acceptance thereof by two or more states, amounts 
practically to compelling the state where the property is situated to recog- 
nize as legal, with retroactive effect, its acquisition and enjoyment. 

Nominally, no doubt, the law becomes applicable from the entry of the 
state in question into the Family of Nations, but as the tribunal must, in 
a large majority of cases, if not in all, take for granted the legality and 
propriety of the acquisition and the enjoyment, it is in substance applied 
with effect from the time of acquisition of the property. In this way, 
unalloyed brigandage and different forms of exploitation of the past 
sometimes come to acquire legal sanctions. The formula of unjust en- 
richment, applied at times by tribunals to cases of nationalization, seems 
to be more applicable here than there. In any event, this is surely not 
justice. There is also involved here a most unwarranted infrmgement 
of a state’s sovereignty. 

If a state is not entitled to base its claim of a right of diplomatic pro- 
tection of its nationals in another state on those nationals’ personal alle- 
giance to it or on its personal sovereignty over them, no intelligible basis of 
this right is discoverable, apart from a mutual understanding between the 
two states concerned. Where this mutual understanding does not exist, 
the law simply does not apply. To apply it even im such a case is to 
impose the law from outside. 

A state is under no obligation to admit an alien to its territory, but 
when it does admit him, it does not in any way guarantee his life and 
property probably beyond the point up to which its laws may guarantee 
them to its own nationals. An alien entering foreign territory of his own 
free will does so entirely at his own risk and with the full knowledge of the 
internal conditions there. If the state visited suffers from chronic mis- 
government, its own nationals are as unsafe there as any foreigner can be. 
If, on the other hand, it is reasonably well governed, the foreigner would 
not normally run any risk not shared by the state’s nationals. When 
an alien’s visit is dictated by expectations of material gain In one way 
or another, the risks he takes must be well calculated. Where, then, is the 
moral justification of his state’s intervention on his behalf? Is there any 
such justification for international law to intervene with a double set of 
norms for his protection, namely, one ‘‘based on an international bill of 
rights and, therefore, appertaining to any individual,’’** whether a 


25 Jessup, A Modern Law of Nations 101. 
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national or an alien, ‘‘and another . . . based on special additional rights 
accorded to aliens’’? 7° 

It is difficult to reconcile Professor Jessup’s advocacy of a double set 
of norms for aliens with his suggestion that 


the old Vattelian fiction of the Injury to the state through the injury 
to its national should, in the ordinary claims case, be abandoned.” 


He may not have chosen to push his own view to its logical conclusion, 
lest he should thereby knock away the sole supposed basis of a state’s right 
of diplomatic protection of its nationals abroad and, with that, the basis of 
this branch of international law as well. He is not, however, at ‘all 
unmindful of the obvious unfairness of this law, under which ‘‘the 
individual in his capacity as alien enjoys a much larger measure of pro- 
tection ... than in his character as the citizen of his own State.’’ °° 
‘“The balance needs to be redressed, but the pendulum should not swing 
to the other extreme.’’ *° 

The most effective form of security for a foreigner lies in the confidence 
he can create around him in the state where he lives or owns property 
and also in the laws of that state. The development of popular govern- 
ment almost all over the world is likely to lead to a fast liberalization and 
improvement of the municipal laws of states and also of their administra- 
tion, in response to popular needs and pressures. A more or less uniform 
standard of laws and their administration may thus be reasonably ex- 
pected in most states in the not very distant future. 

Another factor of major importance in the world today is the mutual 
sense of interdependence among the nations. Whatever the differences in 
their power potential, they need each other economically and otherwise. 
Our nature is such that we simply cannot live in isolation, either as indi- 
viduals or as groups, without disowning a part of our own essence. ‘That 
provides the spiritual need for a real sense of community among peoples. 
The weak and undeveloped states in their struggles for economic advance 
have to count very largely on the financial and technical assistance of the 
strong and advanced states. The strong and advanced states in their turn 
need, to some extent at least, the weak and undeveloped ones for raw 
materials and as markets. The strong probably need also the moral sup- 
port of the weak. A situation of mutual interdependence among states and 
peoples may well be expected to lead to a sympathetic understanding 
among them of each other’s problems and through that understanding to 
an expansion of the area of good will and good faith in international affairs, 
provided, of course, that those affairs are allowed to develop in peace and 
amity. 


26 Ibid. 
27 Ibid. 116. 
28 Lauterpacht, An International Bill of the Rights of Man 48 alae , quoted in A 
Modern Law of Nations 101 (1949). 
29 Jessup, op. cit. 101. 
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International peace and amity, however, are today under constant 
threats. It 1s in the minds of men and women that these threats are 
born and bred in contact with unpleasant realities. These unpleasant 
realities of international life must be faced with courage, if peace is 
really to be assured. The use to which the law of international responsi- 
bility of states has been put in the era of colonialism, just about to end, 
and the use to which it may still be put by imperialism in retreat, constitute 
one of these unpleasant realities. It is thus of considerable importance 
that the true theoretical foundations of this branch of law with its his- 
torical associations must be fully explored and a sincere attempt made to 
remove at least one cause of tension between two different sections of the 
evolving world community. 

To provide in ‘‘a modernized international law of the responsibility of 
states for injuries to individuals ... two sets of rights for mdividuals, 
one qua individual and one qua alien,’’*° and at the same time to retain 
in it ‘‘the old practice of diplomatie interposition’ 3t by states, which is 
to be supplemented by the injured alien’s right of petition to an interna- 
tional authority, is nothing short of trying to load the law still more 
heavily than at present in favor of aliens. It modifies, no doubt, the exist- 
ing law in another respect by denying to the state its right of pursuing 
a claim in opposition to the wishes of its injured national. At first sight, 
the injured national’s right, as an alien, of access to an international 
tribunal independently of his state, looks like nothing better than a com- 
pensation for the state’s loss of its right to press a claim even against his 
wishes. A closer scrutiny, however, shows that the state more than gains 
in one direction what it loses in another. The reluctance of an injured 
alien to press a claim for reparation may be due to one of three possible 
reasons. In the first place, he may be fully satisfied about the adequacy of 
the relief obtained by him locally; in the second, he may think his claim 
to be not very well founded either in fact or Jaw; and in the third, he 
may consider it mexpedient to proceed with the claim, though convinced 
about its justice. In the first two cases the chances of success for the 
alien’s state are somewhat slender, but in the third they are reasonably 
good. There is thus a real sacrifice of the state’s right only in a limited 
type of cases, but even there, the moral foundation of the state’s claim 
stands considerably weakened by its injured national’s unwillingness to 
proceed. 

To supplement the state’s right of interposition by the new right of its 
injured national is to ensure in a covert way the prosecution of the claim 
by its injured national with the full backing of his state from behind 
the scenes, even in cases where the state finds it impolitic to proceed in 
spite of reasonable chances of suecess. The national’s right thus becomes 
a second line of defense for the state’s right in cases which are important 
for the state but which, at the same time, the state cannot put 
forward for a vartety of political or other reasons. These are likely 
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to be cases where ‘‘that mysterious but powerful abstraction, ‘national 
honour’ easily becomes involved.’’*? When the state really feels that a 
claim must be pursued in vindication of national honor, though it cannot 
do so itself, it is far from difficult for it to transmit its own feeling of 
‘‘national honor’? being at stake to its injured national and thereby to 
persuade him to press a claim he may be reluctant at first to press. 

That this modernized law of responsibility does not completely eliminate 
the risk of ‘‘the old practice of diplomatie interposition’’ being ‘‘used 
as a device for securing economic or political domination or supremacy 
in the life of another state’’** is admitted, but any such tendency is 
expected to be ‘‘checked by other rules controlling state action’’ and also 
by the inconsistency of economic imperialism ‘‘with the concepts on which 
the United Nations is built and should function.’’** The actual working of 
the United Nations up to the present is the most telling commentary on 
the value of this expectation. 

The differentiation in existing international law between an alien and a 
national in his own state sets up a psychological barrier between the 
nationals of a state and the aliens living or owning property there. This 
is probably more marked m underdeveloped states for obvious reasons. 
The aliens there are conscious of the backing of their home states, usually 
more powerful than the states where they are aliens. This consciousness 
of the aliens not infrequently finds an expression in their acts and behavior 
and tends to produce an opposing consciousness in the nationals. This 
hampers international trade and mtercourse and, what is of more funda- 
mental importance, vital cultural exchanges among states and peoples. 
Ultimately, it prevents the growth among them of a true sense of com- 
munity which alone can breathe into the political world community, now 
being born, a glow of life and health. 

Whether the provision of an additional safeguard for aliens amounts 
to a legal discrimination or not as between aliens and nationals, the net 
result of the working of international law side by side with municipal law 
places these two categories of individuals on substantially different footings 
in matters in which rights do not flow from nationality except to the 
extent that an individual’s nationality makes him an alien in a foreign 
state. That the citizens of one state enjoy as aliens in other states the 
same protection as do the citizens of those states as aliens in the first state, 
can be but poor consolation to it, if, as often happened in the past, its own 
nationals rarely look beyond their own shores for wealth and fortune, 
and if it has constantly to find itself in the unfortunate situation of a 
respondent rather than a claimant in claims cases. 

Besides this differentiation as between a state’s nationals and aliens, 
there is involved in this double safeguard for aliens and their states’ 
right of interposition a far more objectionable differentiation between 
states of unequal power and prestige, because these two elements weight the 
law rather heavily in favor of the states which at one time divided among 


82 Brierly, The Basis of Obligation in International Law, op. cit. note 22 above. 
33 Jessup, op. cit. 117. 34 Ibid. í 
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themselves the whole of the economically and politically backward regions 
of the world and built up rights and interests there of immense value at 
the cost of the indigenous people, sometimes by means of doubtful morality. 
This is where the sting of the law makes itself most acutely felt. The 
very fact that there was this differentiation in the past and that it is 
still considered necessary to retain both of these elements in the law even 
on the adoption of a Bill of Human Rights, suggest that in the evolution 
of this law man’s moral sense has not so far been much at work. 

The law of responsibility then, is not founded on any universal prin- 
ciples of law or morality. Its sole foundation is custom, which is binding 
only among states where it either grew up or came to be adopted. It is 
thus hardly possible to maintain that it is still part of universal interna- 
tional law. Whatever the basis of obligation in international law in the 
past, when the international community was restricted to only a few states, 
including those, fewer still, admitted into it from time to time, the birth 
of a new world community has brought about a radical change which 
makes the traditional basis of obligation outmoded. 

Once it is found that the right of diplomatie protection of their na- 
tionals abroad, claimed by states as a customary right, is not universally 
binding, the structure of this law as part of universal international law 
crumbles, for this right is assumed to be the sole basis of a state’s claim to 
stretch out its protecting hand to its nationals in the territory of another 
state independently of its consent. Its elimination from universal interna- 
- tional law necessarily means that, even outside the limited zone of the 
applicability of this law, the responsibility of a state for injuries to aliens 
remains in every case in which it may be held to be responsible exactly 
in the same way as in the case of its own nationals, but it remains its 
responsibility not to the home state of the injured alien but to the injured 
alien himself. In other words, it ceases to be an international responsibility 
and becomes a responsibility only under the municipal law of the state 
concerned. 

There may, however, be cases of injuries to aliens which are not ordi- 
narily paralleled by injuries to citizens, as for example, injuries to foreign 
shipping or other interests by boycott or injuries caused by exchange 
control. When a general movement like a boycott affects foreign interests 
and shipping other than men-of-war and other public vessels treated in 
international Jaw as parts of the territories and organs of the states owning - 
them, the state where it occurs is powerless to deal with it unless it contra- 
venes the law, except through special legislation aimed at the movement. 
Whether any such special legislation is possible or desirable in any par- 
ticular ease depends on a variety of factors. One of the most important of 
these factors is the nature of the circumstances leading to the movement. 
If the boycott is in contravention of the law or results in such contraven- 
tion, the state’s machinery of law and order and justice should itself 
be able to cope with it and afford relief to the interests affected. 

In the event, howéver, of injuries caused to foreign interests in a state 

by artificial exchange control or by any change of municipal law in matters 
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affecting such interests, there can be no legitimate complaint from the 
aliens affected, if the controls or the changes are initiated and worked out 
in good faith and in the general interests of the indigenous people and 
the state, unless, of course, these involve a violation of the state’s own 
pledges to the home states of the aliens or the aliens themselves. In case 
of any violation of a state’s solemn pledges, of exchange controls being 
set up or of municipal law being changed without good faith or for the 
purpose of specially injuring foreign interests, the law of the land, if a 
sufficiently comprehensive modern system is in foree and if it is adminis- 
tered honestly, fairly and impartially, should normally ensure justice 
being done. 

If the responsibility of a state for injuries to aliens, even where it exists 
according to the standards of international law, is not international in 
the sense of being the responsibility of one state to another, the two other 
questions, one relating to the international standard of justice as a test 
of local redress and the other to the denial of justice according to this 
standard being treated as the sole ground of imputation of responsibility 
to the state, would hardly arise. Considered even independently, they 
are not without their own objectionable features. There is, of course, 
nothing inherently wrong for a state, particularly one which does not. 
deny its nationals or even aliens a reasonably satisfactory standard of 
justice, to expect and insist on a similar standard for its own nationals 
in other states, especially where the standard is deplorably low. ‘The 
crucial question, however, once again, is how far this insistence can go 
in the absence of a mutual understanding among the states concerned. 
From the point of view of a state which is no party to any understanding 
with other states about the treatment of their nationals in one another’s 
territory, what is ordinarily presented as the international standard of 
justice seems to be open to five objections. 

First, a national of one state, going out to another in search of wealth 
or for any other purpose entirely at his own risk, may well be left to 
the consequences of his own ventures, even in countries known to be 
dangerous. For international law to concern itself with his protection 
in a state without that state’s consent amounts to an infringement of 
that state’s sovereignty. Secondly, a standard open only to aliens but 
denied to a state’s own citizens inevitably widens the gulf between citizens 
and aliens and thus hampers, rather than helps, free intercourse among 
peoples of different states. Thirdly, the standard is rather vague and 
indefinite. Fourthly, the very introduction of an external yardstick for 
the internal machinery of justice is apt to be looked upon as an affront 
to the national system, whether or not it is below the international standard. 
Fifthly, a different standard of justice for aliens results in a twofold 
differentiation in a state where the internal standard is below the inter- 
national standard. Its citizens as aliens in other states are entitled to a 
higher standard than their fellow citizens at home. Again, the citizens of 
other states as aliens in it are also entitled to a better standard than its own 
citizens. 
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The rule of international law under which a state’s responsibility for 
injuries to an alien arises only from what, according to the international 
standard, amounts to a denial of justice, is open to the same objections 
as the international standard of justice. There is, however, still another. 
The question whether or not there has been a denial of justice according 
to the international standard involves not merely questions of the pro- 
cedure followed at the trial and subsequent proceedings, if any, and the 
questions of fact m issue, but the far more difficult and delicate question 
of how far the judges of the different tribunals which heard the matter 
at different stages allowed themselves, in deciding the case, to be influenced - 
by considerations likely to pollute the stream of justice in any way. 
It is not an impossible task in any case, but inherently difficult in most 
cases, except those where denial of justice is clear on the face of it. 

Behind the attempt made here to focus attention on what appears to 
the writer a basic weakness of this branch of the law, there is thé hope 
that during its revision its rules will be worked out in a genuine spirit 
of accommodation to, and reconciliation of, conflicting interests and points 
of view, and with a courage of conviction which does not recoil from the 
risk of drastie operations if and when they are essential for the removal of 
cancerous growths in international life. The task, immeasurably difficult 
as it is, may not be altogether beyond the capacity of man, provided he 
ean bring to its accomplishment inexhaustible patience, a profound under- 
standing of the multiple facets of all human problems and, above all, the 
spirit of justice. 

While the revision of this law is in progress, the old rules will probably 
have to be applied. Personally, however, the writer is inclined to think 
that for a period of, say, ten or fifteen years it will not be a bad idea 
altogether to put the existing Jaw in cold storage, invoking it as little or 
as rarely as possible, and to leave the states, at this crucial stage of their 
interdependence, to work out for themselves in appropriate treaties or 
conventions the rules by which they want to be governed in the matter 
during this transitional period. If such working arrangements ean be 
arrived at by a sufficiently large number of states, the International Law 
Commission will find therein a reliable nucleus around which to build 
for posterity. One need hardly add that such working arrangements 
are possible only if the states approach this task in the light, not of the 
unenlightened narrow self-interest of each, but of the much larger interest 
of all. Into this larger interest the sectional interest of each has to be 
fitted in the fairest possible manner. If no such arrangements are pos- 
sible, injustices may occur here and there during the transition. Even 
then, mutual good faith and a spirit of mutual accommodation, without 
which law itself may be unable to ensure justice, may work wonders. 
Even if mjustices do occur, they will not certainly be the first or the worst 
of their kind in the history of the world nor will they be without their 
roots in some injustices of the past. The states which may be the victims 
of such injustices during the transition may well, instead of nursing a 
sense of grievance, search their own history and their own heart for a 
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discovery of the chain of causation, linking up the injustices of the past 
with those of the present and the future, and thus giving rise to a vicious 
circle within which humanity finds itself imprisoned today. It is high 
time for man to step out of this prison by breaking the vicious circle at 
some point or other. The first steps are probably the most difficult, espe- 
cially because what looks like self-denial but may not in fact be what it 
looks like is an essential prerequisite to the opening of a successful attack 
on that vicious circle. 

As far back as 1938, while stressing the necessity of law in general 
and of compulsory arbitration in particular, as an essential condition for 
the preservation of peace, Lauterpacht observed as follows: 


From the fact that compulsory arbitration is a condition sine qua non 
of the normal machinery for the preservation of peace, it does not 
follow that peace is not equally dependent on other factors, including 
an enhanced consciousness of international solidarity, and a broad- 
minded preparedness not to rely rigidly on acquired legal rights when 
such rights conflict with justice and with the peaceful and progressive 
development of international relations.” 


If the statement was true then, is it not far more true today, when humanity 
faces a prospect of complete annihilation? If ‘‘peace hath her victories 
no less renowned than war,’’ the preparation of their groundwork, neces- 
sarily to be designed for much greater durability than the groundwork of 
military victories, calls for efforts much more sustained, much more heroic, 
if less spectacular, and on a much more gigantic scale than even total war, 
from the mighty and the great as much as from the weak and the lowly. 
To these efforts, what at first sight appear to be generous sacrifices of 
acquired rights and interests of considerable value but are really in most 
cases no more than either belated justice or overdue rectifications of past 
wrongs, must be the initial and major contribution. 


35 H. Lauterpacht, The Function of Law in the International Community 437-438 
(1933). 


THE POWERS OF INVESTIGATION OF THE 
UNITED NATIONS SECURITY COUNCIL 


By Ernest L. KERLEY 
Office of the Legal Adviser, Department of State * 


INTRODUCTION 


When the Security Council of the United Nations investigates an event or 
situation at the scene, it establishes a credible factual basis-for its considera- 
tion of the situation, and the situation itself may be stabilized by the pres- 
ence of the investigators. These important benefits may involve concomitant 
difficulties for the state in whose territory the investigation occurs, since 
the presence of international investigators may be conceived of as a limita- 
tion of its sovereignty. Objections may. also arise from states seeking to 
obscure the realities of the situation being investigated, or from states which 
resist as a matter of principle any functions of international organizations 
which appear to derogate from state sovereignty. 

These considerations give pertinency to three questions concerning the 
Security Council: 


1. As a matter of internal competence, is the Security Council authorized 
to investigate at the scene of events? 

2. Has the Council the right to investigate at the scene of events, that is, 
have Members of the Organization an obligation to permit the investigation 
within their territories ? 

3. Has the Council the power to take sanctions against a party to the 
dispute which refuses to recognize the right to investigate within its ter- 
ritory ? 


THE CHARTER 
Article 34 


Investigation is provided for in Article 34 of the Charter of the United 
Nations, which provides: 


The Security Council may investigate any dispute, or any situation 
which might lead to international friction or give rise to a dispute, in 
order to determine whether the continuance of the dispute or situation 

. is likely to endanger the maintenance of international peace and 
security. 


The conduct of an investigation might also be authorized by Article 39, 
which will be considered subsequently. 


* The opinions expressed in this article should not be attributed to the Department of 
State. 
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The explicit provisions of Article 34 make clear the competence of the 
Security Council to investigate at the scene of events. What is in issue is 
the obligation of Members of the Organization to permit an investigation 
within their territories, and the power of the Security Council to impose 
such an investigation against the wishes of the state involved. Since 
Article 34 was thoroughly discussed during the Council’s consideration of 
the Greek case,t the comments therein bear on these questions. 

During the consideration of the Greek question in the Security Council 
some representatives urged that the language of Article 34 indicates the 
existence of an obligation to admit a United Nations commission of in- 
vestigation. It was noted that the terminology used in Article 34 differs 
from that used in the other articles of Chapter VI. Article 83(2) provides 
that the Council, when it deems it necessary, shall ‘‘eall upon’’ the parties 
to settle their disputes by peaceful means; Articles 36(1) and 87 authorize 
the Security Council to ‘‘reeommend’’ certain measures for the settlement 
of disputes. Articles 36(3) and 88 refer to ‘‘recommendations.’’ This 
argument continued : 


When, on the other hand, these terms are compared with those of 
Article 34, it at once appears that Article 34 is quite differently 
drafted. Here there is no question of ‘‘recommending’’ an investiga- 
tion, or of ‘‘calling upon’’ the parties to accept an investigation. The 
text says ‘‘The Security Council may investigate ...’’ It appears to 
me that the text of these different articles itself settles the question; the 
drafting is too different. I repeat, taken together, the terms used in 
Chapter VI have obviously been too carefully weighed for the differ- 
ence in wording between Article 34 and the other Articles not to have 
a meaning.” 


This argument is unpersuasive; the term ‘‘may investigate’’ in Article 34 
need not denote more than a mere competence to investigate, as distin- 


1 The Greek question in the Security Council arose out of a complaint by the Greek 
Government on Dee. 3, 1946 (U.N. Doe. 8/203), which stated that Albania, Bulgaria 
and Yugoslavia were supporting the guerrilla forces fighting against the Greek Army in 
Greece. Although Albania and Bulgaria were not Members of the United Nations, they, 
along with Greeee and Yugoslavia, were allowed to participate in the consideration of 
this question by the Council after they had assumed the obligation of pacific settlement 
under Art. 82. U.N. Security Council, Ist Year, Official Records, 84th Meeting, p. 613 
(1946). On Dee. 19, 1946, the Security Council established under Art. 34 a Commission 
of Investigation to investigate the situation in Greece. Ibid., 87th Meeting, p. 701 
(1946). The Commission found that ‘‘ Yugoslavia, and to a lesser extent, Albania and 
Bulgaria’? had ‘‘supported the guerrilla warfare in Greeee.’’ Ibid., 5th Year, Spec. 
Supp. No. 2, at p. 106 (1950). When the Commission departed from Greece on April 30, 
1947, it was instructed by a resolution of the Seeurity Council to leave a Subsidiary 
Group to continue the investigation. Ibid., 2d Year, 131st Meeting, p. 800 (1947). At 
its 188th Meeting on Oct. 21, 1947, Security Council resolutions which would have found 
the situation in Greece to be a threat to peace were vetoed by the Soviet Union. Jbid., 
188th Mecting, pp. 2098-2099 (1947). The matter was then removed from the agenda of 
the Security Couneil to permit the question to be dealt with by the General Assembly. 
Ibid., 202d Meeting, p. 2405 (1947). 

“Statement of the representative of France, ibid., 168th Meeting, pp. 1552-1553 
(1947); see also the comments of the representative of Belgium, ibid., 134th Meeting, 
p. 843 (1947). 
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guished from a right to investigate. The existence of the former was not 
in dispute. 

The drafting history of Article 34 is also inconclusive. Paragraph 1, 
Chapter VIII, of the Dumbarton Oaks Proposals provided that the 
Security Council ‘‘should be empowered to investigate’’ the disputes and 
situations referred to.2 At the San Francisco Conference, although the 
Canadian delegate in Committee ITI/2 expressed the view that the powers 
of the Council in investigating the nature of disputes should be clarified,‘ 
no such action was taken, and the wording, as reported out of the sub- 
committee, was: ‘‘The Security Council is empowered to investigate... .’’5 
In his report to Committee ITI/2, the rapporteur of the subcommittee com- 
mented that ‘‘the Subcommittee had interpreted this to mean that the 
Security Council had the right [in the original French, ‘‘droit’’] to in- 
vestigate any dispute or situation of the nature referred to.’’® The 
Canadian delegate, in commenting on the report, ‘‘emphasized tie im- 
portance of the power given the Council in this Article.” Neither 
“right” nor ‘‘power’’ is unambiguous with regard to the question whether 
more than mere competence to investigate was granted by its version of 
Article 34. At its 34th meeting, the Co-ordinating Committee changed 
the words ‘‘is empowered to investigate” to ‘‘may investigate.’’ The re- 
port of the Co-ordinating Committee gives no explanation for the change.’ 

In view of the ambiguous nature of the wording of Article 34, the exist- 
ence of an obligation on the part of states parties to the Charter to admit 
investigators sent by the Security Council would seem determinable only 
with reference to the general question of the obligation of Member States 
to obey Security Council decisions. 


Article 25 
Article 25 provides as follows: 


The Members of the United Nations agree to accept and carry. out the 
decisions of the Security Council in accordance with the present 
Charter. 


If this article is applicable to Article 34, it clearly obligates states to permit 
the Security Council to investigate within their territories. During the 
Security Council’s consideration of the Greek question, its applicability to 
the articles of Chapter VI of the Charter, including Article 34, was dis- 
puted because of the use of the term ‘‘decisions.’’ One representative 
stated : 


Under Chapter VI of the Charter, the Council is only called upon to 
make recommendations, whereas the actual settlement of the dispute 
is left to the parties concerned. The Council may recommend a pro- 


3 See. A, par. 1, Ch. VIIL, Dumbarton Oaks Proposals, Doc. No. 1, C/1, 3 U.N.C.I.0O. 
Does. 13 (1945). 

4 Doe. No. 274, ITI/2/6, 12 ibid. 16. 5 Doe. No. 958, TII/2/B/1, ibid. 259. 

6 Emphasis added; Doc. No. 992, III/2/27, ibid. 107, 115. 

T Emphasis added; ibid. 110, 118. 8 Doc. No. WD 434, CO/198, 17 ibid, 268, 
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cedure to be followed in order to put an end to a conflict, but the 
application of this procedure requires the consent of the parties con- 
cerned. In this lies the difference between the decisions of the Council 
taken under Chapter VII and the recommendations provided for in 
Chapter VI.° 


Such a conception of the Charter seems clearly erroneous. As another 
representative 1° pointed out, the Charter nowhere states that the measures 
decided upon by the Security Council are not ‘‘decisions’’ under Article 25, 
and Article 27 specifically refers to ‘‘decisions under Chapter VI.” 

Tacitly admitting that the scope of Article 25 cannot be determined on 
the basis of the term ‘‘decisions,’’ a similar argument was made which 
would give some decisions a greater obligatory force than others: 


We are witnessing an attempt by the representatives of certain Govern- 
ments to prove to us that decisions taken under Chapter VI of the 
Charter, or at least, some of these decisions, have the same force as 
decisions taken under Chapter VII of the Charter. That is a wrong 
point of view, and is not consonant with the United Nations Charter. 
... It is obvious that a Security Council decision to conduet an in- 
vestigation falls into the category of preliminary measures for pacific 
settlement, whereas decisions which the Security Council has to take 
under Chapter VII of the Charter relate to disputes and situations 
which may constitute or do constitute a threat to the peace.™ 


This is, of course, a different argument from the previous assertion that 
actions are ‘‘decisions’’ only if taken under Chapter VII. This argument 
finds support in the Report to the President by the United States Delegation 
to the San Franciseo Conference, which states that ‘‘the right of the 
Security Council to intervene develops by carefully graduated stages only 
as it becomes necessary to do so for the maintenance of peace,’’?? and 
that ‘‘decisions of the Security Council take on a binding quality only as 
they relate to the prevention or suppression of breaches of the peace.’’ 1° 
That Article 25 is not limited to actions under Chapter VII is, how- 
ever, demonstrated by the legislative history of that article. During the 
discussion of this article by the drafting committee at the San Francisco 
Conference, the Belgian delegate proposed an amendment which would 
have limited the decisions of the Security Council to which the obligation 
applied to those under Chapter VIII of the Dumbarton Oaks Proposals."* 
Chapter VIII later became both Chapters VI and VII of the present 


9 The representative of Bulgaria, U.N. Security Council, 2d Year, Official Records, 
156th Meeting, p. 1280 (1947); see also 159th Meeting, p. 1871; 166th Meeting, p. 1521. 

10 The representative of Australia, ibid., 167th Meeting, pp. 1544-1545. l 

11 The representative of the Soviet Union, ibid., p. 1536; see also pp. 1541-1542, and 
statements by other delegates: Bulgaria, ibid., 156th Meeting, pp. 1280-1281; Yugo- 
slavia, ibid., 163d Meeting, pp. 1432-1433; Albania, ibid., 169th Meeting, p. 1599. 

12U. §. Dept. of State Pub. No. 2349, Charter of the United Nations, Report to the 
President of the Results of the San Francisco Conference 86 (1945). This report was 
cited by the Yugoslav delegate. U.N. Security Council, 2d Year, Official Reeords, 163d 
Meeting, p. 1432 (1947). See the effective rebuttal of the French delegate, tbid., p. 1432. 

13 Report to the President, cited above, at 79. " 

14 Doe, No. 555, ITI/1/27, 11 U.N.C.I.O. Does. 380-381 (1945). 
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Charter. In support of this amendment it was argued that paragraph 3 
(the present Article 24) referred to Chapter VIII powers, and that it was 
therefore reasonable to assume that paragraph 4 did as well, and the 
amendment was regarded by its sponsor as merely a clarifying one. In 
response, the United Kingdom and the Union of Soviet Socialist Republics 
insisted that the Security Council should be recognized as having powers 
other than those of Chapter VIIT,?* thus implying an even broader scope 
for the obligation conferred by Article 25. When the Belgian amendment 
was brought to a vote, it received 14 favorable votes to 13 against, but 
failed to achieve the necessary two-thirds majority." This involves a 
decision by the Conference not to limit the obligation imposed by Article 
25 to Chapter VIII, t.e., to Chapters VI and VII of the present Charter. 
To determine accurately the scope of Article 25, it is submitted that it 
must be read in conjunction with Article 24, which provides in part as 
follows: ° 


1. In order to ensure prompt and effective action by the United Na- 
tions, its Members confer on the Security Council primary responsi- 
bility for the maintenance of international peace and security, and 
agree that in carrying out its duties under this responsibility the 
Security Council acts on their behalf. 

2. In discharging these duties the Security Council shall act in ac- 
cordance with the Purposes and Principles of the United Nations. 
The specific powers granted to the Security Council for the discharge 
of these duties are laid down in Chapters VI, VII, VIL, and XII. 


The close relationship of these articles is reflected in the fact that they 
were paragraphs of the same section of the Dumbarton Oaks text. The 
phrase ‘‘in accordance with the present Charter’’ in Article 25 would ap- 
pear to parallel paragraph 2 of Article 24. From the relationship between 
Articles 24 and 25, the scope of the obligation imposed by the latter is de- 
terminable. Read in conjunction with Article 24, Article 25 may be in- 
terpreted as granting the powers necessary to enable the Security Council 
to meet the responsibilities imposed by Article 24. 

What functions of the Council require the mandatory character con- 
veyed by Article 25 in order to enable the Council to meet its primary 
responsibility of maintaining international peace and security? While all 
the functions of the Council authorized by Chapter VII have such a direct 
relationship to the maintenance or restoration of peace that they must be 
considered obligatory, this cannot be said of all the functions authorized 
by Chapter VI. It is not essential to the maintenance of peace that parties 
to a dispute or situation resort to the specific method of settlement, or 
terms of settlement, recommended by the Security Council under Chapter 
VI, so long as they continue their efforts to arrive at a solution. Thus, 
actions by the Council under Articles 36, 37, and 38 are properly termed 
recommendations. It is essential, however, that the parties take measures 
to arrive at a solution, and should they fail to do so, the Security Council 


15 Doe. No, 597, IJI/1/30, ibid. 393-394. 16 Ibid., 394-395. 
17 Ibid. 395. 


1961] POWERS OF INVESTIGATION OF U.N. SECURITY COUNCIL 897 


can require them to do so under Article 83(2). What of the investi- 
gatory power of the Council under Article 34? As is indicated below, 
Article 34 investigations are made for the purpose of determining the 
competence of the Council to deal with a given question. Such a de- 
termination of competence is essential if the Council is to operate at all. 
It follows that the Council’s decision, under Article 34, to investigate 
whether a dispute or situation is likely to endanger the maintenance of 
international peace and security falls within the obligation imposed by 
Article 25, 


Scope and Purpose of Article 34 Investigation 


Article 34 authorizes the Security Council to investigate ‘‘any dispute, 
or any situation which might lead to international friction or give rise to a 
dispute.’’ It has been asserted that this language involves a ‘‘vicious 
circle’? in that an investigation is necessary to determine whether the 
situation ig. one which may lead to international friction or give rise to a 
dispute.** Such an assertion is open to challenge on either of two grounds. 
Either it embodies a misconception regarding the sources of information on 
which Security Council decisions are based, or it gives the term ‘‘investiga- 
tion’’ an unduly broad meaning. 

The Security Council is not a judicial body; persons do not participate 
in its meetings in their individual capacities, nor are its members obligated 
to reach decisions only on the basis of evidence presented before the 
Council. As Article 28(1) of the Charter makes clear, the Security Council 
is composed of states rather than private persons. Each state member of 
the Security Council, in deciding what action the Council ought to take 
on a given matter, is not barred from using, and obviously does use, what- 
ever information on that matter has been received from its diplomatic and 
intelligence operations, and from the press and other information media 
as well. Moreover, states members of the Security Council consult with 
each other, both at the United Nations between meetings and through 
their diplomatie representatives at their respective capitals, on matters on 
the agenda of the Security Council. In the absence of a prohibition in 
the Charter, it is inconceivable that they would do otherwise. The discus- 
sions which take place in the Security Council meetings may also have an 
informational function, in that they may involve the exchange, analysis and 
collation of information acquired by the various members. 

Under these circumstances it is obvious that the proposition that the 
Council must conduct an investigation to determine whether a situation 
is one which may lead to international friction or give rise to a dispute—a 
very modest finding indeed—is unsupportable unless the term “‘investiga- 
tion” is interpreted so broadly as to encompass the fact-finding processes 
of individual states and the entire range of formal and informal discussions 
among Council members. Such an interpretation of the term ‘‘investiga- 


18 Kelsen, Law of the United Nations 390 (1951); on investigation by the Security 
Council generally, see ibid. 387-431, 437-444. 
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tion’’ is equally unsupportable. The normal diplomatie activities of states 
taking place outside Security Council meetings are not a part of a Security 
Council investigation merely because they concern an item on its agenda. 
Nor does the term ‘‘investigation’’ appear warranted with regard to 
ordinary processes of consideration and discussion within the Security 
Council. The Council, like any other parliamentary body, would be 
competent to consider and discuss matters on its agenda in the complete 
absence of any -authorization to investigate. The distinction between 
consideration and discussion on the one hand and investigation on the 
other hand is a difficult question in the case of any parliamentary body. 
In the case of the Security Council it becomes especially complex because 
of its relation to the veto problem; it will be discussed later in that con- 
text.1° It is sufficient at this point merely to reject the proposition. that 
the Security Council is required to conduct an investigation in order to 
determine that a situation might lead to international friction or give rise 
to a dispute. 

The purpose of Investigations under Article 34 should be noted carefully. 
Article 34, by its terms, authorizes an investigation for a specific purpose, 
t.e, ‘‘in order to determine whether the continuance of the dispute or 
situation is likely to endanger the maintenance of international peace and 
security.” The obligation of the parties to seek a solution under Article 33, 
and the right of the Security Council to recommend methods of adjustment 
under Article 36 or terms of settlement under Article 37, are applicable 
only with regard to such disputes or situations. Thus, an express or 
implied determination that the continuance of the dispute or situation is 
likely to endanger the maintenance of international peace and security is 
a finding of competence insofar as action under Chapter VI is concerned. 
Literally construed, Article 34 grants an investigatory power to be used 
only for the purpose of ascertaining facts necessary for a determination of 
competence. This power could not be used to ascertain information not 
necessary for that purpose, nor could it be used at all, once a determina- 
tion of competence has been made by the Council. 

This conception of the powers conferred by Article 34 was to prove of 
great importance once the veto had become a major problem in the Se- 
curity Council. It did not, however, originate in response to that problem ; 
indeed, it was stated as early as the Senate hearings on the ratification of 
the United Nations Charter. Dr. Pasvolsky, speaking for the State De- 
partment, had the following interchange with Senator Thomas: 


SENATOR T'Homas of Utah: I am wondering if we can have a word 
about investigation. ... Is this Security Council power of investigation 
so broad that it includes all fields? 

Mr. Pasvotsky: The Security Council is empowered to make in- 
vestigations here for a definite purpose—for the purpose of determin- 
ing whether or not the continuance of a dispute or situation is likely 
to endanger the maintenance of international peace and security, 
because the Secunity Council, as is indicated later on, takes action only 


19 See below, pp. 903 ff. 
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when it determines that a particular dispute is of such a nature that 
its continuance is likely to endanger the maintenance of peace and 
security.... 

SENATOR THOMAS: Can it study a nation’s behavior to the extent that 
if a certain nation is made a trustee of a backward people, it can step 
in and see whether it is honorably living up to that trusteeship or not? 

Mr. Pasvousky: Senator, may I defer that question until we come to 
the trusteeship question? ... 

SENATOR THOMAS: It is rather important, is it not, Doctor? 

Mr. Pasvotsky: Oh yes. But the importance here is that the in- 
vestigation is for this particular stated purpose.” 


A similar view is reflected in the report of the Canadian Delegation to 
the San Francisco Conference which commented on the powers of the 
Security Council under Chapter VI as follows: 


‘The first step the Security Council must take, once it decides to con- 
sider a dispute or situation, is to determine whether the dispute or situ- 
ation is one which it must deal with. This may require an investigation 
by the Security Council (Article 34). Having decided that the dispute 
is one which it must deal with, the Security Council may do one or 
more of three things in any order it sees fit. It may remind the parties 
of their obligation to settle the dispute by the means of their own 
choice (Article 33, paragraph 2). It may recommend to the states 
concerned in a dispute or situation that they adopt those particular 
peaceful means which, in the opinion of the Security Council, seem to 
be most likely to succeed (Article 36, paragraph 1). It may recom- 
mend terms of settlement to the parties to a dispute (Article 37, para- 
graph 2).% 


It is noteworthy that this report conceives an investigation under Article 
34 as being conducted only for the stated purpose. 

Has this limitation any real significance? Could not the investigation, 
once begun, in fact be continued until all the information believed neces- 
sary for a settlement of the dispute or situation has been uncovered? 
While the diseretion of the Council in determining how much information 
is required to establish the existence of a situation of the nature referred to 
precludes a precise restriction on the exercise of the powers conveyed by 
Article 34, the limitation would clearly bar the continuation of an in- 
vestigation under that article after the Council had determined that a 
dispute or situation existed the continuance of which was likely to endanger 
the maintenance of international peace and security. Moreover, since 
Article 34 obviously contemplates the possibility of a negative finding, 2.e., 
that such a dispute or situation does not exist, an investigation could not 
be continued indefinitely. The inquiry would be open to challenge if no 
report by the investigation commission and finding by the Council had 
issued within a reasonable period of time. Most important, an Article 34 
investigation could not be prolonged to serve as a measure of control in an 


20 Ilearings before the Senate Committee on Foreign Relations, 79th Cong., ist Sesa., 
p. 271 (1945). á 
21 Department of External Affairs, Conference Series, 1945, No, 2, at p. 35 (1945). 
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area involved in a dispute. The stabilizing effect of an investigation has 
been described : 


While the investigation would help to find out whether or not the 
continuance of the situation was likely to endanger the maintenance 
of international peace and security, it would also help to lessen the 
danger, in much the same way as, when a policeman is sent out in 
answer to a complaint, the fact that he strolls down the street has a 
deterrent effect as useful as the information he collects.” 


The existence and benefit of this incidental effect of investigation is not 
disputed, but it is clear that an Article 34 investigation may not validly be 
initiated or prolonged for this purpose. 

Since no reference to investigation appears elsewhere in the Charter than 
in Article 34, may it be concluded that the Council lacks the competence to 
investigate for other purposes, such as, for example, to acquire information 
necessary for recommendations as to procedures of settlement under Article 
36 or terms of settlement under Article 37? On this question Kelsen com- 
ments: 


... Article 84 is the only provision of the Charter expressly pro- 
viding for investigations. Hence the interpretation is possible that 
investigations are authorized by the Charter only for the purpose de- 
termined in Article 34.... [S]uch an interpretation would lead to 
absurd consequences. The Organization cannot properly intervene 
in a situation without an investigation by which facts constituting the 
situation are ascertained. Hence it may be assumed that the Charter 
conferring upon ... the Security Council the function to intervene in 
the various situations ... authorizes these organs to undertake the im- 
vestigations necessary to fulfill their functions.” 


This analysis, or any analysis which assumes that the Security Council 
must investigate before intervening in a situation, must be rejected. As 
has already been indicated, members of the Security Council have sources 
of information outside the Security Couneil. Moreover, within the Security 
Council considerable information can be obtained pursuant to the Council’s 
powers of consideration and discussion. These sources are available to 
provide the Security Council with information for the performance of all 
its functions.** To term the use of these sources of information a Security 
Council ‘‘investigation’’ is to create the very dilemma from which Kelsen 
extricates himself on the grounds of ‘‘absurd consequencees.’’ 

These sources of information may even serve as an alternative to an 
Artiele 34 investigation. The wording of Article 34 is permissive: ‘‘The 
Security Council may investigate... .’’ The Council is not required to 
conduct an Article 34 investigation before finding that the continuance of 
the dispute or situation is likely to endanger the maintenance of interna- 


22 Hasluck, Workshop of Security 124 (1948). 

23 Kelsen, op. cit. note 18 above, at 391. 

241¢ is necessary to distinguish between fact-finding and the use of observers as a 
method of settlement under Art. 36(1). In the latter case U.N. personnel at the seene 
serve as a control on présent events rather than as a source of information on past 
events. See below, at p. 915. 
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tional peace and security. In every case in which the Security Council 
acts under Chapter VI to deal with a situation, without a prior Article 34 
Investigation, the determination of its competence is presumably based on 
information originating from these sources. 


Article 39 


Another possible basis of fact-finding activities may be present im 
Chapter VII. While the practice of the Security Council has not raised 
this question, it seems likely that a right of investigation under Chapter 
VII may be found in Article 39: 


The Security Council shall determine the existence of any threat to the 
peace, breach of the peace, or act of aggression and shall make recom- 
mendations, or decide what measures shall be taken in accordance with 
-Articles 41 and 42, to maintain or restore international peace and 
security. 


This article is obviously similar in function to Article 34, since the Coun- 
eil’s competence to act under Chapter VII presupposes the existence of a 
threat io the peace, breach of the peace, or act of aggression. Does the 
capacity of the Security Council to ‘‘determine’”’ (French: ‘‘constaie,’’ 
Spanish: ‘‘determanard’’) the jurisdiction of the Council include the compe- 
tence to conduct an investigation to ascertain the facts on which sueh a 
determination could be based? The considerations of necessity which led 
to the conclusion that the Security Council may conduct an investigation 
with which Member States must co-operate for the purpose of determining 
its competence under Chapter VI, would seem equally applicable to 
Chapter VII. 

While there is slight evidence that this matter was even considered by 
most delegates at the San Francisco Conference, one delegation appears to 
have done so. The Bolivian Delegation to the San Francisco Conference 
urged an amendment to paragraph 2 of Chapter VIII, Section B, of the 
Dumbarton Oaks text, which became the present Article 39. This amend- 
ment provided for certain automatic measures to be taken in the event 
that the Council determined that an act of aggression had occurred, and 
clearly assumed that such a determination might involve an investigation. 
Ut provided in part: 


If the nature of the acts investigated entails designating a state as an 
aggressor ... these measures should be applied immediately... .*° 


While the Bolivian amendment was rejected,” it does not appear that its 
assumption that the power of the Security Council to determine the juris- 
dictional facets of Chapter VII included the power to investigate, caused 
that rejection. The drafting history of Article 39 does not reveal a posi- 
tion contrary to the Bolivian position on this question taken by any delega- 
tion. 


25 Doe. No. 2, C/14(r), 8 U.N.C.LO. Does. 584 (1945). j 
26 Doc, No. 502, ITI/3/22, 12 ibid. 349. 
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Assuming that an investigation can be conducted under Article 39, it is 
apparent that it would be within the obligation imposed by Article 25. The 
arguments made against the compulsory character of an Article 34 in- 
vestigation would be largely inapplicable in the case of an investigation 
under Article 39. As a measure under Chapter VII, such an investigation 
would not be subject to the argument that actions taken by the Council 
under Chapter VI are entirely recommendatory. The compulsory nature 
of Chapter VII measures was frequently acknowledged during the Security 
Council’s discussion of the Greek case.’ 


Enforcement of Investigatory Powers 


How may the obligation imposed by Article 25 with regard to actions 
under Articles 89 and 34 be enforced on a Member? ‘This question was 
discussed, with regard to Article 34, during the Security Council’s.con- 
sideration of the Greek case. One representative stated that in the event 
a Member refused to permit an Article 34 investigation within its ter- 
ritory, ‘‘such a refusal ... would lay it open... to much graver charges 
and action under another Chapter of the Charter,’’** but he did not 
identify the chapter or explain how the charges would be brought; pre- 
sumably he referred to Chapter VII. Another representative, on the 
contrary, argued that Article 34 was merely recommendatory on the 
grounds that, if it were otherwise regarded, the enforcement problem would 
vitiate the distinction between Chapters VI and VII of the Charter: 


[T]he USSR delegation cannot share the view of certain representa- 
tives that decisions in connexion with the pacific settlement of disputes 
(under Chapter VI of the Charter) are of a compulsory character. If 
we take that path we shall inevitably reach the conclusion that, if a 
state does not fulfill certain recommendations, some other measures 
must automatically be applied to it. The question then arises: What 
other measures? Obviously, compulsory measures. But, in that 
event, the whole of Chapter VI regarding the pacific settlement of 
disputes loses its significance and meaning. All that should be left in 
the Charter, then, is Chapter VII, which provides for taking com- 
pulsory decisions. Such is the absurd conclusion to which this concept 
leads.*® 


The sanctions provided for in Chapter VII are applicable to action with 
respect to threats to the peace, breaches of the peace, and acts of aggression. 
Since the Security Council should not call for an investigation under 
Articles 34 or 39 if it considers that the facts already established warrant a 
determination that there exists a threat to the peace, breach of the peace, or 
act of aggression, the question is raised whether the refusal of a Member to 
permit an Article 34 or Article 39 investigation within its territory would 


27 U.N. Security Council, 2d Year, Official Records, 156th Meeting, p. 1280 (1947); 
ibid., 159th Meeting, p. 1371; 160th Meeting, p. 1379; 166th Meeting, p. 1521. 

28 The representative of the United States, U.N. Security Council, 2d Year, Official 
Records, 162d Meeting, p. 1423 (1947). 

29 Ibid., 167th Meeting, pp. 1536-1539; see also the argument of the Soviet delegate, 
ibid., 160th Meeting, p. 1379. 
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justify a determination by the Council that there exists a threat to the 
peace, breach of the peace, or act of aggression. When a Member refuses 
to permit an investigation, the situation is changed in three important 
respects. First, the refusal of the Member to permit the investigation is 
violative of the Member’s obligations under the Charter, and indicates that 
it does not fully recognize those obligations. Second, it evidences an 
unwillingness to co-operate with the Council in the reduction of interna- 
tional tension. Third, the refusal to permit an investigation raises the 
inference of a desire to conceal the factual situation. These factors could 
be considered by the Council, and might justify a finding that the situation 
which the Council had sought to investigate is a threat to peace. Such 
a finding would establish the competence of the Council to impose Chapter 
VII sanctions. 

This conclusion is in conformity with the language of Articles 41 and 42 
under which the Council ‘‘may decide what measures... are to be em- 
ployed to give effect to its decisions.’’ The reference to the decisions of 
the Council reflects the obligation in Article 25 ‘‘to accept and carry out 
the decisions of the Security Council.”’ 


PRACTICE OF THE SECURITY COUNCIL ON INVESTIGATIONS 


While analysis of the Charter indicates both the obligation of Members 
to permit Article 34 investigations within their territories and the ability 
of the Security Council to enforce this obligation by sanctions, the im- 
portance of the obligations imposed and powers granted by Article 84 has 
been limited in practice. The Council’s voting requirements have required 
it to rely for the acquisition of information mainly on its general powers of 
consideration and discussion. Article 27 of the Charter provides as fol- 
lows: 


1. Each member of the Security Council shall have one vote. 

2. Decisions of the Security Council on procedural matters shall be 
made by an affirmative vote of seven members. 

3. Decisions of the Security Council on all other matters shall be 
made by an affirmative vote of seven members including the concurring 
votes of the permanent members; provided that, in decisions under 
Chapter VI, and under paragraph 3 of Article 52, a party to a dispute 
shall abstain from voting. 


As is generally known, this voting formula was not readily agreed upon. 
Disagreement on the question of voting in the Security Council caused that 
portion of the draft Charter to be left blank at the Dumbarton Oaks Con- 
ference, and it was not until the Yalta Conference that an acceptable 
formula was devised.2° Opposition to this formula was encountered at the 
San Francisco Conference, and a set of questions concerning the operation 
of the proposed voting formula was submitted to the four Sponsoring 


30 This voting formula was first communicated to the participants in the San Francisco 
Conference in the document which invited them to attend. See Doc. No. 3, G/2, 1 U.N. 
C. I. O. Does. 1-2 (1945). i 


904 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 55 


Powers.’ The Sponsoring Powers elected not to answer the questions 
specifically, but to make a general statement of the way in which Article 27 
was to operate. That statement, which was subsequently adhered to by 
France, provided, in part, as follows: 


2. [U]nder the Yalta formula a procedural vote will govern 

. the decisions made under [Articles 28, 29, 80, 31 and 32]. This means 

that the Council will, by a vote of any seven of its members, adopt or 

alter its rules of procedure ;... establish such bodies or agencies as it 
may deem necessary for the performance of its functions.... 

3. Further, no individual member of the Council can alone prevent 
the consideration and discussion by the Council of a dispute or situation 
brought to its attention under [Article 35]. Nor can parties to such 
a dispute be prevented by these means from being heard by the Council. 

4. Beyond this point, decisions and actions by the Security Council 
may well have major political consequences and may even initiate a 
chain of events which might, in the end, require the Council under its 
responsibilities to invoke measures of enforcement under [Chapter 
VIIJ. This chain of events begins when the Council decides to make 
an investigation. .. . Itis to such decisions and actions that unanimity 
of the permanent members applies. 

5. To illustrate: In ordering an investigation, the Council has to 
consider whether the investigation—-which may involve calling for re- 
ports, hearing witnesses, dispatching a commission of inquiry, or other 
means—might not aggravate the situation. After investigation, the 
Council must determine whether the continuance of the dispute or 
situation would be likely to endanger international peace and security. 
If it so determines, the Council would be under obligation to take 
further steps.... 


IT 


2... . {I]t will be unlikely that there will arise in the future any 
matters of great importance on which a decision will have to be made 
as to whether a procedural vote would apply. Should, however, such 
a matter arise, the decision regarding the preliminary question as to 
whether or not such a matter is procedural must be taken by a vote of- 
seven members of the Security Couneil, including the concurring votes 
of the permanent members.*? 


A few aspects of the Statement should be noted. In section I, paragraph 
2, examples were given of questions to be decided by a procedural vote, and 
one of these was to ‘‘establish such bodies or agencies as it may deem 
necessary for the performance of its functions.’’ This language para- 
phrases Article 29,5 and is unclear in cases where a function of the body 
or agency is one which would require a non-procedural vote if performed 
by the Council itself. It seems obvious, however, that the granting of 
such a function should be by a non-procedural vote. 


81 Doc. No. 855, JII/1/B/2(a), 11 ibid. 699-709. 

32 Doc. No. 852, I1I/1/37(1), 11 ibid. 711-714. 

88 Art, 29: ‘The Security Council may establish such subsidiary organs as it deems 
necessary for the performance of its functions.’’ 
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In the third and fourth paragraphs of the same section there was a hiatus 
which was to prove of great importance in the practice of the Security 
Council. The third paragraph specified that the unanimity requirement 
does not apply to the ‘‘consideration and discussion by the Council of a 
dispute or situation.’ The fourth paragraph indicated that the unanimity 
of the permanent members of the Council is required for that body to order 
or conduct an investigation. The investigation referred to in this para- 
graph was clearly the limited-purpose investigation authorized by Article 
34; no reference was made in the Statement to a finding that the continua- 
tion of the dispute or situation would be likely to endanger the maintenance 
of peace until after the investigation, nor was any reference made to the 
possibility of a subsequent investigation. While it may be argued that 
the term ‘‘investigation’’ in the Four-Power Statement was intended to 
cover all the fact-finding activities of the Council regardless of purpose, 
such dn argument finds little support in the language of the Statement. 

Under these circumstances, the scope of the Security Council’s powers of 
consideration and discussion is obviously of great importance. The power 
of consideration and discussion of parliamentary bodies usually includes 
the ability to receive, collate, and draw conclusions regarding the facts of 
matters under discussion. In the case of the Security Council, whose 
members have, as has already been indicated, several important sources of 
information external to the Council, the statements of members in Council 
meetings could be expected to contain this information. Similarly, in- 
formation could be received from Members of the United Nations not mem- 
bers of the Council under Article 31; and the right of the Council to call 
upon the Secretary General to provide available information would hardly 
be disputed. Whether information could be received, as a part of the 
discussion and consideration of a question, from persons not representa- 
tives of Members or of the Secretary General was not specified in the 
Charter or in the Four-Power Statement. The Council’s own construction 
of its powers of consideration and discussion was made clear when it 
adopted its rules of procedure. 

At the first meeting of the Security Council, the Provisional Rules of 
Procedure ** were adopted without objection. Rule 39, appearing in the 
chapter of the Rules entitled ‘‘Conduct of Business,’’ provided as follows: 


The Security Council may invite members of the Secretariat or other 
persons, whom it considers competent for the purpose, to supply it 
with information or to give it other assistance in examining matters 
within its competence. [Emphasis added.] 


This rule had not been a part of the original set of rules submitted by the 
Executive Committee to the Preparatory Commission,** but it was adopted 


34 U.N. Doc. 8/96 (1946); the Rules were prepared by the Preparatory Commission 
and submitted in Preparatory Commission, Report 26 (PC/20) (1945). 

35 U.N. Security Council, 1st Year, Official Records, 1st Meeting, p. 11 (1946). 

36 Executive Committee of the Preparatory Commission, Report 42 (PC/EX/113/Rev. 
1) (1945). This rule was in the first draft of the rules of prdcedure submitted to the 
Executive Committee by the Secretariat on Sept. 28, 1945. Doe. PC/EX/SC/17 at 6 
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by the Preparatory Commission for submission to the Security Council.*’ 
In adopting it without objection the Security Council unanimously recog- 
nized its competence, as a part of its conduct of business and without refer- 
ence to the powers granted by Article 34, to invite persons not representing 
Members or the Secretary General to provide information on matters under 
its consideration. This is not to suggest that the Council could create for 
itself new powers, or limit the scope of Article 34, by so providing in its 
rules of procedure. The issue presented to the Council was the extent of 
its undisputed powers of discussion and consideration. In the absence 
of pertinent provisions in the Charter or in the Four-Power Statement, it 
was appropriate and necessary that the Council make this determination.** 
Article 34 was not limited by this determination ; it was limited by its own 
terms. 

As the use of the term ‘‘invite’’ indicates, co-operation with an inquiry 
of the nature contemplated in Rule 39 would not be compulsory: The 


(1945). It was also in a draft submitted by a member of the Canadian Delegation in 
his personal capacity on Oct. 2, 1945. Doe. PC/EX/SC/17/Rev. 1 at 13 (1945). At 
the 14th meeting of Committee 2 of the Executive Committee, following a discussion 
whether the rules submitted to the Security Council should be a complete set or merely 
those necessary to deal with the items on the provisional agenda of the first meeting of 
the Security Council, which was also being prepared by the Executive Committee, a 
number of rules, including the present Rule 39, were put to a vote. A majority of the 
Executive Committee, but not the requisite two-thirds, voted in favor of their inclusion. 
Doe. PC/EX/SC/32 at 5-6 (1945). The Committee, at the suggestion of the President, 
subsequently decided to list the unadopted rules in its report, without recommending 
their adoption by the Preparatory Commission. Doc. PC/EX/SC/36 at 3 (1945). 

87 When the report of the Executive Committee was considered by the Preparatory 
Commission, this rule appeared, with several others, in a footnote, indicating proposed 
rules which had received a simple majority, but less than the requisite two-thirds 
majority. During consideration of the provisional rules of procedure for the Security 
Council this rule was introduced by the representative of Syria. Doe. PC/SC/15 at 14 
(1945). The representative of the United States expressed the view that this rule was 
not necessary to give the Security Couneil the necessary minimum of rules in order to 
establish itself. Both opponents and proponents of the proposed rule took the position 
that the Security Council had this right even in the absence of the rule; the opponents 
thus regarded the rule as unnecessary, while the proponents urged that the existence of 
such a rule would serve as ‘‘a direct invitation to people to submit to the Security 
Council information they believed to be of value to it.’’ Jbid, The proposed rule was 
adopted in Committee 2 of the Commission by twelve votes to five. Ibid. at 15. In 
introducing the report of Committee 2 to the Preparatory Commission in plenary session, 
the representative of Poland, as Chairman of the Committee, listed the new rule among 
the most important changes in the rules of procedure submitted by the Executive Com- 
mittee. U.N. Preparatory Commission, Journal 104 (1945). The provisional rules of 
procedure of the Security Council were approved by the Commission without objection. 
Ibid. at 105. 

38 ‘*In the course of the operations from day to day of the various organs of the 
Organization, it is inevitable that each organ will interpret such parts of the Charter 
as are applicable to its particular functions. This process is inherent in the function- 
ing of any body which operates under an instrument defining its functions and powers. 
It will be manifested in the function of such a body as the General Assembly, the 
Security Council, or the International Court of Justice.’’ Report of special committee 
on interpretation*of the Charter appointed by Commission IV. Doc. 887, IV/2/39, 13 
U.N.C.I.O. Does. 668 (1945). 
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methods used in Rule 39 and Article 34 inquiries, however, need not differ. 
To ‘‘invite... persons ...to supply ...information,’’ as provided in Rule 
39, differs little from ‘“hearing witnesses,’’ as provided in the Four-Power 
Statement. It does not appear, moreover, that the site of the inquiry was 
restricted in Rule 39 or in the Statement. Action under Article 34, which 
would require a non-procedural voting majority in the Couneil, and action 
under Rule 39, which, as a part of the Council’s conduet of business, would 
require only a procedural voting majority, were distinguishable only on the 
basis of the purpose of the inquiry and its compulsory or non-compulsory 
nature. 


Spanish Case 


The issue of the Security Council’s power of investigation first arose 
during the Council’s consideration of the Spanish question. At the 34th 
Meeting of the Security Council, the Polish representative offered a resolu- 
tion which stated that ‘‘the existence and activities of the Franco regime 
in Spain have led to international friction and endangered international 
peace and security,” and called for Members to sever their diplomatic rela- 
tions with Spain under Articles 39 and 41.°° In response, several repre- 
sentatives urged that such action not be taken until after the Council had 
investigated the matter. By a resolution ** proposed by the representative 
of Australia at the 35th Meeting, the Council would have decided to in- 
vestigate the situation in Spain ‘‘in accordance with Article 34,” and to 
appoint a committee to ascertain whether the situation in Spain was one 
essentially within the domestic jurisdiction of that state, whether that 
situation was one which might lead to international friction or give rise to 
a dispute, and, if so, whether the continuance of that situation was likely 
to endanger the maintenance of international peace and security. The 
committee would be authorized to 


examine statements made before the Security Council concerning 
Spain, to call for further written statements and documentary evi- 
dence from Members of the United Nations and from the Franco 
regime, and to make such other inquiries as it may deem fit. 


Adoption of this resolution would undoubtedly have required the affirma- 
tive vote of the Soviet Union, which had previously expressed its opposi- 
tion to the delay which would result from an investigation, and its support 
of the Polish resolution. At the 37th Meeting the Australian representa- 
tive revised his resolution: the reference to Article 34 was omitted; the 
investigatory body was referred to as a subcommittee rather than a com- 
mittee; the function of the subcommittee was altered so that the sub- 
committee was now authorized ‘‘to call for further statements, documents, 
and evidence and to conduct such inquiries as it may deem necessary.” The 
purpose of the deletion of the reference to Article 34, as explained by the 


39 U.N. Security Council, 1st Year, Official Records, 34th Meeting, p. 167 (1946). 


40 Ibid., 35th Meeting, pp. 182, 194, 199; 87th Meeting, pp. 20-231, 
41 [bid., 35th Meeting, p. 198. 42 Ibid., pp. 185-193, 
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Australian delegate, was ‘‘to enable the proposed body to be brought in 
under Article 29 as a subsidiary organ.’’** At the 38th Meeting, a resolu- 
tion “4 was submitted by a drafting committee composed of France, Poland, 
and Australia. This resolution stated the resolve of the Council 


to make further studies in order to determine whether the situation in 
Spain has led to international friction and does endanger international 
peace and security, and if it so finds, then to determine what practical 
measures the United Nations may talke,’’ 


and appointed a subcommittee to ‘‘examine the statements made before 
the Security Council concerning Spain, to receive further statements and 
documents, and to conduct such inquiries as it may deem necessary.” At 
the 39th Meeting this resolution was adopted, with changes, by ten af- 
firmative votés, the Soviet Union abstaining. Immediately before the 
vote the Soviet representative asserted that, even as redrafted, the resolu- 
tion could not be adopted over his negative vote.*® Both the United States 
and the Netherlands representatives reserved their positions regarding the 
Soviet assertion.*” 

The stated basis on which the second Australian resolution, and in- 
ferentially the resolution finally adopted by the Council, was distinguished 
from the first Australian resolution was that the latter was pursuant to 
Article 34, whereas the former relied on Article 29. Since Article 29 
authorizes the Council to create subsidiary organs to perform its functions, 
the receipt of information could be undertaken by a subsidiary organ as 
validly as by the Council itself. The distinction drawn by the Council be- 
tween the receipt of Information under the Council’s general procedural 
powers and an investigation under Article 34 is discernible in a comparison 
of the first Australian resolution and the resolution finally adopted. The 
latter resolution omitted any reference to Article 34, referred to the in- 
vestigatory body as a subcommittee rather than a committee or a commis- 
sion, and avoided the use of the term ‘‘investigation’’ in describing the 
function of the body. The final resolution, unlike the first Australian 
proposal, did not limit the purpose of the investigation to the determination 
whether the situation was one likely to endanger the maintenance of inter- 
national peace and security, but required the information whether the situa- 
tion had led to international friction and did endanger the maintenance 
of peace. Moreover, the final resolution also contemplated inquiry into 
the question of what practical measures the United Nations might take 
regarding the situation. This change in the stated purpose of the investi- 
gation was presumably intended to take the revised text out from under 
the express terms of Article 34. Finally, the language describing func- 
tions conferred by the final resolution appears to recognize that the sub- 
committee could not require that statements and documents be submitted 
to it. 


42 Thid., 87th Mooting, p. 216. 44 Ibid., 38th Meeting, p. 239. 
45 Ibid., 39th Meeting,«p. 245. 46 Ibid., p. 243. 
47 Ibiđ., pp. 245, 244, 
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Corfu Channel Case 


More than a year later a not inconsistent distinction between an investiga- 
tion commission appointed under Article 34 and a subcommittee appointed 
under Article 29 was drawn in the Security Council in a slightly different 
context. During the Council’s consideration of the complaint of the 
United Kingdom arising out of the mining of the Corfu Channel by 
Albania, the Australian representative offered a resolution calling for the 
appointment, ‘‘as a preliminary step in the consideration of the incidents 
in the Corfu Channel,’’ of a subcommittee whose function would be 


to examine all the available evidence .. . and to make a report to the 
Security Council... on the facts of the case as disclosed by such 
evidence.*® 


Prior to voting on this resolution, the United Kingdom delegate asked 
whether he was entitled to vote on the resolution, pointing out that, if the 
appointment of the subcommittee was non-procedural, he, as a party to 
the dispute, was barred by Article 27(8) from voting, whereas, if the ap- 
pointment was procedural, no such limitation applied.*® Although the 
Soviet delegate asserted that, since the proposed subcommittee was for the 
purpose of conducting an investigation, its establishment could not be a 
procedural matter, the President ruled that the United Kingdom delegate 
might participate in the voting, since the function of the committee was 
not investigation : 


[T]he task of the subcommittee will be only to examine information 
which has reached the Council in order to classify it and to present it 
in a convenient form... . If we study the various Articles of Chapter 
VI, we see that the establishment of a subcommittee, such as that pro- 
posed by the Australian resolution, is not among the decisions and 
recommendations mentioned in that Chapter. 


Several representatives, including the United States representative," sup- 
ported the ruling of the President. 

The Colombian representative argued, apparently with reference to the 
purpose for which an investigation is authorized by Article 34, that the 
word ‘‘investigation’’ is used in a restricted and technical sense? The 
Syrian delegate stated: 


Whether the decision to bring an investigation can be classified as a 
decision in which the parties to the dispute shall abstain from voting, 
is decided by the purpose for which the investigation is instituted. In 
other words, to come within the provisions of Article 34, an investiga- 
tion must be aimed at discovering whether the dispute or situation is 
likely to endanger the maintenance of international peace and security. 
I think the proposal of the Australian delegation for the formation of 
the subcommittee was not directed towards this end. The proposed 
subcommittee will not be created in order to find out whether the 
existing situation between these two States in question would be likely 


48 Ibid., 2d Year, 111th Meeting, pp. 364-365 (1947). 
49 Ibid., 114th Meeting, p. 425. 50 Ibid. i 
oi Ibid., p. 426. 52 Ibid., p. 429. 


910 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


to endanger the maintenance of international peace and security, but 
simply to clarify certain ambiguities in the statements which we have 
heard from both parties. For this reason, I consider that the parties 
to this dispute are not Ophea to abstain ‘from voting under Chapter 
VI of the Charter.®* 


The Australian proposal was adopted by eight affirmative votes, including 
that of the United Kingdom, with three abstentions.*4 


Greek Case 


The “‘limited purpose’’ conception of Article 34 was, however, seriously 
compromised during the Council’s consideration of a United States draft 
resolution appointing a commission and authorizing it, among other ac- 
tivities, to investigate border violations occurring along the Greek frontier.” 
The investigation authorized was a compulsory one under Article 84, in 
that the commission was given the authority to function on either side of 
the frontier and to call upon nationals or officials of the governments in- 
volved to testify before it on any matter within its competence. An 
amendment offered by the French representative ** would have changed the 
preamble to state that the Security Council found that a dispute existed 
which was likely to endanger the maintenance of international peace and 
security. Although the sponsor accepted the amendment,” the Syrian 
representative objected, calling attention to the limited nature of the find- 
ing envisioned by Article 34: 


As long as the United States proposal and the proposals of the Com- 
mission of Investigation state that a commission should be established 
now, or that the existing Commission should continue, the purpose, the 
object, and the justification for these proposals lies in the necessity 
for determining whether or not the situation is likely to endanger in- 
ternational peace and security. Therefore, I think we would be 
prejudging the case if we put it as it is in the French preamble. The 
act of investigation would be over. There would be no necessity for 
continuing the investigation as long as we accepted or admitted or 
determined that the prolongation of the present situation might en- 
danger international peace and security.*® 


In reply the United States representative argued: 


The United States delegation is not able to accept in its entirety the 
interpretation just given by the representative of Syria... . If the 
Council can order and carry out an investigation leading to such a 
conclusion [that a situation or dispute endangering peace exists], it 
seems to my delegation that it is inherent in the powers conferred by 
Article 34, and conferred by other provisions of the Charter relating 
to the duties and functions of the Security Council, that it may con- 


53 Ibid., p. 430. 54 Ibid., p. 431. 

55 U.N. Doe. 8/391 (1947). 

56 U.N. Security Council, 2d Year, Official Records, 162d Meeting, pp. 1416-1417 
(1947). e 

57 [bid., p. 1422% 58 Ibid., pp. 1428-1424, 
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tinue to make such investigations as long as it thinks that the situation 
exists." 


The French representative, while paying tribute to the Syrian representa- 
tive as ‘‘an excellent jurist,” and admitting that the argument of the 
latter “‘finds rather strong support in the terms of Article 34,” suggested 
that Article 34 should not be applied literally, but in accordance with its 
purpose. He continued: 


I feel that if the Security Council has had the power to initiate an 
investigation for the purpose of obtaining information, and of ascer- 
taining whether a situation endangering peace exists, it is reasonable 
to suppose that it can continue this investigation when the situation 
itself seems likely to continue. For such a situation can become ag- 
gravated, can become more threatening to peace; it can disappear, or 
on the contrary, it can become more serious. It would be rather para- 
doxical, I think, that an investigation could be continued if it did not 
find there was a threat to the peace, if it left the matter in doubt, but 
could not be continued in the most serious situation, that is, one in 
which a threat to the peace was found to exist.® 


The interpretation of Article 34 suggested by the Syrian representative 
was also disputed by the Brazilian * and Australian € representatives. 
The Security Council subsequently adopted the preambular paragraph 
embodying the French amendment,® but the entire resolution was vetoed 
by the Soviet delegate.*4 It has been suggested © that the fact that the 
resolution involving the disputed preambular paragraph was not adopted 
should not obscure the fact that a large majority of the Council believed 
it had the power under Article 34 to continue the investigation. 

The implications of this action were most serious. Without a sound 
distinction between investigation under Article 34 and the receipt of in- 
formation under the Council’s general procedural powers as set out in 
Rule 39, the way would be open for an assertion that all fact-finding ac- 
tivities by the Council are based on Article 34, and thus require the con- 
currenee of the permanent members of the Security Council. In affirming 
its authority to conduct an investigation under Article 34 for a purpose 
broader than that specified in that article, the Council compromised the 
fundamental basis of that distinction. 


Czechoslovak Case 


The Soviet Union was not negligent in pressing its advantage in the 
Czechoslovak question, which arose from the overthrow of the Czech Gov- 
ernment by Communists in February, 1948. It was apparent that the 
threat of Russian military intervention had been a factor in the decision 
of the Czech Government to yield to the local Communists. During the 


59 Tbid., p. 1424, 60 Ibid., p. 1426. 
61 Ibid., 163d Meeting, p. 1428. 62 Ibid., pp. 1433-1434. 
63 Ibid., 170th Meeting, pp. 1602-1603. 6 Zbid., p. 1612. 


65 Goodrich & Simons, The United Nations and the Maintenanee of International 
Peace and Security 178 (1955). i 
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Council’s discussion the Chilean delegate urged the appointment of an 
investigatory group under Article 34, even though he recognized that such 
a group would not be permitted to enter Czechoslovakia.** Similarly, Mr. 
Papanek, who had been the representative of Czechoslovakia to the United 
Nations prior to the overthrow, appeared before the Council under Rule 39 
and told the Council that the situation in Czechoslovakia constituted a threat 
to international peace which the Council should investigate under Article 
34.67 Subsequently, the Chilean delegate offered a resolution by which the 
Council would resolve to appoint a subcommittee, and instruct this sub- 
committee to receive or hear evidence, statements and testimonies in regard 
to the situation in Czechoslovakia ‘‘without prejudice to any decisions 
which may be taken in accordance with Article 34 of the Charter.” 8 The 
resolution did not term the function of the subcommittee ‘‘investigation,’’ 
and it found that the situation in Czechoslovakia ‘‘may endanger interna- 
tional peace,’’ thus obviating a finding of the nature envisaged in Article 34. 

That the subcommittee was to be based on the general procedural powers 
of the Council rather than on Article 34 was affirmed by the United States 
and Chilean representatives. The latter argued that there was ‘‘no ques- 
tion of setting up an investigating committee, but only a subcommittee of 
the Council which would do with six or seven witnesses what the full 
Council did with Mr. Papanek, that is, hear them.’’® Similarly, the 
United Kingdom argued that there was no question of an investigation 
leading to a ‘‘chain of events.’’ 7 

In view of the opposition to the resolution, the President (Parodi of 
France) first raised the preliminary question referred to in Section II of 
the Four-Power Statement, and upon the negative vote of the Soviet dele- 
gate, indicated that the vote on the Chilean resolution would be taken as 
on a non-procedural matter. On voting on the resolution, a negative vote 
was cast by the Soviet delegate, and the resolution was declared not 
adopted.” 

In ruling on the preliminary question, the President commented on the 
term ‘‘investigation’’ as used in the Four-Power Statement: 


I had wondered whether ... the word ‘‘investigation’’ [im the Four- 
Power Statement] could not be interpreted as applying to the sending 
of a commission to conduct an inquiry on the spot and whether, there- 
fore, a distinction might not be drawn between that and an investiga- 
tion to be carried out directly by a subsidiary organ of the Security 
Couneil. 

However, if we refer to paragraph 5 of Part I of the Declaration, 
we find the following: ‘‘To illustrate: in ordering an investigation, the 
Council has to consider whether the investigation—which may involve 
calling for reports, hearing witnesses, dispatching a commission of in- 
quiry, or other means—might not further aggravate the situation.’’ 


66 U.N, Security Council, 3d Year, Official Records, 268th Meeting, pp. 107-108 (1948). 
67 Ibid., 272d Meeting, pp. 203, 191. 68 Ibid., 281st Meeting, p. 2. 

69 Ibid., 303d Meeting, pp. 5, 33-35. 70 Ibid., 305th Meeting, p. 33. 

72 Ibid., 308d Meeting, pp. 28-29. 
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In those circumstances, I consider that the word ‘‘investigation’’ 
which appears in the first line of that paragraph, is used in its widest 
meaning, and I think it applies to the situation now before us.” 


Although the President’s ruling was challenged by several delegates, it was 
sustained by the Council when put to a vote.’ 

The comment of the President of the Council illustrates how well the 
Sovict maneuver had succeeded. It would have sufficed for the President 
merely to rule that the negative Soviet vote on the preliminary question 
established that the adoption of the resolution required the affirmative vote 
of the permanent Members of the Council. The President’s statement, 
however, went beyond a procedural ruling and supported the Soviet posi- 
tion based on the Four-Power Statement, and by implication justified the 
Soviet veto of the preliminary question. 


Resolution 267 (III) 


A valid distinction exists between the compulsory, limited-purpose in- 
vestigation contemplated by Article 34 and the receipt of voluntarily sub- 
mitted information under the Counceil’s general procedural powers, but the 
action of the Council in the Greek case tended to obscure this distinction. 
The Security Council was thus faced with the problem of the use by a 
permanent member of the power granted by Section II of the Four-Power 
Statement to enlarge the effect of the unanimity voting requirement set 
out in Section [. The obligation of the Council to decide by a non-pro- 
eedural vote the preliminary question whether a matter before it is pro- 
cedural or non-procedural had been included in the Four-Power Statement 
on the stated assumption that 


it will be unlikely that there will arise in the future any matters of 
great importance on which a decision will have to be made as to 
whether a procedural vote would apply. 


In fact, the ‘‘double veto’’ had been used repeatedly." The danger existed 
that continued abuse of this practice could paralyze the Council. 

The response to this threat came in the General Assembly, which is 
authorized by Article 10 to 


discuss... any matters... relating to the powers and functions of any 


organs ... [and to] make recommendations to the .. . Security Council 
... on any such... matters. 
72 Ibid., p. 20. 73 Ibid., pp. 26-27. 


74 The use of the ‘‘double veto’’ in the Czechoslovak case was not unique. It had 
heen used by the Soviet delegate in a later stage of the Spanish case to prevent adoption 
of a resolution which would have kept the question on the list of matters of which tho 
Council was seized without prejudice to the right of the General Assembly to act on the 
question. Ibid., lst Year, 49th Meeting, pp. 413-422 (1946). During a later stage of 
the Greek ease, a Soviet ‘‘double veto’’ prevented the adoption of a U. S. motion to 
refer the case to the General Assembly. Jbid., 2d Year, 202d Meeting, pp. 2399-2400 
(1947). Shortly after the use of the ‘‘double veto’’ in the Czechoslovak case, its use 
was debated with regard to a resolution which forwarded ¢he reports of the U.N. 
Atomic Energy Commission to the General Assembly. Jbid., 3d Year,*325th Meeting, pp. 
13-20 (1948). 
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The measure used was an itemization of decisions whose non-procedural 
nature was unquestionable. Such a clarification, without departing from 
Section I of the Four-Power Statement, would help prevent legitimate 
disputes as to whether a question was procedural or non-procedural, and 
would thus minimize the function of the preliminary question envisaged in 
Section IT. It is obvious that this itemization would have only recom- 
mendatory status; the Council would decide in each case whether or not to 
follow it. It was nevertheless prudent that any curb of the ‘‘double veto’’ 
be made on the basis of a thorough, broadly based study.” 

By Resolution 117(IT) the General Assembly requested its Interim Com- 
mittee to study the problem of voting in the Security Council”? The 
Interim Committee adopted a list of possible decisions which the Security 
Council might take, and recommended to the General Assembly that the 
latter body recommend to the Security Council that certain decisions on the 
list be deemed procedural.” The report of the Interim Committee was con- 
sidered in the General Assembly by the Ad Hoc Political Committee, to 
which was submitted a resolution,”® sponsored by the United States, China, 
France, and the United Kingdom, which substantially embodied the recom- 
mendations of the Interim Committee. Among the decisions deemed pro- 
cedural were: . 


Steps incidental to the establishment of a subsidiary organ : appoint- 
ment of members, terms of reference, interpretation of terms of refer- 
ence, reference of questions for study, approval of rules of procedure. 
However, the approval of the terms of reference of such subsidiary 
organs should require the unanimity of the permanent members if the 
subsidiary organs were given authority to take steps which, if taken 
by the Security Council, would be subject to the ‘‘veto, or if the 
conferring of such authority would constitute a non-procedural de- 
cision. 


Decisions . . . in application of the provisional rules of procedure, 
not contained elsewhere in the list: 


(5) Requests to members of the Secretariat or to other persons for 
information or for other assistance (Rule 39). 


Speaking in support of the draft resolution, one of the sponsors, the 
representative of the United Kingdom, asserted that in the future ‘‘the veto 


75 It has been suggested that the ‘‘double veto is a logical and, in a sense, inevitable 
consequence of the voting rule embodied in Article 27.’’ Gross, ‘‘The Double Veto and 
the Four-Power Statement on Voting in the Security Council,’’ 67 Harvard Law Rev. 
251, 277 (1953). The essence of Art. 27, and of the Four-Power Statement, was com- 
promise, not logic. During the drafting of the Four-Power Statement the United 
States, the United Kingdom, and China were in agreement that the determination of 
the preliminary question should be by a procedural vote. Russel & Muther, A History 
of the United Nations Charter 728 (1958). Russian intransigence on this matter was 
determinative, however. Ibid., pp. 728-730. 

76 U.N. General Assembly, 2d Sess., Official Records, Resolutions 23 (A/519) (1948). 

77 Ibid., 3d Sess., Supp. No. 10 at 10 (A/578) (1948). 

78 Ibid., Ad Hoe Political Committee, Annexes 10-13 (A/792) (1948). 
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principle should not be allowed to prevent the Security Council from ex- 
amining the facts of an issue brought before it, as was done in the Czecho- 
slovakian case.’’*® The resolution was subsequently adopted by the Gen- 
eral Assembly as Resolution 267 (IIT) .*° 

That the Security Council intended to follow the recommendation of the 
General Assembly contained in Resolution 267(III), at least with regard to 
Rule 39, was made clear in 1950 by the Council’s rejection of an attempt 
by the Chinese representative to use a ‘‘double veto’’ against an invitation 
to representatives of the Chinese Communist regime to appear before the 
Council under Rule 39, in connection with the Formosa question.** 


Lebanon Case 


In June, 1958, the Security Council dealt with the complaint of Lebanon 
that the United Arab Republic was infiltrating personnel and matériel into 
its territory in an effort to subvert the lawful Government of Lebanon. 
The resolution adopted by the Security Council in connection with this ques- 
tion reficeted an interesting and, it is submitted, valid distinction between 
investigation and observation. The operative part of this resolution in- 
volved a decision by the Security Council 


to dispatch urgently an observation group to proceed to Lebanon so 
as to ensure that there is no illegal infiltration of personnel or supply 
of arms or other material across the Lebanese borders.®* 


In commenting on this resolution the representative of Panama stated: 


In my delegation’s view, such an observation group would not have 
the authority to undertake an inquiry into causes and past incidents 
to find out whether such infiltration has already taken place. This is 
the essential distinction between an observation committee and a com- 
mittee of investigation. An observation committee is concerned with 
the observation of future events. An investigating committee is con- 
cerned with discovering the truth about what has happened. 
Clearly, in the present case, it is not the intention to create an instru- 
ment to carry out an investigation in accordance with Article 34 of 
the Charter... . 


If these functions appear unduly limiting, the rationale, as explained by 
the representative of Panama, is clear: 


[When an observation group is formed, the predominant considera- 
tion must be to ensure that it is not empowered to inquire into events 
prior to its constitution. To give it such powers would create a situa- 
tion which would lead to charges and countercharges, thus widening 
the area of disagreement. We all know that an international dispute 
cannot be settled in this way.” 


The possibility of the Council undertaking such a function as a method of 
adjustment under Article 36(1) of the Charter was previously referred to. 


79 Ibid., 3d Sess., Pt. I, Ad Hoe Political Committee, p. 208 (1948). 

80 Ibid., Pt. II, Plenary, p. 129 (1949). 

81 U.N. Security Council, 5th Year, Official Records, 507th Meeting, p. 7 (1950). 
s2 U.N. Doe. 8/4023 (1958). 

83 U.N. Security Council, 13th Year, Official Records, 825th Meeting, p. 3 (1958). 
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Laos Case 


On September 7, 1959, the Security Council met to hear a statement by 
the Secretary General concerning a note from the Minister of Foreign 
Affairs of the Royal Government of Laos. This note, dated September 4, 
1959, complained of aggression and requested ‘‘that an emergency force 
to halt aggression and to prevent its spreading should be despatched with 
the greatest possible speed.’’ A resolution introduced by the United States, 
United Kingdom and France called for the Council to appoint a subcom- 
mittee 


to examine the statements made before the Security Council concerning 
Laos, to receive further statements and documents and to conduct such 
inquiries as it may determine to be necessary and to report to the 
Security Council as soon as possible.® 


Previous to voting on this resolution, the President (Ortona of Italy) put 
the preliminary question whether the proposed resolution was procedural 
or non-procedural. On the basis of the Formosa case in 1951, the Presi- 
dent ruled that the negative Soviet vote on the preliminary question did not 
have the effect of making the resolution before the Council a non-procedural 
one.®® While the Soviet delegate objected to this ruling, he did not chal- 
lenge it, probably assuming that such a challenge would be put to vote on 
a point of order, on the precedent of the Formosa case. The resolution ap- 
pointing the subcommittee was then adopted by a procedural vote. 

The action of the Security Council in the Laos case makes clear that the 
Council is disposed to follow the recommendation contained in General As- 
sembly Resolution 267(III) that certain decisions be deemed procedural, 
at least with regard to fact-finding activities not under Article 34. In this 
sense it confirms conclusions previously drawn on the basis of the Formosa 
case. The effect of the disposition of the Security Council to follow 


84 U.N. Doe. 8/4212 (1959). 85 U.N. Doe. 8/4216 (1959). 

86 U.N. Security Council, 14th Year, Official Records, 848th Meeting, pp. 42—43 (1959). 

87 Ibid., p. 78. See the subsequent notes of the Soviet Union and the United Kingdom 
regarding the validity of this action, U.N. Does. 8/4222, 8/4223 (1959). 

88 The link between the Formosa and Laos cases has been disputed: 

‘The Formosa case, however, is not in point at all. In the first place, the ‘preliminary 
question’ followed the vote on the principal motion and, moreover, it is dubious whether 
it was really put in the correct manner. Secondly, the invitation to a state to par- 
ticipate in the discussion relating to the dispute is provided for in Artiele 32 of the 
Charter and is especially listed in the Four-Power Statement as one of the decisions 
governed by a procedural vote.’’ Gross, ‘‘The Question of Laos and the Double Veto 
in the Security Council,’’ 54 A.J.I.L. 118, 129 (1960). 

With regard to the first objection it may be observed that it does not appear that the 
outcome of the Formosa case was affected by the procedure followed. For the repre- 
sentative of China to object to the interpretation of the voting on the preliminary ques- 
tion on a point of order may have been tactically unwise, but it seems clear that the 
President, with the support of the Council, was disposed to insist on the procedural 
nature of the resolution under consideration, regardless of the form of the Chinese objec- 
tion. With regard to the second objection it is submitted that Art. 32 is irrelevant to 
the Formosa case. The Chinese Communist spokesmen were invited to appear before 
the Council under ‘Rule 39 rather than under Art. 32, and this is expressly stated in a 
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Resolution 267(III) in this regard is to remove at least a decision of this 
nature, and, one suspects, the other decisions listed as deemed procedural 
in the resolution, from the scope of the ‘‘double veto.’? To permit the 
use of the ‘‘double veto” only in cases not covered by the resolution is 
obviously a restriction of the unlimited power of obstruction ® granted to 
permanent members of the Security Council, if Section II of the Four- 
Power Statement is interpreted apart from Section I. 

It thus appears that the Council has re-established the parliamentary 
situation as it existed prior to the Greek case, in that it asserts a right to 
ascertain facts on two bases: Article 84 and its general procedural powers. 
What remains to be restated, however, is a clear basis for distinguishing 
which basis is to be employed. In this respect, little clarification is offered 
by the Laos case, in which the proponents of the resolution offered by the 
United States appear to have relied mainly on the power of the Council to 
appoint sub-organs, and to have avoided the more difficult question of the 
conferring of functions on a sub-organ once created. 

It seems clear that if the Council is to continue to assert alternative bases 
for fact-finding activities, some cogent distinction between Article 34 and 
the Council’s general procedural powers must be articulated. It is sub- 
mitted that, of the possible bases on which such a distinction can be drawn, 
only the purpose of the fact-finding activity is workable and persuasive. 
Recognition that Article 34 is limited to a finding of competence, and is 
compulsory because of the essential nature of such an inquiry, is based on 
the express terms of the Charter, and is reflected in the Four-Power State- 
ment. While the positions taken by some members of the Council in the 
Greek case are not compatible with this analysis, it should be recalled that 
no action was taken by the Council on the basis of those positions, since the 
resolution in question was rejected by the negative vote of the Soviet Union. 
There is thus nothing in the practice of the Council impeding a return to 
this distinction. 


preambular paragraph of the resolution. U.N. Security Council, 5th Year, Official 
Records, 506th Meeting, pp. 38-6 (1950). Important differences exist between Art. 32 
and Rule 39. States are invited under Art. 32; persons are invited under Rule 39. 
States invited under Art. 32 have a status akin to members of the Council; they may 
participate in the discussion and, if Members of the United Nations, have the riglt 
under Rule 38 to submit proposals and draft resolutions. Persons invited under Rule 
39 attend as sources of information rather than as participants. The importance of 
these distinctions is obvious in the case of the unrecognized Chinese Communist regime. 

89 The significance of this power of obstruction has been minimized: 

‘*It must be remembered that we are dealing here only with the possibility of a deci- 
sion that what some members consider a procedural matter will be treated as a sub- 
stuntive one. This danger is of relatively minor importance.’’ Kellogg, ‘‘The Laos 
Question: Double What Veto?’’ 45 Va. Law Rev. 1352, 1360 (1959). 

The distinction between substance and procedure, in the context in which the ‘‘ double 
veto’? appears, is hardly a minor parliamentary teelnicality. The preliminary question 
would not arise unless a permanent member had vetoed the resolution under consideration 
or had made clear its intention to do so. The determination of the procedural or non- 
procedural nature of a resolution thus decides whether the Cduncil can adopt it, and 
could lead to a situation in which the Council could not function effectively. 
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The action of the Security Council in the Laos ease has not escaped 
eriticism. One observer stated: ‘‘It seems clear that the Laos Question 
resolution must be considered as ordering an investigation, and this com- 
mentator so considers it.” °° Another commented even more vigorously : 


In the Laos case it was not merely the [Four-Power] Statement but 
the Charter itself that suffered a setback. It is not by disregarding 
the law of the Charter that the Security Council will Promot the rule 
of law in international relations.” 


Both of these statements assume that fact-finding activities of the Council 
may be undertaken pursuant only to Article 34. Such an assumption 
would appear to reflect an unduly broad construction of Article 34. 


CONCLUSION 


The United Nations Security Council has two bases on which it may seek 
factual information at the scene of events. Like any other parliamentary 
body, it has a general procedural capacity to receive information from per- 
sons willing to provide it as a part of its consideration of a question. The 
decision to receive such information is a procedural decision governed by 
Article 27(2) of the Charter. In addition, the Council has a power of 
investigation, under Article 34, for the purpose of determining whether the 
continuance of the dispute or situation investigated is likely to endanger 
the maintenance of international peace and security. Since the action 
which the Council is authorized to take by Articles 36 and 87 presupposes 
a dispute or situation of that nature, an investigation under Article 34 
serves the purpose of establishing the competence of the Council. Since an 
inquiry of this nature is essential to the operation of the Council, and thus 
comes within the scope of Article 25, co-operation with such an inquiry is 
obligatory under the Charter. 

The practice of the Council, while affirming the existence of two separate 
bases of fact-finding activities, has not been clear regarding the distinction 
between them. It has been submitted that the only valid and persuasive 
distinctions are the limited purpose for which an Article 34 investigation 
may be ordered, and the obligation of Members to co-operate in an in- 
vestigation having as its purpose the determination by the Security Couneil 
of its own competence. 


20 Kellogg, loc. cit. above, at 1357. 
81 Gross, ‘‘The Question of Laos and the Double Veto in the Security Council, n” 54 
A.J.LL. 118, 131 (1960). 
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Option of nationality in its various forms played an important rôle in 
the international law and diplomacy of the second half of the nineteenth 
century and the first quarter of the twentieth. The concept undoubtedly 
reached a peak in popularity and demand in connection with the terri- 
torial settlements arising from the first World War, only to fall into 
disuse in subsequent years. The heyday of the idea of option in general 
international law and relations in the years following 1918 also coincided 
with the high point of the usage of the principle in Soviet diplomatie prac- 
tice. Indeed, perhaps in the diplomatic repertoire of no other nation was 
option of nationality as frequently resorted to in this or any other com- 
parable period as in the Soviet treaty arrangements of 1917-1924. Option 
in all its various juridical expressions occupied from the very first an 
extremely important place in the legal and political acts of the Soviet 
regime in its search for a modus vivende with Russia’s neighbors. What 
is more, the experience of these first years firmly established option as an 
active and operative principle of Soviet foreign policy, in which capacity 
it has remained until the very present, whereas in the rest of the inter- 
national community option has but rarely been revived since World War I. 

Options of nationality first appeared as an element of Soviet diplomacy 
as a result of Russia’s defeat in 1914-1917 and the consequent dis- 
memberment of the Tsarist Empire, to which the Bolsheviks had fallen 
heir. In most instances, choice of citizenship at this stage was not, as 
is usually the case, occasioned by the cession of a limited portion of terri- 
tory by one state to another and the attendant transfer of its inhabitants’ 
allegiance from their erstwhile government to the successor regime on the 
condition that the population affected by the transaction be given the 
right to retain its former national identity through individual exercise 
of option. Instead, these options of citizenship for the most part arose from 
the infinitely more complex circumstances of secession and the formation 
of new national entities on the territory of the former Russian Empire, 
and therefore in a very different political and legal context.* 


1In this study only option of citizenship preseribed by clauses of inter-state agree- 
ments, or arising from such clauses, will be considered. In the first years of Soviet 
rule, option of nationality was also, on occasion, unilaterally permitted in a number 
of domestic enactments adopted by various Soviet Republics. Although similar to 
option in form and terminology, the latter measures actually represented permits of 
collective expatriation or simplified procedures for group naturalization and constituted 
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The Treaty of Brest-Litovsk between the Bolsheviks and the Central 
Powers and its companion agreements made no express mention of option 
of nationality in connection with the territorial rearrangements stipulated 
therein. It is only in Article 10 of the Supplementary Agreement signed 
between the R.S.F.S.R. and Germany in Berlin, August 27, 1918,? that 
may be found, inter alia, a clause to the effect that 


with regard to Estonia, Livonia, Kourland, and Lithuania, agreements, 
among others, are to be concluded with Russia ... concerning the 
nationality of the former Russian inhabitants of these territories, as 
to which they must in any case be allowed the right of option and 
departure. 


No further details on the matter were furnished by the treaty nor did the 
particular agreements mentioned therein ever materialize. 

Nevertheless, the ‘‘option and departure’’ clause of the Supplementary 
Agreement was unilaterally put into effect by the Soviet Government 
through the promulgation of the decree of July 13, 1918, ‘‘On the pro- 
cedure for loss of Russian citizenship by persons residing within the con- ` 
fines of the Russian Republic who are permanent residents of localities 
torn away from Russia by the Brest peace treaty.’’* Such individuals 
found on the territory of the R.S.F.S.R. were thereby given the right, 
within one month from the date of publication of said decree, to file with 
the People’s Commissariat of Internal Affairs (NK VD) a petition of de- 
naturalization. The sole formal criterion of eligibility to opt was that 
petitioner had to belong to the category of permanent residents of the 
above-mentioned territories, a somewhat indefinite formula apparently 
predicated on the notion of domicile. 

Special instructions of the NK VD dealing with the practical aspects of 
the option’s implementation were published on July 23, 1918, and empha- 
sized that ‘‘loss of Russian citizenship is permissible on the sole condition 
that the individuals indicated in the decree of July 13, 1918, leave the 


rules of intra-state legal significance only, thus being quite different from option as a 
concept of jus gentium. 

Domestic provisions on option were envisaged in the Ukrainian decree of Mareh 11, 
1919, Art. 10 of the Constitution of the Far Eastern Soviet Republic, and the Georgian 
deeree of July 11, 1922. See V. V. Egorev, G. N. Lashkevich, M. A. Plotkin, B. D. 
Rozenblyum, Zakonodatelstvo i mezhdunaroduye dogovory Soyuza SSR i soyuznykh 
respublik o pravovom polozhenii inostrannykh fizicheskikh i yuridichekikh lits (Legis- 
lation and International Treaties of the U.S.S.R. and Union Republics on the Legal 
Status of Foreign Physical and Juridical Persons) 54-57 (Moscow, 1926) (hereafter 
referred to as Zakonodatelstvo). 

21 Dokumenty vneshnei politiki SSSR (Documents on the Foreign Policy of the 
U.S.S.R.) 437-445 (Moscow, 1957) (hereafter referred to as DVP); text in English 
in 1 Shapiro (ed.), Soviet Treaty Series 23-25 (Washington, D. ©., 1950). 

3 Sobranie uzakonenii i rasporyazhenii rabochego i krestyanskogo pravitelstva RSFSR 
(Collection of Laws and Directives of the Workers’ and Peasants’ Government of the 
R.S.F.S.R.), 1918, No. 50, Item 577 (hereafter referred to as SU). 

4 If petitioner submitted evidence that failure to file option request was due to serious 
circumstances beyond his control, the NKVD was empowered to process such option 
even if it was filed after the expiration of the official deadline. 
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territory of the RSFSR as the place of their permanent residence.’’ > 
Also to be considered as having been divested of their Russian citizenship 
were the wife and children of the optant, if a request to that effect had 
been included in the petition. Though but short-lived,® these measures 
made possible the departure from the R.S.F.S.R. over its western borders 
of some tens of thousands of individuals. 

The first Soviet experience with option was notable for a number of 
reasons. First, there was the fact that in this instance the operative 
conditions of the option were defined not by the contents of an international 
agreement, as is normally the case, although ultimately they did, of course, 
rest on a treaty clause, but essentially by the terms of a domestic law.’ 
Second, the agreement on option was concluded not between the erstwhile 
sovereign of the disputed areas and the successor regime, as customarily 
occurs, but between the former and a third party, an innovation mitigated 
to a great extent by the third party’s assumption in this case of the rôle 
of protector of the seceding regions. From the point of view of form, too, 
the right to option defined in the Soviet decree of 1918 was an improvisa- 
tion sut generts. In essence, it represented a compromise between the two 
general types of option then known to international law, combining the 
traits of the so-called option de forme ancienne (beneficium emigrandi) 
with some of the features of modern option practice grounded on the 
express declaration of citizenship preference.* In effect, the decree’s chief 
emphasis was on departure for the country in favor of which optant had 
chosen and not on explicit expression of desire to be of one or the other 


5 SU, 1918, No. 54, Item 601. The language of this section of the instructions 
seems to have been faulty, for it is precisely those who did not have a ‘‘ permanent 
residence’? in the R.S.F.8.R., but did have one in the areas over which Moscow re- 
nounced its sovereignty by virtue of the Brest treaty, who were entitled to initiate 
denaturalization proceedings in accordance with the NK VD’s regulations. 

6 The one month originally allowed by the July 13 decree in which to exercise option 
rights was subsequently prolonged: by the decree of Aug. 14, 1918 (SU, 1918, No. 59, 
Item 653), the deadline was postponed for another month following expiration of the 
initial time limit; by the decree of Sept. 21, 1918 (ibid., No. 70, Item 755), the option 
period was extended until further notice; and, finally, by the decree of Oct. 22, 1918 
(ibid., No. 78, Item 824), the cut-off date was set at Nov. 16, 1918. However, the 
annulment of the Treaty of Brest-Litovsk by the Soviet Government on Nov. 13, 1918, 
also put an end to the deeree of July 18. 

7 As a result, the option in question amounted in fact to only a semi-option, not an 
actual possibility to choose between two citizenships stricto sensu, a right which it 
would have been ultra vires for any national jurisdiction to have created in any event, 
but rather an offer to divest oneself of one citizenship in favor of a potential, though 
very probable, acquisition of another nationality (in this instance, one not yet even ix 
existence). Tacitly, of course, the German Government presumably was under a 
definite obligation to assure the immediate naturalization of those persons who had 
renounced their Russian identity and emigrated to the areas severed from Russia by the 
Brest Treaty and then under the de facto administration of the German authorities, 

8 For a classification and analysis of the various types of option known to inter- 
national law by the end of the first World War, see J. L. Kunz, ‘‘L’Option de 
Nationalité,’?’ 31 Hague Academy Recueil des Cours 112-178, particularly 112-132 
(1930, I). : 
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nationality, a possible consequence of which could eventually be a demand 
that the individual emigrate. On the other hand, preference displayed by 
emigration alone, as in the older kind of option, was not deemed sufficient 
either, since the Soviet law required a preliminary formal divestiture of 
the petitioner of his Russian nationality, a variant of a latter-day pre- 
requisite of option practice. 

Quite similar to the dispositions of the Treaty of Brest-Litovsk and the 
decree of July 13, 1918, were the terms of the option envisaged under the 
Armistice Agreement concluded between the R.S.F.S.R. and the Ukraine 
on June 12, 1918, under German pressure.’? In accordance with its Article 
2, the signatories undertook, on the basis of reciprocity, not to hinder im 
any way and to grant freedom and opportunity to each other’s citizens to 
leave for their homeland. The option foreseen by the agreement was, 
therefore, one based on freedom of departure rather than on explicit choice 
of citizenship, although in effect a nationality preference was expressed 
through resort to, or, conversely, failure to avail oneself of, the right to 
emigrate. The treaty failed to define with any degree of precision the 
circle of optants, beyond simple reference to citizens of Russia and the 
Ukraine, Russians and Ukrainians, a formula presumably resting on 
ethnie considerations. 

Domestically, the provisions of the Armistice Agreement were imple- 
mented by the Soviet Government through the decree of September 10, 
1918, ‘‘On the procedure for loss of Russian citizenship by persons living 
on the territory of the Russian Republic and desiring to acquire Ukrainian 
citizenship and for the registration of Russian citizens residing on the 
territory of the Ukraine (Provisional Regulations).’’?° Ostensibly drafted 
in pursuance of Article 2 of the Armistice, the enactment in fact uni- 
laterally introduced some material changes in the latter’s substance. 
Thus, to the option envisaged by the agreement and based on simple 
freedom of departure, Moscow now appended the added requirement of 
prior denaturalization, for under the new law loss of Russian citizenship 
was now allowed to former citizens of the Russian Empire desiring to 
acquire Ukrainian citizenship, who were permanent residents of the 
Ukraine and who undertook to move to the Ukraine upon approval of their 
request.*? 

As permanent residents of the Ukraine, under the terms of the decree, 
were to be recognized persons who had their usual place of employment 
there, who owned immovable property or enterprises in the Ukraine, or 
whose families permanently resided in the Ukraine, and who found them- 


92 Klyuchnikov and Sabanin, Mezhdunarodnaya politika noveishego vremeni v dogovo- 
rakh, notakh i deklaratsiyakh (Recent International Polities in Treaties, Notes and 
Declarations) 142-144 (Moscow, 1926). 

10 SU, 1918, No. 68, Item 736. 

11 The primacy of denaturalization was further underlined by the decree’s stipulation 
that persons attempting to leave for the Ukraine who submitted Ukrainian national 
passports issued by the Ukrainian consular representatives in Russia were not to be 
recognized as Ukrainiart citizens by any public agency of the Russian Republic unless 
they also had in their possession valid certificates of denaturalization from the NKVD. 
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selves in Russia temporarily on business or as refugees provisionally 
forced to remain in Russia. The new, Soviet-imposed, criterion of eligi- 
bility to opt for Ukrainian citizenship was, therefore, essentially one of 
domicile, regardless of racial or ethnic origin, and was, moreover, extended 
not only to persons of Ukrainian origin (as inferred in the Armistice), but, 
in general, to all former nationals of the Russian Empire dwelling within 
the confines of the R.S.F.S.R. and fulfilling the proper conditions. A 
month was allowed in which to file a request for denaturalization.* 

Concurrently, all former citizens of the Russian Empire living in terri- 
tory of the Ukraine and desiring to remain citizens of the Russian Republie 
could, under the terms of the decree, file a declaration of such intent with 
Russian consular representatives in their district. If the optants belonged 
to the eategory of individuals mentioned in Articles 20 and 64 of the 
RS.F.S.R. Constitution, namely, persons engaged in work and belonging 
to the working class, the consular officials were then authorized to issue 
them Russian passports. Petitioners who did not qualify as members of 
the proletariat could be admitted to citizenship and given passports only 
if the consuls decided that they were permanent residents of the Russian 
Republic and were in the Ukraine only temporarily and intended to return 
to Russia, and if, in addition, they submitted a signed statement acknowl- 
edging the authority of the Government of the R.S.F.S.R. and pledging 
obedience to all its laws and decrees. Thus, in this case, the right to opt 
for Russian citizenship was determined not by ethnic considerations or 
domicile, but by a wholly novel combination of attributes: previous Russian 
citizenship and working class origin; or, prior Russian citizenship, political 
loyalty and readiness to establish residence in the R.S.F.S.R. 

Although much superior in formulation to the agreement with Germany 
and the decree of July 13, both the short-lived Armistice with the Ukraine 
and the law of September 107 still left a number of important questions 
unanswered. For instance, neither of them prescribed the procedure for 
the acquisition of Ukrainian citizenship either by the returnees from the 
R.S.F.S.R. to the Ukraine or by the individuals living in the Ukraine and 
endowed with the right to opt for Russian citizenship, who failed to avail 
themselves of the privilege. Nor did the agreement and the law establish 
the precise date on which the change of citizenship was effected and what 
the citizenship status of the optants was in the interim between the signing 
of the agreement or the passage of the decree and the expiration date of 
the right to opt and/or depart.1* Nevertheless, in the brief duration of the 


12 However, Art. 4 also stated that petitions could be filed after the official deadline 
given sufficient reason for failure to abide by the time limit. 

18 The formation of a Soviet Government of the Ukraine shortly thereafter caused 
all the agreements between the R.S.F.S.R. and the former Ukrainian state to be annulled 
by the Kremlin, including the Armistice Agreement and the decree of Sept. 10. See 
the Resolution of the Narkomindel of Dec. 24, 1918, in 2 Klyuchnikov and Sabanin, 
op. cit. 209. 

14 This applies only to the legal status of those individuals in the R.S.F.S.R. who 
opted for Ukrainian nationality and those persons in the Ukraine whe failed to register 
with Soviet consular representatives (although the text of the decree gave no deadline 
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provisional regulations a few thousand individuals desiring to ‘‘acquire 
Ukrainian citizenship’’ left Soviet Russia for their chosen homeland.*® 

The first option of nationality based exclusively on the stipulations of an 
international agreement was the one conducted in pursuance of the pro- 
visions of the Treaty of Peace between the R.S.F.S.R. and Estonia of 
February 2, 1920.7° Under the terms of its Article 4, it was agreed that: 


For one year from the date of ratification of the present Treaty, 
persons of non-Estonian origin residing in Estonia and aged eighteen 
years or over shall have the right to opt for Russian nationality; 
women and children under eighteen years of age shall follow the 
nationality of the husband or father, unless there exists between 
husband and wife any agreement to the contrary. Persons opting 
for Russia shall leave Estonian territory within one year from the 
date of such option, but shall retain their rights over their real prop- 
erty and may remove their personal property. Similarly, persons of 
Estonian origin residing in Russia may opt for Estonian nationality 
during the same period and under the same conditions. Each of the 
two Contracting Governments reserves the right of rejecting such 
options of nationality. 

Note: In the case of persons of doubtful origin, those who are per- 
sonally registered, or whose parents were registered, in a rural or 
urban community, or in any ‘‘class,’’ in the territory which now forms 
the State of Estonia shall be considered of Estonian origin. 


The actual implementation of this clause gave rise to a number of serious 
problems. In effect, the article in question failed to provide an express 
definition of Estonian citizens or to stipulate how such citizenship was to 
be determined. Presumably, at the basis of the right to option lay a combi- 
nation of requirements as to ‘‘domicile’’ and ‘‘origin,’’ the latter viewed 


for such registration). Persons in the R.S.F.S.R. who failed to opt for Ukrainian 
allegiance ipso facto continued to remain Soviet citizens, and those who registered in 
the Ukraine with the R.S.F.S.R.’s consuls retained Soviet citizenship, thus implying 
either that the effect of the registration was retroactive (the more probable interpreta- 
tion) or that Russian citizenship was lost by them only after the expiration of the 
time limit for registration (unspecified). In the latter case, since the right of registra- 
tion was given to all former Russian nationals in the Ukraine, that state would have 
been inhabited only by Russian citizens and foreigners until the right of registration 
lapsed. 

16 It is interesting to note that initially the distinction between Russian and Ukrainian 
citizenship was maintained even by the Soviet Ukrainian authorities. Thus, when 
retreating from Ukrainian to Russian soil in March, 1918, the Soviet Ukrainian Govern- 
ment issued a declaration which stated, inter alia, that the troops of the Ukrainian 
Republic which were to cross the Russian border ‘‘enjoy the rights of civilians of the 
Ukrainian Republic . . . inasmuch, of course, as they themselves will not express the 
wish to be accepted and will not be accepted into the citizenship of the Russian Soviet 
Federation. ...’’ 2 Antonov-Ovseenko, Zapiski o grazhdanskoi voine (Notes on the 
Civil War) 263-264 (Moscow, 1928). It is only after the annulment of the Brest- 
Litovsk Treaty and the final consolidation of Soviet power in the Ukraine that the 
differentiation between the two citizenships was tacitly abandoned. 

16 Jzvestia, Feb. 8, 1920; 1 Sbornik deistvuyushchikh dogovorov, soglashenii i kon- 
ventsii, zaklyuchennykh RSFSR s inostrannymi gosudarstvami (Collection of Treaties, 
Agreements and Conventions Concluded by the R.S.F.S.R. with Foreign States and in 
Force) 100-116 (hereafter referred to as SDD). 
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from the standpoint of lex sanguinis and bolstered, in marginal cases, by 
evidence of ‘‘registration’’ with the local authorities and associations, a 
procedure which itself presupposed in turn ethnic and/or cultural ap- 
purtenance to the Estonian community (a local version of Heimatrecht or 
pertinenza). Clearly, by virtue of Article 4, persons of Estonian cthnic 
origin residing in Estonia at the time of ratification of the agreement 
(March 30, 1920) were to be considered Estonian citizens ipso jure and 
therefore not eligible to opt for Soviet Russian nationality. On the other 
hand, persons of Estonian origin who resided in Russia at the date of 
ratification of the Peace Treaty were not deemed to have automatically ac- 
quired Estonian citizenship, but to have the right to opt for it. 

By contrast, the personal status of individuals of non-Estonian origin 
residing in Estonia on March 30, 1920, remained in doubt, since the treaty 
failed to specify whether they had become Estonian citizens ipso jure by 
virtué of the ratification of the agreement recognizing Estonia’s inde- 
pendence (with the right of re-acquiring Russian citizenship through the 
exercise of the option right) or whether they retained their Russian 
citizenship until the expiration of the option deadline, at which moment, 
having failed to act to reassert their Russian allegiance, they automatically 
became Estonian citizens or stateless.*® 


17 J. L. Kunz, log. cit. 163-167. That this procedure in the case of the Baltic states 
did not operate on strictly ethnic or racial grounds is evidenced by the fact that the 
‘‘registration’’ in question was also used to determine the appurtenance of the so-called 
‘t Baltic German’? residents of Estonia to the Estonian national community. See S. B. 
Krylov, ‘‘Optatsiya i plebistsit i nachalo samoopredeleniya v sovetskikh mezhduna- 
rodnykh dogovorakh’’ (Option and Plebiscite and the Principle of Self-Determination in 
Soviet International Treaties), Sovetskoe pravo, 1923, No. 2(5), p. 48. For the 
operation and effect of the registration laws in the Baltie states in the case of national 
minorities, see J. A. Laponee, The Protection of Minorities 92-94 (Berkeley and Los 
Angeles, 1960). 

188. B. Krylov, loc. cil. 49, while acknowledging that the text of the treaty permits 
either interpretation, comes out against giving option retroactive force. There is no 
indication as to how the signatories understood this particular proviso or how it was 
applied in practice. 

This major defect of the Peace Treaty was not eliminated by the other two agree- 
ments signed between the R.S.F.S.R. and Estonia and also bearing on the question of 
option: the Agreement on Option of April 6, 1920 (1 SDD R.S.F.S.R. 247-249), and 
the Agreement Regarding the Question of Refugees of Aug. 19, 1920 (ibid. 163-164; 
1 SDD 300-301). The former merely added some technical details on the procedure for 
proving Estonian origin for option purposes, and stipulated expressis verbis that option 
rights extended also to persons of Estonian origin found in the ranks of the Red 
Army. The Agreement of Aug. 19, 1920, was pertinent only because its Art. 3 indirectly 
indicated which non-Estonian individuals in the territory of Estonia were definitely 
precluded from opting for Russian citizenship, presumably on grounds of lack of domicile 
there, a category which comprised: military and civil prisoners of the World War; 
hostages; members of families the heads of which resided in the territory of the other 
Party; refugees; members of the former North-Western Anti-Bolshevik Army of 
General Yudenich found in Estonia at the time of the Agreement’s signature; and 
persons of Estonian origin who had taken part in the civil war in the ranks of the 
White forces. Although under the terms of the Peace Treaty, the above had no right 
to opt, the Agreement of Aug. 19, 1920, provided that they were o be returned to 
their respective homelands on an equal basis with the optants. 


926 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


Despite these lacunae in the law, the number of declarations in favor of 
Estonian citizenship filed with the Russian authorities totaled some tens of 
thousands by heads of families alone, not including the other members of 
the families who, for the most part, failed to voice any reservation to the 
group petition and, consequently, transferred allegiance together with the 
paterfamilias. 

A separate option was arranged between the Ukrainian S.S.R. and 
Estonia on conditions approximating the terms adhered to between the 
latter and the R.S.F.S.R., the signatories resolving that: 


Within a year from the date of ratification of this Treaty, any 
person who is a native of a place situated in Estonian territory, but 
who resides in Ukrainian territory and who is aged 18 or over, may 
opt for Estonian nationality. Similarly, persons not of Estonian 
nationality who reside in Estonian territory may opt for Ukranian 
nationality.’ 


Like the earlier agreements between the R.S.F.S.R. and Estonia, the 
treaty between the Soviet Ukraine and Estonia, too, failed to define the na- 
ture of Estonian citizenship or the circle of those who acquired it ipso jure 
through the emergence of an independent Estonia, although it may be 
deduced that the latter category embraced, at the very least, all persons 
of Estonian nationality residing in Estonian territory on December 16, 
1921. While the treaty failed to define the terms ‘‘Estonian nationality?’ 
or ‘‘native,’’ they would seem to have been understood as denoting ethnic 
and/or cultural appurtenance to the Estonian community (on grounds of 
lex sanguinis or Heimatrecht) which, in case of doubt, could be proved, 
inter alia, by producing documents showing that petitioner or his parents 
were entered on urban or rural district or corporation rolls in Estonian 
territory.” 

Added details on the substance and manner of option were provided in 
the special Convention on the Right of Option signed the same day, which 
clarified and expanded some of the provisions of the political treaty. In 
particular, the right of option for Estonian citizenship was thereby also 
assured expressis verbis to persons who were evacuated during the World 
War from Estonian territory into the territory of the Uk.S.S.R. and to 
persons called up for military service or mobilized on Estonian territory 
and now residing in the Ukraine (principle of former domicile). In 
conformity with the terms of the Convention, the optant’s wife and 
children under 18 followed his choice of nationality, unless the wife had 
made a declaration to the contrary or unless some special agreement on the 
nationality of the children had been reached between the spouses. Legally 
adopted children were given the same option rights as legitimate de- 


191 SDD 207-211; 11 L. N. Treaty Series 121-142. For the text of the Agreement 
between the Uk.S.8.R..and Estonia Concerning the Procedure of Choosing Estonian or 
Ukrainian Citizenship of the same date, see 1 SDD 301-306. 

20 In this case, too, Estonians of Baltic German origin could, through registration, 
prove their eligibijity to opt for Estonian citizenship, being otherwise precluded from 
doing so on grounds of ‘‘ Estonian nationality’’ alone or as ‘‘native Estonians.’?’ 
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seendan s; wards aud persons incapable of managing their own affair: 
could take the nationality of their guardians. Widows of persons entitled 
to opt, a well as women who had become widows or had been divor wu 
paoros onature of the Convention and who had been wives of nationals o' 
Kvon or the Ui.S.S.R., too were eligible to opt, with their infant chideer 
eecouodee their mother’s nationality. Optanis were given one year fron 
‘he date of option to leave the country of residence,”? 

A aator limitation on the scope of the option envisaged in these agrev 
necte Vas subsequently introduced by the Supplementary Protocol o 
“ev 27 1922, wherein the signatories finally agreed that ‘‘only thos: 
ne-sons of nou-Estonian origin shall be regarded as having the right t: 
opi for Ukrainian citizenship who themselves or whose parentis have beer 
aseribe to city, village or class societies found on the territory of th. 
Ukraine” The right of option in its latter-day version was thus under 
stcod at being vested, not in the broad category of non-Estonian resident . 
of Esto ia in general, but in the far more circumscribed group of pul 
vitaels fulfilling the requirement of being registered with, or desceadent- 
of oorsens registered with, local Ukrainian authorities and social hodis 

Mest akin to the agreements between the R.S.F.S.R. and Estonia o: 
option of citizenship were the treaties concluded by the RS.P.S LE. wit 
‘hy Ceocetan Republic. These accords, too, failed to prescribe In ary wa,’ 
th» secooe and nature of Georgian citizenship ipso jure. In the Peac: 
Treaty of May 7, 1920. the right of option for Georgian citizenship wa- 
granted to persons of Georgian origin residing on the territory of Russie 
who had reached 18 years of age, and for Russian citizenship, to persons 
of non Georgian origin over 18 residing in Georgian territory. ns 
richt o option was to be exercised during one year from the date that 
special option agreement entered into force. 

Sich an agreement was effectively initialed on December 9, 1920,** an’ 
sl wila ed some of the vague terminology of the Peace Treaty. Howeve 
it ‘al’ exclusively with the problem of administering the option fe 
Gepesien citizenship within the R.S.F.S.R. and completely by-passed ih- 
aues‘io. of option for Russian citizenship in the Georgian Repub!) 
Teo richi to opt in favor of Georgian nationality was thereby concecc. 
ca press's verbis to ‘Georgian nationals” and ‘‘all other natives of Georsi 


— 


Hoy ever, by Note 1 to Art. 8 of the Convention it was added that ‘fif pny perse 
vle “as opted is unohle, for reasons beyond his control, to emigrate within this yini | 
of era y ar from the territory of the UkSSR (or Estonia), the period may be extat 
‘yo speci ] permission granted individually in each instanee.’? 

“7 S$ ID 211 212; 1 Soviet Treaty Series 170-171. 

asvestia, May 9, 1920; 1 SND R.S.F.S.R. 27-34. 

-t Tavestia, Dee. 25, 1920; 1 SDD B.S.P.S.R. 185-138. Earlier, by a Resolution o 
th» Nar ominde’ of Die, 24, 1918, the Soviet Government had declared that it dit m’ 
re-cgouiz the Georginu Republice as an independent state and, that it eonsicerol ¢ "1 
Tée"so°3 siewing themselves as Georgians as continuing to be Russian citizens, subic * 
to tus Fws and decrees of the Soviet Government of the R.S.F.S.R., 2 Klyuebntkov m - 
Szlanin op. cit, 209 210. The signature of the Peace Treaty tacitly repevled i 
divaetive. 
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regardless of their national origin if they or their parents had been 
registered before August 1, 1914, with urban, rural or elass societies on 
the territory which now forms part of the Republic of Georgia.’’ For the 
vague original criterion of eligibility determined by ‘‘Georgian origin,” 
the Option Agreement thus substituted the factor of racial or ethnic 
identity (lex sanguinis) and the principle of appurtenance to the 
Georgian community, either personally or by descent. Individual right of 
option was allowed, too, to the wife or widow of a person of Georgian 
origin, legitimate children of a woman entitled to opt for Georgian citizen- 
ship, and Georgian citizens legally adopted in Russia before the signing 
of the Convention. Children under 18 years of age followed the citizen- 
ship of their parents. Persons who completed their option were obliged 
to leave the territory of the R.S.F.S.R. within one year. 

In a significant departure from established precedent, the Russo- 
Georgian Option Agreement stipulated that minors bereft of parents or 
guardians would have the opportunity to vote for themselves within one 
year from the moment they reached adulthood (continuing option). 
Similarly, the minor children of a divorcee (but apparently not of a 
widow) capable of proving her Georgian origin followed her choice of 
citizenship, if they were in her custody, but on reaching the age of 18 
were to be granted the independent right to express their citizenship 
preference.”® 

A number of agreements were concluded between the R.S.F.S.R. and 
Latvia in 1920 and 1921 directing the conduct of a reciprocal option for 
their respective citizenship as part of the settlement of their differences. 
On the whole, the legal terminology of these documents was much more 
precise than that of the earlier Soviet accords, in an apparent attempt 
to remedy some of the obvious deficiencies of the latter. In particular, 
these agreements took the precaution, inter alia, of defining expressis 
verbis which persons were to be considered by the signatories citizens of the 
new Latvian state.” The basic rules on option were set forth in Article 
8 of the Treaty of Peace, August 11, 1920, in which the contracting parties 
specifically determined that all those persons were to be regarded as 
Latvian citizens ipso jure from the moment of ratification of the treaty 


25 If documentary proof of a person’s Georgian nationality was lacking, the People’s 
Commissariat for National Minorities of the R.S.F.S.R. was empowered to decide on 
petitioner’s right to opt for Georgian nationality on the basis of his being endowed 
with personal characteristics marking him as a member of the Georgian ‘‘race.’’ 

26 Both agreements between the R.S.F.S.R. and Georgia lasted only until May, 1921, 
when a Soviet Government of Georgia superseded the Georgian Democratic Republic and 
all the treaties negotiated by the latter came to an end. 

27 Various clauses pertaining to option were included in: the Treaty regarding Re- 
patriation of Refugees, June 12, 1920 (Izvestia, June 22, 1920; 1 SDD R.S.F.S.R. 143- 
147); the Treaty of Peace, Aug. 11, 1920 (Izvestia, Sept. 21, 1920; 1 SDD 75-86); 
the Agreement regarding Option, Citizenship, Repatriation, Removal and Liquidation 
of Personal Property of the Citizens of Both Contracting Parties, July 22, 1921 
(Izvestia, Aug. 2, 1921; 2 SDD RS.F.S.R. 98-101); and the two agreements of 
Nov. 6, 1921, constituting, respectively, the second and third parts of the July 22, 1921, 
agreement (Izvestia, June 23, 1922; 1 SDD 287-243). 
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(October 4, 1920) who were then residing within the borders of the Latvian 
state, as well as refugees resident in Russia who satisfied the requirement 
of registration prior to August 1, 1914, with the local associations of 
Latvia. Individuals similarly inseribed and dwelling in some third state, 
but not naturalized there, were ipso facto included in the category of 
Latvian citizens. Concurrently, all persons resident in Russian territory 
as of October 4, 1920, with the exception of the above-cited refugees, were 
automatically recognized as Russian citizens. 

During one year from the date of the Peace Treaty’s ratification ** the 
right of option in favor of Russian citizenship was extended to all (and 
not only non-Latvian) residents of Latvian territory as of October 4, 
1920 (who from that date were admitted into Latvian citizenship zpso 
jurc), and to all Latvian citizens domiciled on the territory of third states 
and similarly vested with the citizenship of the new nation, as well as to the 
refugees from Latvia found on Russian soil.” In Russia, the right of 
option for Latvian citizenship was offered to all persons satisfying the 
criterion of registration with local Latvian associations and to all those 
who had been domiciled in Latvia before or during the World War, with 
the exception of such refugees from Latvia as were locally registered there, 
these being ipso facto recognized as Latvian citizens and therefore in no 
necd to opt for the nationality of their newly independent homeland. 

On the whole, no major changes were made in the substantive contents 
of the Peace Treaty by subsequent agreements bearing on various aspects 
of the option’s implementation, except that the Agreement of July 22, 
1921, added to the earlier arrangements by further extending the right 
of option: women who became widows or were divorced before October 
4, 1920, and who before their marriage satisfied the conditions laid down 
in Article 1 by being registered in Latvia, were entitled to Latvian 
nationality together with their minor children, provided the latter had been 
placed in the mother’s custody after the divoree; children who had been 
legally adopted before the entry into force of the new Jaws regarding civil 
status were to enjoy the same option rights as legitimate issue; guardians 


28 Through the conclusion of the Agreement of July 22, 1921, the duration of the 
option period was tacitly prolonged, since the parties thereby concurred that petitions 
for Latvian nationality would be submitted, in the ease of persons residing in European 
Russia, within a period of six months and, in the case of persons residing in Asiatic 
Russia and the Caucasus, within nine months from Oct. 4, 1921. 

29 S. B. Krylov, loc. cit. 50, and T. A. Taracouzio, The Soviet Union and International 
Law 102-103 (New York, 1935), basing himself on Krylov, mistakenly asserted that the 
Peace Treaty did not expressly grant refugces from Latvia in the R.S.F.S.R. the right 
to opt for Russian nationality, but that indirectly such a right could be deduced from 
its Art. 9 amending the Agreement of June 12, 1920, on refugees. Such a contingency 
seems to have been directly covered by Note 2 to par. 8 of the Peace Treaty. The 
latter author also remarks concerning Art. 9 that ‘‘helpful as it was, this provision 
did not grant the right to opt for Latvian citizenship to those Russian nationals who 
resided in Latvia, but were not considered refugees from the Soviet regime,’’ a con- 
clusion apparently due to a misunderstanding of the provisions of the Peace Treaty, 
since under its terms persons of this type were automatically reeognized as Latvian 
citizens and therefore had no need to opt for its nationality. 
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could opt for minors and chronic invalids incapable of managing their 
own affairs. 

None of the Soviet-Latvian agreements specifically mentioned a duty 
on the part of the optants to depart from the country of residence upon 
approval of their application, nor was any deadline set for the evacuation 
of those who had completed the option procedure.*® It was expressly pro- 
vided that the Latvian Government would not refuse Latvian nationality 
and the R.S.F.S.R. would not refuse leave to renounce Russian citizenship, 
if eligibility to opt had been properly established. 

Again, separate option arrangements were made between Latvia and the 
UKS.S.R. and the relevant provisions were incorporated into the Treaty 
Regarding Future Relations of August 3, 1921, supplemented by the Re- 
patriation Agreement of the same date.*? While the provisions of the 
former document (particularly its Article 4) did not expressly address 
themselves to the basic question of legal attributes determining the signa- 
tories’ respective citizenship ipso jure, it may be construed therefrom that 
the contracting parties accepted as Latvian citizens all persons domiciled 
in Latvia as of March 16, 1923 (the date of the treaty’s ratification), and 
as Ukrainian citizens all persons domiciled in the Ukraine on that same 
date. However, it was provided, respectively, that in the Ukraine (Latvia) 
persons of Latvian (Ukrainian) origin and all other persons over 18, 
irrespective of their origin, if they themselves or their parents were, before 
August 1, 1914, members of urban or rural communities or corporations 
existing on territory now forming part of Latvia (Ukraine) would have 
the right, within a year from March 16, 1923, to renounce their Ukrainian 
(Latvian) nationality and opt for Latvian (Ukrainian) citizenship. The 
optant’s wife and minor children followed the nationality of the father 
or husband, unless the wife made a declaration to the contrary or unless 
some special arrangement concerning the children’s nationality was reached 
between the spouses.*? The usual provisions were allowed for legally 
adopted children, wards, minors and chronic invalids, and minor children 
of widows. 

The signatories further stipulated that ‘‘the Government of each of the 
Contracting Parties undertakes to allow persons who have opted for the 
nationality of the other Party one year from the date of option within 
which to return to their native country; all persons who have opted must 
leave the country in which they have resided within this period.’’ It was 
also agreed expressis verbis that the government of the state for which 


30 However, the Agreements of Nov. 6, 1921, stipulated that Latvians in the R.S.F.S.R, 
opting for Latvian citizenship were to be repatriated as soon as possible. 

311 SDD 86-97; 17 L.N. Treaty Series 317-363; and 1 SDD 244-248; 17 L.N. 
Treaty Series 295-315. 

32 In addition, the treaty specified, respectively, that the wives of Latvian (Ukrainian) 
nationals residing in Latvia (Uk.S.S.R.), who themselves were currently residing in the 
territory of the Uk.S.8.R. (Latvia), and their children under 18 years of age would 
ipso facto be considered Latvian (Ukrainian) nationals unless they gave notification 
to the contrary and. unless there existed between the parents a special agreement con- 
cerning the nationality of the children. 
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option was made was not entitled to refuse its nationality to the optant 
and that the government of the country in which the optant was residing 
would not refuse to allow him to renounce his nationality. 

Quite similar to the contents of the Russo-Latvian agreements were the 
principles on option of nationality embodied in the various treaties con- 
cluded between the R.S.F.S.R. and Lithuania,’ the most relevant being 
the Peace Treaty of July 12, 1920. In its Article 6, that treaty confirmed 
as citizens of Lithuania ipso jure all persons resident, on the day of its 
ratification (October 14, 1920), within the borders of Lithuania, who 
themselves or whose parents had permanently resided in Lithuania, or 
who were registered with the rural, municipal or corporate bodies in the 
territory of the Lithuanian state, and also persons who prior to 1914 
resided in the territory of the Lithuanian state for not less than the 
last ten years and had a permanent occupation there, excepting former 
civil and military officials not of Lithuanian origin and members of their 
families. Furthermore, all such persons residing as of October 14, 1920, 
in a third state, but not naturalized there, were ipso facto acknowledged 
to be Lithuanian citizens. 

The right of option for Russian citizenship was said to be conceded, 
within the period of one year from the date of the treaty’s ratification, to 
‘fall persons who have attained the age of 18 years and who are resident 
in the territory of Lithuania,’’ who ‘‘declare their wish to retain (opt 
for) Russian citizenship,’’** but the treaty made no reference to the 
right of individuals residing in third states and recognized as Lithuanian 
citizens to opt for Russian citizenship. Conversely, the right to opt for 
Lithuanian citizenship was assured to all persons in Russia satisfying the 
requirement of registration with local Lithuanian administrative and social 
bodies and to all persons domiciled on Lithuanian soil prior to or during 


33 The Treaty of Peace of July 12, 1920 (Izvestia, Sept. 21, 1920; 3 DVP 28-42); 
the Agreement on the Manner of Option for Lithuanian Citizenship of June 28, 1921 
(2 SDD R.S.F.S.R. 102-107); the Agreement on the Re-evacuation of Refugees of 
June 30, 1920 (Vestnik NKID, 1920, No. 6-7, pp. 121-124; 1 SDD 248-951). 

84In a sense, this formulation was both erroneous (being in contradiction, stricto 
sensu, with par. 1 of Art. 6) and highly ambiguous. In effect, despite the wording of 
par. 3, the right to opt for Russian citizenship could not extend to ‘‘all’’ persons over 
18 years of age domiciled in Lithuania as of Oct. 14, 1920, since, by virtue of par. 1 
of the same clause, not all such individuals had become Lithuanian citizens ipso jure: 
neither refugees from Russia, for instance, nor the ‘‘former civil and military officials 
of non-Lithuanian origin and the members of their families’’ mentioned therein had 
been deprived of their erstwhile allegiance to Russia and, if they had been of Russian 
nationality before Oct. 14, 1920, they continued to retain that citizenship independently 
of any option declaration. 

Quite confusing, too, was the use in the article in question, in speaking of optants, 
of the expression ‘‘declare their wish to retain ... their Russian citizenship,’’ a 
formula implying either that potential optants acquired Lithuanian citizenship only upon 
the expiration of the period set aside for the exercise of option or, more probably, that 
option in this instance had retroactive effect to the date of ratification of the treaty, 
else, since the right of option was extended to all persons residing in Lithuania, that 
state would have been inhabited solely by Russian citizens and foreigners until the 
right to opt had lapsed. j 
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the World War and now living in Russia.’ Persons who completed their 
option were obliged to leave the country of their residence within a year 
from the date of submission of the declaration, but for individuals living 
in the Caucasus and Asiatic Russia the periods for filing petitions and for 
departure were extended by another year. Wives of optants and minor 
children followed the citizenship of the heads of families, unless other 
arrangements existed between the spouses. Under the terms of the subse- 
quent Agreement of June 28, 1921, widows and divorcees who could prove 
that they fulfilled one of the conditions laid down in paragraph 1 of 
Article 6 of the Peace Treaty were also considered to be entitled to opt 
for Lithuanian citizenship, together with their minor dependent children. 

Much less complex, but also less satisfactory from the legal point of 
view, were the principles under which option of citizenship was adminis- 
tered in Lithuania and the Uk.S.S.R. under the provisions of the various 
agreements concluded between them.3® In accordance with the terms of 
the Agreement on Option of January 28, 1921, all persons of Lithuanian 
origin over 18 years of age and residing on the territory of the Uk.S.S.R. 
were entitled to opt for Lithuanian citizenship; the option period was 
established as one year from the day of ratification of the agreement 
(October 26, 1922). Children under 18 followed the citizenship of their 
parents; those under 18 with no living parents or guardians were to opt 
within one year after reaching their eighteenth birthday; and minor chil- 
dren of divorcees able to prove their Lithuanian origin followed their 
mother’s citizenship, but retained the right of expressing their own 
preference upon reaching adulthood. Specifically, the right to opt for 
Lithuanian citizenship was granted to Lithuanians by nationality (lex 
sanguinis), to all other natives of Lithuania, independently of their na- 
tional origin if they or their parents had been registered prior to August 1, 
1914, in urban, rural or class societies on the soil now comprising the 
state of Lithuania, to wives or widows of Lithuanian origin, to illegitimate 
children of women eligible to opt and to all persons legally adopted on 
Ukrainian soil by Lithuanian citizens before January 28, 1921. 

Neither the Agreement on Option, nor the subsequent treaties concluded 
between the UE.S.S.R. and Lithuania, indicated in any way the pro- 
cedure for determining the signatories’ respective nationality ipso jure, 
the legal status of potential optants in the interim between the signature 
of the option agreements and the expiration of the option deadline, or the 
judicial effects of a declaration of option. Some additional details on 
various facets of the process for implementing the option clauses were, 


85 This proviso failed to exclude, and apparently also gave the right of option to, 
Russian military and civilian personnel once stationed in Lithuania (prior to 1917) and 
now domiciled in the R.S.E.S.R. 

36 Agreement regarding Option for Lithuanian Citizenship, Jan. 28, 1921 (Mirnyi 
dogovor mezhdu Ukrainoj i Litvoi (Treaty of Peace Between the Ukraine and Lithu- 
ania) 8-10 (Kharkov, 1921); 1 SDD 256-259); the Peace Treaty of Feb. 14, 1921 
(Mirnyi dogovor mezhdu Ukrainoi i Litvoi 3-7; 1 SDD 106-110); the Treaty of Feb. 
14, 1921, on the Re-eyacuatfon of Refugees (ibid. 260-261); the Additional Convention 
of April 5, 1922 (ibid. 110-114). 
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however, furnished by the Peace Treaty and the other documents, con- 
cerning in particular the reciprocal conditions of option for Ukrainian 
citizenship within the territory of Lithuania with which previous treaties 
had not dealt. Such a right was accordingly vested in all persons of non- 
Lithuanian origin residing on the territory of Lithuania and over 18 
years of age. Moreover, the category of persons entitled to opt for 
Lithuanian citizenship within the confines of the Uk.S.S.R. was amplified 
through the addition thereto of ‘‘those who resided on the territory which 
at present constitutes the Lithuanian Republie before 1914 for no less 
than the last decade and who had a permanent occupation there, with 
the exception of former civil and military functionaries not originating 
from Lithuania.” 3’! Finally, the original deadline for the exercise of 
the option right was later dropped. Individuals who had completed 
the option process in conformity with the Option Agreement were obliged 
to léave the territory of the Uk.S.S.R. within a year. 

The last in the series of agreements on option in circumstances of 
secession were signed in 1920 and 1921 between the R.S.F.S.R., the 
UK.S.S.R. and the Byelorussian S.S.R., on the one hand, and Poland on 
the other. Under the complex stipulations of Article 6 of the Treaty of 
Riga of March 18, 1921, the signatories concurred that the right of 
option for Russian citizenship was to be extended to all former Russian 
nationals over 18 years old, present 4? on the soil of Poland as of April 27, 
1921, who either satisfied the criterion of registration in the rolls of the 
local administration and organizations or were, or could be, carried on 
ihe census books of the former Kingdom of Poland, and who, presumably,** 
had ipso facto become citizens of Poland by virtue of the ratification of 
the Peace Treaty. Such individuals, living outside Poland and not natural- 
ized in the state of their residence, were likewise allowed to choose Russian 


37 Additional Convention to the Peace Treaty of April 5, 1922. 

38 Art. 1 of the April 5, 1922, agreement which superseded Art. 4 of the Peace Treaty, 
simply stated that ‘‘persons of Lithuanian origin who have reached the age of 18 and 
reside in the territory of the UkSSR shall have the right to opt for Lithuanian citizen- 
ship’? and, conversely, that ‘persons of Ukrainian origin who have reached 18 years of 
age and reside on the territory of the Lithuanian Democratic Republie shall have the 
right to opt for Ukrainian ecitizenship.’’ 

383 DVP 618-658; 1 SDD 121-148. The Treaty of Peace thus carried out one of 
the conditions of the Preliminary Treaty of Peace of Oct. 12, 1920 (3 DYP 245-256; 
Izvestia, Oct. 17, 1920), between Soviet Russia, Soviet Ukraine and Poland, in which 
the signatories undertook to insert in the future Peace Treaty provisions guaranteeing 
the right of Poles to opt in favor of Russian or Ukrainian nationality, and vice versa, 
on condition that the persons exercising the right of option would enjoy without ex- 
ception all rights recognized by that treaty as belonging to the citizens of the signatories. 

40 In all previous treaties, the clauses on option used the word ‘‘prozhivayushchic,’’ 
meaning domiciled, dwelling or residing; instead, the treaty with Poland employed the 
term ‘‘nakhodyashehiesya,’’? which can be translated as ‘‘found in,’’ ‘‘present in.’? 
However, no particular legal meaning seems to have been attached by the signatories 
to the use of the broader expression. 

41 Like some of the earlier treaties, the Treaty of Riga did not address itself directly 
to the problem of Polish citizenship ipso jure, which was left to be, construed from the 
various stipulations of the document. 
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citizenship. All other nationals of the former Russian Empire within 
Poland retained their Russian citizenship and, consequently, had no need 
(or right) to opt for it.*? 

Conversely, the right to opt for Polish citizenship on the territory of 
the R.S.F.S.R., B.S.8.R. and Uk.S.S.R. was assured to all adults fulfilling 
the conditions of registration, actual or potential, on the lists of the perma- 
nent population of the former Polish Kingdom, of effective inscription 
on the administrative books of the local authorities, or of descent from 
fighters for Polish freedom or from permanent residents of Polish ter- 
ritories culturally assimilated into the Polish nation. The same right was 
also granted to such persons residing on the territory of third states and 
not nationals thereof. 

Option in accordance with the specifications of the Treaty of Riga was 
given retroactive effect expressis verbis to the date of ratification of the 
agreement. The choice made by the husband was also binding on his 
wife and their minor children, insofar as an arrangement to the con- 
trary had not been achieved between them. In case of disagreement, the 
wife was allowed an independent right of option, her decision extending 
also to the minor children in her custody. In the case of orphans, option 
was postponed until they reached the age of 18, and in the case of other 
persons lacking legal status, the choice was to be made by their guardians. 
The declarations of option had to be submitted within one year from 
the date of ratification of the Peace Treaty and, with regard to persons 
residing in the Caucasus and Asiatic Russia, the time limit was prolonged 
to fifteen months. If the optant satisfied all the eriteria of eligibility, 
the state in favor of which he made his choice was specifically prohibited 
from refusing to grant him its nationality and the state of residence was 
precluded from refusing to release him from his former allegiance. 
Persons whose declaration of option had been approved could, but did not 
have to, freely emigrate to the country of their choice; however, the 
government of the state of residence could compel them to make use of 
the right to leave which their option gave them, with departure then to 
take place within six months from the date that notice to that effect had 
been served. 

In addition to option of citizenship implemented in conjunction with 
national secession from the erstwhile Tsarist Empire and the formation 
of new independent states, option in the usual sense of the term, namely, 
choice of citizenship in conditions of limited cession of territory, also 
played a part, albeit a very restricted one, in the diplomatie practice of 
the Soviet Government during this period. This type of option stricto 
sensu was envisaged by various agreements concluded between the 
R.S.F.S.R. and Finland and Turkey sanctioning the annexation of certain 
portions of former Russian territory by the latter states. Thus, Article 9 


42 Significantly, persons found in Polish territory who had never been Russian citizens 
and who, under the terms ef the Treaty of Riga, apparently were admitted ipso jure into 
Polish nationality,"were not deemed entitled to vote for citizenship of Soviet Russia. 
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of the Treaty of Peace of October 14, 1920, with Finland* stipulated 
that Russian citizens domiciled in the territory of Pechenga would, without 
any further formality, be considered Finnish citizens, provided that those 
who had attained the age of 18 would, during the year following the entry 
into force of the agreement, have the right to opt for Russian citizenship. 
The husband would vote on behalf of his wife unless otherwise decided 
by mutual consent, and parents were to opt on behalf of their children 
under 18. All persons opting for Russia were free, but under no express 
duty, within a year from the date of option, to leave for the R.S.F.S.R. 
In exchange, the right of option through simple departure was guaranteed 
by Moscow to the inhabitants of the two disputed communes of Repola 
and Porajarvi, which, by the Treaty of Peace, were reintegrated into the 
R.S.F.S.R. Residents of these districts were allowed one month from 
the date of entry into force of the accord in which to emigrate to Finland. 

An identical kind of option was incorporated in the Treaty of Friend- 
ship signed between the R.S.F.S.R. and Turkey on March 16, 1921.** In 
accordance with its Article 12, the signatories declared that ‘‘any inhabitant 
of the territories forming part of Russia prior to 1918, and over which 
Turkish sovereignty has been acknowledged by the Government of the 
RSFSR in the present Treaty, shall be free to leave Turkey,’’ and the 
sanie right was assured the population of the Batum area, sovereignty over 
which had been transmitted from Turkey to Georgia. In subsequent agree- 
ments it was tacitly indicated that the populations of the transferred 
territories were deemed to have acquired by the very fact of cession the 
nationality of the new sovereign, for mention was made of the right of the 
inhabitants of the areas in question to ‘‘relinquish’’ Turkish and Georgian 
nationality, respectively, by leaving their country of residence for the 
country of their former allegiance.* Finally, the Special Protocol of 
May 31, 1926,‘ between Turkey and the U.S.S.R. specified that the right 
to leave the territories ceded by the R.S.F.S.R. and the Transcaucasian 
Republics to Turkey, and vice versa, under the terms of the treaties of 
Moscow and Kars, were to be exercised by the populations thereof within 
a year from the day of the protocol’s entry into force (March 11, 1927). 

Yet a different type of option of citizenship, a highly unusual one, 
was subscribed to by the Governments of the U.S.S.R. and Mongolia in the 
agreement concluded between them in Urga on October 3, 1924,4 which 
formalized earlier domestic measures unilaterally promulgated by each of 
the signatories. By the Resolution of the Central Executive Committee 
of the U.S.S.R. of September 7, 1923, Moscow accorded to Russian citizens 


43 Vestnik NKID, 1921, Nos. 7-8, pp. 124-140; 3 DVP 265-280. 

44 Izvestia, March 22, 1921; 3 DVP 597-604; 1 Soviet Treaty Series 100-102. 

453 SDD R.S.F.S.R. 49-57; 4 DVP 420-429. 

46 SZ, 1929, Part IT, No. 32, Item 173; 4 SDD 34-35. 

47 Summarized in Zakonodatelstvo 14-15. At the third Congress of the Mongolian 
People’s Party in 1924, it was disclosed that 3,000 Buryat “households had by then 
already applied for and received Mongolian nationality and that the immigration of 
Buryats into Mongolia was inereasing all the time. Tretii s’ezd Mongolskoi Narodnoi 
Partii 12 (Urga, 1924). " 
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who had emigrated to Mongolia the right to transfer to Mongolian nation- 
ality, the Mongolian Government having already acceded to such a simplified 
process of acquisition of its nationality through its Resolution of July 18, 
1923. Under the terms of the treaty, the contracting parties confirmed 
that the Buryats named on the lists attached thereto, who had filed applica- 
tions for loss of their Russian citizenship and for their acceptance into 
Mongolian nationality, henceforth would, zpso facto, be considered Mon- 
golian nationals. 

This was the last of the treaties dealing with option in one form or 
another initialed between Moscow and Russia’s neighbors, both new and 
old, during this first phase of Soviet diplomacy. However, various other 
measures were adopted during these years on the territory which after 
1924 was to constitute the U.S.S.R., extending the scope of the option 
clauses set forth in the accords signed by the R.S.F.S.R. Thus, following 
an exchange of notes between the Narkomindel and the Polish mission in 
Moscow, March 25-26, 1924, a decree of the Sovnarkom of the Trans- 
caucasian Federation of April 17, 1924,48 permitted option of Polish 
citizenship in the Transcaucasian S.F.S.R. along the lines of the option 
provisions in force between the R.S.F.8.R., Soviet Ukraine, Soviet Byelo- 
russia and Poland.*® Similarly, the effects of the option clauses in the 
treaties between the R.S.F.S.R. and the Baltic states were extended to the 
territory of the Far Eastern Republic by an unilateral decision of the 
Soviet Government. Through a Narkomindel circular, the Soviet Govern- 
ment undertook to evacuate from the territory of the F.E.R. all persons 
desiring to return to the Baltie states and fulfilling the conditions estab- 
lished by the various agreements concluded between the R.S.F.S.R. and 
the latter countries on eligibility for option and repatriation, but who had 
been unable to avail themselves of these rights by virtue of the fact that 
the F.E.R. had not been a signatory of the documents in question.” 


48 Zarya Vostoka, April 18, 1924. 

49 The option clauses with Poland did not extend to the territory of the Far Eastern 
Republic. However, Art. 10 of the latter’s Constitution of April 27, 1920, allowed all 
nationals of the former Tsarist Empire living in. the F.E.R. and in the territory admin- 
istered by the Chinese Eastern Railroad a period of six months during which to file 
papers proving appurtenance to the citizenship of the independent states which emerged 
on the territory of the former Russian Empire (those living in the territory of the 
C.E.R. were permitted to declare for the citizenship of third states as well). After the 
absorption of the F.H.R. into the R.S.F.S.R. these persons continued to be regarded as 
aliens, except for those who held passports issued by the various consulates in Vladi- 
vostok. By the same eircular of the Narkomindel which provided for the evacuation 
from the territory of the F.E.R. of individuals who had opted for the Baltic states, the 
Soviet Government undertook to repatriate also all persons who had opted under the 
terms of Art. 10 of the F.E.R. Constitution, including those who had chosen Polish 
citizenship. l 

Hor text of the F.E.R. Constitution, see H. K. Norton, The Far Eastern Republie of 
Siberia 282—307 (Londðn, 1923); for the other relevant legislation, see Zakonodatelstvo 
55, 131. 

60 Zakonodatelstvo 55, 431; T. A. Taracouzio, op. cit. 109-110; Byulleten NKVD 
RSFSR, Dee. 17, 1923, No. 31, and Feb. 25, 1924, No. 7. 


1961] OPTION OF NATIONALITY IN SOVIET TREATY PRACTICE 937 


(‘ONCLUSIONS 


In seope and variety, then, the Soviet record in the uses of option of 
citizenship from 1917 to 1924 is indeed impressive, as well as highly 
significant, both from the point of view of jurisprndential theory and of 
diplomatic experience. Not only did the practical effects of the experiment 
vitally afreet many millions of human beings, but the multiplicity, not 
to say abundance, of legal principles and political approaches tested 
through these agreements comprised some major substantive contributions 
to the doctrine and application of option in general international law 
and inter-state relations. 

The single most prominent feature of the option program carried 
out between the Soviets and Russia’s neighbors is the obvious Jack of 
an over-all unifying pattern in the clauses defining the conditions and 
procedures of choice of nationality by their respective citizens. This 
shortcoming was apparently due to the fact that in large measure (barring 
certain reservations) the Soviet regime was, in this phase of its foreign 
diplomacy, quite content to leave it to the opposing party to draft the 
main outlines of the proposed plan of option, thereby introducing into the 
policy on option officially subscribed to by Moscow almost as many different 
principles as there were divergent views among the governments with 
which arrangements of this sort were made.*! This helps explain the 
bewildering profusion of methods, types, forms and scopes of option en- 
countered in an analysis of Soviet treaty law on the subject during the 
first stage of Soviet diplomatic relations. 

With respect to the type of option envisaged by the signatories, the 
treaties of the R.S.F.S.R. and the other Soviet Republics covered the entire 
spectrum of known option law, ranging all the way from option in its 
older form, beneficium emigrandi, to the modern version of option expressed 
through a definite and formal choice of citizenship by persons on whom 
that right was conferred. The former type of option was foreseen in 
the Armistice Agreement with the Ukraine, although it was subsequently 
amended by unilateral decision of the Soviet Government, and in the 
agreements with Turkey and Finland (in the section relative to the 
inhabitants of Repola and Porajarvi). In essence, the decree of July 13, 
1918 (Germany), and the deeree of September 10, 1918 (Ukraine), also 
rested on the notion of free departure as a means of expressing citizenship 
preference, but they added thereto the further requirement of formal 
prior divestiture of the optants of their Russian allegiance. All the 
remaining option provisos to be found im the documents initialed between 
the R.S.F.S.R. or one of the other Soviet Republics and a foreign state 
during this period took the modern form prescribing explicit choice of 
citizenship, while the Agreement between the U.S.S.R. and Mongolia of 
October 3, 1924, stands apart as an improvisation sut generis. 


515. B. Krylov, loc. cit. 46: “The provisions of the Soviet treaties on option are 
extremely diversified—-apparently, on the basis of the principle of self-determination 
publicly endorsed by them, the Soviet authorities allowed in this instance full freedom 
to the other Party.” 
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From the point of view of their formal content, the Soviet treaties 
dealing with option can also be classified according to whether the obliga- 
tions assumed thereunder by the signatories were of a unilateral or a re- 
ciprocal character. A unilateral duty was assumed by the Soviet Govern- 
ment, in pursuance of the agreement of 1918 with Germany, through the 
decree of July 18, 1918, vis-à-vis Finland with respect to Repola and 
Porajarvi, and towards Turkey in regard to Batum.*? Conversely, the 
option carried out by Finland in the Pechenga area and by Turkey in the 
districts of Kars and Ardahan worked only in favor of the Soviets. In 
all other instances, the option undertakings were reciprocal. 

More meaningful, however, is the substantive classification of the option 
rights endorsed by Moscow on the basis of their scope, which, in turn, 
may be gauged either from the point of view of its territorial extension 
or its numerical inclusiveness. Judged by the former, Soviet treaty law 
evidenced at this time a definite prevalence of ‘‘unrestricted’’ eption 
clauses, whereby the right of choice of citizenship was extended in space 
to encompass the entire territory of one or both signatories. Thus, all the 
accords negotiated between the R.S.F.S.R. and its allies and foreign states 
in circumstances of national secession, as well as the Soviet-Mongol pact 
of 1924, fall into this category. Option privileges strictly limited in space 
and exercised only in a restricted area were conceded twice, both times 
in conditions of territorial cession, vis-a-vis Turkey and Finland. In 
addition, in three instances (R.S.F.S8.R.-Latvia, R.S.F.S.R.-Lithuania, 
R.S.F.S.2.-B.8.8.R.-Uk.S.8.R.—Poland), option was allowed to certain 
individuals residing in third states. 

In regard to the categorization of Soviet option agreements from the 
standpoint of the number of subjects affected by the provisions thereof, 
a factor depending essentially on the particular definition of the criteria 
of eligibility to choose adopted In each case by the contracting parties, 
appreciable differences are evidenced on that score by the Soviet accords 
of 1917-1924. Thus, under the terms of the July 13, 1918, decree, Moscow 
adduced proof of domicile as the sole requirement to establish title to 
opt; undetermined racial characteristics, subsequently amended to domicile 
requisites, obtained in the case of former Russian nationals desiring to 
become Ukrainian nationals. The treaties between the R.S.F.S.R. and 
Estonia emphasized domicile; those between Estonia and Soviet Ukraine 
stressed a combination of ‘‘origin’’ and ‘‘registry.’? The agreements 
between the R.S.F.S.R. and Georgia favored racial characteristies of one 
type or another, plus a local variant of Heimatrecht. Aspiring Latvians 
in Russia had to fulfill the conditions of domicile and registry, while 
candidates for Latvian citizenship in the Uk.S.S.R. needed the attributes 
of origin and registry. In the pacts between Lithuania and the R.S.F.S.R. 
and the Uk.S.S.R. stress was put on origin, with registry in local corporate 
bodies and in censas books given prime importance. On the other hand, 
the right of option for Polish citizenship was determined almost entirely 


52 The terms of, the Russo-Mongolian pact, too, ostensibly benefited only the second 
party. 
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by registry of one kind of another, or by the possession of certain other 
ancillary characteristics. In the Russo-Mongolian pact, the right to opt 
for Mongolian nationality seems to have been given only to Russians of 
Buryat extraction.® 

In contrast with the profusion of divergent criteria devised to determine 
cligibility to vote for the citizenship of the newly emerged states, the 
established standards under which, in circumstances of reciprocal option, 
title was proved to vote for Soviet nationality, were comparatively simple 
and relatively uniform. In only a few instances, such as in the decree of 
September 10, 1918, were some unusual demands advanced on those 
desiring to retain or obtain Russian citizenship. Otherwise, in the great 
majority of cases the right to opt in favor of Soviet citizenship was 
extended either to all persons residing on the territory of the other signa- 
tory or to all persons residing on the territory of the other party and 
not 6f that party’s nationality (understood as racial and/or cultural 
affiliation with the local dominant group). 

In spite of the simplicity of such an approach, the practical scope of 
the option right (from the point of view of its numerical inclusiveness) 
fluctuated markedly, depending on the choice of one or the other formula 
by the negotiating governments. Most narrowly circumscribed in this re- 
spect were the stipulations of the Ukrainian-Kstonian and Ukrainian-Latvian 
agreements, which gave the opportunity to vote for Ukrainian citizenship 
only to Ukrainians (by origin or registry) resident in these two states. 
Similarly though slightly less restricted were the provisos of the Russo- 
Estonian, Russo-Georgian and Ukrainian-Estonian treaties, which allowed 
non-Estonians and non-Georgians dwelling in Estonia and Georgia, re- 
spectively, to opt for Russian citizenship. At the opposite extreme stood 
the Russo-Latvian pacts which unconditionally assured to all inhabitants 
of Latvia and even Latvian citizens abroad the privilege of choosing 
Russian citizenship. The other option clauses subscribed to by the Soviets 
during this period occupied an intermediate position, those with Lithuania 
tending toward the broad interpretation laid down by the Russo-Latvian 
documents, and the settlement with Poland imposing somewhat greater 
restrictions, but not as many as in the ease of Estonia. In conditions 
of cession, too, the rules on the manner of opting for Soviet citizenship 
varied. In the Pechenga area, the right to vote for R.S.F.S.R. papers 
was granted to former Russian nationals living in the district, whereas in 
the case of Kars and Ardahan, the privilege was bestowed on the entire 
population of the ceded regions, regardless of former allegiance. 

In connection with the option rights formulated in the agreements 
concluded by the Soviet Union during 1917-1924, two things should be 


58 There is no doubt, of course, that the criteria of eligibility to opt selected by the 
signatories in every instance had an effect on the number of persons exercising that 
right. However, just as important in that respect, if not mere so, was the simple 
practical question of how many ressortissants of the seceding entities happened to be 
present at that moment within the borders of Soviet Russia gr one of the other Soviet 
Republics, a factual situation which helps explain much of the disesepancy recorded in 
the number of options cast in favor of each of the new nations. 
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noted. First, in almost every instance, the treaties bearing on the problem 
of option dealt almost exclusively with the content and form of those 
option rights which would be exercised by persons desiring to divest them- 
selves of their Russian nationality. The substantive, and especially the 
procedural, aspects of option in favor of Russian nationality were, on 
the other hand, treated either very summarily or almost not at all, the 
obvious implication here being that the contracting parties fully realized 
that the main current and direction of the option program would be 
away from, and would work against, the R.S.F.S.R. and the other Soviet 
Republies.** Second, whereas the right of option for non-Soviet nation- 
ality was always bestowed only on a select group of individuals charac- 
terized by evidence of a real bond of one kind or another between its 
members and the new state, the privilege of choosing Russian citizenship 
was, for the most part, granted to inhabitants of the other party’s ter- 
ritory regardless of their past or present national allegiance, a novel 
device strongly suggestive of the initial Bolshevik clisinterestedness in 
the customary technicalities of modern nationality law." 

In spite of the impressive variety of juridical principles embodied in 
the Soviet agreements on option during these first seven years of the 
Bolshevik regime’s existence, a number of legal propositions can be found 
regularly recurring in these treaties. Thus, all the option agreements 
concluded during this time by the R.S.F.S.R. and the other Soviet 
Republics with foreign nations had definite provisions guaranteeing the 
preservation of the rights of optants to their property.°® In general, 
optants were allowed to remove with them their personal possessions, 
subject to certain fiscal limitations, and were either permitted to retain 
ownership of real property situated in the R.S.F.S.R. and exempt from 
the effects of the nationalization decrees, or to liquidate it and take the 
money realized from the sale with them. Otherwise, all titles to real 
property within the R.S.F.S.R., and the other Soviet entities, including 
those held by optants, were subject to the various limitations imposed 
by the new legislation and, in particular, to the drastic restrictions intro- 
duced by the nationalization measures.” On the other hand, no such 


84 This would help explain, inter alia, the apparent willingness on the part of the 
newly emergent nations to countenance the formulation of the right of option for 
Russian citizenship within their territory in such broad, and often ill-defined, terms. 

55 An attitude also reflected in Soviet nationality legislation of this period by the 
enuneiation of such propositions as the granting of all political and civil rights to 
working class foreigners in the R.S.F.8.R. regardless of their citizenship, the bestowal 
of Soviet Russian citizenship on all individuals who could not prove a foreign nation- 
ality, the possibility of naturalization of individuals abroad without ever having been 
in the R.S.F.S.R., ete, 

66 Only the decree of July 13, 1918, contained no express reference to that effect, but 
even then such an obligation could be construed from the language of Art. 10 of the 
Russo-German treaty of Aug. 27, 1918, on which the enactment was based. 

57 Only the agreements with Estonia failed to specify that the property rights of 
optants continued to be maintained solely under the law, and not unconditionally as 
heretofore, but in actuality the execution of the relevant clauses in this case was tacitly 
revised to make it conform also to the ordre public of the Soviet state. 
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limitations seem to have been enforced by the ‘‘bourgeois’’ social systems 
of the successor states with respect to the property rights of persons opting 
in favor of Russia and emigrating there from their soil, despite the lack 
of reciprocity in their relations with the Soviets which such a policy 
entailed. 

Highly standardized, too, were the treaty rules on certain other questions. 
The minimum age to opt, for example, was established in every instance 
at 18 years, except in the arrangements with Turkey, which avoided the 
topic altogether. In the majority of cases, the duration of option was set 
at one year from the day of ratification of the basic option agreement, 
although other time limits were occasionally used.58 In most instances 
the signatories envisaged an explicit duty on the part of the optants 
to emigrate to the country of their choice upon completion of the pre- 
scribed procedure, usually within a year from the date of the approval 
of the petition.®® Finally, consistency closely verging on unanimity was 
exhibited by Soviet treaty clauses regulating the option rights of members 
of optants’ families. Only two arrangements concluded during this entire 
period, between the R.S.F.S.R. and the Ukraine, and between the UK.S.8.R. 
and Lithuania, failed to guarantee expressis verbis the independent right 
of an optant’s wife to choose for herself in case of disagreement with the 
husband’s choice. On the other hand, three agreements (R.S.F.S.R.- 
Georgia; Uk.S.8.R.-Lithuania; R.S.F.S.R., B.S.S.R., Uk.8.8.R.-Poland) spe- 
cifically provided for the right of minor children of optants, in general 
or in certain conditions only, to express their own citizenship preference 
upon reaching majority. 

As regards the doctrinal question of the retroactive force of option 
proceedings, Soviet agreements of this period would seem to indicate a 
general opposition on the part of Moscow and its allies to the idea of 
giving option that effect. The retroactivity of option declarations was 
explicitly envisaged only in the treaty with Poland, and it could be implied 
in connection with the choice of Russian citizenship by inhabitants of 
the Ukraine and Lithuania. In addition, the relevant clauses of the 
accords between the R.S.F.S.R. and Estonia and Georgia, respectively, were 
so indeterminate as to allow for either interpretation. In all other cases, 


58 E.g., 15 months in the Soviet-Polish settlement for persons residing in the Caucasus 
and Asiatic Russia; eventually, 18 months for individuals in the R.S.F.S.R. and 21 
months for those in the Caueasus and Russian Asia under the accords with Latvia; 1 
month in the convention with Finland concerning the two communes of Repola and 
Porajarvi; 1 month according to the decree of July 13, 1918, but ultimately prolonged 
to 4 months; 1 month under the terms of the decree of Sept. 10, 1918, although no 
express deadline was provided in the original Armistice Agreement with the Ukraine. 

59 However, no such duty to depart may be deduced from the language of the 
R.S.F.S.R.-Latvia and Uk.S.8.R.-Latvia documents and no obligation to that effect was 
envisaged in the agreement with Poland, although an express reservation on possible 
expulsion proceedings against optants was included in the latter instrument (with six 
months’ notice). The inhabitants of Pechenga opting for Russian nationality were, to 
judge by the text of the treaty, under no official duty to leave their place of residence, 
and, while specific stipulations concerning mandatory departure appear in the decrees 
of July 13 and Sept. 10, 1918, no deadline was set for the emigration process. 
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the retroactive effect of the option petition was formally precluded by the 
manner of formulation of the applicable proviso. 

In two particular sectors of option law, Soviet treaty practice did not 
crystallize sufficiently to allow for any meaningful conclusions. The policy 
with regard to the definition of the citizenship of the respective signatories 
ipso jure was apparently never clearly formulated, leaving the question 
unresolved until the very end. In addition, the R.S.F.S.R.-Estonian con- 
ventions formally stipulated that both parties reserved for themselves the 
right to reject option bids, regardless of their validity otherwise, the 
agreements between Latvia and Soviet Russia and Latvia and the Uk.S.S.R. 
explicitly propounded the opposite thesis, while the rest of the documents 
initialed by the Soviets from 1917 to 1924 remained mute on the subject. 

Procedural rules for proving eligibility to opt and then for exercising 
option rights were quite alike in most cases,® nor did they depart appreci- 
ably from the precedent established in this field by general international 
law. On the other hand, it should be noted in this connection that the 
policy set forth in Soviet treaty law with regard to the question of com- 
pletion of option proceedings and its juridical consequences was somewhat 
unusual. Indeed, whereas in general international jurisprudence com- 
pletion of the option process was customarily dated from the moment of 
emigration of the optant from the country of his residence to the land 
of his choice, both the provisions of Soviet international agreements and 
the contents of Soviet domestic legislation 6? clearly indicated that the 
Soviets regarded the right of choice of citizenship as exhausted from the 
very moment of issuance to the petitioner of documents certifying that 
his request had been approved by the authorities of both interested states 
(in the R.S.F.S.R. such certificates were issued by the NK VD). There- 
after, such persons were treated by the Soviet Government as full-fledged 


60 A somewhat different procedure was used in the conduct of option for Polish 
nationality in the Transcaucasian Federation, where choice of citizenship was effected 
not on the basis of the usual documentary evidence, but on the basis of passports 
‘fissued in its time by the Polish mission in the Caucasus, prior to the establishment 
of Soviet authority in each of the Republics composing the Transcaucasian Federation.’’ 
In this case only were foreign passports, unilaterally issued on Russian territory without 
prior approval of Soviet authorities, recognized as valid by the Soviets. 

A similar procedure had already been used earlier in this region. Thus, while no 
formal option of citizenship in favor of the Baltie states was ever conducted in the 
Caucasus, the decree of the Sovnarkom of the Transcaucasian S.F.S.R. of April 5, 1923, 
recognized as foreigners those persons who, prior te the promulgation of said decree, 
received from their homeland a national passport, provided it was recognized by the 
Soviet authorities. Zarya Vostoka, April 6, 1923. 

61In only two instances did significant deviation from the recognized norm oceur, 
involving the power delegated under the terms of the Russo-Georgian and Russo-Lithu- 
anian pacts to the People’s Commissariat for National Minorities of the R.S.F.S.R. to 
decide, in certain doubtful eases, on the eligibility of petitioners to opt solely on the 
basis of possession (or lack) of personal characteristics marking them as ethnic members 
of the Georgian and Lithuanian communities. 

62 Zakonodatelstvo, p. 50; S. B. Krylov, loc. cit. 53-54; Art. 8 of the Circular of the 
R.S.F.S.R. NKVD gf Dec.’ 1, 1921, No. 507; Art. 12 of the Law on Union Citizenship 
of Oct. 29, 1924, SZ, 1924, Part I, No. 23, Item 202. 
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foreigners, nor was this status in any way affected by the failure of such 
individuals to leave the country by the given deadline. Reinstatement of 
these persons in their Soviet citizenship could be effected only through the 
normal processes of applying for naturalization de novo. Once having 
completed his option, the person could no longer repudiate it under Sovict 
law, a principle also recognized by general jurisprudence on the subject. 
Tlowever, under Soviet policy, failure to emigrate did not result in auto- 
matie reversion of the optant to his original nationality,’ whereas this 
was normally the consequence in the practice of most other countries. 

The last major option deadline under the Soviet agreements of this 
period expired on December 15, 1922, and by 1924 the bulk of the program 
of option and evacuation had been completed and formally declared at 
an end. In one way or another millions of individuals had been affected 
by the provisions of these treaties. Within the R.S.F.S.R. itself the 
greatest number of option petitions for any one country was garnished by 
Estonia, ten times as many, in fact, as the total votes cast in favor of 
either Latvia, Lithuania or Poland, a discrepancy which can be explained 
in part by the fact that, in the latter cases, choice of citizenship was often 
exercised through the simpler method of applying for repatriation or re- 
evacuation, for which most potential optants also qualified. Furthermore, 
with respect to Latvia, Lithuania and Poland, agreements on evacuation 
between them and the R.S.F.S.R. antedated their option treaties, a situation 
reversed in the Estonian case. 

Although the option proceedings were completed by a great number 


63 S. S. Kishkin, Sovetskoe grazhdanstvo (Soviet Citizenship) (Moscow, 1925) ; 
Zakonodatelstvo 50-51. 

64 S. B. Krylov, loc. cit. 55; Zakonodatelstvo 51. To this rule there was one exception: 
persons in the F.E.R. of Baltic extraction, entitled to return home under the terms of 
the Soviet circular of 1924, who failed to request evacuation or, having requested it, failed 
to leave on time, were issued Soviet papers identifying them as Soviet citizens. On the 
other hand, persons in the F.E.R. who had opted in accordance with Art. 10 of the 
F.E.R. Constitution and were similarly eligible for evacuation to their country of choiee 
remained aliens, even if they failed to apply for repatriation or to leave on time. 

65 S. B. Krylov, loc. cit. 53, note 4. However, option under the terms of the Soviet- 
Turkish agreements was still being negotiated as Jate as 1926. 

66 Zakonodatelstvo 53. With regard to the legal status of potential optants for Soviet 
eitizenship abroad, it must be remembered that on Oct. 28, 1921, and Dee. 15, 1921, laws 
were passed in the R.S.F.S.R. on the subject of forfeiture of Soviet citizenship by 
eertain categories of persons residing abroad, which contained, inter alia, clauses to 
the effect that Russian citizenship was lost by persons abroad who had the right to 
opt for Russian citizenship but did not do so within the time allowed, a proviso con- 
firmed by the Law on Union Citizenship of 1924. See the author’s ‘The Soviet Union 
and the Problem of Refugees and Displaced Persons, 1917-1956,’? 51 A.J.I.L, 325-361 
(1957). For a study of the Soviet impact on, and imitation by, the satellite regimes, 
see idem, ‘‘ Hungary and Hungarian Exiles: Laws and Policies,’’? 19 Journal of Central 
European Affairs 227-259 (1959), and for a Soviet interpretation, S. I. Rusinova, 
‘¢Voprosy grazhdanstva v Evropeiskikh stranakh narodnoi demokratii’? (Questions of 
Citizenship in the European Countries of the People’s Democracy), Voprosy sovetskogo 
gosudarstva i prava (Problems of Soviet State and Law) €76-207 (Leningrad, 1955, 
Uchenye zapiski Leningradskogo gosudarstvennogo universiteta, No. 201). 
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of residents of the R.S.F\S.R. fulfilling the various conditions of eligibility, 
in many instances this step was not followed by the required departure 
from Soviet Russia for the country of their choice. One consequence of 
this was the promulgation by the Soviet Government of the decree of 
August 29, 1921,% directing the expulsion from the R.S.F.S.R. of such 
aliens who had failed to emigrate within the required time limit, and who 
had not made a special request to the authorities to allow them to prolong 
their stay or had not applied for their re-naturalization into Russian 
citizenship. The decree was designed to be invoked against a few thousand 
optants who persisted in remaining on Soviet soil—Estonians in particular 
—and resulted in a large number of applications on the part of such 
individuals for reinstatement in Soviet citizenship. In a number of in- 
stances, too, allegedly quite considerable, although option proceedings were 
initiated, they were withdrawn before the process was consummated by 
persons who had in the meantime changed their minds. : 

Apart from the profound and undeniable impact of the first Soviet 
option agreements on their own times, the practical long-range implications 
of this daring experiment for present Soviet legal thought, ultima ratio, 
find expression in the continuing endorsement by Moscow of two sets of 
earlier principles, both with an ideological connotation. The first of these 
concerns the rôle and place of option as such in the modern system of 
international law and is reflected in the consistent Soviet championing 
of that concept as a desirable element of the contemporary diplomatic 
repertoire of states, presumably on the grounds that, like plebiscite (to 
which option is closely related), ‘‘it is a slight mitigation of the evils of 
annexation which is ex principio contrary to the Communist philosophy.’’ © 
As a result, the idea of inter-state option was, in the past, and still is now, 
featured by Soviet authorities on jus gentium among the ‘‘progressive’’ 
propositions of present international law, and, accordingly, awarded their 
doctrinal imprimatur.” 


67 SU, 1921, No. 62, Item 451. Persons within the R.S.F.S.R. who had opted in ac- 
cordance with the provisions of the agreements on option entered into by the R.S.F.S.R. 
and were obligated to leave Soviet Russia were thereby notified that they could remain 
in the R.S.F.S.R. only with the special permission of the NE VD. Petitions for issuance 
of such permis de séjour had to be filed three months prior to expiration of the period 
of residence allowed by the option agreement. 

68S. B. Krylov, loc. cit. 55. According to Zakonodatelstvo, p. 51, such permits of 
prolongation of the right to stay in the R.S.F.8.R. were issued only in eases where 
declarations were made expressing a desire for reinstatement in Soviet citizenship and 
in other instances only as entirely individual exceptions. 

69 T. A. Taracouzio, op. cit. 97. 

70 For brief, but favorable, references to early Soviet option practice, see E. A. 
Korovin (ed.), Mezhdunarodnoe pravo (International Law) 235 (Moscow, 1951); 
F. I. Kozhevnikov (ed.), Mezhdunarodnoe pravo (International Law) 143 (Moscow, 
1957); V. I. Lisovskii, Mezhdunarodnoe pravo (International Law) 101 (Kiev, 1955); 
F. I. Kozhevnikov, Sovetskoe gosudarstvo i mezhdunarodnoe pravo, 1917-1947ge (The 
Soviet State and International Law, 1917-1947) 170 (Moscow, 1948); ‘‘Optatsiya’’ 
(Option), in 31 Bolshaya Sevetskaya Entsiklopediya (Large Soviet Encyclopedia) 95 (2nd 
ed., Moscow, 1955) ;° S. N. Bratus et al, Yuridicheskii Slovar (Legal Dictionary) 408 
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The second such effect involves the survival in present-day Soviet theory 
and practice of some of the so-called ‘‘liberal’’ features of option law 
appearing in the early Soviet treaties: the independent right of women to 
opt for themselves and their children (a reflection of the official Soviet 
tenet on the equality of women) ; the need for joint consent of the spouses 
to determine their offspring’s nationality (a derivative of the rule of the 
equal status of husband and wife); option rights based on the idea of 
racial and ethnic origin (a corollary of the Soviet support for the idea 
of national self-determination) ; the lowered age requirement for optants 
(18 years), an innovation which can also be found in various Soviet 
domestic enactments. All these new legal devices were generally recog- 
nized by the practice of states only after World War I and represented 
significant improvements over the heretofore accepted rules. They found 
an independent formulation in the initial Soviet accords, coinciding, in 
general, with the adoption of similar solutions in the postwar settlements 
between the Entente and the Central Powers. In some instances, however, 
these novel propositions of international law embodied in the first Soviet 
agreements antedated and anticipated the parallel developments which later 
found expression in the Versailles and Saint-Germain systems, even though 
the latter are generally credited with having pioneered them. 

In short, there is no doubt that the widespread program allowing free 
choice of citizenship implemented between Moscow and Russia’s neighbors 
during these early years had a profound and, on the whole, salutary effect 
on the subsequent history of the area. The large-scale use of option at 
this time along the borders of the former Tsarist Empire undeniably helped 
resolve many potentially serious frictions over national minorities and 
aggravating conflicts over possible claims arising from dual nationality. 
The effective exercise of option privileges during this period contributed 
appreciably to the alleviation of numerous tensions inspired not only by 
ethnie rivalries but also by fundamental political differences, for choice 
of citizenship in these circumstances often, if not usually, was not so much 
a vote for this or that national allegiance as an expression of preference 
for one or the other rival socio-political systems, the ‘‘proletarian’’ versus 
the ‘‘bourgeois.”’ 


(Moscow, 1953); 2 Kudryavtsev (ed.), Yuridicheskii Slovar (Legal Dictionary) 42 
(2nd ed., Moscow, 1956). 

On the other hand, not a single document of this period is cited in the relevant 
section of the work compiled by L. A. Modzhoryan and V. K. Sobakin, Mezhdunarodnoe 
pravo v izbrannykh dokumentakh (International Law in Selected Documents), Vol. 1, 
pp. 196-206 (Moscow, 1957). And, in spite of the constant emphasis on option in 
Soviet practice as an expression of the right of national self-determination, no mention 
of it is to be found in two recent works devoted to that question: D. I. Baratashvili, 
Za svobodu i nezavisimost narodov (Mezhdunarodno-pravovoi ocherk) (For the Freedom 
and Independence of Nations, an Essay on International Law) (Moscow, 1960), and 
G. B. Starushenko, Printsip samoopredeleniya narodov i natsii vo vneshnei politike 
Sovetskogo gosudarstva (Istoriko-pravovoi ocherk} (The Principle of Self-Determination 
of Peoples and Nations in the Foreign Policy of the Soviet, State, an Historical-Legal 
Essay) (Moscow, 1960). ` 

71 See, in particular, J. L. Kunz, foc. cit., and the literature cited therein. 
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Furthermore, it should be noted that in the context of the initial Soviet 
experience, option was used, not in order to settle dual nationality claims 
already in existence, but to prevent such controversies from coming into 
being altogether and from constituting an international problem at some 
later date, for the Soviets have always shown strong aversion to the status 
of dual nationality, which they regard as a legal aberration, and have 
consistently attempted to avert the emergence of such a situation in their 
relations with other states through early negotiations or, otherwise, to 
emasculate it unilaterally whenever possible through domestic legislation.”” 
On the other hand, no attention was paid in the treaties of the period 
to the related question of statelessness, since Soviet Jurisprudence prior to 
1938 did not recognize the possibility of statelessness under Soviet law and 
showed no interest in the legal position of the large number of former 
Russian citizens abroad which Moscow’s legislation had denaturalized, 
apparently treating the problem as one exclusively within the purview of 
the domestic law of the country of residence and/or asylum.” 

It should perhaps be noted, in closing, that the terms of the option 
agreements initialed by the Soviet Government have generally been exe- 
cuted by it in good faith, whereas plebiscites which Moscow conducted on 
various oceasions have usually amounted to little more than a travesty of 
the genuine thing. This could be an indication of the relative importance 
attributed in Soviet policies to questions of territory and population, 
acquisition of the former being regarded as so crucial as to warrant resort 
to any pseudo-legal subterfuge in order to ensure an outcome favoring the 
Soviet Union," whereas retention of title to the latter has apparently not 
been deemed to deserve such extreme measures. 


72 Cf. the broad denaturalization provisions of the R.S.F.S8.R. decree of Aug. 22, 1921, 
SU, 1921, No. 62, Item 437, and of Dee. 15, 1921, SU, 1922, No. 1, Item 11; Resolution 
of the Central Executive Committee and Sovnarkom of the U.S.S.R. of 1933, SZ, 1933, 
No. 34, Item 200. For the preventive effect of these measures with regard to dual 
nationality, see G. E. Vilkov, ‘‘ Mezhdunarodno-pravovoe regulirovanie voprosov dvoinogo 
grazhdanstva’’ (International Legal Settlement of Questions of Dual Nationality), 
Sovetskii Ezhegodnik Mezhdunarodnogo Prava 1959 (Soviet Yearbook of International 
Law for 1959) 367 (Moscow, 1960). For another Soviet view on dual nationality, 
equally critical of the concept, see E. Ya. Chernomordik, ‘‘K voprosu o dvoinom 
grazhdanstve v inostrannom i mezhdunarodnom prave’? (On the Question of Dual 
Citizenship in Foreign and International Law), Sovetskoe gosudarstvo i pravo, 1947, 
No. 1, pp. 57 ff. 

The use of inter-state agreements to settle existing dual nationality conflicts appears 
only in 1957-1958, when a series of treaties were concluded between the U.S.S.R. and 
its satellites and Yugoslavia. Until then, Soviet legal sources referred to domestic 
option as a means for settling such questions. 

78 On this question, see 1 Kudryavtsev (ed.), op. cit. 57-58; S. S. Kishkin, op. cit. 

74 E.g., see the author’s ‘‘A Case Study in the Soviet Use of International Law: 
Eastern Poland in 1939,’’ 52 A.J.I.L. 69-84 (1958). 


EDITORIAL COMMENT 


LESTER H. WOOLSEY 


The Board of Editors of the JouRNAL announces with the deepest regret 
the death in Providence, Rhode Island, on June 20, 1961, of Lester H. 
Woolsey, a member of the Board since 1925. Mr. Woolsey was a charter 
member of the American Society of International Law and took an active 
part in its affairs over a period of forty years. He was Treasurer of the 
Society from 1925 to 1946, Vice President from 1946 to 1949, and Presi- 
dent during the year 1956-1957. In 1958 Mr. Woolsey was forced to 
retire from all activities because of illness and went to live in Providence, 
Rhode Island, the home of his daughters. Upon closing his office in 
Washington, Mr. Woolsey donated his complete set of the JOURNALS and 
Procrepines to the Society with directions to use the proceeds of the sale 
of the set for the establishment in the name of the Society of a scholarship 
in international law in honor of James Brown Scott. 

Mr. Woolsey’s contributions to the JouRNAL covered a wide range of 
subjects and spanned a period of fifty years, beginning in 1909, when he 
contributed an editorial on the Constitution of South Africa. His last 
editorial, in 1957, was a tribute to an old friend, the late George A. Finch, 
Honorary Editor-in-Chief of the JOURNAL, and colleague of Mr. Woolsey 
in his early days in the State Department. His presidential address be- 
fore the Society in April, 1957, entitled ‘‘Peace with Justice’’ was a pene- 
trating and prophetie analysis of the world situation. Mr. Woolsey held 
many responsible government positions as an international law expert, 
but spent the greater part of his professional life as a private practitioner 
in the field. His passing is a real loss, not only to the JouRNAL and the 
Society, but to the practicing profession. A fuller and more adequate 
appraisal of Mr. Woolsey’s contribution to mternational law and to the 
American Society of International Law will appear in a later issue.—Eb. 


A HUNDRED YEARS OF “FOREIGN RELATIONS”) 


American international lawyers, political scientists and diplomatie his- 
torians may properly note in 1961 a centennial that is meaningful from 
the point of view of their professional work. In December, 1861, President 
Lineoln submitted to Congress, as an accompaniment to his annual message 
on the State of the Union, a record of the country’s foreign relations for 


1¥or much of the factual material in this comment the writer is indebted to the 
Historical Office in the Bureau of Publie Affairs, Department of State. He has also 
drawn upon the article by B. R. Perkins (editor of the series) entitled ‘* ‘Foreign 
Relations of the United States’: 91 Years of American Foreign Policy,’’ 27 De- 
partment of State Bulletin 1002-1007 (1952). ° 


* 
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that year.? Publication thus started in the form of annual records has 
continued. The nature and quantity of the resulting source material, 
regulations governing its preparation, and certain special problems that 
have attended the enterprise seem to merit attention. 

To mid-1961, 210 volumes in the set now called ‘‘ Foreign Relations of the 
United States’? (having at first been entitled ‘‘Papers Relating to Foreign 
Affairs’? and subsequently, from 1870 through the volumes for 1932, 
‘Papers Relating to the Foreign Relations of the United States’’) had 
appeared. Of these, 171 are in the Annual Series, while the remainder 
are on particular countries or deal with special topics* In the earlier 
years after 1861 one volume usually provided the diplomatic correspond- 
ence of a particular year (although there were exceptions, as in 1864 and 
1865, in each of which years four volumes appeared, and in 1869 when no 
volume was published). For the first two decades the publication date 
on the title page was that for the year covered, but from 1880 to 4906 
the date was, except for the period immediately following the Spanish- 
American War, the year just following the one covered. There has subse- 
quently been a gradually widening time lag between the date of the docu- 
ments and the date of their publication. Thus by 1980 the lag was twelve 
years, and by 1961 the publication date had come to be nineteen years after 
the events covered in the record. 

As the agency directly responsible for the preparation and publication 
of the diplomatic record, the Department of State has from time to time 
indicated the objectives sought and the regulations governing the issuance 
of this material. An illustrative order is that of Secretary of State Kellogg 
dated March 26, 1925. This, while indicating justification for omissions 
in certain situations (as where publication might embarrass current ne- 
gotiations, or where there might be trivial details or personal opinions that 
were not adopted and had no effect upon official positions taken), sought 
to emphasize the desire for completeness. The order contained, inter alia, 
the following: 


2 Papers Relating to Foreign Affairs, Ex. Doe. No. 1, 37th Cong., 2nd Sess. The 
correspondence in this volume dealt largely with problems relating to the War Between 
the States. 

There was not, prior to this time, a regular annual publication of such material, 
although, in response to requests from Congress from time to time the Department of 
State provided records that were published in Congressional documents. Annual 
messages of the Presidents before 1861 were sometimes accompanied by diplomatic dis- 
patches on special subjects which the President desired to bring to the attention of 
Congress; those which were printed are available in Wharton’s Revolutionary Diplo- 
matie Correspondence and in American State Papers. See Anne Morris Boyd, United 
States Government Publications 127 (3rd ed., 1949). 

3 Included are nine volumes of World War I Supplements, three volumes on Russia, 
1918, one volume on Russia, 1919, thirteen volumes on the Paris Peace Conference, 
1919, two volumes of Lansing Papers, 1914-1920, one volume on The Soviet Union, 
1933-1939, two volumes ọn Japan, 1931-1941, one on China, 1942, one on The Conference 
at Cairo and Teheran, 1943, one on The Conferences at Malta and Yalta, 1945, and two 
volumes on The Conference at Berlin (the Potsdam Conference), 1945. There have been 
two general index volumes, one published in 1902 and covering the years 1861-1899, 
the other published in 1941 and covering the years 1900-1918. 
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The publication of diplomatic correspondence relating to matters 
which are still current often presents an insuperable obstacle to effec- 
tive negotiation, but it is obvious that after the completion of the 
business in hand, as much of the correspondence as is practicable ought 
to be made public. This object is attained by the publication of 
Foreign Relations which presents, in a form economical, compact and 
easily accessible, the documentary history of the foreign relations of 
the United States. The editing of Foreign Relations must, therefore, 
= Pees as an important part of the duties of the Department 
of State. 

.. . It is expected that the material thus assembled, aside from 
the omission of trivial and inconsequential details, will be substantially 
complete as regards the files of the Department.* 


The need of objectivity has also received emphasis. The version of 
regulations in use in 1961 dates from October 31, 1955. There are 
provisions that the volumes shall include, 


subject to necessary security considerations, all documents needed 
to give a comprehensive record of the major foreign policy decisions 
within the range of the Department of State’s responsibilities, together 
with appropriate materials concerning the facts which contributed to 
the formulation of policies. 


The editing of the record is to be ‘‘guided by the principles of historical 
objectivity.” Deletions in a document are to be indicated, and there is 
to be ‘‘no omission of facts which were of major importance in reaching 
a decision.” Nothing is to be omitted ‘‘for the purpose of concealing or 
glossing over what might be regarded by some as a defect of policy.’’® 

Policy officers in the Department of State and other Departments and 
agencies of the United States Government, as well as foreign governments, 
may need to be consulted. In order to obtain clearances, State Department 
officers (with responsibility for publication) are to (a) ‘‘refer to the 
appropriate policy officers of the Department and of other agencies of 
the Government such papers as appear to require policy clearance,’’ and 
(b) ‘‘refer to the appropriate foreign governments.’’ Allowable omissions 
from the record fall into five categories.® 

The carrying out of these regulations naturally involves considerable 
diplomacy both inside the Government of the United States and with 
foreign governments. The Department of State has for the past several 
years (under Department Circular No. 244, December, 1956) sought the 
counsel of an advisory committee of non-official, professional persons (in- 


4 Foreign Relations, 1914, Supp., pp. Ui-iv (published in 1928). 

5 Ibid., 1939, Vol. I (published in 1956), pp. iii, iv. 

6 Idem. Those allowable: ‘‘(a) The avoid publication of matters which would tend 
to impede current diplomatie negotiations or other business. (b) To condense the 
record and avoid repetition of neediess details. (¢) To preserve the confidence reposed 
in the Department [of State] by imdividuals and by foreign governments. (d) To 
avoid giving needless offense to other nationalities or individuals. (e) To eliminate 
personal opinions presented in despatches and not acted upon by the Department. To 
this consideration there is one qualification—in connection with major decisions it is 
desirable, where possible, to show the alternatives presented to the Department before 
the decision was made.’’ 
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eluding representatives of the American Society of International Law, the 
American Political Science Association, and the American Historical As- 
sociation) with respect to the editing and publishing of Foreign Relations. 

Among the problems that are currently faced are those of the time lag, 
the provision of adequate indices, the matter of clearance, and the neces- 
sity of selectivity in view of the sheer volume of materials that now 
comprise the complete diplomatic record. Some time lag is perhaps un- 
avoidable, in view of personnel limitations and other factors. The pro- 
vision of a cumulative index that would cover the volumes since 1918 is 
one need that is particularly felt by investigators desiring to use the 
material with a minimum of search; there has been no general index 
published since 1941. 

The practice of securing prior consent of a foreign government for the 
publication of any paper originating with that government apparently 
dates from the volume for 1912 (published in 1919).7 In 19386 Sectetary 
of State Hull said that 


this Government cannot undertake to make public confidential com- 
munications without the permission of the government which reposed 
confidence in this Government. It is important that this long-estab- 
lished rule of universal application among civilized nations should be 
observed if we are to have the respect and confidence of other govern- 
ments, so essential to the conduct of international relations.® 


That the United States has sometimes adhered rigidly to the requirement 
of consent as a condition precedent of publication, and at other times 
has taken a position opposed to this, seems evident from the record.? The 
practice of seeking prior consent rests upon comity rather than upon 
international law. It has obviously not been applied with respect to 
governments of countries with which the United States has been at war, 
T.e., aS to documents received from such governments before the re-estab- 
lishment of friendly relations.*° 

The inereasing quantity of diplomatic.correspondence in a period of 
‘‘eold war,’’ and the increased sensitivity of much present-day communica- 
tion between governments, are to be taken into account in any evaluation 
of the completeness of what is published. In any case, investigators con- 
tinue to find in Foreign Relations a rich body of material, which often 
has bearing upon the practice and development of international law. The 
resolutions that have been passed at annual meetings of the American 
Society of International Law on the subject of the publication evince a 
proper concern that publication policy will continue to measure up to the 
high standards that are appropriate to the practice of a leading democratie 


tate. 
state Rosert R. WILSON 


7H. R. Perkins, loc. cit. 1005; cf. John Bassett Moore, ‘‘The Dictatorial Drift,’’ 23 
Virginia Law Review 863, 865 (19387). 

8 Department of State Press Releases, Jan. 25, 1936, pp. 99-100. 

®See examples in Robert R. Wilson, ‘‘Government Consent to Publication of Diplo- 
matic Correspondence,’’ 34 A.J.I.L. 508-511 (1940). 

10 Cf. E. R. Perkins, loc. cit. at 1005. 
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NATURAL-LAW THINKING IN THE MODERN SCIENCE OF INTERNATIONAL LAW 
f 

^ 7) A a I 
ai There is no doubt that in the modern science of international law, 
currents of natural-law thinking, often coupled with severe criticism of 
positivism, do appear.* But there is no unity in this movement; quite 
to the contrary, there are very different approaches; there is much con- 
fusion as to what natural law can do fı for international law; even the very 

de re w 


ere t 


words ‘‘natural law’’ and “positivism”? are used in very different mean- 


ings. This state of things De some observations. 

The problem of “natural law’’ was posed, two and a half thousand 
years ago, by the Greek sophists and, to the present day, has remained 
a permanent part of the Occidental philosophy of law.? During antiquity 
and the Middle Ages there were many “‘schools’’ of natural law, yet a 
dominating school, the ‘‘traditional’’ natural law, was developed by a 
line of Greek and, later, Catholic thinkers: * a natural law on an ontological- 
teleological or metaphysical basis; it held that good law must be in harmony 
with the essential nature of man, as a corporeal-spiritual individual and 
a social being. This traditional natural law during the Middle Ages not 
only dominated jurisprudence, but also deeply influenced national legal 
systems, both the ‘‘Common Law” of England and the ‘‘Civil Law” 
of the Continent, where Roman law, itself considered as ratio scripta, 
had been received. 

There is, therefore, small wonder that the new international law and 
its science should have been deeply influenced by Roman and natural law.’ 
The masters of the first, the ‘‘Spanish’’ school of international law, were 
at the same time the leaders of Spanish Neo-Scholasticism, building upon 
Aristotelian-Thomistic lines. Suárez was a realistic thinker who fully 
recognized that the new “international community’ of the sovereign 
states of Western Christian Europe is here to stay; but he wanted to 
give the new international law a foundation in Catholic natural law, in 
the “genus humanum, in varios populos ct regna divisum.” 

- The Protestant Grotius, who wrote the first treatise on international 
law, was still strongly influenced by the traditional natural law, but he 
secularized it by stating that natural law would be valid even if there 


18ee, ¢.g., Luis Garcia Arias, ‘‘Las concepciones jusnaturalistas sobre la funda- 
mentación del derecho internacional,’’ Temis, No. 7, pp. 115-148 (Saragossa, 1960); 
Ulrich Seheuner, ‘‘Naturrechtliche Strömungen in heutigen Vélkerreeht,’? 13 Zeitschrift 
fiir auslindisches Öffentliches Recht u. Völkerrecht 556-614 (1950). 

2Sce Alfred Verdross, Abendliindische Rechtsphilosophie (Vienna, 1958). 

3 To name a few: Plato, Aristotle, Stoics, Cicero, St. Augustine, St. Thomas of 
Aquinas, Vitoria, Suárez. 

4 International law was called for centuries Jus Naturae et Gentium. See E. 
Reibstein, Die Anfänge des neueren Natur- und Vélkerrechts (1949); P. Guggenheim, 
“Jus naturae et Gentium,’’ Festschrift Spiropoulos 2138-225 (1957). This latter 
writer holds that natural law has been dissolved and that positivism is firmly and 
necessarily established; he foresees no success for present-day attempts at a revival 
of natural law. 
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were no God. This secularization profoundly changed the character of 
natural law.{ True, the Catholic natural law is not based on divine 
revelation; it is to be discovered by man’s recta ratio—a term stemming 
from the Stoics; yet the jus naturae is man’s ‘‘participation in the lex 
aeterna’’; it necessarily presupposes the Christian faith in the Creator, 
who has written these norms into the hearts of all men. ‘Right reason’? 
is only the tool to discover the natural law; with Grotius this right reason 
becomes the basis of natural law. Grotius distinguished the ‘‘natural’’ 
and the ‘‘voluntary’’ jus gentium, although modern international lawyers 
are sometimes of exactly opposite opinions as to what part he emphasized.*, 
International lawyers of the seventeenth and eighteenth centuries fol- 
lowed different paths: One school, eliminating the natural law of nations 
altogether, were strict positivists ;° others, dominated by the ‘‘classic’’ law 
of nature, the droit de la raison, eliminated the voluntary law of nations ;7 
even the later ‘‘Grotians’’ retained natural law only in appearance: 


Exaggerated emphasis on the independence of states had the effect 
in Vattel’s system of reducing natural law .. . to little more than 
an aspiration after better relations between states.® 


II 


It is against the long predominance of the ‘‘classic’’ natural law and 
its extravagances that, at the beginning of the nineteenth century, positiv- 
ism came as a reaction in Europe.® It took the form of a factual positivism, 
under the domination of the anti-metaphysical ‘‘positive philosophy’’ of 
Auguste Comte and of legal positivism. More and more a rigid positivism 
swept the whole science of law?° and the science of international law 
again followed the general trend. In the last decades of the nineteenth 
century, however, this trend began to change. There was the revival 
of the nearly-forgotten traditional Catholic natural Jaw, due to the En- 
cyclical ‘‘Aeterni Patris” of August 4, 1879, by Leo XIII. Neo-Thomistic 
philosophy of law developed, and this natural law was fostered in the 
Hispanic world, in the Catholic law schools of the United States, and in 
great law schools of Europe, such as those at Paris, Milan, Louvain, 
Freibourg. By 1870, there began in Germany a strong reaction against 
sociological positivism and the long predominance of Comte, with a return 
to Kant. Up to the first World War the leadership in Germany was with 
the Marburg Neo-Kantian School. Within this school, we find Stammler’s 
‘‘natural law with a variable content,” and Del Vecchio is not uninflu- 
enced by the philosophia perennis of St. Thomas. Since the beginning 
of this century, and particularly since the end of the first World War, 


3 


5 Thus, Oppenheim-Lauterpacht, International Law. A Treatise, Vol. I, Peace 93 
(8th ed., 1955), holds that the bulk of Grotius?’ interest was in the natural law of 
nations; exactly to the contrary, Guggenheim, loc. cit. note 4 above, at 233. 

6 Particularly Johann Jacob Moser. 7 Particularly Samuel Pufendorf. 

8 J. L. Brierly, The Law of Nations 39 (4th ed., 1949). 

9 Except Spain, where Krause’s philosophy dominated-—‘‘el krausismo espafiol.’’ 

10 Bergbohm (Jtfrisprudenz und Rechtsphilosophie, 1892) declared natural law dead. 
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new philosophical thinking, which we may put under the general name 
of the “phenomenological movement,’’ arises to challenge the Marburg 
Neo-Kantianism. Hence, since the beginning of the twentieth century 
and especially smee the second World War, a general revival of natural 
law can be observed, as many writers state. 
- Natural law flows from the Baden Neo-Kantian School. The French 
‘‘Tnstitutionalists’? know a ‘‘natural law with a progressive content’ 
(Renard). There is a strong connection between natural law and all 
‘‘intuitionist’’ philosophies! Bergson, phenomenology, theories of values, 
existentialism. Neo-Thomists often welcome certain types of these newer 
philosophies. Phenomenology leads via Brentano to Scholasticisin. Strong 
influences lead from Bergson to Neo-Thomism. Many Neo-Thomists are 
‘Jubilant followers of Max Scheler.’’ There is a ‘‘Catholic Phenome- 
nology,” a ‘‘Catholie existentialism.’’ Neo-Thomist philosophers, such as 
Jacqtes Maritain and Heinrich Rommen, exercise wide influence. New 
treatises on Catholic natural law are being written, such as that by Joh. 
Messner. The Notre Dame Law School has started its excellent ‘‘ Natural 
Law Forum.” 
“The revival of natural law is by no means restricted to Neo-Thomism. 
There is a revival of ‘‘elassic’’ natural law. Attempts at construing a 
modern natural law on the basis of the ‘‘sentiment’’ or ‘‘conscience ’ 
of law are being made. There are proponents of natural law, not a 
part of Neo-Thomism, in the United States. It is highly interesting to see 
that sociological seholars of law, who strongly reject natural law, build 
on a cryptic natural law/such as the droit objectif of Léon Duguit, or 
the droit positif intuitif of Gurviteh. The leader of the American ‘‘socio- 
logical jurisprudence,’’ Dean Roscoe Pound, has, in the spirit of Josef 
Kohler, introduced a cryptic natural law. There are all kinds of natural 
law at the present time; as a professor of the Law School of the Catholic 
University of Louvain tells us: ‘‘ Natural law is now fashionable.’ 18 
This general trend toward natural law must also be understood his- 
torically in relation to the past and to the times in which we are living. 
The relatively peaceful nineteenth century had primarily to do with 
problems of interpretation, of codification of law. Western optimistic 
faith in “‘progress’’ sincerely held that law is and will be, generally _ 


11 Charmont, La renaissance du droit naturel (1910); Keller, Droit naturel et droit 
positif en droit imternational public (1931); Haines, The Revival of Natural Law 
Concepts (1939). 

12 Die ewige Wiederkehr des Naturrechts (1949). 

13 Naturrecht (1950). 

14 Helmut Coing, Die obersten Grundsätze des Rechts (1947). 

15 Cairns (Legal Philosophies from Plato to Hegel 113 (1949)) states that ‘‘Pound’s 
‘postulates of civilized society in our time and place’ are really natural law doctrines 
intentionally framed as the necessary presuppositions of a particular system or systems,’’ 

i¢‘‘The term natural law is fashionable, especially among Catholies who seek a 
rallying point against relativism. There are, therefore, many people using it, and 
they bring it up on any pretext, as other men use the term* sociology. 7? J. Leclerq, 
in 2 Natural Law Forum 64 (1957). 
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speaking, in harmony with the postulates of natural law. In such times 
positivism can suffice. But the rapidly changing, violent twentieth century 
is faced by wars, revolutions, rebellions, by problems of reforming and 
of creating law. These are problems of law-making, of politics of law, for 
which rigid positivism has no answers. It is, therefore, understandable 
that positivism had to suffer a crisis, as a consequence of the fact and of 
the far-reaching consequences of the first World Warf To that must be 
added the deep inner crisis of our Occidental culture; in such times 
cries, such as Scheler’s, asking for a ‘‘knowledge of salvation’’ arise. 
Man was no longer satisfied with the formal, logical investigations of the 
Marburg Neo-Kantian School. A tendency toward the conerete, toward 
substantive richness, toward eternal values, toward metaphysics, toward 
natural law, made itself felt. Then there were the terrible experiences 
before, in and after the second World War, the unheard-of cruelties 
toward men by totalitarian regimes, the abuse of law for purposes of 
injustice, torture and extermination, total war, the appearance of nuclear 
weapons, the bitter struggle in a world torn by an ideological abyss. 
Such periods of profound crisis foster a flight into natural law as ideas 
and values on which man can rely, as a barrier against the misuse of 
law. These events of our time are part of the explanation why Gustav 
Radbruch, at the end of his life, returned from relativism to natural 
law, why natural-law concepts appear in modern European Constitutions 
and in the decisions of the highest courts of Western Germany, as well 
as In documents of the ‘‘new’’ international law. 


ITI 


/ Tn earlier centuries international lawyers followed the general trend, 
first of ‘‘traditional,’’ later of ‘‘classic’’ natural law. During the period 
of positivism they were mostly positivists; but even during the predomi- 
nance of rigid positivism many an international lawyer still recognized 
natural law to a certain extent. Remnants of natural-law thinking can 
be found in the discussion of some problems, such as the fundamental 
rights of states. Now many international lawyers follow the general trend 
of the revival of natural lawy 

There is the great stream of the revived traditional Catholic natural 
law. We may mention in Germany Cathrein and Mausbach, in France 
Louis Le Fur.” J. T. Delos*® has applied the teachings of the leaders 
of the French ‘‘Institutionalist School” (Hauriou, Renard) to interna- 
tional law. Here belong the majority of Spanish imternational lawyers 
and others of the Hispanie world; to them the Catholic natural law, as 
developed by Spanish Neo-Scholasticism on the lines of St. Thomas, is a 
part of their national and historical civilization. Here must also be 
named prominently Professor Verdross who, according to his own words,*® 


17 On his ‘‘ objective theory’’ see Garcia Arias, loc. cit. note 1 above, at 140-143. 
18 La société internationale et les principes du droit international publie (1927). 
19 A, Verdross, Völkerrecht 55 (4th ed., 1959). 
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defends the nattiral-law doctrine of the Spanish School of International 
Law, and, particularly, of Francisco Suárez. 

/ Other jinternational lawyers revive the ‘“‘classic’’ natural law, especially 
with regard to the problem of the international protection of human rights 
and freedoms. The most prominent name is here that of the late Sir 
Herseh Lauterpacht, who openly returned to natural Jaw in his plea for 
an international bill of the rights of man,” and who, in 1955, spoke 
out against the triumph of positivism, which, notwithstanding its merits, 
‘ean no longer be regarded as being in accordance with existing Interna- 
tional Law.’’ With the misdeeds of totalitarian regimes in mind, he 
emphasized the importance and vitality of metapositive standards. _ 
“When it comes to the writers who are often indiscriminately named as 
‘“sociological’’ jurists, it is necessary to distinguish clearly. There are 
international lawyers who insist on the sociological factors, on the socio- 
logical foundation of the international law actually in force, and show 
their importance for a full understanding of that law and as a prerequisite 
to reform, but who are normative jurists, sometimes favorable to, or 
adherents of, natural law.7 In this category, we may name Max Huber 
and Dietrich Schindler, who stood near to Nicolai Hartmann. Here 
belongs the Professor at the University of Madrid, Mariano Aguilar 
Navarro.” Here belongs the late Professor Brierly, who wrote that 


if we are to explain why any kind of law is binding, we cannot 
avoid some such assumption as that which the Middle Ages made, 
and which Greece and Rome had made before them, when they spoke 
of natural law.” 


Here we must also name Charles De Visscher,?* who has emphasized socio- 
logical factors, but is a normative jurist and in favor of the traditional 
law of nature. 

‘There are international lawyers who follow the eryptiec natural law, 
developed by anti-metaphysical scholars who reject natural Jaw., The in- 
fluence of Duguit’s droit objectif on the science of international law was 
remarkable. Foremost is the late Professor Georges Seelle, whose droit 
objecttf—pseudo-natural law, so to speak—is presented as a ‘‘biological 
necessity.” Also Nicolas Politis?* is to be mentioned here. /Other inter- 
national lawyers adhere to a natural law based on the ‘‘legal sentiment” 
or the ‘‘leeal conscience’’ of men and nations (Krabbe,** Drost”); some, 
as Laun, in an unacceptable way simply confuse law with ethics. , 


20 An International Bill of the Rights of Man (1945). 

21 Oppenheim-Lauterpacht, op. cit. note 5 above, at 107, 

22 Derecho Internacional Público (1952-1954). 

23 Op. cit. note 8 above, at 57. 

24 Theory and Reality in Public International Law (1957). See this writer’s book 
review in 70 Harvard Law Rev. 1331~1336 (1957). 

25 Les nouvelles tendances du droit international (1926). 

26 Il, Krabbe, ‘*L’idée moderne de P État,” 18 Hague Academy Receuil des Cours 
(1926, TIT). . 

27 H. Drost, Grundlagen des Völkerrechts (1936). i 
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Max Huber once remarked that ethical orders are, in the last analysis, 
anchored in metaphysies, whereas ethics anchored only in sociological obser- 
vations are of a different type. “Indeed, a German sociological jurist has 
stated that ‘‘sociology is the natural law of our times.” ?S The ‘‘realist’’ 
school considers ‘‘law as a fact,” a prediction, not a prescription; in the 
same way natural law is not a system of ethical norms, but a compilation of _ 
factual descriptions; statistically proved facts are spoken of as ‘‘values.??-” 
Thus Professor McDougal’s ‘‘goal-values’’ are not values, but, as he, when 
pressed, must admit, simply ‘‘preferences.’’ But the real problem is not 
to state preferences or ‘‘interests’? (Heck), but to weigh them; and 
for that we need not a description of factual behavior, but a normative 
scale. The concept of the “‘living law” of the Austrian scholar Eugen 
Ehrlich has exercised a profound impression on the American ‘‘realist’’ 
school.*® It is also the basis for the earlier investigations of Western 
and Eastern cultures by Professor Northrop. Yet in his recent work *° 
he felt the necessity of evaluating the justice of the different ‘‘living laws.’’ 
For that purpose he needs, of course, a system of ethical norms, that is, 
of natural law; but he believes he can solve this ethical problem by 
scientific means. 

/ The far-reaching proposals for the progressive development of interna- 
tional law by the late Judge Alejandro Alvarez** cannot be said to be 
based on natural law; he does not start from supreme values, from highest 


ethical norms, but from the faits sociaux, from the ‘‘new conditions of 
life.” y 


IV 


< As in former times, many international lawyers follow the trend of a 
return to natural law and toward severe criticism of positivism, a trend 
to be seen in the science of law in general, and understandable through 
the times in which we are living, times of particular gravity for the 
future of international law. But we see also the split between many 
forms of natural law, and sometimes only pseudo-natural law. We find 
often the same lack of clarity as to the very terms of ‘‘natural law” and 
of “positivism. / 

As far as positivism is concerned, we must distinguish, first, the ‘‘naive’’ 
positivism of the nineteenth, and the ‘‘eritical’’ positivism of the twentieth 
century. The first has certainly been recognized as being untenable; we 
have to deal only with the second as represented by Hans Kelsen. Kelsen 
has, with his usual clarity, recognized that, in order to explain the legally 


28 Franz W. Jerusalem, Kritik der Rechtswissenschaft 5 (1948). 

29 The leading sociological jurist of Brazil, Pontes de Miranda, wants to determine 
justice positivistically and scientifically; he asks for ‘fa justiça concreta, verificável 
e conferfvel com o fato.’’ 1 Sistema de Ciencia Positiva do Direito 477 (1922). 

30 F. §. C. Northrop, The Complexity of Legal and Ethical Experience (1959). 

31 See his dissenting opinions as a judge of the International Court of Justice at 
The Hague, and his last two books: Le Droit International Nouveau dans ses Rapports 
avec la Vie Actuelle des Peuples (1959), and Le Droit International Nouveau. Son 
Aeceptation, Son Etude (1960). 
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binding validity of the law, at least one metapositive norm must be 
introduced, his ‘‘fundamental norm.’’ The latter is only supposed; it 
has only hypothetical validity; it may be supposed, but must not be; 
but it must be supposed, if one wants to understand the given materials 
as law. The problem of the ultimate validity of law is not excluded by 
Kelsen. This is one of the fields of inquiry of natural law, a philosophical 
and ethical problem. But whereas true natural law stands on absolute 
values, Kelsen—and that is a general problem of our times—* feels that 
scientifically only a relativism of values can be maintained. 

Secondly, there is legal (analytical) and factual (sociological) positivism. 
Thirdly, it is of the highest importance to distinguish between the philo- 
sophical and the juridical positivism. For the first, law is everything; 
as the neo-positivism puts it: ‘‘ Value judgments are nonsense.’’ Yet law 
is a system of norms ordering human conduct; the exclusion of values is 
impossible. Juridical positivism correctly holds that there is only one 
law, the man-made law, whereas it is ready to recognize that there are 
other and higher ethical and religious values and norms. Critical and 
juridical positivism studies the law analytically; it excludes neither the 
study of the sociological factors nor the ethical evaluation of the law, 
which never can be eliminated. Law, as this writer has for a long time 
maintained’? has three components: norm, fact, and value. Analytical, 
sociological and ethical studies are therefore justified. Their long-standing 
hostility should be replaced by co-operation, each working in its legitimate 
field and with legitimate methods. 

/ Modern critical, juridical, analytical positivism is indispensable. That 
‘‘nositivism’’ is particularly attacked by the present science of interna- 
tional law also has a special reason. The rigid, naive, philosophical 
positivism did not restrict itself to the study of the law in force, but served 
also its own political postulates, held under the conviction and defense 
of the omnipotence of, and the highest place on earth due to, the sovereign 
state. This positivism stood for the predominance of the state, for the 
dualistic construction, for the will of the state as the only basis of inter- 
national law, for the unquestionable right of every sovereign state to go 
to war, against third-party judgment, against a progressive development 
of international organizations, and so on. The era of rigid positivism 
was therefore an unhappy one for international law. But all this has 
nothing to do with correct positivism. No one can deny that Kelsen, a 
critical positivist, is a protagonist of the most progressive development 
of international law. Pa 

/ Just as it is necessary to be clear about positivism, one must also be clear 
about ‘‘natural law.’’ It is, for instance, agreed that the ‘‘classic’’ natural 
law with its detailed natural-law codes on all problems is just as un- 
tenable as naive positivism. Natural law, so called, is a system of highest 


82 Sce, on this problem, A. Brecht, Political Theory. The Foundation of Twentieth 
(“ntury Political Thought (1959), and the article by A. Means, Jr., ‘‘Legal Theory 
avd Arnold Brecht,’? 47 Virginia Law Rev. 264-276 (1961). « 

33 See his study in 8 Österr. Zeitschr. f. Off. Recht 1-26 (1957). 
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ethical norms. Its adherents restrict it correctly to a few of the highest, 
most general principles, whereas the application of these principles to 
concrete legal norms varies according to the contingent conditions of times 
and nations.“There is no opposition to positive law; on the contrary, 
the latter is considered indispensable. “But also in the traditional natural 
law, even today, the grave mistake is often made of asserting that natural 
law is law. This is untenable. The analytical, positivistic scholar studies 
from a legal point of view the law, that is, a system of norms according 
to which the real conduct of men can be evaluated as ‘‘legal’’ or “illegal.” 
But the adherent of natural law is a philosopher, a moralist, evaluating 
the law in the light of higher, non-legal but ethical norms, in order 
to decide, not whether it is or is not law, but whether the law is good 
or bad. When he speaks of the binding quality of the law, he does not 
mean its legally binding quality—for that is a question of law—but its 
ethically binding quality. It is fundamental to state that natural law 
is not law, but ethics. This is fully recognized by many modern Neo- 
Thomists.Y It is particularly gratifying to see that a leading Neo-Thomist 
thinker, Professor Jean Dabin of the Catholic University of Louvain Law 
School, has strongly spoken against the long chain of mistakes being 
constantly made by the claim that natural law is law. He has said clearly 
that there cannot be a “‘juridical’’ natural law; he has stated unequivocally 
that the dichotomy of natural law—positive law must be replaced by the 
new one: ethics—law.** 
“A true natural law is not a system of legal norms, but a system of 
highest ethical principles. In this sense true natural law has a task to 
fulfill in these times, so difficult for international law. This task cannot 
be based on the pretense that natural law is law. It cannot be used to 
declare something to be law which is not law. Such uses can be seen 
often. There are three great problems for natural law as applied to 
international law: First, to study the ultimate foundation of the validity 
of international law; this is a problem of philosophy of law. Secondly, 
there is the problem of evaluating the international law actually in force 
from an ethical point of view; this is a problem of an ethical critique 
of international law. Thirdly, there is the problem of helping, from 
an ethical point of view, the progressive development of international 
law. These tasks are necessary for the international community which 
is today truly worldwide. Finally, in a period in which our Occidental 
culture is fighting for its very survival, it seems necessary for its protago- 
nists, and hence its international lawyers, to strongly reaffirm the supreme 
values and ethical norms of that civilization—flowing from the central idea 
{of the dignitas humana—and show their faith in them by words and deeds. | 


n JosEF L. Kunz 
se id 
34 See, eg. Joseph Q’Meara, ‘‘ Natural law fruitfully may be regarded as the con- 
tribution which ethics can make to law,” 5 Natural Law Forum 83 (1960); A. Utz, 
‘Natural law is essentially normative ethics,’’ 3 ibid. 170 (1958). 
35 Jean Dabin; Théorie*Générale du Droit 324 (2nd ed., 1953). 
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SOME LEGAL ASPECTS OF THE BERLIN CRISIS 


In the exchange of threats and counter-threats in the Berlin crisis it 
may be worth while to examine the legal position. Heinrich Krone, Chair- 
man of the Chaneellor’s party in the West German Parliament, recently 
said: 


Prime Minister Khrushchev is wrong when he claims that in the 
matter of Berlin Chancellor Adenauer has been threatening the Soviet 
Union. The Chancellor has only been pointing out, again and again, 
what the legal status of Berlin is—namely, that all four powers are 
responsible for Berlin and that none of them—the Soviet Union no 
more than the others—may withdraw from this responsibility uni- 
laterally.t 


Is this position sound? There seems to be no ground for legal objection 
to Soviet recognition of, and conclusion of a treaty of peace with, East 
Germany.*? Wifile premature recognition of a new state is forbidden by 


1 The Bulletin, Vol. 9, No. 24, p. 1 (Press and Information Office of the German 
Federal Government, June 27, 1961). 

2In its reply on July 17, 1961, to the Soviet aide-memoire of June 4, 1961, the 
United States said that it ‘‘fully concurs with the Soviet Government that a peace 
settlement is long overdue.’’? It would appear, however, that a de facto peace settle- 
ment exists. The issue concerns the expediency of its revision (New York Times, 
July 19, 1961, p. 4). In fact, West Germany (the German Federal Republic) had in 
July, 1961, been recognized by most states, including the Soviet Union, for nearly a 
decade, and East Germany (the Peoples’ Republice of Germany) had been recognized 
by the Communist states for almost as long. In its reply on July 12, 1961, to the 
Soviet memorandum of Feb. 17, 1961, the West German Government said: ‘f... only 
a Government based on the right of self-determination of the German people is entitled 
to conclude a peace treaty for Germany.’’ (News from the German Embassy, July 14, 
1961, p. 2.) However, the ‘‘contracts’’ of May 26, 1952, between the German Federal 
Republic and the Western Powers (49 A.J.LL. Supp. 57 ff. (1955)), the ‘‘protocols’’ 
between that Republie and fourteen other states, and its adherence fo the North Atlantic 
Treaty by which it became officially independent at noon on May 5, 1955 (ibid. 126, 146), 
and subsequently entered into regular diplomatie relations with most states, including 
the Soviet Union, seem to have constituted a ‘‘ peace treaty’? for all practical purposes. 
This de facto situation would not be affected by certain formal reservations of occupa- 
tion status in these instruments qualifying full sovereignty. See Joseph W. Bishop, Jr., 
‘(The Contractual Agreements with the Federal Republic of Germany,’’ 49 ibid. 125 
(1955); Herbert W. Briggs, ‘‘The Final Act of the London Conference on Germany,’’ 
ibid. 148; Josef L. Kunz, ‘‘The London and Paris Agreements on West Germany,’’ ibid. 
210. The status of Berlin as oceupied territory has, however, continued in spite of acts 
looking toward incorporation of West Berlin as a Land of West Germany and establish- 
ment of East Berlin as the capital of East Germany. (Below, notes 11, 13.) Further- 
more, the arrangements concluded between the Soviet Union, Poland and other Com- 
munist states with the Peoples’ Republic of Germany, the Soviet announcement on March 
26, 1954, that the Republic was a sovereign state, the joint statement of Prime Ministers 
Khrushchev and Grotewohl on July 17, 1956, that German unification could be accom- 
plished only by direct negotiations between the two Germanies, and the treaty of March 
12, 1957, recognizing the ‘‘sovereignty’’ of the German Peoples’ Republic but permit- 
ting the Soviet Union to maintain troops there because of “the rebirth of militarism in 
the German Federal Republie’? (52 ibid. 210 (1958)), seem to have constituted for all 
practical purposes a peace treaty between the Soviet Union and East Germany. See 
Quincey Wright, ‘‘The Status of Germany and the Peace Proclamation,’’? 46 A.J.I.L. 
299 ff. (1952). g 
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international law, recognition of a de facto state is permissible. The 
United States, after recognizing several Latin American republics, asserted . 
this position in answer to objections from Spain, and it followed the policy 
of recognizing de facto governments and states until 1918. Since then it 
has departed from this policy for long periods, especially in the cases of 
Mexico, Russia, and China, because it disliked the revolutionary govern- 
ments in those countries. This, however, was based on policy and not on 
a denial of the right to recognize such governments if they existed in fact. 
On the other hand, if a new state or a territorial transfer has resulted from 
a use of force contrary to international obligations, as was the case in the 
Japanese conquest of Manchuria and establishment of the state of ‘‘Man- 
echoukno’’ in 1932, the United States has asserted in the Stimson Doctrine, 
later accepted by the League of Nations, that the ‘‘fruits of aggression’’ 
ought not to be recognized, at least by states individually.* This position 
has been observed subsequently by the United States, as in the cases of 
Ethiopia and Austria, and by the United Nations during the Suez crisis 
of 1956. 

There can be little question but that East Germany is a de facto state. 
It is, therefore, the right and, according to the late Judge Lauterpacht, the 
duty * of Russia and other states to recognize it unless it was established in 
violation of international obligations. By the Declaration of United Na- 
tions of January 1, 1942,° the Allies agreed not to make separate peace, 
and by the Potsdam Agreement of 1945 they provided for a united, dis- 
armed, and neutralized Germany. These agreements, however, have been 
violated by all the parties, notably by the West, in recognizing the German 
Federal Republic, making treaties with it, arming it, and admitting it to 
NATO. The West can hardly invoke these agreements against, the Soviet 
Union. The latter would seem to have as much right to recognize and 
make peace with East Germany as the West had to recognize and make 
peace with West Germany.’ | 

Can it be said that such recognitions would be, or have been, contrary 
to the Stimson Doctrine, the Atlantic Charter, which declared against 
conquest and territorial changes unless in accord with the wishes of the 
population, and the principle of ‘‘self-determination of peoples’’ in the 
United Nations Charter? Were the division of Germany and the de facto 
transfer of some of its territory to Poland and Russia the consequence of a 
use of force in violation of the Kelloge-Briand Pact and of the Atlantic 
Charter? The argument in respect to ‘‘fruits of aggression’’ would apply 
as much against the West as against Russia, and the West would certainly 
not agree that its war against Hitler’s Germany and subsequent participa- 
tion in the administration of German territory were an illegal aggression. 
In respect to the Atlantic Charter, the Soviet Union accepted it in the 


3 Quincey Wright, ‘‘The Stimson Note,’’ 26 A.J.I.L. 342 ff. (1982). 

4 Hersch Lauterpacht, Recognition in International Law (Cambridge University 
Press, 1948).- 

536 A.J.I.L. Supp. 191 ¢1942). 639 A.J... Supp. 245 (1945). 

7 See note 2 abovs. 
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Declaration of United Nations of January 1, 1942, and was therefore 
bound by the principle of non-aggrandizement and of self-determination 
in respect to German territories. The West has argued that the status 
of East Germany should be determined by a free vote of its people as was 
that of West Germany, and traditional United States recognition policy, 
as stated by Jefferson, held that a government or state could not be re- 
garded as firmly established if contrary to the ‘‘will of the people.’’® 
In the principles and practices of international law, however, it has never 
been held that recognition of a de facto state or government was illegiti- 
mate unless the population had expressly approved. It has been assumed 
that acquiescence by the population over so long a period of time that the 
government of the new state could be regarded as established in fact, 
justified recognition. Since the West paid little attention to the pledges 
of the Atlantic Charter ° in disposing of German territory, at least tem- 
porarily in the surrender agreement,” argument based on that instrument 
is weak. The Soviet commitment to the ‘‘principle of self-determination’”’ 
in the United Nations Charter provides a stronger argument, but that prin- 
ciple, while considered a ground for appeal to the United Nations by eul- 
turally and geographically distinctive peoples seeking independenee, has 


&In its note of July 17, 1961, the United States relied mainly on the principle of 
self-determination, as had West Germany in its note of July 12, 1961 (note 2 above). 
The U, 8. note referred to the ‘‘direetive’’ of the Summit Conference of 1955 ‘‘ recogniz- 
ing their (the four Powers’) common responsibility for the settlement of the German 
question and the re-unification of Germany... by means of free elections... in 
conformity with the national interests of the German people’’ and to commitments by 
the Soviet Union, in the United Nations Charter and ‘‘numerous statements,’’ to the 
principle of self-determination. Since the East German regime is ‘‘not representative’? 
of the people, but is a ‘‘creation and extension’’ of Soviet authority, it ‘‘cannot be 
regarded as an independent sovereign state’’ and a ‘peace treaty’? with it ‘‘could 
have no validity in international law, nor could it affect in any way whatsoever the 
rights of the Western powers.’’ Texts of Soviet aide-memoire of June 4, 1961, and 
of U.S. reply of July 17, 1961, in 45 Dept. of State Bulletin 224 ff. (1961). 

®The Western argument that their rights in West Berlin flow from conquest (note 
11 below) seems unfortunate in view of the Stimson Doctrine (note 3 above) and the 
Atlantie Charter, by which the parties renounced ‘‘aggrandizement’’ as a result of the 
war. The Geneva Protocol of 1924 recognized that even the defenders should aequire 
no territorial right from their hostilities. It has been argued that the preamble of the 
Kellogg-Briand Pact, depriving the violator of the benefits of the Pact, would justify 
the defenders in appropriating the aggressor’s territory by right of conquest. The 
benefits of the Pact, however, were only freedom from war. The aggressor could be 
attacked to prevent his acquisition of fruits of aggression, but not to gain acquisitions 
by the defenders. This seems to flow from the Charter principles of ‘‘soverecign 
equality’? of states and abstention from ‘‘the threat or use of force against the terri- 
torial integrity and political independence of any state.’’? This construction, however, 
would not deny the right of the defenders to occupy temporarily the aggressor’s terri- 
tory after his surrender, as provided in the German surrender agreements of May, 1945. 
See Quiney Wright, ‘The Meaning of the Pact of Paris,’? 27 A.J.LL. 39 ff. (1933). 

10 The United States has contended that these transfers wll not be definitive until 
a treaty of peace is made with all of Germany, but the occupation of these territories 
authorized by the Armistice agreements has continued for sjxteen years and is regarded 
as established by Russsia and Poland. a 
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not been applied to exclude recognition or admission to the United Nations 
of states with governments established without consent of the people. 

If it is assumed that the Soviet Union can properly recognize East 
Germany as fully sovereign, the legal issue is: What would be the legal 
status of West Berlin and access to it in case it does so? 

The Soviet Union, while formal occupant of East Germany, is under 
obligation to respect the special status of West Berlin and indeed of the 
whole of Berlin and Western access to that city, defined originally by the 
surrender agreement and confirmed by agreements after the air lift, and 
by fifteen years of practice." The Soviet contention in its note of Novem- 
ber 27, 1958, that the Armistice and other postwar inter-Allied agreements 
were ‘‘null and void’’ because of continued non-observance and change of 
circumstances, could at most apply only to ‘‘executory’’ provisions, not to 
‘‘executed’’ provisions establishing territorial rights.?* 

The basic principle of international law is mutual respect for the terri- 
torial integrity and political independence of sovereign states. This prin- 
ciple is also asserted in the United Nations Charter (Article 2, pars. 1, 4). 
If East Germany should be recognized as a fully sovereign state, it would 
be entitled to full control of its territory, except insofar as it is bound by 
treaties, by special customs, or by general international law. West Berlin, 
however, has never been considered a part of East Germany. Its separate 
status has been recognized by agreement and custom. Legally, therefore, 
it would remain an enclave, one hundred miles within East German terri- 
tory. The Western demand for the continuance of this status, therefore, 
seems justified. 

The problem of access is, however, different. The West would have to 
show that agreement and custom had established a servitude on East 
German territory which continues in spite of transfer of the Soviet Union’s 
formal occupation to de jure sovereignty of an East German state. 


11 In its note of July 17, 1961, the United States based its rights in West Berlin 
on ‘‘the uneonditional surrender of Nazi Germany and were not granted by, nor 
negotiated with the Soviet Union, as acknowledged by Khrushchev in his address of 
June 15, 1961, and as affirmed in the London Protocol of Sept. 12, 1944, foreseeing 
German surrender (54 A.J.I.L. 739 (1960)), and the agreements of May 1, 1945, 
establishing occupation arrangements, and of June 20, 1949, assuring communications 
after the air lift. In his statement of July 19, 1961, President Kennedy said ‘‘the 
continued presence in West Berlin of the United States, the United Kingdom, and 
France is by clear legal right, arising from war, acknowledged in many agreements 
signed by the Soviet Union, and strongly supported by the overwhelming majority of 
the people of that city.”’ 45 Dept. of State Bulletin 223 (1961). 

1240 Dept. of State Bulletin 81 (1959). 

13 The surrender and pre-surrender agreements provided for a special status for the 
whole of Berlin under four-Power control (note 11 above). Consequently Soviet 
acquiescence in the incorporation of Hast Berlin in East Germany (differing from the 
Western position which has not permitted West Germany to incorporate West Berlin) 
ean only be justified on the theory that the Armistice agreements concerning four- 
Power co-operation have lapsed because of non-observance and changed circumstances. 
For full discussion of the status of the two Berlins in law and fact, see Bruce L. R. 
Smith, ‘‘ The Governance of Berlin,’’ International Conciliation, No. 525 (November, 
1959). 
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It is recognized that ordinary treaties of a state do not bind the state 
which succeeds to part of its territory..* Consequently, the United States 
could not claim the benefits of its treaty of 1795 with Spain from Colombia 
after the latter had achieved independence, nor could Great Britain claim 
rights under its treaties with Russia from Finland after the latter’s inde- 
pendence was recognized.1* The continuance of treaty rights after the 
break-up of a personal union such as that between Sweden and Norway 
before 1905 and of Austria and Hungary before 1918 has, on the other 
hand, been recognized in respect to both states.** Furthermore, treaties 
establishing territorial boundaries, territorial servitudes, or other rights 
intended to be permanently attached to the territory do persist after change 
of sovercigenty,’ as recognized by the International Court of Justice in the 
case of Portugal against India. The Court held that Portugal was en- 
titled in 1954 to its enclaved territories of Dadra and Nagar-Aveli in 
India north of Bombay and to ‘‘civilian’’ access to them from the sea. 
These enclaves originated in agreements by Portugal with the local Maha- 
rajah in the eighteenth century and were recognized by Great Britain after 
it became sovereign of the area and by India after it gained independence 
in 1947. The Court found that ‘‘civilian’’ access had similarly been rec- 
ognized by custom.*® On the basis of this and other precedents, the West- 
ern Powers could probably show that their access to West Berlin constitutes 
a servitude which East Germany would be obliged to respect if it became 
independent.” 


14 B. N. Rau, India’s Constitution in the Making 426 ff. (Bombay: Orient Longmans, 
1960), makes a detailed review of text-writers on this subject. He finds that Kent, 
Halleek, Phillimore, and Calvo support a theory of general succession but apparently 
with the intention that it apply only to ‘‘vested rights”? Pradier-Fodéré and Keith, 
on the other hand, find that there is no succession to treaty rights or obligations. Most 
writers, including Vattel, Huber, Rivier, Westlake, Wheaton, Hyde, Hall, Smith, Oppen- 
heim, and MeNair, explicitly distinguish different types of treaty provisions, generally 
holding that only those that establish ‘‘real’’ rights in the territory bind the successor. 

15In a note to Finland of December, 1920, the British Government declared: ‘‘In 
the case of a new state being formed out of part of an old state there is no succession 
by the new state to the treaties of the old one, though the obligations of the old state 
in relation to such matters as the navigation of rivers, which are in the nature of 
servitude, would normally pass to the new state. Consequently there are no treaties in 
existence between Finland and this country.’’ MeNair, Law of Treaties 412 (1938), 
quoted in Rau, op. eit. 91, 434. 

16 McNair, op. cil. 427; Rau, op. ett. 433. 

17 Rau writes: ‘‘The more modern books make the test of succession whether or not the 
treaties are locally connected to the territory of the new state.’’ Op. cit. 430. 

18 Right of Passage ease, Portugal v. India, [1960] LC.J. Rep. 6; 54 AJ.I.L. 673 
(1960). 

19 The United States, however, has not claimed that the West Indian bases it acquired 
from Great Britain in 1941 constitute a servitude which the West Indian Federation 
must respect when it becomes independent, but has acknowledged the right of the latter 
‘cto form its own alliances and to conclude such agreements a$ it thought fit regarding 
military bases on its soil.’’?’ Negotiations with West Indian authorities have provided 
for U. S. bases of more restricted area. 44 Dept. of State Bulletin 822 (1960); 45 
ibid. 42, 350 (1961). r 
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It must be noticed that in the Portuguese-Indian case, the Court held 
that Portugal had only ‘‘civilian,’’ not ‘‘military’’ access; that India had 
the right and responsibility to maintain order in the area, and that, when 
in 1954 the people of the enclaves rioted and demanded union with India, 
India did not violate international law in moving troops into the enclaves 
to preserve order and in preventing Portuguese access. The result has 
been actual incorporation of the enclaves by India up to date. 

It would appear that, once the Soviet Union had recognized East 
Germany and made a peace treaty, its legal responsibility in regard to 
access to West Berlin would end, although doubtless it would continue 
under a moral obligation to induce Hast Germany to observe its legal 
obligations m the matter. The West would have to argue the case with 
East Germany as Portugal had to argue its case with India. Great Britain, 
former sovereign of India, was not legally involved. 

Kast Germany, so long as it remains under a Communist government, 
will probably wish to prevent the drain of its population through West 
Berlin to West Germany and the anti-Communist propaganda from that 
city, whether by radio or merely because of the model which the city 
presents. On August 18, 1961, East Germany cut off the refugee flow from 
East to West Berlin and limited all travel across the border. In the long 
run, East Germany’s interest in eliminating the special status of the great 
city of West Berlin in the middle of its territory is likely to prove no less 
than the interest of independent India in eliminating the enclaves of Dadra 
and Nagar-Aveli and, it may be added, of Pondicherry and Goa. This is 
likely to mean that, whatever may be their legal rights, the Western Powers 
will have difficulty in maintaining them for an indefinite future if Hast 
Germany remains a Communist state. 

It would, therefore, appear that if West Berlin is to continue as an area 
of Western civilization, other solutions, perhaps a return to the Potsdam 
Agreement providing for a disarmed and neutralized Germany, should be 
considered. With such a solution the.two Germanies would probably tend 
to come together and a united Germany would probably have a Western 
orientation. This solution, however, would mean the permanent with- 
drawal of West Germany from NATO, inspected disarmament for the 
whole of Germany, and acceptance by the West of the Oder-Neisse line 
and the de facto governments of both Germanies. The idea of their union 
by free election would have to be abandoned, because obviously the Soviet 
Union will not aecept it, leaving it to the German governments and peoples 
to work out their future relations. 

This, however, is a political question. From the point of view of inter- 
national law, it would seem that the West cannot object to Soviet recog- 
nition of Hast Germany, but should enjoy continuous access, at least 
civilian, to West Berlin, which would not become legally a part of Hast 
Germany. Both the West and the Soviet Union should follow the precepts 
of the United Nations Charter requiring that they settle their international 
disputes by peaceful means and refrain from threat or use of force 
(Article 2, pars. 3, 4). In aecord with those precepts, a reference of the 
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matter to the International Court of Justice in case East Germany is 
recognized as an independent state and interferes with the present situation, 
would seem desirable. The Court would probably follow its precedent in 
the Portuguese-Indian case, though it was careful to rest its opinion in that 
case on special agreements and customs rather than on general principles 
of international law. 

Quincy Wricut 


NOTES AND COMMENTS 


A CONVENTION ON THIRD PARTY LIABILITY FOR DAMAGE FROM NUCLEAR INCIDENTS 


The advent of atomic energy as a technology that has applications which 
are commercially attractive has generated a number of problems that are 
new in magnitude if not in principle. Not the least of these are the prob- 
lems that arise in connection with the liability of persons engaged in 
nuclear activities for injury or loss which stems from the conduct of such 
activities. Radiation damage, as a genre of legal injury, is not strictly 
a product of the atomic age; X-ray machines and radium have long been 
capable of causing personal injury and property damage. What the 
atomic age has produced, with its greatly expanded use of radioactive 
materials and its large nuclear facilities, is a potential for radiation damage 
on a scale not heretofore even remotely possible. For all practical pur- 
poses, therefore, new problems of legal liability and financial responsibility 
accompanied the rapid expansion of private atomic energy endeavor during 
the second half of the 1950’s. Early recognition of the implications in- 
volved led a number of nations to draft and enact legislation dealing with 
these new problems. In addition, the European Nuclear Energy Agency 
(ENEA) of the Organization for European Economie Co-Operation has 
undertaken to unify national approaches in Western Europe by developing 
a convention on nuclear liability, and the International Atomic Energy 
Agency is endeavoring to achieve worldwide accord along similar lines. 

On July 29, 1960, after several years of discussion and drafting, sixteen 
nations signed the European Nuclear Energy Agency’s Convention on 
Third Party Liability in the Field of Nuclear Energy. Two fundamental 
and equally compelling goals underlie the convention: first, that of as- 
suring adequate and equitable compensation to persons who suffer damage 
as a consequence of a nuclear ineident; second, that of enabling suppliers 
and operators of nuclear facilities to predict the extent of their potential 
hability and thereby permit them to take appropriate steps to protect 
themselves financially. To facilitate comprehension of the difficulty of 
accomplishing these goals, as well as of the principles incorporated in the 
ENEA Convention, it is necessary to have some understanding of the 
nuclear hazards engendered by large-scale atomic energy activities. 

Radioactive materials emit rays and atomic particles which can damage 
plant or animal cells and cause somatic deterioration and death or genetic 
alterations. Major nuclear facilities, such as reactors and installations 
which reprocess nuclear fuels, normally contain large quantities of highly 
radioactive materials. Although there is virtually no possibility that the 


1The text of the convention is reproduced below at p. 1082. Signatory states are: 
Austria, Belgium, Denmark, France, Germany (West), Greece, Italy, Luxembourg, The 
Netherlands, Norway, Portugal, Spain, Sweden, Switzerland, Turkey, and the United 
Kingdom. j 
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operation of such facilities will give rise to the type of explosion that 
occurs when a nuclear weapon is detonated, a release to the atmosphere 
of large quantities of radioactive materials is a possible consequence 
of an accident. The effect of such a release, whether it be directly from 
the facilities or from carriers transporting the materials, would be to in- 
crease the radiation levels in the surrounding environment. Crops, acreage, 
and structures could become contaminated and, for a time at least, 
rendered unusable; humans and animals may be injured by external ex- 
posure to the increased radioactivity in the atmosphere or by the ingestion 
or inhalation of radioactive particles, 

A very large release of radioactive materials can assume catastrophic 
proportions. Depending on a variety of factors, such as the location of 
the facility, the nature and the extent of the release, and the meteorological 
conditions at the time, damage could extend beyond political and geo- 
graphical boundaries. It has been estimated that the worst possible acci- 
dent might engender losses amounting to several hundreds of millions of 
dollars. Much of the damage would be immediately apparent and esti- 
mable; a great deal of injury, however, such as an increased incidence of 
leukemia among individuals exposed, may only be ascertainable after a 
number of years, and then only imperfectly. Thus, the nature and extent 
of the harm that could be caused by a major nuclear accident suggests the 
inadequacy of a number of existing concepts and practices pertaining to 
jurisdiction, periods of limitation, and financial responsibility. 

The intrinsic character of large nuclear facilities also suggests a need 
for adopting some special legal concepts. Most major nuclear installa- 
tions are extremely complex and incorporate a variety of interdependent 
components designed to prevent, or to minimize the effect of, a significant 
release of radioactive materials. Since these components vary from minute 
monitoring devices to huge steel containment structures, they are manu- 
factured by a variety of suppliers. Normally, several of these components _ 
would have to fail almost simultaneously before a major release would be 
possible. Because of this, because there has been relatively little experi- 
ence with the operation of such facilities and almost none with nuclear 
accidents, and because a facility may be severely damaged and fairly in- 
accessible after an accident has occurred, claimants would, if required to 
to do so, be confronted by an extremely difficult task of pin-pointing fault 
and proving negligence. In addition, it is easy to foresee a variety of 
cross-claims and endless litigation among the numerous potential defendants 
to legal actions arising out of a single nuclear incident. 

Within this framework of facts pertaining to major nuclear facilities 
and the nature of the radiation hazard, the European Nuclear Energy 
Agency has endeavored to achieve widespread agreement to principles and 
practices that will afford the public an expectation of being compensated 
reasonably and expeditiously for injuries arising out of nuclear incidents 
and, at the same time, protect the infant atomic energy industry from 
impossible financial risks and procedural burdens., In brief outline, the 
Convention on Third Party Liability incorporates four major principles. 
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First, the convention has fairly limited applicability; it applies only to 
nuclear risks of an exceptional character for which normal legal rules and 
practices patently are inadequate. This principle of not departing from 
traditional concepts where such a departure is not essential would seem 
to constitute a sound approach for achieving widespread acceptance. 

Second, the convention endeavors to reduce the concept of liability to 
the simplest, most straightforward principles in order to avoid excessively 
lengthy, complex, and confusing litigation. To this end, all liability has 
been channeled to a single responsible person, namely, the operator of the 
facility in which the incident occurs or, in the case of materials in trans- 
port, the operator who is the consignor. The convention also provides 
special rules channeling liability when materials are shipped to or from 
installations which are not located in contracting states. The operator’s 
right of recourse against suppliers or third persons who might be held 
liable under normal rules of civil liability is extremely limited, although 
the operator can seek contribution from another operator who is jointly 
liable. The responsible operator is liable without proof of negligence, 
provided only that a claimant can show a causal connection between the 
nuclear incident and his injury. 

Third, the convention adopts practical compromises with respect to 
limitations of liability in amount and time. Because facility operators are 
subjected to absolute liability, and in recognition of the fact that no 
operator can get insurance or provide other financial security sufficient to 
cover all the damages which might accrue from a major nuclear incident, 
the convention limits the operator’s responsibility to an amount equivalent 
to $15,000,000 for each incident. Contracting states have some flexibility 
to adjust the amount of operators’ financial responsibility, as well as to 
specify whether the operator is to fulfill the obligation to provide financial 
security through insurance, liquid assets, state guarantees, or some com- 
_ bination of the three. Although the convention limits an operator’s 
financial responsibility, it extends, beyond the usual period of limitation 
for tortious injuries, the time during which actions may be brought. In 
recognition of the fact that radiation Injuries may not become apparent 
for many years after exposure, the convention subjects operators to suit 
for a period of ten years from the date of an incident. Contracting states, 
however, are free to establish shorter periods of limitation, provided that 
such periods are not less than two years from the time when a victim 
knew or should have known of his mjury, and provided that the effect 
of such a shorter period of limitation is not to prolong the operator’s 
liability beyond the basic ten-year period prescribed by the convention. 

Fourth, the convention adopts the principle of unity of jurisdiction 
with respect to any particular incident. Although a unified jurisdiction 
concept may be burdensome to claimants forced to seek restitution in a 
foreign country, the utilization of a single legal system for resolving all 
claims arising out of a single incident was deemed essential to assure that 
the limitation of financial liability would not be exceeded and that all 
victims of the same incident would fare equitably. Thus, the convention 
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contains provisions for determining a single competent court for the as- 
sertion of all claims arising out of each incident. In addition, insofar 
as the convention does not establish rules, as, for example, with respect to 
what types of injuries are compensable and how distribution ean be 
handled to protect potential claimants whose injuries have not yet become 
manifest, it prescribes which nation’s law is to be applied by the forum. 
Provision also is made for giving full faith and credit to judgments of the 
competent court in the courts of other contracting states. 

Obtaining the initial accord of sixteen nations to these major principles 
and to other more detailed provisions of the convention necessitated some 
departure from the traditions of the legal systems of the signatory states. 
Agreement also involved the adoption of compromise solutions, such as 
a single forum and a relatively low limit of financial responsibility, that 
may be less than ideal for all concerned. In final analysis, however, it 
may be more important that the ENEA’s Convention achieve the harmoni- 
zation of national approaches to the liability problem than that it in- 
corporate the optimum solution to all the issues involved. And, whether 
or not the convention receives widespread ratification and accession, it is 
clear that the European Nuclear Energy Agency has broken important 
ground on exceedingly diffieult problems. 


Wurm H. Berman and Lee M. HYDEMAN 


REPORT OF THE ADVISORY COMMITTEE ON “FOREIGN RELATIONS,” 1960 


The Crisis in Publication 


At its fourth annual meeting in Washington on November 4-5, 1960,” 
the Advisory Committee on the publication of the Foreign Relations of the 
United States concluded that the much admired and widely used series of 
documents is currently faced with a crisis of major proportions.t Unless 
heroic measures are taken immediately by both the executive and the 
legislative branches of the Federal Government, the interests of the United 
States Government and the world of scholarship will suffer irreparably. 

This crisis stems from many factors, all of which are intertwimed. The 
most important is the fantastic expansion of materials in the archives of 
the State Department durmg the war and postwar years, an expansion 
which reflects the enlarged rôle of the United States in world affairs. 


* For reports of 1957 and 1959 meetings, sce 52 A.J.I.L. 510 (1958), and 54 ibid. 
402 (1960). 

1 Members of the Committee representing the American Historical Association are: 
Dexter Perkins, Chairman, Professor of History Emeritus, Cornell University; Fred H. 
Harrington, Viee President, University of Wisconsin; and Richard W. Leopold, Pro- 
fessor of Ilistory, Northwestern University. Clarence A. Berdahl, Visiting Professor 
of Government, Southern Illinois University, and Leland M. Goodrich, Professor of 
International Organization, Columbia University, represent tle American Political 
Science Association. Philip W. Thayer,?of the School of Advanced International 
Studies, The Johns Hopkins University, and Robert R. Wilson, Professor of Political 
Science, Duke University, represent the American Society of International Law. 
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It is not always understood, even by those who have’ some knowledge 
of foreign affairs, that to hope for the publication of ‘‘all the material’’ 
is now entirely Utopian. It should be stated categorically that in the cir- 
cumstances which now exist and will exist in the future, the element of 
judgment in the selection of documents must inevitably enter in. The 
materials reported cannot be the total of the documents, but those parts 
which seem most relevant to an understanding of foreign policy. In the 
past there has sometimes been a disposition on the part of some scholars 
to criticize the Historical Office for suspected omissions. The Committee 
emphatically repeats what it has stated in former reports, that it has the 
utmost confidence in the integrity of the members of the Historical Office 
and in the judgment which they bring to their task. Moreover, they are 
performing a prodigious task with inadequate personnel. The Committee 
examined with interest the indices of materials available to the Office and 
the mass of materials in the so-called ‘‘lot’’ and ‘‘post’’ files, and is aware, 
more than ever before, of the formidable task presented to the Historical 
Office through the proliferation of materials. It would be useful if those 
responsible for appropriations to the Office could, by a similar examination, 
be made aware of the magnitude of the publication problem. The Com- 
mittee associates itself wholeheartedly with the request of the Office for 
additional personnel. 


The Need for Selectwity 


An increase of personnel, however, is not enough. The publication of 
the annual volumes requires more than additions to the staff. If these 
volumes are to be meaningful, and if they are to be published within a 
reasonable period, there must be a far higher degree of selectivity with 
regard to the documents than has been the case within the past. This 
selectivity should relate both to subjects and to materials. The Com- 
mittee is of the opinion that the question of subjects to be treated ought to 
be most carefully considered with a view to the interests of professional 
teachers and researchers, government officials, and the public at large. It 
may well be that this process of selection should be based upon a more 
deliberate consideration by the staff of the Office. It is certamly true 
that the process of selection will involve choices not only as to subject 
but also as to material. Here, again, those documents must be selected 
which are the most highly relevant, and recourse must be had to summaries 
in the case of less significant materials. 

The wide use of this technique would represent a substantial change in 
the volumes. Nevertheless, the Committee believes that this is feasible, 
and indeed essential, if the volumes are not constantly to grow in size, 
and be more and more delayed in publication. 

Greater selectivity is all the more necessary since it seems not unlikely, 
as time goes on, that in certain respects materials will be drawn from more 
sources than is the case at present. For example, more attention will have 
to be paid to intelligence operations as revealed in the Department files and, 
indeed, as past*experience indicates. In some cases it is important to 
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include documents outside the Department to give a well-rounded picture 
of a given historical problem. None of these things will be easy, but all 
of them seem to the members of the Committee to be essential. 


Problems of Clearance 


The complex problems alluded to will raise other important questions 
and will inevitably suggest increased discussion between the State Depart- 
ment and other agencies of the Government. The question will arise, as 
it has arisen, as to documents originating in other departments but which 
are in the possession of the State Department. The Committee suggests 
that an Executive Order be issued by the President of the United States 
authorizing the Secretary of State to enlist the support of these agencies 
to this end and to make the final decision on questions so arising. If such 
a step proves to be unfeasible or inexpedient, it may be desirable to bring 
this whole problem to the attention of the Secretary, suggesting that at an 
appropriate time he discuss the question with the other departments or 
agencies concerned. Other possible action might be a statement by the 
President on the importance of the ‘‘Foreign Relations’’ series im en- 
lightening the public on the development of our foreign policy, and 
expressing the view that the satisfactory accomplishment of this publica- 
tion requires the co-operation of certain other departments and agencies 
with the Department of State. 

The problem of clearance becomes more and more difficult as time goes 
on. These problems could perhaps be more expeditiously settled if they 
were referred as soon as possible to the higher officers of the Department. 
The Secretary of State might outline a plan that would make this possible, 
and issue a regulation accordingly. 

Sometimes there is a disposition in the Department to object to the 
publication of documents even when they have appeared in print and 
their contents are already known. While it may be true that publication 
of given materials by the U. S. Government is not the same thing as a 
publication of such materials by private individuals, the fact that a given 
statement is already widely known should most certainly operate in favor 
of official publication. The Committee believes that the Historical Office 
has pursued the correct technique in this regard by citing references 
to published material as an argument for permitting clearance. It be- 
leves that this technique may be profitably continued. 

In this connection a word should be said about the China volumes, 
none of which has been published since 1956, when the documents dealing 
with the year 1942 appeared. Although the case for the withholding of 
future volumes has been several times stated by officers of the Far Eastern 
Bureau, the Committee continues to believe, in view of the wide public 
knowledge of the events with which these volumes deal, and the fact that 
many years have elapsed since these events occurred, that the China series 
should be published as soon as the respective volumes become ready. The 
China volumes naturally contain materials critical of the China regime. 
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They also contain materials that are laudatory, and of course some that 
strongly condemn the Communist aims and tactics. Taking into account 
the favorable and unfavorable aspects of the contents, and the damaging 
consequences of prolonged concealment of the facts, the Committee has 
reached the conclusion that it would be better to release the record so that 
a healthy and informed public opinion could develop as a basis for our 
relations with Nationalist China. It might well be that the Nationalist 
Government itself would profit by such a record. 

Whatever the decision on the matter, the situation which has arisen 
with regard to the China volumes suggests the impolicy of deviating from 
chronological order in publication of the Foreign Relations volumes. The 
Committe believes that future materials should be published in the annual 
volumes as routine matter, thus reducing to a minimum the chance of 
distortion or misrepresentation in the interest of some political group. 


Timing of Volumes 


The Committee is naturally concerned with the slowness with which the 
volumes of the series have recently appeared. Two suggestions may be 
made in this regard: First, the Committee suggests that the Historical 
Office prepare for the next meeting a tentative plan for the priorities to 
be established In connection with the volumes 1945 to 1950. Second, 
it seems reasonable to suggest that the Secretary declare it to be general 
policy that the series should never fall more than twenty years behind 
currency and that funds and personnel should be provided to make this 
possible. 


Other Questions 


A number of other suggestions for the Historical Office occurred to the 
Committee. 

A large number of documents which will appear in the future will deal 
with the activities of the United Nations and international conferences. 
Excellent work has been done by the Historical Office in dealing with the 
Cairo, Teheran and Potsdam conferences. Other special volumes may 
prove to be necessary with time, as, for example, a volume dealing with 
the drafting of the Charter of the United Nations. 

The Committee has considered various suggestions of detail submitted 
by the Director of the Historical Office. The Committee regards with 
favor the idea that a Table of Organization of the Department from 
year to year be ineluded m the first volume of each year’s series to 
outline the set-up of the various echelons from the office of the Secretary 
through the Bureaus, offices and divisions. It also favors the more fre- 
quent inclusion of maps ‘and illustrations. 

Finally, the Committee believes it desirable to celebrate the 100th 
Anniversary of the Foreign Relations series by appropriate sessions of the 
American Histdrical Association, the American Political Science Associa- 
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tion, and the American Society of International Law at the annual meet- 
ings of these societies. 
DEXTER PERKINS 
Chairman, Advisory Committee 
on “Foreign Relations of the United States’’ 


THE PHILIPPINE SOCIETY OF INTERNATIONAL LAW 


It is with great pleasure that this JOURNAL announces the organization 
on May 24, 1961, of the Philippine Society of International Law. A pro- 
spectus received from Dr. Florentino Feliciano of Manila states that the 
Society was formed by a group of university professors, law practitioners, 
and government officials, to fill a long-felt need of an association for 
promotion of the study of international law in the Philippines. It has 
taken for its statement of purpose the objectives of the American Society 
as set out in its Constitution and as appear on the editors’ page of this 
JOURNAL. The Philippine Society, in the words of the announcement, 


is envisaged as providing an institutionalized forum where aspects and 
problems of International Law, especially those directly affecting the 
Philippines, may be considered, and balaneed national viewpoints for- 
mulated. Such matters as the strengthening of regional organizations 
for both security and economic development and trade, the control 
of the utilization of the oceans, the regulation and protection of 
foreign-owned property and investments, the promotion of interna- 
tional trade arbitration, come readily to mind. The systematic en- 
couragement of inquiry at once scholarly and pragmatic, into areas 
such as these would be a prime function of the Society. 


Expressing the view that ‘‘International Law can and should play a 
much larger and substantial role in the effective relations of peoples than 
that actually conceded to it today,’’ but that the functions and potentiali- 
ties of law in securing a free, peaceful, and abundant world are not ` 
widely understood in the Philippines or in Southeast Asia generally, the 
announcement states that a national society should be able to promote 
the merease of understanding in the field of international law. It will 
co-operate with comparable organizations in other countries, with par- 
ticular attention to co-operation with international law societies in Asia. 
One of the important concerns of the Society will be the exploration of 
perspectives and problems distinctive to Asian nations. 

The Society will hold annual meetings, where papers on contemporary 
problems of international law will be presented, and will publish an annual 
Philippine Journal of International Law. 

Membership in the Society is open to all individuals who are interested 
in the promotion of its objectives, and is divided into the following cate- 
gories: sustaining members, life members, members emeriti, and honorary 
members. 

The governing body of the Society is the Executive Council, composed 
of fifteen members, who elect the officers of the Society. + The officers for 
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1961-1962 are: Associate Justice Roberto Concepcion, of the Philippine 
Supreme Court, President; Dean Vicente Abad Santos, of the College 
of Law, University of the Philippines, Vice President; Jorge R. Coquia, So- 
licitor, Office of the Solicitor General of the Philippines, Hxecutwe Secre- 
tary; Gonzalo W. Gonzalez, Chairman, Social Security Commission of 
the Philippines, Treasurer. The Executive Council is composed of Associ- 
ate Supreme Court Justices Roberto Concepcion, Jesus G. Barrera, and 
J. B. L. Reyes; Emilio Abello, Executive Vice President, Philippine- 
American Life Insurance Co.; Dean Jovito R. Salonga, Institute of Law, 
Far Eastern University; Dean Vicente Abad Santos; Arturo <Alafriz, 
President, Federated Bar Association of the Philippines; Florentino P. 
Feliciano, and Juan Luces Luna, SyCip, Salazar and Associates; Gonzalo 
W. Gonzalez; Edilberto Barot, Solicitor General of the Philippines; En- 
rique M. Fernando, Member, Code Commission; Felino Neri, Chairman, 
Board of Directors, American International Underwriters for the Philip- 
pines; Ceferino Padua, Solicitor, Office of the Solicitor General, and Dean 
Ruperto Martin, College of Law, University of the East. 

The Asia Foundation has extended valuable support and encouragement 
to the Society, which, as a non-profit organization, will rely for support 
on membership dues, donations and bequests from individuals, companies 
and foundations. Pending the acquisition of its own headquarters, the 
Society, through the good offices of Dean Abad Santos, has the use of 
office space and library facilities at the College of Law, University of the 


Philippines, Diliman, Quezon City. E H. F 
LEANOR H. KINCH 


HAGUE ACADEMY OF INTERNATIONAL LAW—1962 SESSIONS 


The JOURNAL has received the following announcement concerning the 
sessions of the Hague Academy of International Law and its Research 
Center in 1962: 


LECTURES, JULY-AUGUST, 1962 


Two sessions of lectures at the Hague Academy of International Law 
will take place in 1962. The first session, from July 9 to 27, will consist 
of the following courses: Status and Functions of Consuls, by Professor J. 
Zourek (Czechoslovakia) ; general course on Private International Law, by 
Professor G. S. Maridakis (Greece) ; Relations between Private and Public 
International Law, by Professor E. Hambro (Norway); Consequences of 
Diversity of Nationality or Domicile of Spouses upon Effects and 
Dissolution of Marriages, by Mr. H. Valladão (Brazil); Problems con- 
cerning Application of Foreign Law, by Professor M. Yasseen (Iraq); 
Problems of International Law Raised by the Peaceful Use of Nuclear En- 
ergy, by Professor G. Arangio-Ruiz (Italy); Economic Development 
Agreements, by Mr, J. N. Hyde (U.S.A.) ; International Law Problems of 
Merchant Shipping, by Mr. N. Singh (India). 

The second session, from July 30 to August 17, will consist of the 
following courses: General course on Public International Law, by Pro- 
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fessor IJ]. Waldock (Great Britain); The Development of International 
Law as a Science, by Professor L. Ehrlich (Poland) ; International Regime 
of Polar Zones, by Mr. M. W. Mouton (Netherlands); Problems concern- 
ing Territory in the International Court of Justice Practice, by Mrs. S. 
JZastid (France); The Individual and International Tribunals, by 
Professor F, von der Heydte (Germany); Tax Regime of International 
Organizations, by Professor M. Chrétien (France); Anti-Trust Law: 
Comparative and International Aspects, by Professor G. Van Hecke 
(Belgium). 

Application forms, as well as information about scholarships, may be 
obtained from the Secretary General, Hague Academy of International 
Law, Peace Palace, The Hague. 


RESEARCH CENTER, AUGUST-SEPTEMBER, 1962 


The sixth annual session of the Research Center of the Hague Academy 
of International Law will be held at The Hague between August 21 and 
September 29, 1962. The subject for research will be ‘‘State Succession.’’ 
The Directors of Research will be Professor G. Berlia, of the Faculty of 
Law of Paris (French-speaking section), and Professor I. Seidl-Hohenvel- 
dern, of the Faculty of Law of the University of Saarbrucken (English- 
speaking section). 

The purpose of the Center is to enable persons who have already reached 
an advaneed stage of study, or who are engaged in research or teaching, 
in the field of international law, to spend six weeks in research and seminar 
discussion at the Academy. The extensive facilities of the Peace Palace 
Library are at the disposal of participants. 

The expenses of attendance are entirely borne by the Academy out of a 
special grant made by the Rockefeller Foundation. Participants will be 
provided with the round-trip fare from their place of residence to The 
Hague and with a living allowance of 20 guilders per day during their stay. . 

There are no age limits for participants, but the general level ranges 
between 25 and 40 years of age. 

tequests for application forms should be made to the Secretary 
General, Hague Academy of International Law, Peace Palace, The Hague, 
and completed forms should reach the Academy not later than March 1, 
1962. 

E. H. F. 


ANNUAL MEETING OF THE SOCIETY 


The Fifty-Sixth Annual Meeting of the American Society of Inter- 
national Law will take place at the Statler Hilton Hotel in Washington, 
D. C., from April 26 to 28, 1962. The meeting will begin on Thursday 
afternoon, April 26, at 2:15 p. m., continue Thursday evening, at 8:00 
p. m., Friday, April 27, at 9:00 a.m., 2:15 p. m., and 8:00 p. m., and 
Saturday, April 28, at 9:00 a. .m. There will bea reception for the 
members on Friday afternoon at 5:30 p. m., and the sessions will close with 
the annual banguet on Saturday evening at 7:00 p. m., which will be 
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preceded by a reception at 6:00 p. m. It is contemplated that, as in 
previous years, a plan of simultaneous panel sessions will be followed. An 
interesting program is being planned, including consideration of the 
possibility of holding a Teachers’ Conference in conjunction with the 
meeting. 

The Statler Hilton has set aside a block of rooms for out-of-town mem- 
bers attending the meeting, held for arrival on Thursday, April 26, and 
departure on April 28, 1962. Reservations from this block should be re- 
ceived by the Front Office Manager, Mr. Sanford Towart, at least two 
weeks in advance of arrival. Members planning to attend the meeting 
next April are urged to make their hotel reservations well in advance. 

ELEANOR H. Finca 


FORD FOUNDATION LAW FACULTY FELLOWSHIPS 


The Ford Foundation is offering a small number of law faculty fellow- 
ships for the academic year 1962-1963 for research or other study on 
either law and public affairs or international legal studies. The purpose 
of the fellowships is to assist law teachers, particularly younger teachers, 
in the United States to expand their knowledge of law as it relates to 
public affairs or to international affairs and thereby to improve the educa- 
tion of law students for publie or international responsibilities. The fel- 
lowships are available to teachers in member schools of the Association 
of American Law Schools who have taught at least two academic years. 
Preference will be given to candidates who are not in a position to benefit 
from other grants made by the Foundation for legal training and research. 
Individual projects may be undertaken either at the applicant’s home 
institution or at another place of his choice. 

In the field of law and public affairs, consideration will be given to 
projects proposing full-time study, as well as to those which combine 
_not more than half the normal teaching load with proposed research or 
other study, which may be undertaken at an institution of higher learning 
or with a governmental or quasi-public agency in the United States. 

International legal studies projects must involve full-time research or 
study and may be undertaken either in the United States, in a foreign 
country, or with the staff of an international organization. Examples of 
fields of study are such subjects as United States law as it relates to inter- 
national transactions, relations, or organizations; foreign legal systems; 
international conflict of laws; comparative studies involving two or more 
systems of law in relation to a given field or problem; publie international 
law; international organizations, including regional organizations. 

Fellowships will ordinarily be granted for a period of not less than 
four months and not more than one calendar year. Where fellowships 
in international legal studies involve overseas activities, they will be 
granted ordinarily fer not less than an academic year. Individual stipends 
will take into account the applicant’s present position and salary, and 
expenses, including transportation for himself and family, necessary for 
the completion of the project. Publication costs will not be provided. 
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Applications ‘must be supported by a statement from the dean of the 
applicant’s law school and by statements from two other persons indicating 
how the proposed activity would further the stated purpose of the fellow- 
ship program. The dean will also be requested to state what financial 
support, if any, the applicant would receive from the school during the 
period of the fellowship. 

Applications must be submitted by December 1, 1961. Awards will be 
announced on or before February 15, 1962. Application forms may be 
obtained by writing to the Ford Foundation, Law Faculty Fellowships, 
477 Madison Avenue, New York 22, N. Y. 

E. H. F. 


INTER-UNIVERSITY TRAVEL GRANTS 


The Inter-University Committee on Travel Grants, representing Amer- 
icar colleges and universities, wishes to announce that it is soliciting 
inquiries and applications from graduate students and scholars who wish 
to spend all or part of the academic year 1962-1963 engaged in study 
and research in the Soviet Union as participants in the academie exchange 
between the United States and the U.S.S.R. 

American citizens under forty years of age are eligible if they are 
graduate students, post-doctoral researchers or faculty members at the time 
of application. Teachers of the Russian language in secondary schools 
are also eligible. Persons from all fields of study are encouraged to 
apply, provided that they can show reasonable professional and scholarly 
benefit to be derived from study in the Soviet Union. 

A knowledge of Russian adequate to the needs of oe and research 
is required. Other criteria for selection include intellectual ability, ma- 
turity, emotional stability, proven scholarly competence or indication of 
future professional promise, and substantial knowledge of both American 
and Russian history and culture. 

Periods of study and research between one semester and fifteen months 
ean be arranged. Persons wishing to spend a minimum of one academic 
year in the Soviet Union may be accompanied by their wives. Limitations 
imposed by the Soviet side prevent exchange participants’ taking their 
families with them. 

Funds are available to cover all or part of the exchange participant’s 
expenses, including maintenance of family, depending on the participant’s 
own financial needs and resources. 

For further information and applications write to: Stephen Viederman, 
Deputy Chairman, Inter-University Committee on Travel Grants, 719 
Ballantine Hall, Indiana University, Bloomington, Indiana. 

Applications must be received no later than December 15, 1961, to be 
considered for the 1962-1963 exchange. 

° E. H, F. 


JUDICIAL DECISIONS 


By Covey T. OLIVER 


Of the Board of Editors 


Compulsory jurisdiction—Declaration of 1950, deposited with Secre- 
tary General of United Nations in accordance with Statute of Inter- 
national Court of Justice, “renewing” declarations of 1929 and 1940 
recognizing as compulsory jurisdiction of Permanent Court—Article 
36, paragraph 5, of Statute—decision in Israel v. Bulgaria case— 
distinction between present case and that of Israel v. Bulgaria—re- 
newal of an existing, and revival of a lapsed, declaration—error ‘and 
consent—forms and formalities as to declarations of acceptance— 
rules of interpretation of legal instruments—commumications made 
under Article 36, paragraph 4, of Statute—effect of Thatland’s 1950 
Declaration of Acceptance.” 


Case CONCERNING THE TEMPLE OF PREAH VIHEAR (CAMBODIA v. THAI- 
LAND), Preliminary Objections.t I.C.J. Reports, 1961, p. 17. 


International Court of Justice.? Judgment of May 26, 1961. 


On the merits the case involves a dispute as to territorial sovereignty 
over the region of the Temple of Preah Vihear and its precincts. In 
invoking the jurisdiction of the Court Cambodia relied on: (1) her 
Declaration of September 9, 1957, accepting compulsory jurisdiction under 
Article 36 of the Statute of the Court, and Thailand’s Declaration of 
. May 20, 1950; (2) on the provisions of the General Act for the Pacific 
Settlement of International Disputes dated September 26, 1928; (3) on 
the provisions of international agreements concluded in 1987 and 1946 
between France, on behalf of the then territory of French Indo-China 
(of which Cambodia was a part), and Siam (as Thailand was then 
called) providing for the referral of disputes to judicial settlement. 
Thailand’s Preliminary Objection challenged all three grounds of juris- 
diction. The present decision is a ruling only on the first ground, as 
the Court, having decided in favor of jurisdiction on that ground, did 
not have to examine the Thai challenge to the other alleged bases of 
jurisdiction. 

On September 20, 1929, Thailand accepted the compulsory jurisdiction 
of the then Permanent Court of International Justice for ten years 


* Heading by the Court. 

1 Digested by Covey Oliver, of the Board of Editors. 

2Composed for this ease of President Winiarski; Vice President Alfaro; Judges 
Badawi, Moreno Quintana, Wellington Koo, Spiropoulos, Sir Perey Spender, Sir Gerald 
Fitzmaurice, Koretslty, Tanaka, Bustamante y Rivero, Morelli. 
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Piece rA disputes as to which no other means of pacifie settlement is 
agreed upon between the Parties.’ This Declaration was renewed in 
1940 for a further period, due to expire on May 6, 1950. This renewal 
was followed by Thailand’s Declaration of May 20, 1950, which is the 
one the Court is called upon to consider in the present case. 

Of the Declaration of May 20, 1950, and Thailand’s present contention 
with respect to it, the Court said: 


On the face of it, this Declaration appears to be a straightforward 
renewal, for another period of years, of a previous acceptance of the 
Court’s compulsory jurisdiction, in a manner commonly adopted by 
States when they wish simply to prolong an existing obligation or 
renew a previous obligation without having to set out again in detail 
the precise terms of it—as to which, accordingly, they content them- 
selves with a reference to previous instruments containing those 
terms. The latter then become incorporated in the new instrument 

“as an integral part of it. 

This is the construction which undoubtedly would normally be 
placed on such an instrument as Thailand’s Declaration of May 1950. 
Thailand points out, however, that since she made her Declaration of 
1950, there has intervened the decision of the Court as of 26 May 
1959, in the case of the Aerial Incident of July 27th, 1955 (Israel v. 
Bulgaria). Thailand contends that this decision revealed that the 
assumptions on which the language of her 1950 Declaration was based 
were incorrect and that her Declaration, in the light of that decision, 
was meaningless. Thailand in no way denies that by this Declaration 
she fully intended to accept, and equally fully believed she was ac- 
cepting, the compulsory jurisdiction of the present Court. But, 
according to her present argument, that intention, however definitely 
it may have existed, and did exist, in the mind of Thailand, was 
never carried out as a matter of objective fact, because Thailand, 
though all unwittingly, drafted her Declaration of May 1950 in terms 
which subsequent events—in particular the Court’s decision in the 
Israel v. Bulgaria ease—revealed as having been ineffectual to achieve 
Thailand’s purpose. l 

AA z 48 

In order to appreciate the precise implications of Thailand’s first 
preliminary objection, it is necessary at this point to refer to Article 
36. paragraph 5, of the Statute of the Court, which reads as follows: 


‘‘Declarations made under Article 36 of the Statute of the Perma- 
nent Court of International Justice and which are still in foree shall 
be deemed, as between the parties to the present Statute, to be accept- 
ances of the compulsory jurisdiction of the International Court of 
Justice for the period which they still have to run and in accordance 
with their terms.’’ 


The intention of this paragraph was to provide a means whereby, 
within certain limits, existing declarations in acceptance of the 
compulsory jurisdiction of the Permanent Court of International 
Justice would become ipso jure transformed into acceptances of the 
compulsory jurisdiction of the present Court as respects States parties 
to the Statute of the Court, without such States having to make any 
new declarations specifically in relation to the present Court. In the 
Israel v. Bulgaria case, however, the Court, interpreting paragraph 5 
of Article 36, came to the conclusion that it did not apply indisecrimi- 
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nately to all States which, having accepted the compulsory jurisdiction 
of the former Permanent Court, might at any subsequent date become 
parties to the Statute of the Court, but only to such of those States 
as were original parties. The Court furthermore came to the conclu- 
sion that on 19 April 1946, date when the Permanent Court ceased 
to exist, all declarations in acceptance of the compulsory jurisdiction 
of the Permanent Court which had not already, by then, been ‘‘trans- 
formed’’ by the operation of Article 36, paragraph 5, into acceptances 
of the compulsory jurisdiction of the present Court, lapsed and 
ceased to be in force, since they would, as from then, have related 
to a tribunal—the former Permanent Court—which no longer existed. 
Consequently, so the Court found, all declarations not having been 
thus transformed by 19 April 1946 ceased as from that date to be 
susceptible of the process of transformation ipso jure provided for 
by Article 36, paragraph 5. 


Immediately before proceeding to its ruling the Court summed up the 
Thai contention as follows: z 


An essential part of the reasoning by which Thailand has supported 
her contention is that the intentions she may have had in making her 
Declaration of May 1950 became wholly irrelevant—or rather became 
insufficient in themselves. However much those intentions are known 
—and indeed admitted by Thailand herself—to have existed, they 
were not, Thailand contends, carried out as a matter of objective fact. 
According to Thailand, her position would be similar to that of a 
man who desires to make certain testamentary dispositions, and fully 
intends them; nevertheless, he will not achieve his object, as a matter 
of law, if he fails to observe the forms and requirements prescribed 
by the applicable law for the making of testamentary dispositions. 


The Court did not agree that its decision In Israel v. Bulgaria invali- 
dated the Thai Declaration of May 20, 1950, explaining: 


The Court’s decision in the Israel v. Bulgaria case was of course 
concerned with the particular question of Bulgaria’s position in re- 
lation to the Court and was in any event, by reason of Article 59 of 
the Statute, only binding, qua decision, as between the parties to that 
case. It cannot therefore, as such, have had the effect of invalidating 
Thailand’s 1950 Declaration. Considered however as a statement of 
what the Court regarded as the correct legal position, it appears that 
the sole question, relevant in the present context, with which the 
Court was concerned in the Israel v. Bulgaria case was the effect— 
or more accurately the scope—of Article 36, paragraph 5. Now that 
provision, as has been explained above, itself related solely to the 
eases In which declarations accepting the compulsory jurisdiction of 
the former Permanent Court would be deemed to be transformed into 
acceptances of the compulsory jurisdiction of the present Court, 
without any new or specific act on the part of the declarant State 
other than the act of having become a party to the Statute. It was 
consequently this process of transformation iso jure, and the limits 
to which it was subject, that the Court was concerned with in the 
Israel v. Bulgarya case. The Court was not concerned with the ques- 
tion whether it might be possible to effect a similar transformation 
by other means falling outside Article 36, paragraph 5. Thus, when 
the Court found that in the case of States becoming parties to the 
Statute after the demise of the Permanent Court, no transformation 
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under that particular provision could take place, it did not mean 
thereby to imply that no transformation could take place at all. 

As regards Bulgaria, her Declaration of 1921 had, according to the 
Court’s view, lapsed in 1946, and had not been transformed; and 
Bulgaria had neither made any independent request that her 1921 
Declaration should be considered as relating to the present Court, 
nor taken any other step which could be regarded as constituting an 
acceptance of the Court’s compulsory jurisdiction. In these circum- 
stances, the Court could only conelude that Bulgaria was not obliged 
to submit to the jurisdiction of the Court. 

From the above, it would follow that if Thailand’s 1940 Declaration 
was not thus transformed zpso jure in the light of the Court’s decision, 
by the operation of Article 36, paragraph 5, there would still remain 
the question whether that Declaration was so transformed in some 
other manner or whether, irrespective of any transformation of her 
1940 Declaration as such, Thailand could be held to have independently 
accepted the compulsory jurisdiction of the Court. It is clear that 
the fact that Thailand, by a new and voluntary act, made her Declara- 
tion of May 1950, placed her in a different position from Bulgaria 
which had never taken any new step at all subsequent to her admis- 
sion to the United Nations. ... This [the Thai] Declaration of Alay 
1950 was a new and independent instrument and has to be dealt with 
as such. It was not, and could not have been, made under para- 
graph 5 of Article 36 of the Statute. In the first place, this paragraph 
contained no provision for the making of specific declarations by 
States: where it operated, it operated ipso gure without any such 
specifice declaration—that indeed was its whole point. In the second 
place, paragraph 5 was so worded as only to preserve the declarations 
concerned for the duration of the unexpired portion of the terms for 
which they still had to run; and Thailand’s previous Declaration of 
1940, whether or not kept alive by Article 36, paragraph 5, was in any 
case due to expire on 6 May 1950, by its own terms. The operation of 
Article 36, paragraph 5, was therefore, on any view, wholly exhausted 
by that date so far as Thailand was concerned. It follows that 
Thailand’s Declaration of 20 May 1950 was not a declaration which 
Thailand either did make, or ever could have made, under Article 
36, paragraph ð, even if she had wanted to; and from this it follows 
that the 1950 Declaration must have been one which Thailand was 
making under paragraphs 2-4 of that Article, and in at least pur- 
ported or attempted acceptance of the compulsory jurisdiction of the 
present Court, which is the only tribunal contemplated by those para- 
graphs. 


The Court then disposed of certain analogies to private law, involving 
asserted distinctions between the prolongation of Instruments in force and 
the revival of lapsed instruments. The Court expressed the opinion that 
‘‘much of this discussion had little relevance .. .’’, and added: 


As regards the question of forms and formalities, as distinct from 
intentions, the Court considers that, to cite examples drawn from the 
field of private law, there are cases where, for the protection of the 
interested parties, or for reasons of public policy, or on other grounds, 
the law prescribes as mandatory certain formalities which, hence, 
become essential for the validity of certain transactions, such as for 
instance testamentary dispositions; and another example, amongst 
many possible ones, would be that of a marriage cerémony. But the 
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position in the cases just mentioned (wills, marriage, ete.) arises be- 
cause of the existence in those cases of mandatory requirements of 
law as to forms and formalities. Where, on the other hand, as is 
generally the case in international law, which places the principal 
emphasis on the intentions of the parties, the law prescribes no par- 
ticular form, parties are free to choose what form they please pro- 
vided their intention clearly results from it. 

Tt is this last position which obtains in the case of acceptances of 
the compulsory jurisdiction of the Court. The only formality required 
is the deposit of the acceptance with the Secretary-General of the 
United Nations under paragraph 4 of Article 36 of the Statute. This 
formality was accomplished by Thailand... . 


The foregoing analysis brought the Court to the ‘‘sole relevant question 

. whether the language employed . . . does reveal a clear intention in 
the terms of paragraph 2 of Article 36 of the Statute’ to accept com- 
pulsory jurisdiction. This conclusion brought the Court to judicial in- 
terpretation of the 1950 Thai Declaration. As to the process of interpreta- 
tion of declarations of acceptance of compulsory jurisdiction, the Court 
expressed itself as follows: 


The Court must apply its normal canons of interpretation, the first 
of which, according to the established Jurisprudence of the Court, is 
that words are to be interpreted according to their natural and 
ordinary meaning in the context in which they occur. If the 1950 
Declaration is considered in this way, it can have no other sense or 
meaning than as an acceptance of the compulsory jurisdiction of the 
present Court, for there was no other Court to which it can have 
related. Thailand’s 1950 Declaration, by the mere fact of being 
embodied in a communication addressed to the Secretary-General of 
the United Nations, affords clear evidence of acceptance relative to 
the present Court, since this was the only Court in relation to which 
a communication so addressed could have had any significance. 

Moreover, the Court has held in the Anglo-Iranian Oil Co. case 
(L.C.J. Reports 1952, p. 104) that the principle of the ordinary mean- 
ing does not entail that words and phrases are always to be inter- 
preted in a purely literal way; and the Permanent Court, in the case 
of the Polish Postal Service in Danzig (P.C.I.J., Series B, No. 11, p. 
39), held that this prineiple did not apply where it would lead to 
“something unreasonable or absurd’’. The case of a contradiction 
would clearly come under that head. Now, if, on a literal reading, 
part of Thailand’s 1950 Declaration had, ex post and because of the 
decision of the Court in the Israel v. Bulgaria case, to be considered as 
a purported acceptance of the jurisdiction of a defunct Court, this 
would be in clear contradiction to the reference in another part of 
the Declaration to Article 36, paragraph 4, of the Statute (and via 
that paragraph to paragraphs 2 and 3), which clearly evidenced 
acceptance of the jurisdiction of the present Court, and in contra- 
diction also with the fact that a communication under paragraph 4 
could only relate to the present court. 

To sum up, when a country has evinced as clearly as Thailand did 
in 1950, and indeed by its consistent attitude over many years, an 
intention to submit itself to the compulsory jurisdiction of what consti- 
tuted at the time the principal international tribunal, the Court 
could not accept the plea that this intention had been defeated and 
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nullifed by some defect not involving any flaw in the consent given, 
unless it could be shown that this defect was so fundamental that it 
vitiated the instrument by failing to conform to some mandatory legal 
requirement. The Court does not consider that this was the case 
and it is the duty of the Court not to allow the clear purpose of a party 
to be defeated by reason of possible defects which, in the general 
context, in no way affected the substance of the matter, and did not 
a the instrument to run counter to any mandatory requirement 
of law. 


The Court was unanimous; separate opinions based upon variant routes 
to the Court’s conclusion were filed by Spender and Morelli, JJ. Vice- 
President Alfaro, Judge Koo, Judges Fitzmaurice and Tanaka jointly, 
and Judge Spender, in his separate opinion, all made it clear that their 
concurrence in the distinction made by the Court between Israel v. 
Bulgaria and the instant case did not imply agreement with the ruling 
in the former case. 


Internal effect of international agreement—inheritance of property in 
Oregon by Yugoslav non-resident alien—effect on Oregon reciprocity 
statute of U. S-Serbian Treaty and of U. 8. (Federal) policy as to 
whether Yugoslav foreign exchange control law is a restriction on 
reciprocal inheritance. 


Kouovrat v. Orecon. 366 U.S. 187. 


Supreme Court of the United States, May 1, 1961. Opinion by Mr. 
Justice Black. 


In escheat proceedings brought in Oregon courts the State of Oregon 
was successful in establishing that the decedent intestates left no ‘‘eligible’’ 
heirs under an Oregon statute limiting inheritances by aliens not resident 
within the United States to imstances in which: (1) reciprocity in the 
country of such alien’s domicile or nationality, as the case might be, 
is provided for citizens of the United States, and American citizens have 
the right to receive in the United States ‘‘money originatine’’ from the 
estates of persons dying in the foreign country; (2) [assuming compliance 
with (1)] there is proof that the foreign successors will actually receive 
the benefit, use or control of the property involved, without confiscation 
by the foreign government having jurisdiction over them. 

As against the contention of the Yugoslav petitioners in the instant 
proceeding, the Supreme Court of Oregon held that the showing required 
by the Oregon statute had not been met by the claimants to succession, 
because they had failed to show that, under the foreign exchange control 
laws of Yugoslav, American citizens had an ‘‘unqualified right’’ to receive 
full value in the United States of inheritances in Yugoslavia. The Oregon 
Supreme Court recognized that U. 8.-Yugoslav treaty, provisions contrary 
to the Oregon statute would control in the event of a conflict, but found 
no conflict to exist. Finally, the State high court rejected the contention 
that, as Yugoslavia’s foreign exchange control laws complied with the re- 
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quirements of the International Monetary Fund Agreement (Bretton 
Woods Agreement), 60 Stat. 1401, T. I. A. S. 1501 (1944), these régulatory 
laws should not be held to deprive the claimants of their inheritances. 

The Supreme Court of the United States reversed and remanded the 
case, holding that: (1) under the Treaty between the United States and 
the Kingdom of Serbia (still in effect between the United States and 
Yugoslavia), 22 Stat. 962 (1881), the petitioners did have a right to inherit 
personal property in Oregon on the same basis as American next of 
kin; and (2) with respect to the effect of the Yugoslav foreign exchange 
control laws and regulations, ‘‘Oregon state policy must give way to 
supervening United States-Yugoslavian arrangements.’’ 

As to the first major point, the Oregon Supreme Court interpreted the 
1881 treaty as giving Serbian nationals rights of inheritance as to property 
located in the United States only if they are ‘‘in the United States.’’ 
Noting that the language of the treaty could just as plausibly be inter- 
preted so as not to require residence for inheritance, the Supreme Court 
of the United States mentioned the following factors in its reversal: 
(a) the principle that international agreements should not be interpreted 
so as to restrict unduly the rights such agreements are adopted to protect; 
(b) the Court’s rule that interpretations by the Executive in the conduct 
of foreign affairs are entitled to ‘‘great weight’’ in judicial interpretation ; 
(e) misconception by the Oregon Court of the holding in Clark v. Allen, 
331 U. S. 503 (1947). 

With respect to the second major heading of its reversal, the Supreme 
Court said: 


The state court held that the Yugoslavian foreign exchange laws in 
effect in 1958 left so much discretion in Yugoslavian authorities that 
it was possible for them to issue exchange regulations which might 
impair payment of legacies or inheritances abroad and for this reason 
Americans did not have the kind of ‘‘unqualified and enforceable 
right’’ to receive Yugoslavian inheritance funds in the United States 
which would justify permitting Yugoslavians such as petitioners to 
receive inheritances of Oregon property under Oregon law. Petition- 
ers and the United States urge that no such doubt or uncertainty 
is created by the Yugoslavian law, but contend that even so this 
Oregon state policy must give way to supervening United States- 
Yugoslavian arrangements. We agree with petitioners’ latter con- 
tention. . 


Notes 


Extradition—Federal deposition—subpoena procedure—not available 
beyond need for making out prima facie case for extradition 


Venezuela requested extradition of a former government official to stand 
trial for embezzlement. Ancillary to this proceeding Venezuela sought to 
use the deposition-subpoena procedures provided by Rules 26 and 45, and 
related rules, to secure evidence as to the amount the accused had on 
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deposit in New York banks. The banks moved to quash the subpoenas; 
the trial court denied the motion; this ruling is here reversed. Noting 
that the issue whether the Civil Rules might be applicable in extradition 
cases had not previously been adjudicated, the court decided that under 
existing treaties, in view of the uncommon advantages given to demanding 
countries under such treaties and bearing in mind the need for caution 
regarding judicial development of procedural innovations suggested by 
Miner v. Atlass, 363 U. S. 641 (1960), the demanding country’s request 
for judicial assistance should be limited to ‘‘the extraordinary case.’’ 
Such a ease is not presented when, under the evidence already available 
to it, the demanding country is clearly able to make out a prima facie case 
for extradition. First National City Bank of New York v. Aristeguieta, 
287 F. 2d 219 (U.S. Ct. A., 2d Cir., Dec. 30, 1960). For earlier aspects 
of this proceeding, see 55 A.J.LL. 171 (1961). 
Treaty provisions regarding access to courts—relationship to prior 
provisions of the Trading with the Enemy Acit—Netherlands corpo- 
rations have no standing to sue to recover vested assets 


Actions were brought by several Netherlands corporations for the return 
of assets vested during World War II under §5 of the Trading with the 
Enemy Act of 1917, as amended. Under §9(a) of the Act the plaintiffs 
had no standing to sue without the specific waiver of immunity by the 
United States, which had not been given. Plaintiffs claimed, however, 
that the provision of the later Treaty of Friendship, Commerce and Naviga- 
{ion between the United States and The Netherlands, 8 U.S.T. 2048, T.LA.S. 
3942, 285 U.N.T.S. 231 (Dee. 5, 1957), that Netherlands nationals should 
have full acecss to courts in the United States, contradicted the earlier 
statute and should govern. The court disagreed that any such contra- 
diction existed: ‘‘... [the treaty] does not waive sovereign immunity, 
mention the Trading with the Enemy Act, or create causes of action which 
Congress has refused to create.” Bank Voor Handel en Scheepvaart, N. V. 
v. Kennedy, 288 F. 2d 875 (U. S. Ct. A., D. C., Feb. 28, 1961). 


Bases of jurisdiction to prescribe law—conspiracy abroad to defraud 
the United States—‘War Brides Racket’’—Congress intended to 
use protective principle and its use 1s constitutional 


A number of defendants were proceeded against under 8 U.S. C. § 1825 
and 18 U. S. C. §§ 3231, 3238 and 1546, the basic charge being that the 
defendants conspired abroad and arranged there sham marriages between 
American female citizens and the ‘‘immigrant defendants’’ whereby the 
latter entered the United States under preferred status as the ‘‘husbands’”’ 
of American citizens. The ‘‘brides’’ were not indicted. Although re- 
versing the court below on another ground, the instant decision upheld, in 
what is termed a case that ‘‘approaches ... [one of] first impression,’’ 
ithe constitutionality of Federal legislation intended, by Congress to attach 
legal consequences to conduct taking place outside the ‘territory of the 
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United States but producing a ‘‘detrimental effect on the sovereignty of 
the United States.” The court characterized the basis of legislative juris- 
diction involved as the ‘‘ protective principle’’ and proceeded to a discussion 
of bases of jurisdiction in terms familiar in international public law, but 
used here in a constitutional context, t.e., the ‘‘extraterritorial’’ legislative 
powers of Congress. Rocha v. U. K., 288 F. 2d 545 (U.S. Ct. A., 9th Cir., 
March 2, 1961. The decision below, affirmed on the point here reported, 
was carried in 54 A.J.I.L. 897 (1960). 


Immunity of diplomat in transit—requirements of privilege not met 


The Guatemalan Ambassador to Belgium and The Netherlands claimed 
immunity from a narcotics prosecution as a diplomat in transit. His 
motion to dismiss was denied on the ground that the facts showed he had 
flown in to New York from his European post, but rather than being en 
route to Guatemala or on any official mission, his trip had been on personal, 
non-diplomatie business, at the conclusion of which he intended to fly to 
Paris, France, as evidenced by airline reservations mace by him. Hence: 


The defendant was not a diplomat-in-transit within the rule of interna- 
tional law granting immunity to a diplomat en route between his 
official post and his homeland. 


The court referred to, but did not base its decision upon, the affidavit of 
the Guatemalan Consulate General in New York, which included the 
statement that, after the defendant’s arrest, the President of Guatemala 
‘f . . discredited Rosal as a diplomat of Guatemala.’’ U. S. v. Rosal, 191 
F. Supp. 663 (U.S. Dist. Ct., 8. D. New York, Dec. 2, 1960). 


Deviation of food cargo consigned to Cuba—libel by agency of the 
Cuban Government—carrier liable under Carriage of Goods by Sea 
Act 


Carrier, a Liberian flag vessel owned by a Liberian corporation (owned 
by U. S. nationals) and mortgaged to a United States bank, was libeled 
in rem and her owners in personam by the plaintiff, a corporation wholly 
owned by the Banco Nacional de Cuba, an instrumentality of the Cuban 
state, for failure to deliver a cargo of potatoes and beans, loaded at Port 
Huron, Michigan and St. Johns, New Brunswick (Canada) and consigned 
to Havana. Although the master and owners knew of the situation in 
Cuba, including the execution of American nationals and seizures of 
American assets, they accepted the cargo and put to sea. At sea the 
ship’s radio carried a report that the United States had placed an embargo 
on shipments to Cuba. Foodstuffs were excluded, however. Thereafter 
the vessel broke her voyage by entering New York harbor, then proceeded 
to Bermuda, and, eventually, to San Juan, Puerto Rico, where the cargo 
was discharged. The defendants invoke Term 4 of the Bill of Lading, 
authorized under the Carriage of Goods by Sea Act, 46 U. S. C. 1304(4) 
(1936), permitting discharge at other than the port of consignment in 
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situations which, in the judgment of the master, are likely ‘f. . . to give 
rise to capture, seizure, detention, damage, delay or disadvantage to or 
loss of the ship or any part of her cargo... .’’ The court found that, 
since the master and owners knew of the facts on acceptance of the cargo, 
the statutory presumption that the deviation was unreasonable was not 
overcome. The court took into account the rule that whatever happens 
after the carrier has chosen to deviate has no bearing on the issue of reason- 
ableness. The conclusion was also supported by findings that: (1) the 
earrier had failed to unload at the port nearest to Havana, (2) had not 
considered the restrictions of law forbidding foreign vessels to engage in 
coastwise service between two American ports (Port Huron and San 
Juan), and (3) had otherwise been negligent in dealing with the cargo, 
its discharge, and its safekeeping. Banco para el Comercio Exterior de 
Cuba, Inbelant v. The Steamship Ruth Ann, in rem, and the P & E Ship- 
ping Corporation, in personam, 192 F. Supp. 607 (U. S. Dist. Ct., Puerto 
Rieo, April 4, 1961). 


Customs duties—goods in Foreign Trade Zone—effect of upward 
revision rate of duty—-protest procedure to obtain a lower rate of 
duty 


Pursuant to a reservation to the relevant paragraphs of the General 
Agreement on Tariffs and Trade, the President on March 7, 1958, pro- 
claimed that he would inerease the rates on woven woolen fabries, should 
a quantity in excess of a quota also then fixed by him be entered or with- 
drawn from warehouse for consumption in the calendar year 1958, or there- 
after. On March 14, 1958, two bales of woven woolen fabrics were brought 
into the Foreign Trade Zone, Stapleton, N. Y., in accordance with Section 3 
of the Foreign-Trade Zones Act, 19 U. S. C. §§ 8la-81lu. It is agreed that 
neither of these bales is to be counted in determining whether the permis- 
sible quota of imports without tariff increase had been exceeded. One bale 
was withdrawn from the Foreign Trade Zone and entered on May 20, 1958, 
the other on July 8, 1958. In both instances the higher duties provided 
for imports in excess of the permissible quota were assessed, and paid under 
protest. On November 20, 1958, the Secretary of the Treasury, pursuant 
to authority delegated to him, found that the permissible quota had been 
reached at 3:25 p.m. Eastern Standard Time, July 1, 1958. Plaintiff’s 
argument, that Section 3 of the Foreign-Trade Zones Act makes it manda- 
tory that duty on privileged goods under that Act be at rates no higher than 
prevailing at the time the application for privileged status is made and 
accepted, was rejected. The court noted that the plaintiff importer evi- 
dently had in mind avoiding the quota limitation by bringing the goods 
into the Free Trade Zone (where such goods are not charged to the quota) 
and then bringing them into customs territory later at the lower rate of 
duty, after the quota had been passed. It then found that Section 3 of 
the Free-Trade Zone Act, on its face favorable to plaintiff, had been 
‘modifed’ by the GATT reservation and departmental’ regulations and 
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hence not available as a source of relief. Inter-Maritime Forwarding Co., 
Ine. v. U. 8., 192 F. Supp. 631 (U. S. Customs Ct., First Div., March 16, 
1961). 


Direction that party act in territory of another state—effect of law 
of that state making directed action illegal—duty of American cor- 
poration with respect to a subpoena duces tecum regarding the 
records of its foreign branch 


The Chase Manhattan Bank moved to modify a subpoena duces tecum for 
the production of the records of its Panamanian branch. The bank proved 
that a Panamanian law published in the Official Gazette of Panama on 
February 22, 1961, made production of the records kept in Panama 


illegal. The court agreed that it ‘‘. .. should not order any party to 
act in such a way that it would violate the laws of a friendly foreign 
power... ,’’ but it then went on to rule that the bank was under a ‘duty 


to co-operate actively with the U. S. Government in efforts to obtain from 
competent Panamanian authorities orders making the documents available. 
As the subpoena must remain outstanding in order that such steps be 
taken, the motion was overruled. Application of Chase Manhattan Bank, 
192 F. Supp. 817 (U. S. Dist. Ct., S. D. New York, March 30, 1961). 


Unrrep STATES DECISIONS on NATIONALITY 


Citizenship. Montana v. Kennedy, 366 U. S. 308 (May 22, 1961) (de- 
cision reported in 55 A.J.LL. 173 (1961) affirmed): Petitioner born in 
Italy in 1906 of a native-born American mother, admitted to the country 
as an infant along with her and continuously residing since, did not 
acquire nationality at birth and is deportable. D’Alessio v. Lehmann, 
289 F. 2d 317 (6th Cir., April 26, 1961) : Appellant did not acquire citizen- 
ship at birth in Italy to father born there who was national at birth, be- 
cause of naturalization of appellant’s grandfather, even though appellant 
entered the United States at age of five in 1929 and has continuously re- 
sided here since. Mendoza-Martinez v. Rogers, 192 F. Supp. 1 (Dist. Ct., 
S. D. Calif., Oct. 18, 1960) : § 491 (J) of the Nationality Act of 1940, a 1944 
amendment providing that a native-born citizen shall lose his nationality 
by departing from or remaining outside the United States to avoid military 
service, is unconstitutional. 

Deportation. (1) Stay for threat of physical persecution under 8 
U. S. C. § 1258 (h): Blazina v. Bouchard, 286 F. 2d 507 (8rd Cir., Feb. 
2, 1961), determination by Attorney General is non-reviewable if pro- 
cedural due process is given; Milutin v. Bouchard, 192 F. Supp. 787 (Dist. 
Ct., New Jersey, April 7, 1961), procedural due process not violated by 
immigration official’s reliance, without disclosure to alien, on factual data 
gathered by the Immigration Service regarding the actual threat in Yugo- 
slavia (the country of the alien’s nationality) of physical persecution. 
(2) Misconduct of alien: Gastelum-Quinones v. Rogers, 286 F. 2d 824 
(D. C. Cir., Dec? 8, 1960, rehearing denied, Jan. 9, 1961), record supports 
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administrative finding that alien’s Communist party membership was a 
‘‘meaningful association’’ under Rowoldt v. Perfetto, 355 U. S. 115 (1957) ; 
Lattig v. Pilliod, 289 F. 2d 478 (7th Cir., April 26, 1961), review of ad- 
ministrative finding supported deportation, as well as exclusion at time of 
re-entry, for conviction of first degree burglary. (8) Procedural and 
technical: Giamo v. Pederson, 289 F. 2d 483 (4th Cir., April 14, 1961) 
and Prassinos v. District Director, 193 F. Supp. 416 (Dist. Ct., N. D. 
Ohio, June 3, 1960), lack of counsel in the administrative proceedings 
upheld as waiver by the alien; In Re Dubbios1, 191 F. Supp. 65 (Dist. 
Ct, E. D., Va., Jan. 31, 1961), a D-1 landing permit issued to a foreign 
crewman for shore leave is not an ‘‘entry’’ under 8 U. S. C. § 1251 (a); 
Kokkosis v. Esperdy, 191 F. Supp. 765 (Dist. Ct., S. D. N. Y., Feb. 25, 
1961), warrant of deportation is not fatally defective for failure to state 
the country to which the alien is to be deported, in a situation in which 
the ajien was notified of that country by the receipt of Immigration and 
Naturalization Form J-294; Yu v. Hurney, 192 F. Supp. 707 (Dist. Ct., 
E. D. Pa., March 27, 1961), quota preferences under 8 U. 5. C. § 1153 
(a) are purely sequential enumerations and there is no implication of 
superiority as between ‘‘first’’ and ‘‘third’’ preferences and hence there 
is no merit to the alien’s argument that the approval of a visa petition to 
establish a ‘‘first’’ preference encompasses preferences ‘“‘of a lesser 
degree.”’ 

Naturalization. (1) Conduet of applicant: Yin-Shing Woo v. U. S., 
288 F. 2d 484 (2nd Cir., March 27, 1961), arrest as ‘‘scofflaw’’ for failure 
to respond to 23 traffic tickets for illegal parking does not indicate a person 
so inimical to ‘‘good order’’ as to require denial of the application. (2) 
Effect of claim of draft exemption: Cannon v. U. K., 288 F. 2d 269 (2nd 
Cir., March 27, 1961), alien, who after having obtained exemption with- 
drew it and served, is not ineligible for citizenship; Petition of Rego, 
289 F. 2d 174 (8rd Cir., April 11, 1961), ibid., Prieto v. U. 8., 289 F. 2d 
12 (5th Cir., April 18, 1961), the local draft board is under no duty to 
the alien to investigate whether an alternative ground of deferment exists 
before accepting an application which would bar alien from naturalization ; 
Petition of Rodrigues, 193 F. Supp. 150 (Dist. Ct., N. D. Calif., March 
8, 1961), the ineligibility statute was applicable as applicant failed to 
submit any evidence beyond his general statement that at the time of 
claiming exemption he did not understand the consequences of his act. 
(3) Summary naturalization: Petition of Garces, Petition of Ramos, 192 
F. Supp. 439 (Dist. Ct., N. D. Calif., March 1, 1961), a Philippine national 
admitted to the United States for permanent residence is entitled to sum- 
mary naturalization for having served in the Philippine Scouts as of 
March 30, 1946, but another such national, if admitted only as a visitor is 
not entitled to summary naturalization if in the Philippine Islands at 
the time of his enlistment in the Scouts. . 

Miscellaneous. Lum Chong v. Esperdy, 191 F. Supp. 935 (Dist. Ct., 
S. D. New York, Feb. 28, 1961); An alien breaks the period of continuous 
residence required for naturalization by departing the United States as a 
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crewman on an American flag vessel when a warrant fór deportation is 
outstanding against him. Fassilis v. Esperdy, 192 F. Supp. 84 (Dist. 
Ct., S. D. New York, March 2, 1961): Upheld refusal of the Immigration 
Service to adjust the status of an alien crewman who married an American 
citizen five days after arrival and within a few months thereafter filed an 
application for such adjustment. 


BRITISH AND COMMONWEALTH DECISIONS * 


United Kingdom income tax—checks drawn on New York Bank ac- 
count sold to authorized dealer—New York Bank account fed by 
income arising from United States ‘‘securities’’ and from “‘posses- 
sions” in the United States—Income Tax Act, 1918 (8 & Geo. 5c. 
40) Schedule D, Case IV, r. 2, Case V, r. 2. 


The taxpayer, a British subject, domiciled in one of the States of the 
United States, received an income of $17,000.00 from securities and 
possessions in the United States. These sums were paid into his account 
with a bank in New York. The taxpayer drew checks on this New York 
bank and sold them to authorized dealers in England, receiving cash in 
sterling. The English dealer then would present the check to the New 
York bank for credit to his own account. It was claimed on behalf of the 
taxpayer that he never ‘‘received’’ in the United Kingdom the income from 
his United States ‘‘securities’’ and ‘‘possessions.’’ This claim was upheld 
by Wynn-Parry, J. (see report in 53 A.J.I.L. 189 (1959)), and by the 
Court of Appeal, [1959] 1 All E.R. 660. The Inspector of Taxes appealed 
to the House of Lords which reversed the Court of Appeal and held that 
the sums so received by the taxpayer in England were in fact part of his 
income from ‘‘securities’’ and ‘‘possessions’’ and thus were assessable 
to taxation under Schedule D Case IV, r. 2, and Case V, r. 2, of the 
Income Tax Act, 1918, even though the authorized dealers were not the 
agents of the taxpayer but bona fide purchasers of the checks drawn on 
the New York bank. ‘‘Received’’ in the Act does not mean that the 
actual funds must be brought into the United Kingdom, for, by parting 
with his right to the income in New York, the taxpayer has obtained a 
corresponding sum im the United Kingdom. Thomson (Inspector of 
Tages) v. Moyse, [1960] 3 All E.R. 684 (House of Lords, Viscount 
Simonds, Lord Reid, Lord Radcliffe, Lord Cohen and Lord Denning, Nov. 
22, 1960). 


Taxation—mierpretation of statute—existence of international treaty 


The House of Lords affirmed the unanimous decision of the Court of 
Appeal, [1960] 2 All E.R. 44, affirming that of Vaisey, J. (reported in 54 
AJIT. 412 (19600), and held that 

* Reported by Egon Guttmann, LL.B., LL. M. (London), Faculty of Law, University 
of Alberta, Edmonton, Alberta, Canada. 
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neither comity nor rule of international law can be invoked to prevent 
a sovereign state from taking what steps it thinks fit to protect its 
own revenue laws from gross abuse or to save its own citizens from 
unjust discrimination in favour of foreigners. 


The relevant section of the statute being clear on this point, effect would 
have to be given to it even if contrary to international law. Collco Deal- 
ings, Lid. x. Inland Revenue Commissioners, [1961] 2 W.L.R. 401, 1 All 
E.R. 762 (Ilouse of Lords, Viscount Simonds, Lord Morton, Lord Reid, 
Lord Radcliffe and Lord Guest, March 2, 1961.) 


Sale of Goods—e.t.f. contract—effect of closing of Suez Canal 


The House of Lords affirmed the decision of the Court of Appeal, re- 
ported in 54 A.J.I.L. 899 (1960), holding that the closure of the Suez 
Canal due to the British and French military operations against Egypt 
in “1956, did not constitute a frustration of a c.i.f. contract, since carriage 
via the Cape was possible. The House of Lords indicated that, irrespective 
of the terms of a contract, the question of ‘‘frustration’’ was one of law, 
to be determined by the court, and expressly overruled Carapanayot: & 
Co., Lid. v. E. T. Green, Lid. (digested in 53 AJ.I.L. 188 (1959)). 
Lsakiroglou & Co., Lid. v. Noblee G Thorl G.m.b.H., [1961] 2 W.L.R. 638, 
1 All E.R. 179 (House of Lords, Viscount Simonds, Lord Reid, Lord Rad- 
cliffe, Lord Hodson, and Lord Guest, March 28, 1961). 


Diplomatic privilege—immunity from legal process—criminal pro- 
ceedings—-purported waiver of immunity by accused—subsequent 
wawer by High Commissioner for India—Diplomatic Immunities 
(Commonwealth Countries and Republic of Ireland) Act, 1952 (15 
& 16 Geo. 6 & 1 Eliz. 2 c. 18) 


The accused was an employee in the Passport Office of the High Com-. 
missioner for India. As such, the Diplomatic Immunities (Commonwealth 
Countries and Republic of Ireland) Act, 1952, applied to him. He was 
accused of having obtained a railway season ticket and some money by 
means of false pretenses. At his trial, when the question arose, his 
solicitor purported to waive the accused’s diplomatic immunity. Subse- 
quent to conviction, the Deputy High Commissioner wrote to the Com- 
monwealth Relations Office waiving the immunity of the accused, as a 
special case. On appeal to the Court of Criminal Appeal, it was held that 
there is no need for anyone entitled to diplomatic immunity to claim it in 
court. Civil proceedings against someone entitled to diplomatie immunity 
are without jurisdiction and null and void unless there has been a valid 
waiver. No distinction should be drawn between civil and criminal cases, 
when the accusation is with reference to something which is malum 
prohibitum, as is the case here. The privilege is not that of the person 
entitled to it, but is that of the representative of the country concerned 
(Section 1(5)0). Thus the privilege can only be waived by such repre- 
sentative or someone duly authorized by him to do so. Such waiver would 
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have to occur prior to the proceedings being commenced. As a result the 
conviction will have to be quashed. R. v. Madan, [1961] 2 W.L.R. 231; 1 
All E.R. 588 (Court of Criminal Appeal, Lord Parker, C. J., Winn and 
Nield, JJ., Jan. 30, 1961). 


Canada — immigration — deportation — non-immigrant visa—mother 
gwes birth in Canada while on visit—moral and natural and com- 
mon law right of child to care of mother 


In dismissing an appeal from the decision of the Ontario Court of Appeal 
in Lowe Yuet Sun v. Attorney General of Canada, reported sub. nom. 
Egy parte Louie, [1960] O.W.N. 476, the Supreme Court of Canada per 
Kerwin, C.J.C., indicated that the authorities in Hong Kong were willing 
to receive mother and child. But, if the mother decided to leave the child 
in Canada, he is entitled to remain. Deportation of the alien mother of a 
legitimate child born in Canada is not a deprivation of liberty, except by 
due process of law. Lowe Yuet Sun v. Attorney-General of Canada, 26 
D.L.R, 2d 63 (Supreme Court of Canada, Kerwin, 0.J.C., Taschereau, 
Locke, Cartwright, Fauteux, Abbott, Martland, Judson and Ritchie, JJ., 
Nov. 28, 1960). 


Extradition—habeas corpus—ex parte proceedings in Canada—evr- 
dence—depositions—refusal to allow cross-examination—Fugitive 
Offenders Act, 1881 (44 & 45 Vict. c.69)—Canadian Criminal Code 
(S.C. 1953-54, ¢.51) 


A. warrant for the arrest of the applicant having been presented to the 
Chief Magistrate in London, together with depositions taken at a hearing 
in Vancouver preliminary to the issue of the warrant, the Chief Magi- 
strate committed the applicant to prison to await extradition. The ap- 
plicant contended that the charges of conspiracy against him were not 
such as, according to the law ordinarily administered by the Chief Magi- 
strate, 2.¢., English law, entitled him to commit (Section 5 of the Fugitive 
Offenders Act, 1881); secondly, that the evidence tendered to the Chief 
Magistrate should not have been received, for it was based on depositions 
taken in Vancouver, the applicant’s counsel being refused an opportunity 
to eross-examine witnesses. The proceedings in Vancouver had been 
treated as ex parte proceedings, the applicant being out of the jurisdiction 
of the court. Dismissing the application, the Queen’s Bench Divisional 
Court held that the formulation of the charges was not such as would 
entitle the Chief Magistrate to disregard the warrant and the evidence and 
to decline to proceed in the matter. Further, as to the evidence presented 
to the Chief Magistrate, although Section 29 of the Fugitive Offenders 
Act requires that ‘‘A magistrate may take depositions for the purpose of 
this Act in the absenge of a person accused of an offence in like manner 
as he might take the same if such person were present and accused of the 
offence before him,” Section 453 of the Canadian Criminal Code only 
makes provision fér the hearing of the accused where he is present before 
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the justice holding the preliminary hearing. Thus, unless it be shown that 
this provision of the Fugitive Offenders Act is part of Canadian law, it is 
impossible to embark upon a consideration of whether what was done be- 
fore the Vancouver magistrate was proper. That part of Section 29 is only 
applicable to England. The second paragraph of Section 29 permits the 
magistrate in England to consider depositions, whether taken in the ab- 
sence of the accused or otherwise, as evidence in proceedings for extra- 
dition. The term ‘‘depositions’’ is given a wide meaning by the Act and 
includes ‘‘affidavits.’’ Thus there was nothing contrary to natural justice 
in the proceedings in Canada and the application would be refused. R. v. 
Governor of Brixton Prison, ex parte Caldough, [1961] 1 All E.R. 606 
(Queen’s Bench Divisional Court, Lord Parker, C.J., Winn and Widgery, 
JJ., Feb. 1, 1961). 


« Canada—alien—deportation— ‘moral turpitude”? 


The decision of Monnin, J., in King v. Brooks and Mimster of Citizen- 
ship and Imnugration, 24 D.L.R. 2d 567, was upheld by the Manitoba 
Court of Appeal on the reasons given in the lower court. 25 D.L.R. 2d 
779 (1961) (Man. C.A., Adamson, C.J.M., Schultz and Freedman, JJ.A., 
Oct. 25, 1960). 


Carriage by air—applicability of Warsaw Convention—death during 
air crash on flight between Vancouver and Calgary—flight reserva- 
tion nade in Seattle—ticket bought in Vancouver 


The deceased had purchased a ticket for a flight from Seattle to Victoria 
and thence on to Vancouver and to return from Vancouver to Seattle. 
This ticket was purchased in Los Angeles. On arriving in Seattle to 
commence his flight, the deceased informed the ticket agent that he had 
decided to abandon his flight to Victoria and would go direct to Vancouver. . 
Ie also informed the agent that he intended to go on from Vancouver to 
Calgary. The agent rerouted the deceased to Vancouver and made a reser- 
vation for him for a flight from Vancouver to Calgary. The deceased was 
advised by the agent not to purchase his ticket for this flight in Seattle, 
but to purchase it in Vancouver and thereby save paying U. S. Federal 
tax. The deceased bought his ticket for the Vancouver to Calgary flight 
on his arrival in Vancouver. The plane crashed and the deceased’s per- 
sonal representatives claimed that neither the airline nor the pilots were 
able to take advantage of the limitations in lability contained in the 
Warsaw Convention. Held: The service at Seattle was merely courtesy 
and does not warrant the conclusion that a contract was entered into for 
passage to Calgary. There was no obligation on the deceased to purchase 
a ticket in Vancouver for the flight to Calgary. This was a completely 
separate contract from the one entered into by the deceased in Los 
Angeles, and not an international carriage, so that the Warsaw Conven- 
tion, as embodied in the Canadian Carriage by Air, Act, R.S.C., 1952, ¢.45, 
was inapplicable. Held further, that the Act only applied to ‘‘carriers’’ 
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and would not be applicable to the pilots, i.e., employees of the ‘‘carrier.’’ 
Stratton v. Trans Canada Air Lines, et al, 27 D.L.R. 2d 67 (1961) 
(B.C. Sup. Ct., Manson, J., Feb. 9, 1961). 


GERMAN DECISIONS * 


Execution of penal judgments of Soviet Zone courts—Law on Intra- 
German Judicial Assistance in Criminal Matters—enforcement of 
sentences for econonuc crimes contrary to public policy of Federal 
Republic 


The three complainants, whose cases were combined by the Federal 
Constitutional Court, were convicted by courts in the Soviet Zone of 
Germany for various violations of the ‘‘Law for the Protection of German 
Internal Commerce’’ (of April 21, 1950) and the ‘‘Decree on Economic 
Crimes’’ (of September 28, 1948). The sentences were for long terms 
of imprisonment at hard labor, and confiscation of property. After having 
fled into Western Germany, the complainants filed applications with the 
competent Chief Prosecutor in Frankfurt to have these judgments declared 
unenforceable under Section 15 of the Law on Intra-German Judicial 
Assistance in Criminal Matters of May 2, 1953 (BGBL. I, p. 161). In 
each case the Chief Prosecutor granted the application only for such 
portion of the sentence as he considered excessive, but refused to deny 
execution of the remaining portion. An appeal to the competent Court 
of Appeals was unsuccessful in each case. Against these decisions the 
petitioners filed constitutional complaints in the Federal Constitutional 
Court, claiming that execution of these sentences violated their constitu- 
tional rights. The Federal Constitutional Court reversed the decisions of 
the Court of Appeals and remanded the cases. The following is a summary 
of the Court’s opinion. 

1. The Soviet Zone is part of Germany and cannot be regarded as a 
foreign country in relation to the Federal Republic. The Law on Intra- 
German Judicial Assistance in Criminal Matters proceeds on the principle 
that penal judgments of courts in the Soviet Zone, being decisions of 
German courts, can have effect in the Federal Republic, but that the 
protection which the Constitution grants the individual against the public 
power must be available to him also when such a judgment is to be en- 
forced against him. Judicial assistance within Germany meets with restric- 
tions which result from the proposition that in the Federal Republic no 
measures shall be executed which contravene the basic rights of individuals 
and the rule of law. Therefore, the Judicial Assistance Law cited above 
permits execution of a Soviet Zone penal judgment only if an authority 
bound by the Constitution has reviewed the judgment to that effect. 

The Judicial Assistance Law takes account of the fact that court organi- 
zation and proceduye in the Soviet Zone have for a long time moved 
away from the basic principles which govern in the Federal Republie, and 


* Reported by M., Magdalena Schoch, United States Department of Justice, Wash- 
ington, D. C. 
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that the judges there are neither independent nor permitted to be impartial. 
Yet it permits execution of Soviet Zone judgments where the conviction 
and the sentence are compatible with the requirements of the rule of law. 

According to Section 3 of the Judicial Assistance Law the execution 
of a penal judgment at the request of Soviet Zone authorities requires 
the approval of the competent Chief Prosecutor. His decision can be 
appealed to the Court of Appeals (Sec. 8). Independent of an impending 
execution, the convicted party may apply to the Chief Prosecutor for a 
declaration that execution is not permissible (See. 15). 

2. The decision of the Chief Prosecutor and the Court of Appeals per- 
mitting execution merely tolerates compliance with the judgment because 
its result is not seriously objectionable to our concept of Jaw. But a 
penalty cannot be enforced in the Federal Republic for an act which 
according to our constitutional principles cannot be unlawful. Hence 
the penal provision on which the judgment is based may not contravene 
these principles. This is the question which the Chief Prosecutor and 
the Court of Appeals have to examine, and this is the subject of the 
constitutional review by this court. 

3. The idea of the unity of Germany, which is the premise on which 
the Constitution is based and which the Judicial Assistance Law takes 
into account, demands that judicial assistance be denied where the penal 
provision on which the judgment is based reveals the irreconcilable con- 
trast between the free democratic constitutional system of the Federal 
Republic and the political system governing in the Soviet Zone. This 
means that the enforcement of judgments which punish violations of 
the Soviet Zone laws for the protection of the persons or agencies exer- 
cising political power in that zone or for the protection of the economie 
system existing there is not permissible because this would amount to 
support of that system by Federal or State agencies. This is prohibited 
by the public policy of the Federal Republic. 

Among the laws designed to protect the power system in the Soviet 
Zone are clearly the laws penalizing political crimes. But most of the 
laws concerning economic crimes fall in the same category. 

4, The “Law for the Protection of German Internal Trade,” on which 
the convictions of two of the complainants are based, is one of the laws 
of the Soviet Zone which are incompatible with the constitutional order 
of the Federal Republic. It is designed to seal off the economic system 
of the Soviet Zone from the Federal Republic. Its aim is not the unity 
of Germany but its division. That is why it established a control of 
the trade between the Soviet Zone and West Berlin and originally pun- 
ished violations with long terms of imprisonment or imprisonment at hard 
labor, and confiscation of property. Although an amendment of December 
11, 1957, has considerably reduced the penalties, the purpose of the Trade 
Protection Law has not changed. The law clearly treats the Federal 
Republie as a hostile foreign country. 

Moreover, the definitions of crimes in this Law are vague and offer 
opportunities for arbitrary and biased interpretation for the purpose of 
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forcing upon the Zone the economic plans and theories of the leaders in 
power. They do not satisfy the requirements of the rule of law. 

A decision of a public authority or a court of the Federal Republic per- 
mitting the execution of such penal judgments results for the convicted 
person in all the disadvantages adhering to a criminal conviction. Such 
an act of the public power violates the Constitution and, in particular, the 
individual right of free development of his personal abilities guaranteed 
by Article 2, paragraph 1, of the Constitution. 

5. The Soviet Zone decree on Economic Crimes, of September 23, 1948, 
on which the conviction of one of the complainants is based, is designed 
**to strengthen the foundations of the new democratic system of economy.”’ 
Together with the crime of ‘‘endangering the provisioning of the popula- 
tion,’’ the crime of ‘‘endangering the execution of economic planning’’ 
occupies first place in Section 1 of the decree. Nearly all the violations 
defined are punishable by imprisonment at hard labor in serious cages, 
and confiscation of property can be added. This decree, too, serves mainly 
as an instrument for enforcing the Communist system of economy and 
confiscating property for political reasons. Therefore, a sentence imposed 
under this decree is likewise unenforceable in the Federal Republic. 

The decisions complained of are herewith annulled and the cases are 
remanded to the Court of Appeals. 

Order of the Federal Constitutional Court, May 31, 1960 (2 BvR 234, 
235, 286/60). 11 Entscheidungen des Bundesverfassungsgerichts 150; 13 
Neue Juristische Wochenschrift 1611. 


Execution of penal judgments of Soviet Zone courts—convictions for 
violations of tax laws and foreign exchange control laws—enforce- 
ment contrary to public policy of Federal Republic.” 


The complainant was sentenced by a Soviet Zone court to imprisonment 
‘and fines for violations of the tax law and the foreign exchange control 
law of the Soviet Zone. His appeal to the competent appellate court was 
denied. He fled to the Federal Republic and applied to the Chief Prose- 
eutor in Frankfurt for an order denying execution of the judgment under 
Article 15 of the Law on Intra-German Judicial Assistance in Criminal 
Matters. The Chief Prosecutor denied the application and was upheld by 
the Court of Appeals. The Federal Constitutional Court reversed for 
the following reasons. 

I. The conviction for the tax violation is based on Sections 396 and 
398 of the Reich Tax Code, as amended on May 22, 1931. These provisions 
in themselves do not violate the rule of law. But they are not specific; 
they refer generally to violations of the tax laws; and if the specific tax 
laws of the Soviet Zone in their application or interpretation are incom- 
patible with the constitutional principles of the Federal Republic, a con- 
viction for violationsof such a law is contrary to the rule of law and 


i “4 Everyone shall have the right to the free development of his personality, insofar 
as he does not infringe the*rights of others or offend against the constitutional order 
or the moral code.’’ 

2 See preceding decision. 
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cannot be enforced here. The conviction in the present case comes within 
this category. 

1. The complainant was punished as an accessory in an income tax 
evasion. The income tax in the Soviet Zone is still being technically 
imposed under the Reich Income Tax Law, but its nature has been de- 
cisively altered. It has become an instrument for converting the Soviet 
Zone into a Communist society. The system, according to leading Soviet 
Zone authorities on fiscal science, is characterized by its discriminatory 
treatment of different ‘‘socio-economic structures.” [Here follow detailed 
findings on the income tax law of the Soviet Zone.] 

2. The prineiple of equality of taxation is alien to the Soviet Zone 
law. The taxation of an enterprise is not determined by the amount 
of its income but by the fact to whom the enterprise belongs. The income 
tax of members of the professions is determined by their ‘‘social’’ useful- 
ness; an entrepreneur is subject to special rules which impose on him 
heavier tax burdens than on other citizens. This ‘‘law’’ is an instrument 
of the class struggle; it clearly violates the principle of substantive justice 
and the rule of law. Therefore, the execution of a penal judgment 
rendered under this law cannot be permitted in the Federal Republie, 
and the contrary decision of the Court of Appeals violates the com- 
plainant’s basie right guaranteed by Article 2, paragraph 1, of the 
Constitution.’ 

II. The complainant has also been convicted and sentenced for viola- 
tion of the foreign exchange control law of the Soviet Zone. This law, 
according to its preamble, is designed to help ‘‘secure and expand the 
international relations’’ of the Soviet Zone and to ‘‘safeguard our recon- 
struction”; its purpose is to make possible a foreign exchange policy 
‘‘which corresponds to the wishes of the workers and is carried out in 
their interest.” The wishes of the workers can only be understood to 
mean the intentions of the Socialist Unity Party of Germany | Communist 
Party], which, as is generally known, aims to establish and secure a 
Communist economy and society in the zone which it governs with the 
aid of Soviet Russia. The foreign exchange control law serves this aim 
directly, and therefore, contravenes the constitutional order of the Federal 
Republic. Hence, a conviction for violation of this law must likewise 
be refused enforcement in the Federal Republic. 

Order of the Federal Constitutional Court of January 24, 1961 (2 
BvR 168/60). 14 Neue Juristische Wochenshrift 653. 


Confiscation by The Netherlands of shares of a Dutch corporation 
wholly owned by a German corporation—effect on a debt which the 
German corporation owed to a Swiss corporation owned and con- 
trolled by the Dutch corporation—German-Swiss Agreement on Ger- 
man Assets in Switzerland ° 


The plaintiff is a Swiss corporation whose stock, with the exception of 
the qualifying shares of the directors, was owned by a Dutch corporation. 


3 See previous decision, p. 994 above. 
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The stock of the Dutch corporation was formerly one hundred percent 
owned by a German corporation, Vereinigte Stahlwerke, in -Dusseldorf. 
The German corporation was dissolved by order of the Military Govern- 
ment and its remaining assets were transferred to the defendant German 
corporation, which is to be regarded as its legal successor. 

According to Art. 3 No. 1 of the Netherlands Enemy Property Decree 
of October 20, 1944, any property of an ‘‘enemy subject’’ became the 
property of the state. The Netherlands Government considered that the 
rights which the Vereinigte Stahlwerke had in the Dutch corporation by 
virtue of its stock ownership were thereby forfeited, and it exercised these 
rights itself. Thereupon the Swiss corporation effected certain changes in 
its board of directors and the by-laws, as a result of which a Swiss citizen, 
Dr. K., remained as the sole member of the board, who was entitled to 
act on behalf of the Swiss corporation. In 1952 the capital was decreased 
from 1 million franes to 50,000 Swiss francs and the capital thus released 
was made available to the Dutch corporation, partly by way of clearing 
and partly in cash. 

The Swiss Compensation Office had blocked the plaintiff ’s property under 
the Federal Council Decree of February 16, 1945. On July 18, 1950, it 
notified the plaintiff that it was unblocking plaintiff’s property in ac- 
cordance with the agreement concluded with The Netherlands regarding 
sequestration conflicts. On April 28, 1954, the Swiss Compensation Office 
declared the old shares of plaintiff, in the amount of one million frances, 
invalidated under Federal Council Decrees of February 16, 1945/April 
29, 1947. New shares were issued to the Dutch corporation. 

The plaintiff had granted various credits to the Vereinigte Stahlwerke 
prior to 1945, and made advance payments on anticipated deliveries. It 
now sought a settlement of these obligations under the London Agreement 
on External Debts, and for this purpose it asked for a declaration of the 
amount of the indebtedness of Vereinigte Stahlwerke. 

The defendant argued that the shareholders’ rights in the plaintiff Swiss 
corporation were not reached by the Dutch confiscatory measures. There- 
fore, the nationalized Dutch corporation had not become a shareholder 
of the plaintiff and was not entitled to act as a shareholder in its business 
meetings; consequently, the decisions of these meetings were null and void, 
including the appointment of Dr. K. as chairman of the board, so that 
plaintiff was not represented in accordance with the law. Moreover, the 
confiscation in The Netherlands could have no effect on the debt sued for, 
since this debt was situated in Germany; the debt was owed not by the 
plaintiff but by those persons who were shareholders of the Dutch corpora- 
tion prior to its nationalization. 

The lower court decided in favor of the plaintiff, and the Court of 
Appeal affirmed. The Supreme Court reversed for the following reasons: 

I. ... IL. The plaintiff is not entitled to the debt for which it has sued. 

1. The measures taken by the Netherlands Government under the 
decree of October» 20, 1944, are confiscations, which, under the generally 
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recognized principle of territoriality, cannot reach property situated out- 
side the territory of the confiscating state. 

2. (a)... 

(b) The question of the effect of a confiscation by which a state seizes, 
not a corporation’s assets but the shares in the corporation, as was the 
case here, is controversial. 

(aa) According to one view, a state has unlimited power over the shares 
in corporations located within the state. The shareholders’ rights are 
considered to be located within the state, and, consequently, the state can, 
by seizing all the shares in the corporation, make itself the owner of all 
the assets of the corporation, including those situated abroad. 

(bb) Another view holds that it is incompatible with the principle of 
territorality to permit a state to acquire ownership of foreign assets of 
a corporation by way of confiscation of shareholders’ rights. According to 
this theory, shareholders’ rights are located wherever there are assets of 
the corporation, and foreign assets, which the state cannot seize either 
directly or indirectly, belong to the corporation in its former structure, 
ie., a corporation formed by the shareholders prior to the nationalization. 

The court adopts this latter view for the purpose of the case at hand. 
Foreign assets are for the most part owned not by individuals but by 
corporations. The principle of territorial limitation of confiscations could 
be largely undermined if in the ease of a corporation each confiscating 
state could use the device of seizing the shareholders’ rights in the 
corporation rather than the corporate assets. 

3. The debt in dispute here belonged to the Swiss corporation which the 
Dutch corporation owned and controlled. Nevertheless, it follows from the 
principle of territoriality that the Swiss corporation cannot assert the 
debt. For indirectly the shareholders’ rights in the plaintiff Swiss corpo- 
ration were affected by the confiscation as well. If we should recognize 
the extraterritorial effect of the confiscation because of the control which 
the Dutch corporation had over the Swiss corporation, we should recognize ~ 
that The Netherlands can indirectly confiscate a debt situated in Germany, 
which it could not seize directly. 

HI. The measures taken in The Netherlands and Switzerland would 
have to be recognized if the Federal Republic had given them effect in 
Germany by treaty or otherwise or if the oecupying Powers had extended 
their effect to the territory of the Federal Republic. This has not, how- 
ever, occurred. 

1. In the opinion of the Court of Appeal the confiscation by The 
Netherlands must be recognized under Art. 3 of Chapter VI of the Conven- 
tion for the Settlement of Matters Arising out of the War and the Occupa- 
tion, since the shareholders’ rights were located in The Netherlands and 
were validly confiscated by The Netherlands. This view cannot be fol- 
lowed. The debt was situated in Germany, and the situs of the share- 
holders’ rights is immaterial; hence the confiscation was not valid in respect 
of the debt, and its effect could not be extended by Art. 3, Chapter VI 
of the Convention. ° ‘ 
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2. Nor do the provisions of the German-Swiss Agreement on German 
Assets in Switzerland, of August 26, 1952, give effect to these foreign 
measures on German territory. Article 10 of the Agreement provides that 
Germany on its own behalf and on behalf of its citizens waives any 
objections of any nature against the conversions of German assets effected 
or to be effected by Switzerland under the Federal Council Decree of 
February 16, 1945, as amended, or under the Agreement. This provision 
does not apply here since this case does not involve a conversion in the 
meaning of the Agreement, 7.c., a substitution of one asset for another, but 
an expropriation without compensation. 

Decision of the Federal Supreme Court of May 5, 1960 (VII Z. R. 92/58). 
13 Neue Juristische Wochenschrift 1569, with critical notes by Dr. F. A. 
Mann, tbid. 2141, and Dr. Josef Kübel, 14 ibid. 24. 


Expropriation of a debt by foreign government—effect on German 
mortgage securing the debt 


Two Dutch nationals and residents were co-owners of a piece of real 
estate In Germany, which they mortgaged to secure a loan given them by 
plaintiff’s husband. The mortgage was entered in the local Land Register 
in Germany in 19386. The plaintiff, as successor to her husband’s interest, 
and now registered as the creditor of the mortgage, brought an in rem 
suit against the successor in interest of the Dutch mortgagors for arrears 
of interest on the mortgage. The defense was that the mortgage had been 
seized by the Netherlands Government by virtue of the Netherlands 
Enemy Property Decree of October 20, 1944. The plaintiff argued that 
the mortgage, together with the debt secured by it, was situated outside 
the territorial sovereignty of The Netherlands and hence could not be 
reached by Netherlands measures of expropriation. The lower court held 
_in favor of the plaintiff; the appellate court denied the appeal by the 
Netherlands Government, which had intervened below, for the following 
reasons: 

J. The German court has jurisdiction over the subject matter. 

1. The jurisdiction of the German courts is not excluded by Law No. 
63 of the Allied High Command, since the Law deals only with German 
property that was seized m an Allied country. The mortgage involved 
here was located in Germany, where the land was. 

2, Nor is German jurisdiction excluded by the Convention on the 
Settlement of Matters Arising out of the War and the Occupation, which 
entered into effect on May 5, 1955. It is true that the Convention extends 
to property that was seized as enemy property in Germany and excludes 
the jurisdiction of German courts in matters concerning such property 
(Chapter VI, Article 3). Hence the question must be examined whether 
the mortgage was expropriated as enemy property in Germany. 

(a) The question as to whether the personal debit which was secured 
by the mortgage should be considered as being located at the domicile of 
the debtors and hence covered by the Netherlands Enemy Property De- 
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crec—a question on which the decisions of the Supreme Court are contra- 
dictory—need not be decided here, since the plaintiff here asserts not a 
personal debt but the im rem rights against the land under the mortgage. 
This in rem right is clearly localized at the situs of the land and according 
to the principle of territoriality could not be seized by the Netherlands 
Decree. 

(b) Nor has the mortgage been seized by Article II of the Control 
Council Law No. 5, since that provision refers only to property situated 
outside Germany. 

(e) Article 3, Par. 1, of Chapter VI of the Settlement Convention did 
not extend foreign expropriation measures to German territory. It pre- 
supposes that German property in Germany had already been effectively 
seized or expropriated at the time when the Convention entered into force. 

TI. The substantive issue must likewise be decided in favor of the 
plaintif. 

tee. ah 

2. The fact that the plaintiff is no longer the creditor of the personal 
debt secured by the mortgage, by virtue of the expropriation in The 
Netherlands, does not prevent plaintiff’s action to enforce the mortgage. 
To be sure, under the rules of the Civil Code the rights of the creditor 
under the mortgage cannot be separated from the rights arising from the 
debt secured (sections 1153 and 1154 Civil Code). The purpose of this 
rule is to prevent a duality of creditors’ rights. The rule cannot, however, 
be applied in a situation which was not contemplated by the legislature. 
Otherwise the foreign expropriation of the debt would be given extra- 
territorial effect as to the mortgage situated in Germany. 

3. Under the undisputed facts the defendant here does not run the 
risk of being made to pay twice. When purchasing the real estate it 
did not assume the personal debt, hence the Netherlands Government 
cannot enforce this debt against it. The question whether the Netherlands . 
Government can proceed against the original Dutch debtors must remain 
outside the considerations determining the dispute between the two parties 
in the present suit. It might be mentioned, however, that the Dutch courts 
(according to the report by Czapski in Neue Juristische Wochenschrift, 
1954, p. 880) recognize the right of Dutch debtors to refuse payment of 
a confiscated debt that is secured by a mortgage on German land. 

Decision of Court of Appeals of Celle of December 22, 1959 (4 U 141/58). 
18 Neue Juristische Wochenschrift 1350. 


Confiscation of a debt in the Soviet Zone—effect on obligation of 
guarantors in Western Germany 


Plaintiff, a corporation formerly located in what is now the Eastern 
sector of Berlin, granted a loan of 150,000 Reichsmarks to V. GmbH, 
located in what is now the Soviet-oceupied Zone of Gerfhany. The partners 
of V. GmbH, among them defendant No. 1, a general partnership located 
in the Eastern sector of Berlin, and corporation A, assymed a guarantee 
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for the debt (defendant No. 1, 34, corporation A, 14). After the war both 
the plaintiff and the defendant No. 1 moved to the Western sector of Berlin. 
In 1948 the partners of V. GmbH assigned their participations to the 
Main Administration of the People-Owned Enterprises of Brandenburg 
(Soviet Zone) ; the purchase price, which was fixed at 60 per cent of the 
nominal value of the shares, was paid to the partners shortly before the 
currency conversion took place in the Western Zone. The property of 
V. GmbH was nationalized, and the company was stricken from the Com- 
mercial Register. It had no assets outside the Soviet Zone. 

Corporation A paid the one third of the debt which it had guaranteed 
to the plaintiff at the end of the war. The plaintiff sued the other guar- 
antors. They denied their lability on the grounds that the principal 
debtor, and consequently the debt arising from the loan, had ceased to 
exist by virtue of the measures taken by the authorities in the Soviet 
Zone, and that the property of the plaintiff existing at the end ofthe 
war had also been expropriated. 

The lower courts dismissed the complaint on the ground that the 
nationalization of the principal debtor and its removal from the Com- 
mercial Register had resulted in the extinction of the principal debtor; 
that this resulted in the expropriation of the principal debt; consequently 
the principal debt as well as the debt arising from the guarantee had 
been extinguished, since the latter could not exist without the former. 

The Supreme Court reversed, and remanded the case for the following 
reasons: 

It is correct that the extinction of the principal debtor resulted in an 
expropriation without compensation of the principal debt owned by 
plaintiff. The plaintiff has definitely been deprived of the debtor of the 
loan, without substitution of a new debtor and without compensation. 
The confiscation of the principal debt contravenes the publie policy of 
_ the Federal Republic and hence cannot be recognized here. As far as the 
obligation of the guarantors is concerned, the effects of the confiscation 
must be disregarded. Hence the debt under the guarantee must be deemed 
to have remained alive. The argument of the defendants that enforce- 
ment of their lability is inequitable because defendant No. 1 has been 
deprived of its right of recourse against the principal debtor, cannot pre- 
vail, since defendant No. 1 did obtain compensation for the sale of its 
participation in the V. GmbH. Decision of Federal Supreme Court in the 
matter of AG DJ. v. oHG H.D., November 12, 1959 (VII ZR 165/58). 
31 Entscheidungen des Bundesgerichtshofes in Zwilsachen 168. 


Sequestration of a debt under French enemy-property legislation— 
effect on obligation of guarantor in Germany 


In 1941 the D. Bank in Berlin, through its branch in Strasbourg, granted 
a credit to the firm So.-AG (hereafter referred to as the principal debtor). 
Defendant P.AG, a German corporation which at that time held 75 percent 
of the stock of the principal debtor, assumed a guarantee in the amount of 
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200,000 Reichsmarks plus interest, waiving any defenses available to the 
principal debtor and the guarantor under German law. After the retreat 
of the German troops from Alsace in 1944-45, both the Strasbourg branch 
of the D. Bank and the principal debtor were placed under sequestration 
by the French Government. The D. Bank AG of Frankfurt, the recog- 
nized successor of the D. Bank Berlin, sued the guarantor for the amount 
of the debt. The Supreme Court decided for the plaintiff on the following 
reasoning: 

The plaintiff proseeutes its claim against the guarantor, although it has 
no right to enforce its claim against the principal debtor because the debt 
has been seized by the French Government. In deciding the question as 
to what effect the seizure of the principal debt has upon the obligation 
of the guarantor, account must be taken of the fact that the sequestration 
of enemy property, though not a confiscation proper, is nevertheless a 
taking similar to a confiscation; for it is not merely a temporary restric- 
tion imposed upon the owner but is directed toward a permanent taking 
of the property and designed to prepare the way for expropriation. 

Nevertheless plaintiff has kept the ability to satisfy itself out of the 
guaranty. It is true that, under Sections 765, 767 and 768 of the German 
Civil Code, the existence and extent of the guaranty is dependent on the 
principal debt. But any governmental measures taken against the prin- 
cipal debt cannot reach beyond the territorial borders of the expropriating 
state. Jn order to avoid a result which would be irreconcilable with the 
principle of territoriality, the situation as between the creditor and the 
guarantor must be regarded as if the expropriation or the sequestration 
of the principal debt had not occurred. This result is also in accordance 
with equity; for the German ereditor, who has lost his rights under the 
principal debt as a consequence of the French measures against enemy 
property, should not bear the additional burden of losing its claim against- 
the German guarantor. 

In the conflict between the principle of territorial limitation of measures 
of expropriation and the principle that the guarantor’s obligation is 
dependent on the principal debt, the former principle should prevail. The 
eventuality that the debt may be enforced (by different creditors) against 
the principal debtor must be accepted as a consequence of the expropriation. 
Decision of Federal Supreme Court, February 2, 1960 (VII R 17/59). 
32 Entscheidungen des Bundesgerichtshofes in Ziilsachen 97; 18 Neue 
Juristische Wochenschrift 1052. 


Confiscation of property of a co-operatwe in Czechoslovakia—effect on 
property situated in Western Germany 


Plaintiff, a co-operative, had been established in Prague since 1911. It 
continued in existence there after the annexation of the Sudetenland by 
Germany and the establishment of the Protectorate of Bohemia and 
Moravia. After the re-establishment of the Czechoslovakian state follow- 
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ing the war, under the deerees of May 19, 1945, and October 25, 1945, 
the co-operative was ordered dissolved and its property confiscated. In 
the Commercial Register the firm was listed in June, 1946, as being in 
liquidation. The German directors of the co-operative were expelled from 
Czechoslovakia. They established their residence in the Federal Republic 
and founded a branch office of the co-operative in 1947, without, naturally, 
being authorized to do so by the requisite resolution of a general member- 
ship meeting. 

In 1957 the District Court appointed one of the directors as curator 
charged with the administration of plaintiff’s assets in the Federal Re- 
public and West Berlin. Among these assets was a credit balance in the 
main office of the defendant bank in Berlin, which later changed its 
domicile to Frankfurt on the Main. Under the currency reform legislation 
of 1948 the conversion rate for claims of foreign creditors of the bank 
was fixed at 3.75 percent. The plaintiff, through its curator, sued* for 
repayment of the credit balance converted at the regular rate of 100: 6.5. 
The defendant bank argued that the plaintiff could at most claim an amount 
calculated at the rate applicable to foreign creditors. The lower courts 
followed this theory. The Supreme Court reversed on the following 
grounds: 

I.—1. The plaintiff has standing to sue in the German courts. The 
confiscatory measures of Czechoslovakia were unable to reach the assets 
of the co-operative outside the territory. These assets are owned by the 
plaintiff. A legal entity which has lost all its assets in the state of its 
commercial domicile by confiscation and thereby has been extinguished, 
is deemed to continue in existence with regard to the non-confiseated 
foreign assets (20 BGHZ 4, 12, 15; 25 BGHZ 134, 143). 

2. The same rule must apply where the corporation has not been dis- 
. solved but where the Czechoslovakian state, leaving its legal personality 
formally in existence, combined all membership rights in its hands. The 
question as to who owns those assets of the legal entity which, because 
of their situs outside the confiscating state, cannot be reached by the con- 
fiseation of the membership rights, cannot be solved satisfactorily except 
by assuming the existence of a separate legal entity in the situs state. 

II. The curator appointed by the District Court is qualified to represent 
the plaintiff in the German court proceeding. 

Under II-V the Court discussed the problem of currency conversion. 
The Supreme Court held that if the plaintiff had a place of management 
in Western Germany on the date of currency conversion (June 21, 1948) 
it was entitled to a conversion of its claim at the rate of 100:6.5. For 
the determination of this question the matter was remanded to the lower 
court. Decision of the Federal Supreme Court in the matter of K. eGmbH 
v. DZGK of Octobet 6, 1960 (VII ZR 186/59). 33 Entscheidungen des 
Bundesgerichtshofes in Zivilsachen 195 ; 14 Neue Juristische Wochenschrift 
22. ° i 
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Conruicr oF Laws” 


Estate duty—foreign immovables—Will governed by English law— 
proper law of disposition—tirust for sale—Finance Act, 1949 (12, 
13 £ 14 Geo. 6 c.47) 


The testator died domiciled in England. He had drawn his will in 
1908, leaving real estate in South Africa, as part of his settled residuary 
estate, on trust for sale and directing that his will be construed as far 
as permissible according to English law. The trustees of the settlement 
had become registered as owners of the said South African lands which had 
not yet been sold. The tenant for life having died, estate duty was de- 
manded on the disposition to the next tenant for life. This claim was 
opposed on the ground that by the Finance Act, 1949, Section 28(2), 
foreign immovables whose disposition is governed by a law other than that 
of England or Scotland, are exempt from liability to estate duty on a 
disposition thereof. The House of Lords, reversing the Court of Appeal, 
held that the proper law of the disposition in the case of immovables is the 
lex situs, and thus the disposition was governed by the law of South 
Africa (1.¢., the law of the devise) and not by the law the testator had made 
applicable to the construction of his testamentary disposition. Had there 
been a change in the subject matter through an execution of the trust for 
sale, the proper law of the disposition may well have changed. Lord 
Radcliffe dissented on the ground that the disposition was governed by the 
will and that was admittedly governed by English law. Phillipson-Stow 
v. L.R.C., [1960] 3 All E.R. 814 (House of Lords, Viscount Simonds, Lords 
Reid, Radcliffe, Tucker and Denning, Nov. 31, 1960). 


Hague Rules—due diligence to make ship seaworthy—work entrusted 
to independent contractor—negligence of servant of independent 
contractor resulting in sca water damaging goods—did shipowner 
exercise due diligence?—Australian Sea Carriage of Goods Act, 
1924 (No. 22 of 1924) 


Prior to commencing a journey to Australia a ship had been sent to 
an independent contractor for repairs and overhauls. An imspection of 
the ship took place for purposes of the Liloyd’s Register while the ship 
was in the hands of the independent contractor. For this purpose all storm 
valves in the ship were opened for inspection. Due to the negligence of a 
servant employed by the independent contractor these valves were im- 
properly secured. On the return journey from Australia sea water 
seeped into a hold through two of these valves and damaged the goods. The 


“In view of expressions from readers that more material on conflict of laws should 
appear in the JOURNAL, sclected cases (usually from countries other than the United 
States) involving transnational problems of private international law will hereafter be 
reported. Sub-headings such as the above will be used whe& the number of such 
eases warrants. 

The cases here reported have been prepared by Egon Guttmann, LL.B., LL. M. 
(London), Faculty of Law, University of Alberta, Edmonton, Albtrta, Canada. 
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shippers sued the carriers, claiming that they had failed to exercise due 
diligence to make the ship seaworthy, as required by the Hague Rules, 
embodied in the Australian Sea Carriage of Goods Act, 1924. The House 
of Lords held that the wording in the Hague Rules, having been taken 
from the American Harter Act of 1893, the Australian Sea Carriage of 
Goods Act, 1904, the Canadian Water Carriage of Goods Act, 1910, will 
have to be interpreted in the light of the interpretation of the words in 
those Acts, for no interpretation is given to those words in the Australian 
Sea Carriage of Goods Act, 1924. On the basis of decisions both in 
English courts and in those of the United States, the House of Lords found 
that these words impose on the shipowner the duty of exercising due dili- 
gence to see that the ship is seaworthy, which he cannot entrust to an 
independent contractor to perform. Thus, in the circumstances, the ship- 
owners were liable for the negligence of the servant of the independent 
contractor. Riverstone Meat Co. Pty., Lid. v. Lancashire Shipping.Co., 
Ltd., [1961] 1 All E.R. 495 (House of Lords, Viscount Simonds, Lord 
Merriman, Lord Radcliffe, Lord Keith and Lord Hodson, Feb. 7, 1961). 


Marriage celebrated in England—jurisdiction—respondent neither 
domiciled in nor resident in England—immaterial whether marriage 
void or voidable. 


Petitioning wife had been domiciled in and resident in England at the 
time of the marriage. The respondent never had an English domicile 
and was now resident in Kuwait, his domicile being in Scotland. The 
petitioner prayed for a decree of nullity on the ground of incapacity in the 
husband or alternatively his willful refusal to consummate the marriage, 
both of which are, in English law, grounds for voiding the marriage. 
Objection having been taken to the jurisdiction of the court, the Court of 
Appeal reversed Karminski, J., and held that no distinction is to be drawn 
- between marriages that are voidable and those that are void ab initvo. 
A review of the history of jurisdiction in nullity cases indicated that the 
courts have throughout recognized that the court of the place of celebration 
provided the natural forum for adjudicating on the validity of a marriage 
in all cases, not just where the issue relates to ceremonial matters. Nor can 
a distinction be drawn between ineapacity to consummate and a willful 
refusal to consummate as a basis for jurisdiction in nullity. Thus juris- 
diction exists to entertain a suit for nullity of any class whenever it is 
shown that the marriage was celebrated in England. Casey v. Casey, 
[1949] 2 All H.R. 110 not followed, being inconsistent with Ramsay-Fair- 
fax v. Ramsay-Farfax, [1955] 3 All E.R. 695. Ross Smith v. Ross Smith, 
[1961] 2 W.L.R. 71; 1 All E.R. 255 (Court of Appeal, Omerod, Willmer 
and Upjohn, L.JJ., Dee. 20, 1960). 


English settlement giving power to withdraw funds—California judg- 
ment regarding capacity of settler—recognition of foreign judgment 


The settler in 1928 settled certain properties, reserving to himself the 
right to withdraw certain funds should the value of the property settled 
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exceed £33,000. In 1937 the settler moved to California and has lived 
there ever since. He contracted multiple sclerosis but was in no way 
impaired mentally. Letters of Guardianship, issued under the California 
Probate Code, Section 1460, by the Superior Court of California, appointed 
the wife of the settlor guardian of the person and the estate of the settlor. 
While such order still stood, the settlor gave notice of withdrawal to the 
Trustees. Buckley, J., held that this being a settlement governed by 
English law and the disability or disqualification arising of a penal nature, 
he need not give effect to it. ‘‘Penal’’ here does not mean punitive but 
‘‘means law of a kind which deprives the person affected of his rights or 
property in a way which adversely affects his interest.” The mere fact 
that such judgment is for his protection does not affect the nature of the 
foreign legal rule. Re Langley’s Settlement Trusts. Lloyds Bank, Ltd. 
v. Langley, [1961] 1 W.L.R. 41; 1 All E.R. 78 (Ch.D., Buckley, J., Nov. 
30, 1960). 


Jurisdiction—nullity—recognition of foreign decree recognized by 
domiciliary courts 


Prior to the marriage the wife was domiciled in England and the 
husband im Italy. The marriage ceremony took place in England. The 
marriage was never consummated, though a child was born as a result of 
fecundatio ab extra. In 1958 the husband obtained a divorce in the State 
of Chihuahua, Mexico, and later went to live in Castaneda, Switzerland, 
where the wife was also residing. He had been struck off the population 
register in San Remo, Italy, and had obtained registration in the register 
of Castaneda, Switzerland, when he petitioned for annulment of the 
marriage because of his impotence. Such decree was granted by the Swiss 
court in an action to which the wife had entered an appearance and during 
which the wife had admitted the facts alleged in the petition. The Swiss 
court considered the husband domiciled in Switzerland by virtue of the 
Swiss Civil Code, Article 24(2), based on residence where a domicile has 
been abandoned without a new domicile having been established. Lloyd- 
Jones, J., held that, according to English law, the husband had not lost his 
Italian domicile, but since the Italian courts will recognize the Swiss 
decree, so will an English court. The learned judge declined to decide 
whether the principle of Travers v. Holley, [1953] 2 All E.R. 794, would 
be applicable here, since English courts would have been prepared to 
grant a decree of nullity in these cireumstances, based on the residence of 
both parties. Abate v. Cauvin, [1961] 1 All E.R. 569; 2 W.L.R. 221 
(P.D.A. Div. Divoree, Lloyd-Jones, J., Jan. 28, 1961). 


Sale of goods—subsequent government wept requiring export license 
—onus of obtaining license 


A contract for the sale of Egyptian undecorticated cottonseed cake, c.i.f, 
United Kingdom ports, contained a clause that the contract should be 
canceled if there should be a prohibition on export by an executive or 
legislative act done by or on behalf of the Egyptian Government. Subse- 
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quent to the contract being entered into, an Egyptian Government decree 
prohibited the export of undecorticated cottonseed cake without an export 
license. There was some evidence that the amount to be exported had been 
tendered for. The sellers failed to apply for such license and now relied 
on the above clause to exculpate them from liability for breach of contract. 
Held, affirming an arbitration award, that the onus was on the sellers 
to show that they were actually prevented from shipping by the pro- 
hibition on export. To do this, they must prove either that they had 
exercised reasonable diligence in applying for an export license and were 
unsuccessful, or that any reasonable steps they might have taken to ship the 
goods were foredoomed to failure.. Vidler & Co. (London) Lid. v. R. 
Silcock & Sons, Lid., [1960] 1 LIL. Rep. 509 (Q.B. Div., Commercial 
Court, Pearson, J., May 10, 1960). 


Tort—accident in State of Maine, action in New Brunswick—evidence 
of foreign wrong—plea of guilty in Maine to charge of speeding 


Defendant, the driver of a motor car in which the plaintiff was a pas- 
senger, drove at an excessive speed with the result that an accident oc- 
curred. The accident occurred in Maine while parties were returning 
from a visit there to New Brunswick. Under the conflict of laws rule 
applicable to torts in New Brunswick, the plaintiff must prove that the 
wrong was not only actionable by the law of New Brunswick, but was also 
not justifiable by the law of the place where it was committed. The de- 
fendant admitted on the witness stand that he had pleaded guilty before a 
magistrate in Maine to a charge of speeding arising out of the accident. 
Held: The admission is sufficient to indicate that the act of driving at an 
excessive speed is not justifiable in Maine, and thus this is sufficient to 
base the action for tort in New Brunswick. Johnson v, Arbeau, 24 D.L.R. 
2d 740 (1960) (New Brunswick Supreme Court, Appeal Div., McNair, 
C.J.N.B., Ritchie and West, JJ.A., April 29, 1959). 


Divorce—retroactive legislation—effect of decree by California court 
on person domiciled in British Columbia 


Appellant had obtained an interlocutory decree of divorce in 1930 from 
a California court. This decree was made final by the California court 
in 1939 without further application having been made to it. Not realizing 
the necessity for such application to be made, the appellant had ‘‘married’’ 
again in Washington, 1935. She subsequently moved to British Columbia 
with her second ‘‘husband.’’ In 1958, discovering that the divorce had 
only been made final in 1939, appellant applied to the California court 
and had the decree made final retroactively to 1930. Held, that when 
she ‘‘married’’ in Washington the appellant was still domiciled in Cali- 
fornia where her first husband lived, and thus did not have the capacity 
to marry again. After the decree had been made final in 1939, she had a 
domicile in British Columbia and thus the California court had no juris- 
diction in 1958 to affect the status of a person domiciled in British 
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Columbia. O'Halloran, J.A., dissented on the ground that no evidence was 
adduced to show the marriage invalid by the law of Washington, the 
divorce affected by the retroactive decree was a California divorce and 
there is nothing to make such retroactive decree repugnant to the law of 
British Columbia. Ambrose v. Ambrose, 25 D.L.R. 2d 1 (1960) (British 
Columbia Court of Appeal, O’Halloran, Smith and Sheppard, JJ.A., June 
13, 1960). 


“Proper law” of contract—illegality—expert witness 


Plaintiff had loaned to the defendant the sum of $500 while both were 
in Austria in 1949. The loan was to be repaid in Switzerland. Evi- 
dence was adduced by the defendant that such a loan was illegal by the 
law of Austria in 1949. Such evidence was given by a witness who had 
qualified in Hungary prior to 1914 and who gave evidence that he had to 
pass an examination in Austrian law to qualify in Hungary. In 1949 the 
witness had been a prosecutor in the American Military Court in Austria 
and thus claimed to a knowledge of Austrian law as at that time, though 
this was the only type of practice the witness had carried on in Austria. 
The court found the witness to be competent. After considering the vari- 
ous theories expounded in the cases as to the law which in the absence of 
any indication by the parties is to be applied to a contract of this kind, 
the court found that ‘‘the law with which the transaction has its closest 
and most real connection’’ is the law of Austria. As a result the contract 
was illegal and unenforceable in Ontario, for such law declaring it illegal 
is not of such penal or confiscatory nature that it should be disregarded 
in Ontario. Etler v. Kertesz, 26 D.L.R. 2d 209 (1961) (Ontario Court 
of Appeal, Porter, C.J.0., MacKay and McGillivray, JJ.A., Nov. 24, 1960). 
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Académie de Droit International. Recueil des Cours, 1958. Tomes I, IF, 
IIT (Vols. 98, 94, 95 of the Collection.) Tome I: pp. xx, 570. Index; 
Tome II: pp. 626. Index; Tome III: pp. viii, 412. Index. Leiden: 
A. W. Sijthoff, 1959. Fl. 50 each. 


Perhaps the only generalization that can safely be drawn from the 
thirteen contributions to the 1958 Hague Academy lectures is that inter- 
national law has relevance for an extraordinarily wide range of con- 
temporary political, economic and even personal problems. Neither the 
amiable maxim: ‘‘De minimis non curat lez” nor its more somber partner: 
“De maximis non curat lex” finds support in these volumes. Even the 
use of personal names is shown to be governed in some respects by inter- 
national law as, on the other extreme, are the massive problems of 
‘‘peaceful coexistence’’ and international authority. Subjects as diverse 
as the sale of goods, the Kashmir dispute, phonograph re-recordings, 
expropriation of property, and ‘‘gnosiological’’ problems are dealt with, 
along with the more conventional topics of compulsory jurisdiction, state 
responsibility and general principles of law. With all the diversity of 
subject and approach, a common thread runs through: the belief that 
legal conceptions and techniques are essential elements in producing order 
and security—-and perhaps rationality—in international relationships. 

With so rich an offering, a reviewer can do little more than give the 
briefest indication of each of the contributions. One might appropriately 
begin with the lectures of the distinguished Editor-in-Chief of this 
_JOURNAL, Professor Herbert Briggs, on ‘‘Reservations to the Acceptance 
of Compulsory Jurisdiction of the International Court of Justice.’?’ With 
his usual high standards of scholarship and understanding, Professor 
Briggs comprehensively covers his subject, dealing with such questions 
as the permissibility of reservations, the conditions of reciprocity, the 
time limits of declarations and reservations ratione temporis, reservations 
concerning other methods of peaceful settlement, those on disputes in time 
of war and, finally, the domestic jurisdiction reservation. Professor Briggs 
is particularly eloquent on the objections to the ‘‘peremptory’’ domestic 
jurisdiction reservation (exemplified by the Connally Amendment), which 
he regards as both unnecessary and ineffectual as a bar to the Court’s 
jurisdiction. 

A substantial contribution to understanding the Soviet conception of 
contemporary international law is made by Professor Grigory I. Tunkin 
in a series of eerie entitled, not unexpectedly, ‘‘ Coexistence and Inter- 
national Law.’’ Professor Tunkin, who is the Chief of the Legal Depart- 
ment of the Foreign Ministry of the U.S.S.R., as well as a member, and 
in 1961 the Chairman, “of the International haw Commission, reveals an 
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impressive knowledge of the literature of international law in French, 
English, German and Spanish, and considerable skill in relating his own 
views to accepted concepts and theories of international law. Contrary 
to opinions expressed in earlier Soviet writings (for example, by Korovin), 
Professor Tunkin asserts with emphasis that general international Jaw 
exists and is binding on all states, regardless of ideological and structural 
differences. He finds, with approval, the main principles of international 
law embodied in the Charter of the United Nations, but he also calls for 
the development of new legal norms, especially in regard to the reduction 
of armaments, the definition of aggression, and the right of self-determina- 
tion. While Professor Tunkin acknowledges the importance of strict 
observance of legal norms, he does not, in these lectures discuss the measures 
that should be taken on the international level to assure the actual ob- 
servance and implementation of legal principles and rules. 

The gap between principles and practice is largely the theme of Dr. 
Jacob Robinson’s spirited lectures on ‘‘The Metamorphosis of the United 
Nations.” The hopes and expectations of San Francisco, he finds, have 
been largely frustrated, and while he asserts that this is no jugement de 
valeur, it is evident that he regards the record as depressing because the 
pursuit of national interests and majority rule have, in his opinion, over- 
ridden respect for law and for the common purposes of the Charter. The 
case for the prosecution is well documented (as one might expect from 
Dr. Robinson), and the student of international organization will find 
both faets and insights that should not be ignored. But, as Dr. Robinson 
will concede, this is not the whole story of the United Nations evolution, 
and one would have liked to see a scholar of his extraordinary experience 
and erudition give more attention to the positive aspects of the meta- 
morphosis: for example, the way in which ‘‘operational’’ activities which 
were not envisaged in San Francisco have given rise to new legal norms 
and have contributed to the recognition of common purposes, and also the 
degree to which the expectations of what is “right? (for example, in| 
regard to unilateral use of force) have been influenced by the collective 
judgment of U.N. organs applying Charter precepts. 

These more encouraging aspects of the evolution of international organi- 
zation are the concern of Professor A. J. P. Tammes of the University 
of Amsterdam in a series of lectures entitled ‘‘Decisions of International 
Organs as a Source of International Law.’’ Professor Tammes, a scholar 
who has often been a delegate to the United Nations, describes, with 
abundant example, the methods and functions of international] decision- 
making, and discusses the many factors that determine whether such de- 
cisions may constitute authoritative sources of public international law. 
This is an unusually diffienlt subject, and Professor Tammes should be 
congratulated not only for his valuable research, but for his perceptive 
treatment of a complex and still largely unexplored field. He recognizes 
that the authority of a U.N. resolution is not determined solely by juridical 
doctrine, although that aspect cannot be ignored; it is also a question of 
whether the decision is given effect and that in tùrn depends on various 
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elements: procedural and organizational requirements, the rôle of investi- 
gation and reporting, the weight of ‘‘disinterested’’ support, considerations 
of reciprocity, material advantages, domestic and world opinion, and so on. 
Many of the points call for more expanded treatment and for a clearer 
focus, and it is to be hoped that Professor Tammes and other scholars 
will further chart this area of increasing importance for international law. 

A series of lectures on the fundamental aspects of ‘‘State Responsibility”? 
and their relation to contemporary problems is presented by Professor 
F. V. Garcia Amador of Cuba, who has been the Special Rapporteur of 
the International Law Commission on that subject since 1955. The lectures 
summarize concisely and with admirable elarity the basie theories of inter- 
national responsibility, the rules concerning imputability, the doctrine of 
diplomatie protection, and the crucial problem of exhaustion of local 
remedies. Of greatest interest, however, are his suggestions for changes 
in the traditional conceptions on the basis of new ideas which have recently 
emerged. One such suggestion is that the classic opposition between the 
international standard of justice and the principle of equality between 
nationals and aliens should be replaced (‘‘integrated’’) by a new set of 
principles based on the internationalization of human rights as recognized 
in a whole series of existing charters, declarations and conventions. Al- 
though this proposal has not as yet won favor in the International Law 
Commission, it may well play a constructive rôle in future developments. 
Perhaps more significant practice would be Professor Garcia Amador’s 
proposals to reduce substantially the traditional area of diplomatic protec- 
tion by greater recognition of the capacity of individuals to bring claims 
on the international level and to expand the practical opportunity for them 
to do so through claims commissions and arbitral tribunals. With regard 
to reparation, he suggests the desirability of punitive measures against 
guilty individuals, rather than against the state, on the basis of recognized 
_international criminal responsibility, and he proposes that there should be 
greater emphasis on effective guarantees for the future security of persons 
and property rather than on pecuniary damages or ‘‘satisfaction’’ for past 
delicts. These are sensible and moderate suggestions, but some readers 
may be disappointed that the lectures do not deal with the thornier prob- 
lems of reparation, such as those raised by measures of expropriation and 
termination of concessions. 

One of India’s leading scholars, Professor C. J. Chacko, Head of the 
Political Science Department of Delhi University, has contributed a useful, 
if somewhat heterogeneous, series of articles on ‘‘India’s Contribution to 
the Field of International Law Concepts.’’ In the first of these, he deals 
suceinetly with the background of international law in ancient India; he 
then devotes two lectures to some twenty-five cases in the Indian courts 
relating to international law; a further chapter deals with the position 
under international law of the Indian States prior to independence, and 
problems of succession that have arisen. In the final chapter, dealing 
solely with the Kashmir question, he presents the legal arguments in 
support of the Indian position oh this problem. Professor Chacko’s con- 
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tribution is most welcome and it is to be hoped that the Academy will 
continue to invite scholars from Asia and Africa to lecture on developments 
in their countries relevant to international law. 

Two contributions on the fundamentals of international law are included: 
the first, on the standard subject of the principles of public international 
law, is by the distinguished Professor Charles Rousseau, of the University 
of Paris; the other, on ‘‘The Characteristics of the International Legal 
Order’’ is by Professor Piero Ziceardi of the University of Milan. The 
latter constitutes an impressive attempt to deal with fundamental epistomo- 
logical and methodological problems inherent in a systematic analysis of 
international law concepts. 

Professor Paul Guggenheim of Geneva has contributed an exceptionally 
learned series of lectures entitled ‘‘Contributions è l’Histoire des Sources 
du Droit des Gens.” In the first two lectures he covers the fundamental 
ideas of international law as they appeared in medieval philosophy and in 
the theories of the founders of international law. He goes on to describe 
the history of the principles on the creation of international law, devoting 
separate chapters to customary law, international treaties and general prin- 
ciples of law. Professor Guggenheim approaches his subject not as an 
historian but as one who is concerned primarily with the interpretation and 
application of present-day international law. In this regard it is of par- 
ticular interest to consider his discussion of the ideas of custom and es- 
pecially of the development of the notion opinio juris sive necessitatis. 

Four of the contributions of this Recueil fall in what may loosely be 
described as the domain of private international law. The most ambitious 
is the comprehensive study by Professor B. A. Wortley of the University of 
Manchester, entitled ‘‘The General Principles of Private International 
Law.’’ This title, Professor Wortley points out, is not entirely apt, both 
because the problems of conflict of laws dealt with often require solution 
on the basis of public international law, and because states and other public . 
bodies are increasingly the owners of property and bearers of contractual 
rights involved in international transactions. His lectures accord special 
importance to the Benelux Convention of 1951 on the conflict of laws, which 
he regards as the ‘‘neatest and most compact code’’ of the conflict of laws 
ever devised and one that seems to provide a desirable solution for most of 
the problems in the field. This convention is the framework for Professor 
Wortley’s detailed treatment of such subjects as the family, succession, 
artificial persons, contracts, protection from personal injury and protec- 
tion of property. The most extensive study is given to the last topic and it 
is in this area that the author treats the controversial problems arising 
from state action that is contrary to international law. Throughout the 
lectures, Professor Wortley shows both his awareness of practical considera- 
tions and his concern for the claims of individual human beings to enjoy 
fundamental rights everywhere, and to be protected in the exercise of such 
rights by the ordinary courts of private law. 

The problems of the conflict of laws in connection with international 
sales are discussed in the lectures of Baron Louis Frédtricq of Belgium, 
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who is the author of the well-known treatise on commercial law and a lead- 
ing participant in the work of the Hague Conference on Private Inter- 
national Law. Professor Frédérieq, like Professor Wortley, places con- 
siderable emphasis on the 1951 Benelux Convention as well as on the two 
Hague conventions of 1951 and 1956 dealing specifically with the law ap- 
plicable to sales of movable property. His treatment of the rules laid down 
by these conventions is lucid and detailed, and they reveal the high degree 
of scholarship and care that has gone into the conventions drafted by the 
Hague Conference and by the Benelux countries in regard to international 
sales. Although these conventions have not yet been ratified, Professor 
Frédérieq optimistically considers them a significant step toward the unifi- 
cation of law in Western Europe, not only with respect to rules of private 
international law but in regard to the substantive national law as well. 

The leading authority on international copyright problems, Professor 
Plinio Bolla of Switzerland, reviews the several European and American 
conventions which led up to the Universal Copyright Convention of 1952, 
and summarizes the essential provisions of that convention. His final lec- 
ture proposes a new international convention for the protection of rights 
‘“‘dits voisin”? of copyright, such as rights relating to phonograph record- 
ings, translations, film material, ete. which are not covered by the Universal 
Copyright Convention. He examines drafts prepared in Geneva in 1956 
and in Monaco in 1957, and puts forward specific proposals to meet the 
needs resulting from new technological and social developments in the fields 
of entertainment and intellectual intercourse. 

What does international law have to do with personal names? This is 
the unusual subject covered by the late Professor Walter Schatzel, Director 
of the Institute of International Law and Polities of the University of Bonn. 
Americans may be surprised, since the United States leaves it almost 
entirely to the individual to adopt whatever name he pleases as long as he 
. does not use it fraudulently. However, most other countries have legisla- 
tion on both first and family names and restrict changes in names, thus 
giving rise to problems of conflict of laws, especially in the case of indi- 
viduals who have left their country of origin. Professor Schitzel has 
summarized the national laws and principles of private international law 
applicable to names and changes of name, interspersing anecdotal and 
historical examples that add much to readability. He goes into some detail 
concerning persons with double nationality and double names, refugees and 
stateless persons who have changed their names, and the rules governing 
monarchs, former monarchs and nobility. He has found that customary 
international law not only protects the use of titles but also, in the case of 
royalty, sanctions the use of false names on legal documents. Former 
monarchs, although deprived of their title by their country of nationality, 
are accorded by international custom the right to use the title abroad. 
Somewhat more complicated and subtle distinctions arise in regard to titles 
of nobility, particularly since a considerable number of states have provided 
varying rules regarding the use of titles, noble names, and even the use of 
the nobiliary pafticles (e.g., de, von). This is hardly a matter of great 
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concern except to the people involved, but commoners may derive some 


pleasure from the difficulties encountered by those of noble lineage. 
Oscar SCHACHTER 


Le Organizzazioni Internazionali. By Angelo Piero Sereni. Milan: Dott. 
A. Giuffrè, 1959. pp. xxviii, 326. Indices. 


Diritto Internazionale. Vol. IL: Organizzazione Internazionale. Part Il: 
Soggetti a Carattere Funzionale (Le Organizzazioni Internazionali). By 
Angelo Piero Sereni. Milan: Dott A. Giuffrè, 1960. pp. xx, 769-1225. 
L. 3000. 


The readers of this JOURNAL are familiar with Professor Sereni’s work 
in the field of international law; he has investigated both its historical 
foundations and its new frontiers (e.g., in his book on agency in inter- 
national law). He has also made important contributions to comparative 
law, especially in his studies on American law, which were collected in 
Volume I of his Studi di Diritto Comparato (1956). In the present two 
volumes he has combined his diverse talents in a comparative study of 
international organizations. This study was published first as a separate 
book, and later it was incorporated in his great treatise on international 
law, the first two volumes of which were reviewed in this JOURNAL. 
While there are some details in the first book which do not appear in the 
treatise, in general the author brought various sections up to date in the 
later text, which contains also a second part dealing sertatim with various 
international organizations, global and regional. On the other hand, only 
the first book contains indices, both analytical and of documents cited. 
(For the purpose of this review, these two books will be treated as one, 
the page references relating to the treatise on international law.) 

Professor Sereni has written an excellent comparative book on inter- 
national organizations, quite different from other books on the subject. 
It seems customary to deal with this matter in a compartmented manner— 
discussing each organization separately or in groups divided in accordance 
with the purposes or scope of the various organizations (political, economic, 
technical or regional). While Sereni does that in the last part of the 
book, two thirds of it are devoted to true comparative analysis. In this 
respect, he follows the good example set by Jenks in his article on ‘‘Some 
Constitutional Problems of International Organizations,’’? and unfortu- 
nately not followed by other writers on the subject. 

The book is written in truly continental manner, as the author concen- 
trates on theoretical questions, on an analysis of constitutional instruments 
and on exhaustive annotation of the growing literature on international 
organizations. In these areas the author is among the best and his book 
deserves praise for both the clarity of the language in dealing with com- 
plicated problems and the exhaustive treatment of the various facets of 
each question. Sometimes perhaps there are too many subdivisions, ¢.g., 
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222 British Year Book of International Law 11-72 (1945). ° 
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where Sereni tries to distinguish between functions and powers of an organ, 
or between its acts and activities. But, in general, he has systematized the 
multitudinous problems in an effective manner, clarifying many difficult 
points and putting various issues in proper perspective. 

Sereni’s book fulfills adequately its main purpose—to discuss in a eom- 
parative manner the common problems of international organizations in 
the light of constitutional documents and doctrinal writings. It does not, 
however, go far below the surface of these documents into the actual 
practice of the organizations; it neglects the many constitutional develop- 
ments which have not been recorded in the constitutions. While he is 
familiar with a few well-known developments in the United Nations (such 
as the Uniting for Peace resolution by which the General Assembly con- 
ferred upon itself important new powers) and in some European organi- 
zations, he neglects most of the activities of the specialized agencies. Un- 
less a question has reached the International Court of Justice, or .has 
been recorded in a book or article, it escapes the attention of the author. 
There is no mention, for instance, of the problems relating to associate 
membership which have arisen in various international organizations, or 
of the ingenious solution by the International Labor Organization of the 
question of membership of non-self-governing territories. Similarly, the 
issue of geographical distribution of seats on executive councils of various 
organizations is hardly noticed, and the studies made on the subject by the 
Food and Agriculture Organization are completely neglected. Changes 
made in constitutional provisions are not considered if they were made not 
by a treaty but by a simplified constitutional process; thus the number of 
the Executive Directors of the International Bank is given as twelve (pages 
941, 959), though it has by now been increased to eighteen. When ref- 
erences are made to organizational practices, they are not always accurate ; 
there is, for instance, the statement that the Interim Committee of the 
General Assembly is to be composed of only some Members of the United 
‘Nations (page 996), though all Members belong to it. Similarly, the 
statement on the ‘‘double veto’’ is quite erroneous (page 1108), as is the 
statement on membership of UNESCO which is not entirely automatic 
for the Members of the United Nations (page 1134). There is also some 
confusion between the European Nuclear Energy Agency and the Inter- 
national Atomic Energy Agency which is not a subordinate agency of the 
O.E.E.C. (page 866). It may be also pointed out that of some 150 ex- 
isting international organizations only about ninety are mentioned and 
only twenty are actually discussed. 

Considering, however, the important contribution of this book to the 
method of study of international organizations, these and similar minor 
inaccuracies are not really important. What counts most is that we have 
here the first systematic treatise on international organizations of a breadth 
and depth not previously attempted. Nobody working in the field of inter- 
national organizations can afford to neglect it. It may be hoped that this 
book will open a new way for others to follow so that this vast hitherto 
uninvestigated area will be given the attention it deserves. 

Louis B. Sonn 
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Locke on War and Peace. By Richard H. Cox. New York: Oxford Uni- 
versity Press; Oxford: The Clarendon Press, 1960. pp. xx, 220. Index. 
$5.60. 

The author presents what purports to be a new interpretation of John 
Locke’s treatises on government. The main issue concerns the concept 
of the ‘‘state of nature’’ in which men are supposed to have lived before the 
institution of government. Locke used the terms in a psychological, rather 
than an historical, sense to indicate the social consequences of ‘‘ human 
nature’’ uncontrolled by governmental institutions, but he thought that 
man had a dual nature. On the one hand his will, motivated by his 
passions, urged action for immediate self-preservation inducing a “‘state 
of war,’ but on the other hand, his reason taught him that only by ob- 
serving the ‘‘law of nature’’ could he emancipate himself from this situa- 
tion in which the life of man, was, according to Hobbes, ‘‘nasty, brutish, 
and short.” The ‘‘state of nature’’ is used by Locke to deseribe both of 
these conditions, but, according to Cox, the rational and peaceful state of 
nature, supported by quotations from the Bible and Hooker, was not 
really believed in by Locke. Like Hobbes he thought that in a state of 
nature human passions would triumph over human reason. Consequently 
war was natural to man, and peace was artificial—the consequence of the 
‘social contract’ and the establishment of government. 

Locke recognized that sovereign states were, in relation to one another, 
in a ‘state of nature,” and his argument suggests that their ambitions 
would prevent their voluntary observance of the ‘‘law of nature,’’ and 
that, therefore, they could emancipate themselves from the continuous 
danger of war only by establishing effective international institutions. He 
did not, however, expect them voluntarily to submit to such institutions 
because the citizens of each state had established it by the ‘‘social contract’ 
to be independent. As a result the security of each state, Locke thought, 
depended on the ‘‘prudence’’ of its government rather than on ‘‘natural . 
law.’’ Cox thus seeks to enlist the support of Locke for the ‘‘realist’’ 
school of writers on contemporary international relations, who believed 
that the policy of states flows from the will to power rather than from 
rational thought. 

Is the interpretation of Locke presented by Cox really new? It is true 
that Locke is often said to have taken a more optimistic view of human 
nature than did Hobbes and in some paragraphs of the ‘‘Treatises’’ he 
- presents the ‘‘state of nature’’ as idyllic. But it has always been recog- 
nized that Locke thought that human existence, when every man was judge 
and executioner in his own case, would be precarious, and that reason 
induced a social contract and submission of all men to government, though 
not, as Hobbes suggested, total submission. Im Locke’s opinion, under the 
social contract, men reserved the ‘‘right of revolution’’ against a govern- 
ment which violated their natural rights. 

Does Cox draw proper deductions from Locke in regard to contemporary 
international relations? It is true that in the brief application of his 
theory to the relations of sovereign states, Locke exhibits less confidence 
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than did Grotius in their willingness to observe natural law and inter- 
national law, and sees little hope for a ‘‘social contract’? among them. But 
it seems rash to draw from this conclusions as to what Locke might have 
thought of international relations in the age of telecommunication, nuclear 
fission and the penetration of outer space. In that situation he might have 
found the arguments for complete sovereignty less cogent. 

For the international lawyer the book is of particular interest because 
of its comparison of the views of Grotius, Hooker, Hobbes and Locke on 
its subject. 

QUINCY WRIGHT 


How United Nations Decisions Are Made. By John G. Hadwen and Johan 
Kaufmann. Leyden: A. W. Sijthoff, 1960. pp. vi, 144. FL 138.50. 


In this slim volume two thoughtful United Nations delegates—one 
representing Netherlands, the other Canada—have provided an tin. 
sider’s’’ account of how United Nations business is carried on by national 
delegations. As they indicate, only a small part of what goes on is revealed 
in public debate and formal resolutions; by far the greater part takes 
place behind the scenes in a complicated and almost continuous process of 
communication and collaboration that is generally livelier and more sig- 
nificant than the statements made for the public record. There is, of 
course, a relation between the quiet diplomacy and the public discussion, 
but the relationship may not always be evident to the outsider. As Dean 
Rusk has noted, public debate that is ‘‘prolonged, boring, discouraging’”’ 
may in fact be ‘‘sophisticated, useful, and often a planned device for finding 
time in which the fever can subside.’’ 

In endeavoring to describe what goes on behind the scenes, Messrs. 
Kaufmann and Hadwen have avoided the elaborate conceptual schemes 
developed im the literature on “‘decision making’’; they use common-sense 
` categories and write in unpretentious and readable prose. For example, in 
their chapter on ‘*‘Organization and Methods of Delegations,’’ there are 
observations on the kind of people assigned to delegations, where and how 
they negotiate, how resolutions are initiated and sponsors obtained, the 
importance of timing, the rôle of Committee officers and the Secretariat, 
even the relation of eating and drinking to United Nations diplomacy. 
It may surprise some that the authors find considerable advantages both in 
the New York location of the United Nations and in the facilities of the 
United Nations buildings. Much of this material is familiar to those in the © 
Organization, but it will certainly be illuminating to those who have only 
read about the United Nations. 

In a more ambitious chapter, the authors discuss the ‘‘influences behind 
the decisions’’ in terms of national self-interest, moral factors, the rôle of 
bloes, the pressure for compromise and the significance of public opinion. 
While the chapter e@ntains more than a fair proportion of truisms, it has 
also many perceptive insights derived from actual experience. A separate 
chapter has been devoted to the motives behind the drive for international 


1961] l BOOK REVIEWS AND NOTES 1019 


economie aid both in and outside the United Nations; here the authors 
tend to come close to advocacy, since they are persuaded of the advantages 
of inereasing multilateral assistance. In another chapter, they tell in some 
detail the eight-year story of SUNFED and the Special Fund, a drama 
in which both authors played leading rôles. A final chapter concentrates 
on a single example of negotiation dealing with the relatively narrow 
question of the usability of contributions made to the Special Fund. 
Through this microscopic treatment the authors reveal the considerable 
effort that goes into even minor United Nations decisions and how sig- 
nificant individual endeavors can be in avoiding splits harmful to United 
Nations programs and in achieving results based on recognition of the 
common interest in international co-operation. 

Both Mr. Hadwen and Mr. Kaufmann have distinguished themselves as 
individual delegates, and they have now increased our debt to them by 
taking time from their heavy schedules to make this enlightening contri- 
bution to our understanding of international organization. 

OSCAR SCHACHTER 


Yearbook of the European Convention on Human Rights. The European 
Commission and European Court of Human Rights. Vol. II: 1958- 
1959. The Hague: Martinus Nijhoff, 1960. pp. xv, 684. Gld. 28. 


This is the second volume of an important publication, the first volume of 
which appeared under the title, European Commission of Human Rights. 
Documents and Decisions 1955~-1956-1957.1 In Part I (Basie Texts) the 
second volume contains the text of the Rules of Court of the European 
Court of Human Rights, adopted in 1959, a remarkable document, drawn 
up by the Court in application of the principle of effectiveness, on the basis 
of the rather scanty provisions of Section IV of the Convention. 

Part Two, devoted to Decisions of the Commission, contains (in Chapter 
I) the documents relating to two inter-state applications (requêtes entrétatt- ` 
ques) of Greece against the United Kingdom relating to Cyprus. In one 
of them Greece alleged that a series of emergency laws and regulations in 
force in Cyprus were incompatible with the provisions of the convention 
and that the conditions required by Article 15 for derogations from its 
provisions were not present. The United Kingdom Government denied 
that it violated the convention, relying, inter alia, on the existence in 
Cyprus of a ‘‘public emergency threatening the life of the nation.’’ The 
` Application was declared admissible, the Commission eventually drew up a 
report containing the views of both the majority and the minority, and the 
Committee of Ministers was called upon to decide whether there had been a 
violation of the convention (Article 82). In the meantime the problem of 
Cyprus was settled by the Zurich and London Agreements, whereupon the 
Committee of Ministers decided, on the joint proposal of Grece and the 
United Kingdom, that no further action was called fer. The second Ap- 
plication of Greece was declared partly admissible and partly inadmissible. 


1 Reviewed in 55 A.J.I.L. 200 (1961). ° 
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In view of the significance of the Zurich and London Agreements as a. 
means of restoring to the population of Cyprus the full enjoyment of their 
rights and freedoms, and since the terms of the convention were again 
being fully observed in Cyprus, the Commission decided to terminate the 
proceedings in regard to the second Application, without judging its 
merits. The Committee of Ministers concurred. 

Chapter II (Individual Applications) records that the number of 
petitions received in 1956 and 1957 was 205, in 1958 and 1959, 329. In the 
course of the latter period three applications were declared admissible: 
De Becker v. Belgium, Lawless v. Ireland, and Nielsen v. Denmark. The 
decisions declaring these petitions admissible are published in full? Only 
the decisions on the admissibility of the petitions, as distinet from the 
reports of the Commission under Article 31 (1) of the convention, are made 
public. Of the latter it has been said that they partake of the im camera 
character of the proceedings of the Commission (Article 33); the states 
concerned are not at liberty to publish them (Article 31 (2)). 

The volume also contains thirteen decisions by which petitions were de- 
clared inadmissible; in one of them, which was rejected on the ground of 
non-exhaustion of domestic remedies, the Commission hinted that the case 
raised by the petitioner would be a matter of serious consideration and 
decided that ‘‘if hereafter the Applicant should finally exhaust the local 
remedies available to him in Sweden and should then file a fresh Applica- 
tion . . . the proceedings in the present Application will be treated as 
forming part of the proceedings in the new Application’’ (p. 376). 

Part III (The Convention within the Member States of the Council of 
Europe) contains parliamentary papers and records of Member States 
having a bearing on the convention, and extracts from decisions of national 
courts interpreting and applying the convention. 

In this second volume of the Yearbook the decisions are arranged in 
_ chronological order. It is said to contain all the important decisions taken 
in 1958/1959. Those which are ‘‘most interesting’’ are given in French 
and English, the others appear in French only. Students of international 
law and, in particular, those concerned with the international protection 
of human rights in other regions of the world (the Americas and, it is 
hoped, soon in Africa) as well as on a worldwide scale, will welcome this 
comprehensive volume and also the decision to publish future Yearbooks 
annually. 

Eqaon SCHWELB 


Das fremde öffentliche Recht im Internationalen Kollisionsrecht. By Ru- 
dolf Heiz. Zürich: Polygraphischer Verlag, 1960. pp. xxi, 348. Sw. 
Fr. 24. 


The author of this book (a ‘‘Ziircher Dissertation’’) deserves encourage- 
ment; his approach reflects unusual intellectual curiosity combined with a 


2 At the time of the writing of this review the European Court of Human Rights was 
seized of the Lawless and De Becker cases. 
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bent towards tackling complex legal issues. To come to grips with these 
issues he seeks to relate them to the underlying legal principles and to 
validate these principles by reference to the practice of states and the views 
expressed by representative writers in the field; in particular, he relies 
extensively on relevant Anglo-American and Continental case law. The 
material is systematically arranged with the aid of a detailed outline. The 
book is in three parts: Part I deals with the legal nature of ‘‘international 
conflict law’’ (internationales Kollistonsrecht) ; Part IL covers the question 
of the applicability of foreign public law from the viewpoint of domestic 
law; and Part ITI deals with the same question from the viewpoint of inter- 
national law, with special reference to the law governing foreign confisca- 
tions and expropriations. The author discusses in considerable detail 
(pages 51-84) the principle of the non-applicability of foreign publie law; 
he finds that most theorists on the subject contend that: ‘“‘für fremdes 
öffentliches Recht set im Rahmen einer internationalprivatrechtlichen 
Verweisung grundsätzlich kein Platz” (page 78), and that courts of many 
countries refuse to apply foreign public law (see, e.g., page 69, note 46). 
He considers the Anglo-American doctrine of the non-applicability of 
foreign penal, fiscal, confiseatory and revenue law as a special aspect of 
this principle (pages 73-74). In his view rigid reliance on this principle 
may lead to results which are neither persuasive nor sound as a matter 
of policy. Illustrations of deviations from this principle in the practice of 
courts are given on pages 85-131; on the basis of case law it is concluded 
that it is impossible to single out as inapplicable any particular segment 
of foreign public law (page 132). The author advances the view that the 
real reason for exclusion by courts of provisions of foreign public law is 
their being contrary to the public policy of the forum rather than their 
public law nature (page 187). In Part III the author discusses, inter aha, 
international agreements that require courts to take cognizance of foreign 
public law (see especially pages 302-317). 

Notwithstanding the many praiseworthy features of the monograph 
under review, several points should be mentioned in which the study is not 
persuasive or falls short of the high standards which the author obviously 
cherishes: (1) In the conflict between the ‘‘monistic’’ and ‘‘dualist’’ 
schools of international law the author seems to favor a moderate monism 
as advocated by Kelsen and Verdross (pages 48-44) ; at times, however, he 
seems to subscribe to the radical or extreme version of monism, while at 
.other times he overemphasizes perhaps ‘‘sovereignty’’ in a manner con- 
trary to the spirit of either form of monism (see, ¢.g., page 164). (2) 
The term ‘‘internationales Kollistonsrecht’’ is not free from ambiguity ; 
it seems to be a hybrid, covering both traditional ‘‘conflict of laws’’ and 
‘‘private international law.” This ambiguity is particularly troublesome 
in the second part of the book which discusses what is styled internationale 
Kollisionsnormen des Landesrechis. (3) Although the implications and 
usefulness of ‘‘publie policy’’ in conflict law are lucidly expounded (pages 
132-144), and although the author rightly warns against all too frequent 
and far-reaching reliance on ‘“‘publie policy’’ as a means vf preventing the 
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application of foreign public law, there are many passages in the book 
which may be understood as favoring an approach that transcends a 
moderate use of the ‘‘public policy’? device (see, e.g., pages 206-209, 224- 
934 and 288-294). (4) Some generalizations go too far, e.g., the conten- 
tion that a state may not examine whether another state acts in accordance 
with its law; this contention seems to be contradicted by the practice of 
states. (5) In discussing the implications of Article VIII, Section 2(b) 
of the Articles of Agreement of the International Monetary Fund (relating 
to the unenforceability of certain contracts) the author states in effect that 
certain contracts may not be the object of a law suit (“aus Devisenkon- 
trakten” kann ‘‘nicht geklagt werden’’), while the Fund Agreement merely 
states that they shall be ‘‘unenforceable’’ (page 316, note 87). Also the 
comment: ‘‘Das Abkommen sah also lediglich eine internationale Undurch- 
fihrbarkeit der unter fremdem Rechte nichtigen Verträge vor’’ is some- 
what misleading. Actually, the Fund Agreement refers in this context to 
contracts which are ‘‘contrary to” certain exchange control regulations of 
members, but leaves the question open whether and to what extent such 
contracts are void or voidable. 
Hans Avurricut * 


International Law in Vertical Space: Atr—Outer Space—Kther. By 
Julian G. Verplaetse. Madrid: Published by the author, 1960. pp. xii, 
505. Index. 


This large volume is au ambitious attempt to cover all aspects of public 
and private international law of the air, outer space, and radio. It is 
divided into six parts: concepts and sources; constitutional law; adminis- 
trative law; private law; criminal law; and the law of war and neutrality. 
Questions of sovereignty in space are discussed under ‘‘constitutional 
_ law.” 

The book suffers from the author’s excessive reverence for the printed 
word. He apparently feels compelled to take account of every published 
view on every point, no matter how trivial or far-fetched. As a result, the 
work resembles a digest and lacks originality and depth, althongh some of 
the author’s own opinions, when he gets around to expressing them, are 
sound. It also suffers from infelicity in the use of a language in which 
the author is obviously not at home. 

There are many inaccuracies and imprecisions of expression and thought, | 
sometimes resulting in seeming contradictions. The author says, for ex- 
ample: ‘‘The Habana Convention was not signed but incorporated into the 
Final Act of the Sixth International Conference of American States. The 
Spanish authentic text was signed by 21 States and ratified by twelve.” 
(Page 25.) He makes the incorrect statement that when the Chicago 
International Air Transport Agreement was signed in 1944, the Latin 


* Legal Department, International Monetary Fund, Washington, D. C. The views 
expressed are those of the reviewer and not necessarily those of the International 
Monetary Fund. » 
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American states ‘‘had already with the U. S. bilateral Agreements on 
similar terms.” (Page 29.) There is constant confusion between the 
Annexes appended to the Chicago Convention, which were mere models not 
intended to come into operation, and the Annexes subsequently adopted by 
the Council of 1.C.A.0. The Bermuda Agreement of 1946 is inaccurately 
said to grant ‘‘the right of commercial stop on certain routes with the 
corresponding renounciation [sic] of the U. S. to the fifth Freedom.’’ 
(Page 84.) An article by the reviewer is cited as accepting ‘‘hot pursuit 
over land,’’ a point with which the article does not deal (page 115). It 
is suggested, contrary to the available evidence, that the U.S.S.R. regards 
celestial bodies as res nullius which may be appropriated by occupation 
(pages 161,163). At pages 176-177 the author correctly points out that the 
proposed amendment to the Chicago Convention, which was designed to 
exclude Spain from I.C.A.O., never obtained the required ratifications, 
but at page 188 he refers to the proposal, without qualification, as ‘‘the new 
art. 93bis, adopted in May 1947” and as evidence of ‘‘the political tie of 
I.C.A.0. with U.N.O.” and goes on to say: ‘‘One of the most famous 
cases was the exclusion of Spain... from I1.C.A.0.’’ At page 79 he 
asserts that no country, ‘‘at the time of ratification,’’ ‘‘applied the reserva- 
tion” to the Warsaw Convention designed to exclude air transportation 
performed directly by the state from the scope of the Convention, but at 
page 287 correctly points out that the United States adhered to the Con- 
vention subject to this reservation. The summary of the case of Regina v. 
Martin (pp. 410-411) is hardly intelligible. The Dominican Republic is 
persistently called ‘‘Domenica.’’ 

This book cannot be regarded as a serious contribution to the develop- 
ment of air law or space law. Its value as a reference work, which could 
have been considerable, is impaired by the many inaccuracies, the lack of a 
comprehensive bibliography, and the imprecision of many citations. 

OLIVER J. Lissirzyn 


Treaties and Executive Agreements in the United States. By Elbert M. 
Byrd, Jr. The Hague: Martinus Nijhoff, 1960. pp. x, 276. Ap- 
pendices. Bibliography. Index. Gld. 21. 


This is a study of international agreements made by a federal nation— 
a study of the several modes of making them, and of their internal effect. 
Mr. Byrd, member of the Faculty of Government and Polities at the Uni- 
- versity of Maryland, here re-surveys, in careful detail, much of the Bricker 
Amendment battlefield. His scholarly attention has been most closely 
given to statements on American foreign relations made by the Founding 
Fathers or their immediate successors, particularly the debates in the 
House on Edward Livingston’s motion in 1796 that the President be asked 
for the papers relating to the Jay Treaty. In the course of these debates 
there emerged all the fundamental issues concerning treaties as internal 
law in the United States, and the possibility or not of subsequent Congres- 


1 See Chapter 3. 
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sional nullification which were merely rediscovered in the Bricker discus- 
sions. 

Mr. Byrd has also made a thorough search of Supreme Court decisions 
from the earliest days, to collect statements of the Justices concerning 
treaties.” Here ultimately appear two matters not perhaps foreseen by the 
Founding Fathers—substitution, in place of treaties, of purely Presidential 
agreements; and the controversy over their internal effect. 

When it uses the treaty power, Mr. Byrd writes, the United States speaks 
as a unitary nation through what he calls a fourth ‘‘branch’’ of the Federal 
Government (page 196), composed of the President and the Senate, speak- 
ing for the several States through the votes of the Senators. The power of 
this ‘‘branch,’’ says Mr. Byrd, ‘‘is the one power given on a unitary basis 
applicable everywhere in the United States . . .”’ (page 197). One should 
point out, however, that as to the ‘‘war power’’ the United States is also 
a unitary nation. In warlike measures as in peaceful foreign relations, 
the power of the Federal Government is not limited by the Tenth Amend- 
ment principle. 

Mr. Byrd finds the internal effect of Congressional-Executive agreements 
limited to matters within the delegated powers—a limitation which today 
may be more political than constitutional. The capability of solely Presi- 
dential agreements to affect Federal-State distribution of power he does 
not define. Constitutional limitations other than those distributing gov- 
ernmental power between nation and States apply, he writes, to all forms 
of international agreement, as Reid v. Covert * demonstrates. Mr. Byrd 
explains away the Pink® case on the theory that the Federal Government 
had there taken no private property (pages 172, 116, 117). 

Convenient appendices set forth those constitutional clauses having to 
do with foreign relations, and give relevant excerpts from the Federalist 
Papers. Included also are the Consular Convention with France of 1788 
and the Jay Treaty of 1794, which may be taken to show, at the time the 
‘Constitution was drafted, what the Fathers considered the extent of treaty 
powers. Excerpts from New Orleans v. United States (page 238)* and 
Reid v. Covert (page 242) save the reader a trip to the reports. 

A final appendix is Department of State Cirenlar No. 175 of 1955, 
setting forth the then idea of the Government concerning proper exercise 
of the treaty-making power and of the power to make executive agree- 
ments. 

Mr. Byrd does not purport to reveal previously unknown facts or to state | 
novel conclusions. Either would be difficult, after the long and scrupulous 
attention given to his subject by predecessors, evident from the numerous 
titles in his thirteen-page bibliography. He does, however, conveniently 


2 See Chapter 5. 

3 Yakus v. U. S., 321 U. S. 414 (1944); Woods v. Miller Co., 383 U. S. 188 (1948); 
Hirabayashi v. U. S. 320 U. S. 81 (1943). 

4354 U. S. 1 (1957) ;°see discussion by the author at his page 98; and Appendix F. 

5815 U. S. 203 (1942). 

610 Peters 662 (1836). . 
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set out a great amount of material relevant to the study of the domestic 
aspect of American foreign relations. For this purpose his book is a valu- 
able addition to the available literature. 

ARTHUR E. SUTHERLAND 


Universalismo y Regionalismo en la Sociedad Interestatal Contemporanea. 
By José Sansón-Terán. Barcelona: Editorial Hispano Europea, 1960. 
pp. 297. 


The jurist of today can scarcely fail to be challenged by the rapid growth 
of international organizations which have in a sense transformed the inter- 
national law of a half-century ago. From an era of almost complete con- 
centration by the governments upon political interests, we have now 
entered upon an era in which economic and social interests are seen to be of 
equal concern to governments, or rather are recognized to be underlying 
conditions of political stability. At the same time it has been found that 
the basic principle of collective security can in some cases best be made 
effective if applied to regional groups. 

It is the law of this new world of regional co-operation that the Am- 
bassador of Nicaragua at The Hague undertakes to describe, setting it off 
against the older universal law and pointing out the respective areas of the 
two fields and the extent to which the regional law supplements the uni- 
versal. It is an admirable survey, in which the background of inter- 
national organization is presented briefly in order to clarify the develop- 
ments of recent years. 

The opening chapters discuss the relations between universal and 
regional organization, and this is followed by an examination of the basic 
elements of regional agreements and the incorporation of regionalism in the 
San Francisco Charter. The author then proceeds to analyze in detail 
existing regional organizations. Brief as it is, the chapter (VIII) on the 
Organization of American States summarizes clearly the principal features © 
of the Charter and the Rio Treaty, confessing, however, to the inadequacy 
of the Economie and Social Council, which has since been reorganized. 
In like manner successive chapters describe the North Atlantic Treaty 
Organization as a regional European security system, the Marshall Plan 
for the Economie Reconstruction of Europe, the Brussels Treaty for 
Western European Union, the Council of Europe and its federal aspira- 
tions, Benelux, the Arab League, the SEATO regional group in the Far 
' Kast, and, lastly, the Central American Regional Organization. The study 
of these regional groups is accompanied by the texts of the treaties consti- 
tuting them, offering convenient sources of reference for the student. 

Dr. Sansén-Teran is to be congratulated upon the presentation of so 
much information within so limited a space; and at the same time his own 
personal opinions and comments add to the value of the exposition of 
technical material. The ‘‘Coleccién Galileo’’ adds ome more to its list of 
authoritative and useful publications on the important problems of the day. 


C. Q. FENWICK 
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World Polity. A Yearbook of Studies in International Law and Organi- 
zation. Vol. II. (The Institute of World Polity, Georgetown University, 
Washington, D. C.) Utrecht/Antwerp: Spectrum Publishers, 1960. 
pp. 414. 


This second yearbook of the Institute of World Polity deals with a seg- 
ment of contemporary world problems with emphasis on the laws of war. 
One wonders whether the late Dr. Ernst H. Feilchenfeld, who conceived 
and organized the Institute, would have been satisfied with the narrow scope 
of the present volume. It is assumed, however, that the chairman, Dr. 
Wiliam V. O’Brien, regards the threat of nuclear war as man’s gravest 
problem. The solution, he believes, lies in the appropriate revision, ex- 
tension and application of the laws of war. 

In Volume I of the Yearbook of World Polity (1957) Dr. William V. 
O’Brien presented his original thesis on ‘‘Military Necessity in Inter- 
national Law.” In his current article, entitled ‘‘Legitimate Military 
Necessity in Nuclear War,” Dr. O’Brien seeks to demonstrate the use- 
fulness of the doctrine of military necessity in the control of the use of the 
atom bomb. By definition this principle ‘‘consists in all measures im- 
mediately indispensable, and proportionate to a legitimate military end, 
provided that they are not prohibited by the laws of war or the natural 
law, when taken on the decision of a responsible commander, subject to 
judicial review.’’ ‘This scholarly discussion merits study by all who 
seek to assist in the practical limitation of the use of the atom bomb. 

William H. Barnes IIT presents ‘‘Submarine Warfare and International 
Law” with a detailed résumé of the use of submarines especially as related 
to limitations imposed by custom and convention. This fascinating story 
contains an analysis of the failure of the major Powers to abide by the 
supposed limitations and advances a number of proposals for revising 
international law with respect to the use of submarines. He would frankly 
. recognize the submarine as a legitimate military weapon and would class 
the merchant marine of a belligerent as a naval auxiliary. In the appli- 
cation of these and other proposals reference is made to the positive concept 
of military necessity advanced by Dr. O’Brien. Deference to the rule 
of proportionality would provide an overriding control. 

In this Ph.D. Dissertation entitled ‘‘Rules of Land Warfare during the 
War of the American Revolution,” Martin J. Clancy draws extensively 
from the diaries, memoirs, orderly books and correspondence of American, 
French, British and German soldiers. Seldom does one find such inter-- 
esting reading in a serious legal treatise. The recorded incidents show that 
American general officers were fully aware of the necessity for humanity 
and restraint in warfare. There is ample support for the author’s con- 
clusion that in many respects the Americans were equal, if not superior, 
to their opponents in abiding by the contemporary rules of war. The 
humane and chivalrous action of General Washington on a number of 
occasions is especially notable. 

Finally Jean-Robert Leguey-Feilleux contributes a superior bibliography 
on the laws of War for the years 1945-1958. In this detailed list the 
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student, the writer, the publicist and, it is to be hoped, the codifer will 
find materials on every aspect of the laws of war. 


CLAUDE B. MICKELWAIT 
Major General, U. S. Army, Retired 


Le Droit Francais. Vol. I: Les Données Fondamentales du Droit Francais. 
By René David. pp. 214. Index; Vol. IL: Principes et Tendances du 
Droit Français. Edited by René David. pp. 597. Index. Paris: 
Librairie Générale de Droit et de Jurisprudence, 1960. 


American lawyers engaged in imternational legal transactions will find 
in these volumes a rich treasure: the first devoted to the fundamental 
principles and methods of the French legal system, and the second applying 
to French developments New York University Law School’s technique 
of surveying the development of American law through the eyes of experts 
in each branch of the law. René David, as author of the first and editor 
of the second volume, has demonstrated his mastery of the common law as 
well as of his own Romanist system to provide a lucid and candid com- 
parative approach. In consequence there is no better place for a common- 
law lawyer to fit himself to co-operate with French counsel in a lawsuit 
or to understand the mentality of Romanist judges should he need to appeal 
to them at The Hague or in international arbitration. 

Professor David rejects the cliché that French law is composed of 
general principles divorced from practice. French legal writers in his 
view base their syntheses upon the cases and not upon abstract elaboration 
of the natural law, although he concedes that in other Romanist type 
systems there is much greater reference to general theory. The Frenchman 
of today is a man who knows his practice and relies upon it in reaching 
decisions. Still, the code is always the principle against which the decision 
in each case must be measured. He denies that the French attitude results 
in great risk to the security of legal relations, that is, to predictability, for 
the French system limits the range of variation in a manner which he thinks 
impossible in the common law. He believes there is no limit to the extension 
of a doetrine when an English judge starts on a new line of decisions in 
reversal of preceding positions, while the French judge cannot go far, since 
he is obligated always to return to the basic rule of the code which is his 
inspiration. The French system is one, then, of only limited risk in contrast 
to the unlimited risk presented by the development of law through the cases. 

David cautions against thinking that expressions appearing to correspond 
in English and French are equivalent; against assuming that law and fact 
are the same for English and French judges; against considering French 
codes as commands like English statutes; against transferring the rules of 
one branch of French law to another; against assuming that Frenchmen 
view procedure and evidence with the same respect as the English lawyers. 
Iie finds that French jurists tend to think that the force of principles of 
substantive law will cause procedure, sooner or later and more or less 
willingly, to create the Instruments required to put suhstantive change 


1028 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol 55 


into effect. Evidentiary rules exist only to enforce the formalities required 
of certain transactions and seem unnecessary in a system that rests upon 
the intimate conviction of the judge. 

Chapters explain the organization of Bench and Bar, taking into account 
DeGaulle’s reforms, which are discussed in the second volume in more detail 
than elsewhere as yet in literature available to Americans. A bibliographi- 
cal note advises on the useful editions of annotated codes and the major 
reports of decisions. 

JoHN N. HAZARD 


BRIEFER NOTICES 


Settling Disputes in Soviet Society: The Formative Years of Legal Insti- 
tutions. By Jobn N. Hazard. (New York: Columbia University Press, 
1960. pp. xiv. 534. Index. $9.50.) Professor Hazard has painstak- 
ingly analyzed the statutory materials, cases and legal writings dealing with 
the development of the judicial system and the legal profession in the first 
years of the Soviet regime, from 1917 to 1925. He shows that experience 
soon frustrated the original Bolshevik dream of establishing a simple, 
primitive system of adjudication, with courts which would be ‘‘close to the 
people,’ with complete absence of formality, and, above all, without 
lawyers. It just would not work. 

Of special interest to international lawyers is the connection between 
the internal development of Soviet law and the changes in Soviet foreign 
relations. The initial period of the ‘‘withering away’’ of Jaw, from 1917 
to 1921, was also a period in which lively hopes of imminent world revolu- 
tion were entertained. The period from 1921 to 1925 was one of rap- 
prochement with the West. Professor Hazard does not stress these connec- 
tions, but he does tell us that the negotiation of commercial treaties with 
Western governments exerted some influence on the Soviet regime to estab- 
lish guarantees of property and of persons which would satisfy foreign 
merchants. Commissar of Justice Kurskii is quoted as saying in 1921 that, 
when the agenda for the Genoa Conference was being discussed, Lloyd 
George had said that Soviet Russia would have to establish a known system 
of legal norms which would permit other countries to have permanent 
relations with her. We are also told that in 1922 Kurskii ‘‘urged that 
analytical legal study put in first place Soviet international law, which he 
thought to be of great practical importanee.’’ 

Although the book is devoted to the formative years of Soviet legal in- 
stitutions, the author discusses in the concluding pages some of the implica- 
tions of the early struggle for legality for later developments in the 1930’s 
and in the post-Stalin period. 

FAROLD J. BERMAN ’ 


Reports of International Arbiiral Awards. Vol. IX. (United Nations 
Pub. Sales No. 59.V.5. New York: Columbia University Press, 1960. 
pp. xxiv, 551. Index. $5.00.) The Reports of International Arbitral 
Awards continue as a valuable contribution to the source material of 
international law prepared by the Codification Division, Office of Legal 
Affairs of the United Nations Secretariat. The currently published volume 
goes back to the beginning of the period covered by the series, and com- 
mences with the Pious Fund Case which was the first award of the Perma- 
nent Court of Arbitration at The Hague. Among the other awards in the 
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period 1902-1904 covered by this volume are the Andes Boundary Case 
between Argentina and Chile, as well as the case of the American fishing 
vessels seized by Russian naval vessels in the Bering Sea. This was an 
ad. hoc arbitration by T. M. ©. Asser, member of the Conseil d’État of The 
Netherlands. 

The bulk of the volume, some four hundred pages, contains the first part 
of the Veneznelan arbitrations of 1903, those of three mixed claims com- 
missions (United States-Venezuela, Great Britam-Venezuela and Belgium- 
Venezuela). The next volume of the series will complete the reporting of 
the Venezuelan arbitrations. The excellent Index, Syllabus and Bibliog- 
raphy accompanying each case, as well as the citation of original sources, 
meet the high technical standard set by the series as a whole. 


JAMES N. HYDE 


Introducción al Estudio del Derecho Internacional Contemporaneo. By 
F. V. García Amador. (Madrid: Escuela de Funecionarios Internacionales, 
1959, pp. 403.) Dr. Garcia Amador has given us not so much a text- 
book on international law as a critical analysis of the fundamental prim- 
ciples of international law taken in the light of the theories that have come 
to be considered in recent years. To call the volume an introduction to the 
study of contemporary international law is perhaps a less accurate title 
than might have been given. For it is much more than an introduction 
to the subject; rather, it is an examination of the leading areas in which 
international law functions and of the changes in theory that have come 
to be accepted in more modern times. 

What, for example, is the ‘‘neo-positivism’’ of the Vienna School? 
Would Oppenheim recognize the theories of Kelsen and of Verdross? 
Would he accept Alvarez’ conception of an American international law? 
Would the older ‘‘ positive’’ school accept the transformation that has taken 
place in international jurisprudence, or the international character that 
has come to be given to private international law, or the place of the 
individual in international law? The author’s analysis of ‘‘domestie juris- 
diction”? in the Charter of the United Nations would have caused a shock 
fifty years ago. The discussion of territorial waters reflects the author’s 
work with the International Law Commission of the United Nations; and 
the analysis of the responsibility of the state reflects the more recent recog- 
nition of the fundamental rights of man, citizen or alien. 

We are all indebted to Dr. Garcia Amador for his forward-looking vol- 
ume; and once more the reviewer wishes that Latin American scholarship 
might be made more readily available to those who are not at home in 
Spanish. 

C. QG. FENWICK 


Konsularrecht. Sammlung von Bestimmungen über Rechte und Befag- 
nisse ausländischer Konsuln in der Bundesrepublik Deutschland, insbe- 
sondere in der Freien und Hansestadt Hamburg. By Hans Ohlendorf and 
Hans Lottig. (Frankfurt am Main and Berlin: Alfred Metzner Verlag, 
1960. pp. 101. Index. DM. 16.80.) This is a collection of consular 
conventions, other treaties, Federal and Hamburg statutes and regulations, 
and internal administrative directives dealing with the status and activities 
of foreign consular personnel in the Federal Republic of Germany. Pre- 
dilection for Hamburg is due to subjective as well as objective factors. 
Co-author Ohlendorf is Oberregierungsrat in the Senatskanzlei (State De- 
partment) of the City and State of Hamburg and had access to internal 
administrative directives published here for the first tinfe. Hamburg, as 
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Western Germany’s chief foreign trade center, is host to a numerous, 
active, and well-organized corps consulaire. This combination, perfected 
by the co-authorship of an Assistent of the well-known Forschungsstelle fir 
Völkerrecht und Auslindisches Offentliches Recht at the University of 
Hamburg, insures full documentary coverage of the subject matter, from 
German consular conventions to Hamburg regulations of the exchange of 
calling cards by consular wives (page 91). Even hunting license fees and 
dog taxes are dealt with (page 79). Such a comprehensive approach seems 
highly commendable, especially in view of the unfortunate fact that there 
is usually little documentation of the ultimate non-lifigious practical 
consequences of rules of international law and courtesy. While the work 
here under review is primarily intended to serve as a source of reference 
for West German Federal, State, and local agencies in their dealings with 
foreign consular authorities, it will thus also be of substantial interest to 
those who seek a more functional documentary survey of consular law and 
practice. However, Ohlendorf and Lottig’s otherwise very useful compila- 
tion has one shortcoming, possibly explained by the official position of one 
of the authors. There is no analytical introduction or summary, arid no 
bibliography. Since changes in the law and revisions of pertinent regula- 
tions will in all probability necessitate a new edition within the foreseeable 
future, it is hoped that the co-author not burdened with official duties 
will remedy these deficiencies at that time. 


Hans W. BAADE 


Le Service Diplomatique des Etats Arabes. By Farag Moussa. (Etudes 
et Travaux de l’Institut Universitaire de Hautes Etudes Internationales, 
No. 1. Geneva: L’Institut Universitaire de Hautes Etudes Internationales, 
1960. pp. 124. Sw. Fr. 10.) Among the problems faced by the many 
new states emerging today on the international seene is that of creating 
and maintaining a competent foreign service establishment. In this regard 
the practice of the Arab states reflects experience gained in meeting similar 
problems over a period ranging from the appointment of the first Egyptian 
diplomatic missions more than 35 years ago down through the founding of 
the Sudanese and Moroccan foreign services within the last four or five 
years. Dr. Moussa’s excellent monograph, surveying this experience, com- 
presses into brief compass a large amount of data not only digested from 
the relevant laws and regulations but also obtained first-hand from Arab 
diplomats. 

The work is divided into three main sections. The first deals with the 
reeruitment and training of personnel, including a review of the qualifica- 
tions currently established in the various countries: these range from quite 
elaborate prescriptions in Lebanon and the United Arab Republic to much 
simpler formulations in the newer states. The second part examines organi- 
zational structure, both within the foreign offices and in the number and 
distribution of missions; it focuses largely on the U.A.R., Jordan, and 
Morocco as examples respectively of countries with a fully developed, 
moderately developed, and brand-new foreign service. It also contains 
some account of Arab missions at the United Nations, of the Arab League, 
and of the foreign service of the Algerian provisional government. The 
third section takes up briefly various topics of special interest, such as the 
history and status of Arab diplomatic relations with the Soviet Union, 
Communist China pand the Holy See. 

The book demonstrates strikingly the expansion of the Arab states’ 
diplomatic network ip recent years. Such growth has obviously created 
personnel problems, and the author is frank about the difficulties of finding 


1961 | BRIEFER NOTICES 10381 ` 


in many Arab countries an adequate number of qualified individuals. Yet 
it is noteworthy that in almost all the countries the need for a career service 
has been expressly recognized and is in the process of bemg met. In the 
meantime, various expedients have been resorted to by different states at 
different times, such as the use of non-national agents, and the author's 
discussion of these is one of the most interesting parts of his work. 


RICHARD YOUNG 


The Year Book of World Affairs, 1960. Vol. 14. Edited by George W. 
Keeton and Georg Schwarzenberger. (London: Stevens and Sons Ltd.; 
New York: Frederick A. Praeger, 1960. pp. xx, 406. Index. £2 10s.) The 
fourteenth volume of this Year Book is again organized under the familiar 
scheme of a collection of articles followed by comprehensive survey reports 
of the year’s literature on the major aspects of world affairs. As in pre- 
ceding years, the articles differ widely in method and style; however, 
unlike those in the immediately preceding volume, they disclose no common 
or related major emphasis in subject matter or interest. Of the eleven 
articles this year, five might be considered topically related, in that 
they deal with recent trends in different areas all belonging to the under- 
developed countries of the world. Two articles deal with European issues. 
One (by F. 8. Northedge) comments on the differences between the major 
parties in Britain’s foreign policy since World War II. The other (by 
Lewis M. Alexander), on off-shore claims and fisheries in Northwest 
Europe, sketches the history of familiar international Jegal controversies 
against the geographical background of resources and industries. 

The remaining four papers are general in scope, but widely different. 
There is a sober and moderate paper (by Sir John Cowley) on military 
policy aliernatives open to Britain and the West in future warfare; its 
choices for Britain are mobility and light equipment in limited war, and m 
total war slowness in resorting to a massive deterrent. There are specu- 
Jative outlines of theoretical models of the balance of power (by Morton A. 
Kaplan), and of factors of rationality in the making of foreign policy 
decisions (by Joseph Frankel). Finally, there is an impressionistic re- 
statement (by Alix Strachey) of concepts popular in the psychology of the 
unconscious as applied to nationhood. . 

As in previous years, the reader chiefly concerned with international 
law and institutions might turn to the area papers for able introductions to 
the background of factual trends and forces which they present, in the 
event he is not currently familiar with them. He cannot but be stimulated 
by the sanity and realism of military thought such as Sir John Cowley’s. 
Ife is likely, however, to find the purely theoretical papers this time too 
sketchy to give him either new insights or adequate issues with which to 
quarrel, 

Kurt WILK 


Volxerrecht. Ein Lehrbuch. Vol. II. By Friedrich August Freiherr 
von der Heydte. (Köln: Verlag Kiepenheuer & Witsch, 1960. pp. 445. 
Index.) The first volume of Freiherr von der Heydte’s textbook on inter- 
national law, bearing the subtitle The Constitution of the International 
Community, was reviewed in the July, 1959, issue of this Journau.? The 
present volume bears the subtitle, Controversies and Their Settlement in 
International Law. It is scheduled to be followed b¥ a third volume of 
International Law Documents. 


153 A.J.I.L. 703 (1959). : 
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A brief introductory conceptual analysis of disputes and methods of 
pursuing claims is followed by two chapters devoted to peaceful methods 
of settlement. Some attention is here given to regional organs devoted 
to the peaceful settlement of international disputes, particularly to Huro- 
pean organs, in addition to the usual material on methods and on organs 
of a universal character. Although in a sense one can wish that more had 
been said about regional arrangements, restriction of the exposition is less 
objectionable in a textbook on international law than in a textbook on 
international organization. The Court of the European Communities re- 
ceives the most thorough discussion, with a distinction made between its 
rôle as an organ of international law and its rôle as an organ of the 
internal law of the three European communities. An indication of the 
activities actually undertaken by regional organs and of the nature of the 
decisions rendered by the Court of the European Communities in par- 
ticular would have served to present a clearer picture of the value of 
regional organs in today’s efforts to settle international disputes peaceably. 

The remaining ten chapters are devoted to self-help and war, and only 
occasionally is a German’s understandable feelings, for example, m regard 
to English and American bombings of German cities, to be detected. The 
discussion proceeds in an expected order, with appropriate relevance to the 
times, in that collective security (including a section on NATO but not one 
on the Warsaw Pact), nuclear weapons, and psychological warfare are 
brought into the picture. But to be truly relevant to the present, an ex- 
position of the law of war should include a major section or a chapter on 
aggression by subversion and the corollaries thereof. But within the limits 
that he set for himself, the author has produced a useful work. 

Werstry L. GOULD 


Principi di Diritto Internazionale. 2nd revised and enlarged edition. 
By Mario Miele. (Padua: CEDAM, 1960. pp. xvi, 313. Bibliog- 
raphies. Index. L. 2500.) Dr. Miele, in his introduction to the second 
edition, revised and enlarged for publication as part of the CEDAM Series 
of Legal Manuals, sets himself the task of compiling a text to serve as an 
‘feasy instrument of first reference, useful to everybody and particularly 
to those having some familiarity with international law. ...’’ With this 
- aim in mind, the author travels a middle-of-the-road course between ex- 
position and analysis of the subjects covered. Within the relatively narrow 
covers of this volume, he treats, inter alia, the historical genesis of the inter- 
national society, the sources and methods of international law, distinguishes 
the several types of international norms, identifies the subjects of inter- 
national law, and discusses the rights and duties of states, the various 
international organizations and the law of war. Two useful bibliographies, 
one general and one subdivided by chapter headings, as well as an index, 
supplement the text. 

The author has a clear grasp of his subject. He has organized his. 
materials with great care, if perhaps somewhat excessive rigidity, and has 
succeeded in rendering comprehensible to the beginning student much that 
is, by its very nature, something rather more than elementary. His literary 
style is commendable and well suited to an ‘‘instrument of first refer- 
ence.” He seldom uses polysyllabic words where short ones will do; 
his lapses into Latin and other languages of the law are few and represent 
useful contributions to the text rather than devices for the display of 
his scholarship. Dr* Miele’s treatise will serve to inform and stimulate the 
reader rather than confuse and discourage him, and can take its place 
with pride in the excellent CEDAM Series of Legal Manuals, 


GEORGE M. Pavra 
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Casos y Documentos de Derecho Internacional. By Francisco Villagran 
Kramer. (Guatemala: Editorial del Ministerio de Educación Pública 
‘‘ Jose de Pineda Ibarra,” 1960. pp. 478. Index.) The professor of inter- 
national law at the University of San Carlos, Guatemala, here presents us 
with a volume following the general lines of the texts with which American 
students are familiar: a collection of cases and documents interspersed 
with editorial comment and descriptive material giving the historical 
background of the subject and the legal setting in which the case or the 
document is to be studied. In addition to conventions and treaties and 
the decisions of the International Court of Justice and of arbitral tribunals, 
there are the proclamations of governments asserting national clains, 
together with Guatemalan national legislation. 

Useful as the volume as a whole will undoubtedly be for Guatemalan 
students, the American student will naturally turn to the documents and 
other material which indicate the position taken by the Guatemalan Gov- 
ernment in the controversial areas of international law, such as the con- 
ditions under which new governments are to be recognized, the extent of 
ternitorial waters and of the continental shelf, the status of aliens, and 
the circumstances under which diplomatic and territorial asylum may be 
granted. Of particular interest, for example, is the exchange of corre- 
spondence between Guatemala and Mexico in connection with the firing 
upon and capture of Mexican fishing boats in what Guatemala alleged 
to be territorial waters. The Mexican Government offered to subject the 
points in controversy to the decision of the International Court of Justice, 
but Guatemala refused on the ground that the acts complained of were 
police measures taken within territorial waters; and the matter was settled 
by direct negotiation. 

Considering the importance of the federal movement within Central 
America, North American students will doubtless regret the absence of 
documents indicating developments in that field; and the inclusion of 
material bearing upon the Organization of American States and its activi- 
ties would have added to the value of the volume. But omissions apart, 
we can welcome the volume and hope that it will encourage the publication 
of similar volumes in the countries whose foreign policy today needs to be 
read in the light of documents which they regard as embodying the law 
in force. 

C. G. FENWICK 


Rapports Généraux au Ve Congrès International de Droit Comparé. 
Published by the Inter-University Center for Comparative Law, under 
the editorship of Prof. Jean Limpens. (Brussels: Etablissements Emile 
Bruylant, 1960. 2 vols. pp. xii, 948. B. Fr. 1,250, paper; 1,650, cloth.) 
These two volumes contain forty-three general reports, submitted to the 
5th Congress of the International Academy of Comparative Law which 
. was held in Brussels, August 4-9, 1958; they are supplemented by an 
introduction by Baron Frédérieq, President of the Belgian Inter-University 
Center for Comparative Law, the opening address on Comparative Law 
and Humanism by Professor Yntema, President of the Congress, and 
resolutions adopted by some sections of the Congress. 

The reports present a great variety in topics, time and space. The 
subject matters, besides purely comparative law papers on private and 
public law, include the theory of law and jurisprudence, legal history, a 
bibliography, and—last but not least—the law of nations. For persons 
interested in international law, the following reports will be particularly 
worth reading: “The Legal Regulation of the Seas, and of the Continental 
Shelf,” by Professor Ludwik Ehrlich of Cracow, Polands ‘‘Zenith and De- 
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cay of the Doctrine of Non-Intervention of States in the Internal Affairs of 
Other States,” by Dr. J. J. Lador-Lederer of Zagreb, Yugoslavia; ‘‘The 
Entry into Effect in 1956 of the Universal Copyright Convention,’’ by 
Professor Ake Malmstrém of Uppsala, Sweden; and two papers in French 
on the ‘‘System and Limitations of Civil Responsibility in National and In- 
ternational Air Law,’’ by Professor Michel Eliescu of Bucharest, Rumania, 
and on ‘‘Conditions under which States Grant to Ships the Right to Sail 
under Their Flag,” by Dean Vladislaw Brajkovie and Mr. Emile Pallua of 


Zagreb, Yugoslavia. 
W. J. WAGNER 


Internationales Privatrecht. By László Réczei. (Translation from Nem- 
zeętközi Magánjog, 2d ed., Tankönyvkiadó, Budapest, 1960. Budapest: 
Verlag der Ungarischen Akademie der Wissenschaften, 1960. pp. 478. 
Index.) A report on this book, to do it justice, would have to show its 
importance as the first comprehensive treatise on ‘‘socialist’’ conflicts laws 
accessible in one of the major Western languages; it would be able to estab- 
lish with relief, by an analysis from chapter to chapter, that this ‘‘socialist”’ 
law, for better and for worse, in substance follows a century-old ‘‘capital- 
ist” tradition; and it would have to list with regret a considerable number 
of juxtapositions between purportedly socialist innovations with the ‘‘bour- 
geois’’ theories of ‘‘exploiters’ countries,’’ although most of these contrasts, 
except in rare cases of truly political conflict, find their counterparts in the 
infinite varieties of Western doctrine. And such a report would, at the 
same time, with sincere admiration, respond to the author’s genuine and 
searching scholarship which, under doubtless difficult conditions, has suc- 
ceeded in putting this work on a broad historical and comparative basis. 
Combined with the forthcoming German translation of Professor Lunz’ 
standard Russian work, the book under review should find serious attention 
in this country. English translations, followed by Russian translations of 
American writings, would go far to facilitate substitution for mutual name- 
ealling (there is no ‘‘Communist’’ conflicts doctrine any more than there is 
a ‘‘bourgeois’’ one) of a fruitful interchange of ideas in which in this field 
is so far removed from political issues. 

Apert A. EHRENZWEIG 


Die Übernahme der Haager Regeln in die nationalen Gesetze über die 
Verfrachterhaftung. By Demetrios J. Markianos. (Ubersee-Studien zum 
Handels-, Schiffahris- und Versicherungs-recht, No. 26. Published by 
Prof. Dr. Hans Möller and Prof. Dr. Hans Wiirdinger. Issued jointly 
with the Gesellschaft fiir Rechtsvergleichung. Hamburg: Schiffahrts-Ver- 
lag “‘Hansa’’ C. Schroedter & Co., 1960. pp. 300. Appendices. Index. 
DM. 36.00.) At its meeting in The Hague in August, 1921, the Inter- 
national Law Association adopted certain rules to govern the liability of 
maritime carriers (the Hague Rules of Affreightment). In August, 1924, - 
a convention was signed in Brussels which embodied, with slight improve- 
ments, the rules adopted in 1921. While this convention did not compre- 
hensively settle all questions relating to liability, it achieved standardiza- 
tion of certain rules of responsibility with respect to bills of lading. The 
convention presented signatories with model legislation. They had the 
option of either using the convention’s text or redrafting its provisions in 
a text of their own. A significant minority of states chose the latter alter- 
native. ° 

Markianos has written a detailed textual and substantive analysis of the 
Hague Rules, the 1924 Convention, and of the various national enactments 
bearing on carrier liability. The organization of the book facilitates com- 
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parison of similar provisions of related documents. The laws of over 
ninety countries are considered. Two appendices provide textual excerpts 
from the basic documents and from the legislation of 23 states. 

ÅBRAHAM M. HIRSCH 


Nozioni di Diritto Internazionale Privato. 3rd ed. By Edoardo Vitta. 
(Turin: G. Giappichelli, 1960. pp. 237. Bibliography. Index. J. 1700.) 
The conflict of laws is a subject of constantly growing interest as the 
number of cases requiring the application of its principles inereases in 
almost geometrie proportion to the elimination of national frontiers as bars 
to commerce and travel. Dr. Vitta has prepared a brief outline of this 
vital subject, as the same is recognized by Italian law and applied by the 
Italian courts, principally for the edification of his publie international 
law students (the first two editions were mimeographed), and following 
conventional lines of organization. He has, however, deviated from the 
civil law norm by supplying brief illustrative examples for the majority 
of the principles he enunciates. Each chapter is followed by a useful 
bibliography subdivided by subject headings and further subdivided aec- 
cording to the nationality of the authors. 

To be particularly noted is the author’s awareness of the line of demarca- 
tion between private and public international law, which permits him to 
skirt certain pitfalls, e.g., as regards the enforcement of foreign nationali- 
zation decrees, which weightier tomes have not always altogether escaped. 
It is difficult to conceive of a better or terser primer for the Italian student 
or of an easier first reference to the Italian law of conflicts of law for the 
foreign scholar. 

Grorcr M. Pavia 


Aircraft Mortgages in the Americas. By S. A. Bayiteh. (University of 
Miami School of Law, Inter-American Legal Studies, No. 5. Coral Gables, 
Florida: University of Miami Press, 1960. pp. 159. Index. $4.75.) 
Aireraft financing, a fairly limited problem, could be the subject of a 
fascinating study in the development of law. Legal institutions arising 
in a totally different age have had to be quickly adapted to barely 
analogous fact patterns. Since one airline, indeed one plane, often oper- 
ates across several boundaries, a legal device has had to be sought that 
will be more or less effective in several countries. Simce aireraft manu- 
facturers in the non-Communist world have until recently been almost 
exclusively British or North American, while purchasers exist the world 
over, lenders accustomed to the common law have had to adjust to bor- 
rowers raised in the civil law. And for the internationalist, there is even 
the Geneva Convention on the International Recognition of Rights in 
Aireraft of 1948. 

Some of the problems are suggested by Professor Bayitch. He illus- 
trates, for example, the adaptation in Latin America of the pledge device, 
requiring transfer of possession of the property, to the needs of the avia- 
tion industry, where the borrower must retain possession to operate the 
aircraft. In some cases aircraft are classified, incongruously, as immovable 
property ; in others security devices designed for land are, by statute, made 
applicable to aireraft—with just about the confusion that might be expected. 
But the book fails to convey the feeling for a developing law, for a growing 
industry, and for the physical operation of an airplane offered for sale 
in one country, flying across others, requiring fuel and maintenance, and 
storing spare parts. 

Nearly half of the book is devoted to excerpts from aviation and related 
legislation of 19 countries, as well as texts of relevant international con- 
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ventions. Much of the remainder of the book is devoted to summary 
discussion of possible problems in aircraft financing in some of this legisla- 
tion and in the Geneva Convention. The result is a useful survey for the 
aviation industry, but disappointing to admirers, like the undersigned, of 
Professor Bayitch’s previous work in comparative and international law. 
Henry P. DE VRIES 


Taxation and Operations Abroad. A Symposium Volume. (Series on 
the Impact of Taxation upon Management Responsibility. Princeton: Tax 
Institute, Ine., 1960. pp. x, 308. $6.00.) When the new Secretary of 
Commerce was appointed, he was quoted as saying, ‘‘I am for expansion 
of trade. I think that is the best remedy for anything.” + This might 
well have served as the theme of the symposium conducted by the Tax 
Institute in December, 1959. The program was devoted to four major 
areas involving taxation and business opportunities abroad: the form of 
organization best fitted for overseas operations; selected economie prob- 
lems; some current issues involving foreign taxation; and major problems 
of national policy. Several papers constitute helpful introductions to the 
problem discussed, particularly that by Russell Baker on “‘Form of Busi- 
ness Organization for Exporting,” Professor Roy Blough’s ‘‘ General 
Analyses of Issues Facing Management,” and Professor Dan Throop 
Smith on ‘‘The Function of Tax Treaties.” Clearly demonstrated is the 
conclusion that an international Jawyer cannot insulate himself from close 
attention to complicated matters of municipal law such as the impact of 
taxes. 

Perhaps one of the most enlightening features of this volume is its 
teaching that the international lawyer must also heed the advice of 
economists as he seeks to fashion devices to encourage foreign business 
opportunities. In this context the paper by Professor Peter Kenan of 
Columbia on ‘‘Heonomie Aspects of Private Direct Investment’’ to this 
reviewer was the most stimulating paper in the symposium. Professor 
Kenan proposed a policy that could work toward equal tax treatment for 
foreign and domestic investors, and particularly would operate directly 
upon the unusual risks of foreign investment. He urges more consistency 
in national policy. pointing out as an example that, while we encourage 
‘American companies to invest overseas we often place restrictions on the 
imports of the products of this investment. 

A. task for international law which has not received deserved attention 
is to work toward achieving better use of the world’s resources. Tax 
incentives are only a unilateral effort in this direction, and may not be 
beneficial to more than one nation. Nevertheless, before further efforts 
ean be made, the experience of the tax experts and economists collected 
here is worth careful study. 
Gorpon B. BALDWIN 


Le Droit de VEspace. By Charles Chaumont. (‘‘Que Sais-Je?’’ No. 
883. Paris: Presses Universitaires de France, 1960. pp. 128.) Written 
with admirable clarity, this unpretentious semi-popular book is a serious 
and competent survey of the nascent law of space as of the end of 1959. 
It is divided into three parts: the advent of space law (in which the author 
surveys the development of space vehicles, the International Geophysical 
Year, and the work of the United Nations on space problems) ; the legal 
problems of space activities; and the legal problems of celestial bodies. 
The author admits that there is as yet no full-fledged ‘‘space law,” but 
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believes that it is in the process of rapid development as a result of 
human activities in space. He acknowledges that the direction of its de- 
velopment will be strongly influenced by political factors. His approach 
is functional; he stresses the need of regulation to facilitate peaceful 
activities in space, and rejects as futile the preoccupation with the defi- 
nition of a boundary between ‘‘airspace’’ and ‘‘outer space’’ which has 
characterized some writings on the subject. Although he believes that 
recognition of the freedom of outer space is developing, he gives cogent 
reasons for regarding as inapplicable to such space the traditional con- 
cepts of res nullius and res communis. Less persuasive is his identification 
of ‘‘peaceful’’ uses of outer space with ‘‘non-military’’ uses. One of the 
few defects of this excellent little book is seeming unawareness of the state- 
ments of Loftus Becker, as Legal Adviser of the State Department, on the 
position of the United States with respect to the status of outer space. 
O. J. Lissrrzyn 


Entwicklungsformen internationaler Gesetzgebung. By Günther Schulz. 
(Gottingen: Institut fiir Völkerrecht der Universitat Gottingen, 1960. pp. 
xx, 117.) In initiating the series entitled International Legislation, the late 
Judge Hudson directed attention to the growing fund of international 
agreements which could be described as “‘legislative’’ in character, serving 
the community of states in this capacity in the absence of enactments by a 
formal legislative agency. Dr. Schultz’ succinct inquiry into the develop- 
ment of the processes of legislating at the international level treats the 
nature of international legislation, the increasing acceptance by states of 
the coneept of law-making by international conferences and through acts 
and decisions of international organizations, and the problems and hazards 
which such law-making entails; in particular, the issue of the binding effect 
of decisions adopted by a majority of members of an international organi- 
zation upon the minority members or upon non-member states. While not 
deprecating the contribution of a ‘‘eonstitutional’’ or ‘‘statutory’’ character 
which acts of international organizations are making to international legis- 
lation, the author cautions against a tendency to overemphasize the ac- 
ceptance by states of community interest as a working hypothesis and, 
consequently, to overestimate the importance of what is still a subsidiary 
source of international legislation. 

ALONA E. Evans 


La Seguridad Colectwa en el Continente Americano. By Antonio Gómez 
Robledo. (Mexico City: Escuela Nacional de Ciencias Políticas y Sociales, 
1960. pp. 226. Index.) The problem of collective security raises many 
problems for the Latin Americans, and no one is better able to confront 
them fairly and decisively than the distinguished Mexican jurist, now 
a member of the Inter-American Juridical Committee. The opening chap- 
ters of the volume cover familiar historical ground, but even there it 
is interesting to note the reaction of a Mexican to Article 21 of the 
Covenant of the League of Nations excepting the Monroe Doctrine from the 
scope of its provisions. Successive chapters deal with the plans for regional 
organization proposed during the second World War, the contrast in 
respect to regionalism between the Dumbarton Oaks proposals and the Act 
of Chapultepec, the debates on regionalism at San Francisco, followed by 
a careful analysis of the Rio Treaty of Reciprocal Assistance and the 
Atlantie Pact, with a brief sketch of other regional groups. Of particular 
interest is the analysis of Article 51 of the Charter of the United Nations 
in relation to regional self-defense, and the critical analysis of the ‘‘evolu- 
tion or retrogression’’ of the Rio Treaty in its various applications. Query: 
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How broad an interpretation can be given to ‘‘any other fact or situation 
that might endanger the peace of America,’’ which will justify the appli- 
cation of the sanctions of the Rio Treaty? Chapter VIII, in commenting 
upon the assumption by the Council of the Organization of a competence 
to act provisionally as Organ of Consultation leads up to the inquiry, but 
stops short of answering it. 

C. G. FENWICK 


Shaping Our Times: What the United Nations Is and Does. By Harold 
Courlander. (New York: Oceana Publications, 1960. pp. 242. Ap- 
pendices. Index. $1.75, paper; $3.50, cloth.) This is a factual survey 
of the structure and working of the United Nations system, presented 
within a modest framework of interpretation, and clearly designed for the 
lay reader, not the specialist. There are some errors and omissions that 
cannot be dismissed by reference to the license which the popularizer enjoys. 
For instance, the election of the Secretary General is attributed solely to 
the General Assembly, and it is suggested that Trygve Lie was chosen for 
a second term in the ordinary way (page 24). The Expanded Program vf 
Technical Assistance is said to be financed ‘‘by the contributions of member 
governments and specialized United Nations agencies’’ (page 83). The 
relationship between the United Nations and the specialized agencies is not 
clearly explained, and it is even intimated that the latter are ‘‘responsible 
to the Economic and Social Council”? (page 107). In these respects, the 
book fails to promote accurate and sophisticated understanding, and actu- 
ally tends to mislead. In other instances, the author overloads his readers 
with trivial detail, and resorts to the unimaginative device of summarizing 
and paraphrasing resolutions and conventions. The instinct for the es- 
sential fact is not in evidence. 

The author’s interpretation has the merit of encouraging neither exces- 
sive optimism nor excessive pessimism regarding the usefulness of the 
United Nations. It is unlikely, however, to stimulate critical appraisal 
of the United Nations or of America’s relationship to the organization. 
This volume should do more good than harm, but it does not satisfactorily 
fill the public need for a truly discriminating survey of the United Nations 
P; providing basie information and provoking thoughtful evaluation. 

Inis L. CLAUDE, JR. 


The Umon Republics in Soviet Diplomacy: A Study of Soviet Federalism 
in the Service of Soviet Foreign Policy. By Vernon V. Aspaturian. 
(Publications of the Institut Universitaire de Hautes Etudes Interna- 
tionales, No. 36. Geneva: Librairie E. Droz, 1960. pp. 228. Index. Sw. 
Fr. 20.) Professor Aspaturian perceives an intent by Stalin and subse- 
quent Soviet leadership to employ the Soviet Constitutional Amendments 
of February, 1944, to acquire greater influence in international affairs. 
These Amendments, which profess to significantly enhance the autonomy of 
the Union Republics by ‘‘. .. Granting the Union Republics Plenary 
Powers in the Sphere of Foreign Relations ...’’ and by ‘f. . . Creating 
Military Formations of the Union Republies ...’’ (Appendices I and 
IT), are seen as providing the juridical basis for successfully demanding 
representation for certain of the Union republics in international affairs, 
and thus multiplying the impact of the Soviet bloc. Analysis of the 
background of this development makes it apparent, if clarification were 
really required, that the federal nature of the Soviet Union is more nomi- 
nal than real; more a legal form, part fiction, than a vital reality indicating 
a robust decentralization of the decision-making process and the conse- 
quent expansion of ‘a regional, i.e., Union Republic autonomy. The power 
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to move and operate in the international arena is ‘‘granted,’’ not inherent, 
and clearly confirms the dominance of the central government as supported 
by the all-pervasive influence of the Communist Party. 

It is conceded that the Amendments also serve to soothe the nationalistic 
pride of the subordinate ethnic and national units. Actually Professor 
Aspaturian has shown an admirable and reasonable restraint in not at- 
tempting a dogmatic or final evaluation of the relative significance attached 
to these two goals by the Soviet hierarchy, a value judgment which might 
be more validly made at a later date. 

Although the present study was originally peripheral to an intense 
concern with certain specifics of Soviet diplomacy, the resulting survey 
constitutes a helpful special area extension in the comparative study of 
evolving federalism and will be most useful to students seeking enlighten- 
ment on the position of the Union Republics in the Soviet system. 

JOHN S. GILLESPIE 


The Russian Communist Parity and the Sovietization of the Ukraine. 
A Study in the Communist Doctrine of the Self-Determination of Nations. 
By Jurij Borys. (Stockholm: Norstedt & Soner, 1960. pp. ix, 374. In- 
dex.) Though not directly pertaining to international law, this solid study 
of Ukraine’s vicissitudes during the Bolshevik Revolution and the early 
years of consolidation of Communist rule in the former Tsarist Empire 
deserves to be read by all those interested in questions of Soviet diplomacy 
and interpretation of jus gentium. Well written and convincingly docu- 
mented, it is a detailed case study of the application of the concept of self- 
determination in Soviet theory and practice as exemplified by the Ukraine’s 
fate, of the techniques and processes of ruthless communization to the loud 
accompaniment of public exhortations on the inviolability of the people’s 
right to national independence. In view of the Kremlin’s current vocif- 
erous campaign both in its press and through its delegates on the United 
Nations rostrum in sycophantic support of the right of colonial and semi- 
colonial nations to decide on their own political destiny, it behooves us to 
refresh our memory and re-examine Moscow’s practical implementation 
of the concept of national self-determination in its own bailiwick. Borys’ 
book serves this purpose well. 

GEORGE GINSBURGS 


Toward Unity in Africa: A Study of Federalism in British Africa. By 
Donald S. Rothchild. (Washington, D. C.: Publie Affairs Press, 1960. 
pp. vi, 224. Index. $5.00.) Professor Rothchild set out ‘‘to learn if there 
were any uniform motives which explain the many aud varied federation 
movements’’ in British African territories south of the Sahara. Following 
an insightful Part I—a discussion of the federal state and federalism in 
relation to twentieth-century Africa—the author carefully traces efforts to 
` develop federal integration in British East, Central and West Africa. 
Part II deals with the evolution of the East African High Commission— 
the administrative device for handling matters of common concern to 
Kenya, Uganda and Tanganyika—and the failure, because of suspicion 
and fears of the local communities and consequent neglect of mutual ad- 
vantages, of efforts to achieve political unity in this area. Part III traces 
the evolution of the Federation of Rhodesia and Nyasaland, ‘‘born of fear 
and frustration,’’ and considered to be an economic necessity, but gravely 
threatened with dissolution because of the increased cohesiveness it has 
produced among both Europeans and Africans and greater political con- 
sciousness and capacity for effective opposition ôf the latter. Part IV 
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examines the growth of Nigerian unity and developments, conditioned by 
fears of British withdrawal and resultant disunity, which persuaded po- 
litical leaders of Africa’s most populous country to embark upon statehood 
as a federal entity. An added chapter deals with efforts toward develop- 
ment of unity m West Africa, the accomplishments of Dr. Nkrumah in 
dramatizing this idea, and the formidable obstacles which stand in the way 
of institutionalizing it. 

The author concludes that to the leaders in multi-tribal as well as multi- 
racial societies of the three areas studied, ‘‘who espouse strikingly different 
objections,’’ ‘‘federalism appears to be an adjustment with the external 
world on the one hand and internal pressure on the other. He finds fear 
the principal driving force stemming from both—the motif of the final 
chapter revealed in both contexts with many variations. 

In a very perceptive introduction Professor Gwendolen Carter has empha- 
sized the useful service the author has performed. Professor Rothchild 
hopes the study ‘‘ will encourage others to do further research in this broad 
area.” This reviewer has tested its usefulness to students eager to under- 
stand contemporary Africa. . 
Ropert R. ROBBINS 


Herbert Hoover and Germany. By Louis P. Lochner. (New York: 
Macmillan Company, 1960. pp. x, 244. Index. $5.00.) In this book 
Herbert Hoover is portrayed as the friend of the homeless and the 
hungry in their hours of deepest need. His efforts to abate the horrors 
of War, Death, Famine, and Pestilence during this century’s major wars 
and periods of unrest are thoughtfully recounted. Under the friendly pen 
of Louis P. Lochner, Mr. Hoover is pictured as the dynamie and dedicated 
benefactor of countless Europeans. 

Mr. Hoover’s motivations were twofold. He was deeply moved by the un- 
paralleled human suffering of those caught in the grip of war and its conse- 
quences. Also, he sought to preserve a level of life in which Democracy 
might survive against the evils of Communism—a malevolent force which 
he recognized long ago. One is struck by the difficulties encountered by 
Mr. Hoover as he sought to negotiate with foreign leaders on food and 
money matters. He found them unconcerned with pressing problems, un- 
. aware of common interests, and unfamiliar with co-operative procedures. 
The whole experience argues eloquently for the use of permanent inter- 
national institutions regularly staffed by competent representatives through 
whom co-operative and co-ordinated action may take place. 

The reader is confronted by a certain parallelism. The conscience of 
society during and after World War II, no less than during and after 
World War I, sought to alleviate human misery. The consequences of 
failure were the same. The emergency methods of the present are generally 
grants of aid rather than loans. Certainly one lesson to be drawn from 
Mr. Hoover’s experiences is that it is difficult for an economy, which is . 
being reconstructed out of the rubble of defeat or impoverished victory, 
to allocate substantial sums to service loans or to pay reparations. To deny, 
unnecessarily, opportunities for productive investment may result in giving 
common counsel to the forces of misery, wherever situated. 

Mr. Lochner has brought to light information about Mr. Hoover’s good 
work not previously published. It is clear that Mr. Hoover’s humanitarian 
efforts were truly Hereulean, and that mankind has been the beneficiary. 


CARL Q. CHRISTOL 


BOOKS RECEIVED * 


Academia Interamericana de Derecho Comparado e Internacional. Cursos Monográficos. 
Vol. VIII. Havana: Talleres Tipogréficos de Editorial Lex, 1960. pp. 504. Index. 

Académie de Droit International. Recueil des Cours, 1960. Tome III (Vol. 101 of the 
Collection). Leiden: A. W. Sijthoff, 1960. pp. 493. Index. FL 50. 

American Assembly. Arms Control: Issues for the Public. Louis Henkin, ed. New 
Jersey: Prentice-Hall, Ine., 1961. pp. ix, 207. $3.50. 

Ankara University, Institute of International Affairs. Turkey and the United Nations. 
New York: Manhattan Publishing Co., 1961. pp. xii, 228. Index. $4.00. 

Annuaire Française de Droit International. Vol. VI, 1960. Paris: Centre National de 
la Recherche Scientifique, 1961. pp. 1283. Index. Nr. 65. 

Apter, David E. The Political Kingdom in Uganda. Princeton: Princeton University 
Press, 1961. pp. xvi, 498. Index. $10.00. 

Aron, Thomas M., Richard A. Falk, Roland J. Stanger and Sigmund Timberg. Essays 
on International Jurisdiction. Columbus: Obio State University Press, 1961. pp. 
viii, 94. $3.00. 

Asad, Muhammad. The Principles of State and Government in Islam. Berkeley: Uni- 
versity of California Press, 1961. pp. xiii, 107. $3.00. 

Asociación Francisco de Vitoria. Anuario. Vol. XIII: Colonización Española cn 
America. Madrid: 1960-61. pp. iv, 177. 

Beckhoefer, Bernard G. Postwar Negotiations for Arms Control. Washington, D. C.: 
The Brookings Institution, 1961. pp. xiv, 641. Index. $8.75. 

Bedjaoui, Mohammed. La Révolution Algérienne et le Droit. Brussels: Editions de 
l’Association Internationale des Juristes Démocrates, 1961. pp. x, 262. 

Beever, R. Colin. European Unity and the Trade Union Movements. Leiden: A. W. 
Sijthoff, 1961. pp. 303. FI 15.90. 

Benoit, Emile. Europe at Sizes and Sevens. New York: Columbia University Press, 
1961. pp. xxi, 275. Index. $5.00. 

Birke, Wolfgang. European Elections by Direct Suffrage. Leiden: A. W. Sijthoff, 
1961. pp. 119. Fi. 9.75. 

Braibanti, R., and J. J. Spengler (eds.). Tradition, Values and Socio-Economic De- 
velopment. Durham, N. C.: Duke University Press; London: Cambridge University 
Press, 1961. pp. vi, 305. Index. $6.00. 

Brennan, Donald G. (ed.) Arms Control, Disarmament and National Security. New 
York: George Braziller, 1961. pp. ii, 475. $6.00. 

British Commonwealth. Consultative Committee. Ninth Annual Report. The Colombo 
Plan for Co-operative Economie Development in South and South-East Asia. (New 
Zealand, Dept. of External Affairs, Pub. No. 236, 1961.) Tokyo: Ministry of Foreign 
Affairs of Japan, 1961. pp. x, 235. 

Cahn, Edmond. The Predicament of Democratic Man. New York: Macmillan Co., 
1961. pp. 194. $3.95. 

Cheshire, G. C. Private International Lew. 6th ed. New York: Oxford University 
Press; Oxford: At the Clarendon Press, 1961. pp. Ivi, 733. Index. $11.20; 70 s. 
Cochran, Bert. The Cross of the Moment. New York: Macmillan Co., 1961. pp. 267. 

Index. $5.00. 

Cour de Justice des Communautés Européennes. Recueil de la Jurisprudence de la Cour. 
Vol. V: 1958-1959. Luxembourg: Council of Europe; Paris: Recueil Sirey, 1960. 
pp. 562. N.Fr. 25. 

Cowen, Dennis Victor. The Foundations of Freedom. Capptown, London and New 
York: Oxford University Press, 1961. pp. xii, 258. Index. $7.00. 


* Mention here neither assures nor precludes later reviews 


1041 


-1042 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


Dominicé, Christian. La Notion du Caractère Ennemi des Biens Privés dans la Guerre 
sur Terre. Geneva: Librairie E. Droz, 1961. pp. 252. Index. 

Dornberg, John. Schizophrenie Germany. New York: Macmillan Co., 1961. pp. ix, 
802. Index. $6.50. 

Ellis, L. Ethan. Frank B. Kellogg and American Foreign Relations, 1925-1929. New 
Brunswiek, N. J.: Rutgers University Press, 1961. pp. xii, 303. Index. $7.50. 

Emme, Eugene M. Aeronautics and Astronautics: An American Chronology of Science 
and Technology in the Exploration of Space, 1915-1960. (National Aeronautics and 
Space Administration.) Washington, D. C.: U. S. Government Printing Office, 1961. 
pp. xi, 240. Index. $1.75. 

Erades, L., and Wesley L. Gould. The Relations between International Law and Mu- 
nicipal Law in the Netherlands and in the United States. New York: Oceana Pub- 
lications; Leiden: A. W. Sijthoff, 1961. pp. 510. Index. $11.00. 

European Coal and Steel Community. Collection du Droit du Travail. 2. Le Droit du 
Travail dans la Communauté. La Protection des Travailleurs en cas de Perte de 
l'Emploi. G. Boldt et al. Luxembourg: Service des Publications des Communautés 
Européennes, 1961. pp. 489. Index. 

Fremund, Karel, and Vaclav Kral. Lesson from History. Prague: Institute for Inter- 
national Polities and Economies of the Czechoslovak Academy of Sciences, 1961. pp. 
169. Index. Kčs. 8. 

Friedman and Kalmanoff. Joint International Business Ventures. New York: Colum- 
bia University Press, 1961. pp. xi, 558. Index. $15.00. 

Ghobashy, Omar Z. The Caughnawaga Indians and the St. Lawrence Seaway. New 
York: Devin-Adair Co., 1961. pp. xi, 187. Index. $3.00, cloth; $2.00, paper. 

Grotius Society. Transactions for the Year 1958 g 1959. Vol. 44. Problems of Public 
and Private International Law. (Published under the auspices of the British Insti- 
tute of International and Comparative Law.) London: 1960. pp. 356. 

Hexner, Ervin P. Das Verfassungs- und Rechtssystem des Internationalen Währungs- 
fonds. Frankfurt-am-Main: Vittorio Klostermann, 1960. pp. 115. DM. 14. 

International Bar Association. Eighth Conference Report. The Hague: Martinus 
Nijhoff, 1961. pp. xviii, 626. Gld. 28.00. 

International Commission of Jurists. The Rule of Law in a Free Society. A Report 
on the International Congress of Jurists, New Delhi, India, 1959. Geneva: 1960. pp. 
xi, 840. $2.00; 15 s.; Sw.Fr. 9. 

Iribarne, Manuel Fraga. El Parlamento Britânico desde la ‘‘ Parliament Act”? de 1911. 

_ Madrid: Instituto de Estudios Politicos, 1960. pp. 440. Ps. 200. 

Jenks, C. Wilfred. International Immunities. New York: Oceana Publications; Lon- 
don: Stevens & Sons, Lid., 1961. pp. xxxviii, 178. Index. $6.00; 35 s. 

Khan, Samin. An Introduction to Basic Democracy. Karachi: Sentinel Publications, 
1960. pp. x, 108. Rs. 3. 

—, Pakistan—Ideology, Constitution, Laws, Foreign Policy. Karachi: Sentinel Pub- 
lications, 1961. pp. iv, 182. Rs. 3. 

Korowiez, Mare-Stanislas. Organisations Internationales et Souveraineté des Etats 
Membres. Paris: Editions A. Pedone, 1961. pp. 349. Index. 

Larson, Arthur. When Nations Disagree. A Handbook on Peace through Law. Baton 
Rouge: Louisiana State University Press, 1961. pp. x, 251. Index. $3.95. 

Law, Castor H. P. The Local Remedies Rule in International Law. Geneva: Librairie 
E. Droz; Paris: Librairie Minard, 1961. pp. 153. 

Libera, Kazimierz. Zasady Miedzynarodowego Prawa Konsularnego [Principles of In- 
ternational Consular Law|. Warsaw: 1960. pp. 546. 

Lichman, Warren Frederick. Professional Diplomacy in the United States. Chicago: 
University of Chicago Press, 1961. pp. 254. Index. $6.00. 

London Institute of World Affairs. Year Book of World Affairs, 1961. Vol. 15. Ed- 
ited by George W. Keeton and Georg Schwarzenberger. London: Stevens & Sons, 
Ltd.; New York: Frederick A. Praeger, 1961. pp. xviii, 435. Index. £3 3 s. 


1961] l BOOKS RECEIVED 1043 


Lottig, Hans. Mars und das Recht (Untersuchungen zu den Schriften von Karl Marz). 
Hamburg: Hektographierte Veröffentlichungen der Forschungsstelle für Völkerrecht 
und auslindisches Recht der Universität Hamburg, 1961. pp. iii, 89. Index. DM, 
8.50. 

Marinho, Imar Penna. Tratado sobre a Nacionalidade. Vol. 4: Conflitos de Leis ca 
Materia de Nacionalidade. (Secretaria de Estado das Relações Exteriores.) Rio de 
Janeiro: Departamento de Imprensa Nacional, 1961. pp. 564. 

Michigan University Law School. Post-war Thinking about the Rule of Law. Papers 
delivered by members of the University of Michigan Law School during the Summer 
Session for Lawyers held in June, 1960. Ann Arbor: 1961. pp. 485-613. 

Migliazza, Alessandro. La Corte di Giustizia delle Comunità Europee. Milan: Dott. 
A. Giuffré, 1961. pp. 459. Index. 

Nogee, Joseph L. Soviet Policy toward International Control of Atomic Energy. Notre 
Dame, Ind.: University of Notre Dame Press, 1961. pp. xiv, 306. Index. $6.50. 
Pakistan Institute of International Affairs. Pakistan and the United Nations. New 

York: Manhattan Publishing Co., 1961. pp. ix, 328. Index. $3.00. 

Parra, Francisco J. Doctrinas de la Cancillerta Venozelana. Digesto. Vol. V. New 
York: Las Americas Publishing Co., 1961. pp. xii, 306. Index. 

Patel, Satyavrata Ramdas. Foreign Policy of India. An Inquiry and Criticism. Bom- 
bay: N. M. Tripathi Private, Ltd., 1960. pp. xx, 282. Rs. 15; 30 s.; $4.50. 

Raape, Leo. Internationales Privatrecht. Berlin and Frankfurt: Verlag Franz Vahlen, 
1961. pp. xvi, 720. Index. DM. 45. 

Rienow, Robert. Contemporary International Politics. New York: Thomas Y. Crowell 
Co., 1961. pp. xvi, 431. Index. $5.75, 

Rowat, Donald C. Basie Issues in Public Administration. New York: Macmillan Co., 
1961. pp. xv, 500. $5.95. 

Sehlochauer, Hans-Jürgen., Wörterbuch des Vollkerrechis. Vol. IL. 2nd ed. Berlin: 
Walter de Gruyter & Co., 1961. pp. xv, 815. DM. 180. 

Schnitzer, Adolf F. Vergleichende Rechtslehre. Vols, I and IT. 2nd ed. Basel: Ver- 
lag fiir Recht und Gesellschaft, 1961. Vol. I: pp. xix, 408; Vol. II: pp. viii, 411-725. 
Index. Sw.Fr. 110. 

Schweizerisches Jahrbuch für Internationales Recht. Vol. XVI, 1959. Zurich: Poly- 
graphiseber Verlag A. G., 1961. pp. 358. 

Seeger, Roland. Le Stalut Personnel des Étrangers Ennemis et la Convention de Genève 
du 12 Aot 1949 Relative à la Protection des Civils. Zofingue, Switzerland: Éditions , 
Ringier & Co., 1958. pp. 166. $4.00; £1 8 s.; NFr. 18.20; DM. 15.40; Sw.Fr. 16.80; 
Sch. 100. 

Sharp, Walter R. Field Administration in the United Nations System. (United Na- 
tions Studies, No. 10. The Conduct of International Economic and Social Programs.) 
New York: Frederick A. Praeger, 1961. pp. xiv, 570. Index. $9.50. 

Shimm, Melvin G. (ed.) Population Control—The Imminent World Crisis. New York: 
Oceana Publications, 1961. pp. 256. $6.00. 

Sprenkmann, Wolfgang (ed.). Jahresbericht über Schrifttum und Rechtsprechung zum 
Gewerblichen Rechtsschutz Urheber-, Wettbewerbs- und Kartellrecht. Berlin and 
Frankfurt: Verlag Franz Vahlen, 1961. pp. 69. Index. DM. 8.75. 

Steiner, H. Arthur. Communist China in the World Community. (International Con- 
ciliation, No. 533.) New York: Taplinger Publishing Co., 1961. pp. 389-454. $.35. 

Strémholm, Stig. Torts in the Conflict of Laws: A Comparative Study. Stockholm: 
P. A, Norstedt & Söners Förlag, 1961. pp. 189. 

Ténékidés, Georges. Homogénéité et Diversité des Régimes Politiques au sein des Qr- 
ganisations Internationales. Athens: Imprimerie A. Klissiounis, 1961. pp. 683-711. 

ter Meulen, Jacob, et P. J. J. Diermanse. Bibliographie des Écrits sur Hugo Grotius 
Imprimés au XVIe Siècle. The Hague: Martinus Nijhoff, 1961. pp. xx, 224. In- 
dex. Gld. 16. ° 
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UNESCO. International Organizations in the Social Sciences. (Reports and Papers 
in the Social Sciences, No. 13.) New York: Columbia University Press, 1961. pp. 
145. 

United States Department of State. Foreign Relations of the United States, 1942. 
Vol. ILI: Europe. Washington, D. C.: U. S. Government Printing Office, 1961. pp. 
vi, 869. Index. $3.25. 

—, Foreign Relations of the United States. Conference of Berlin (Potsdam), 1948. 
Washington, D. C.: U. S. Government Printing Office, 1960, Vol. I: pp. exxviii, 1088. 
Index. $6.00; Vol. II: pp. clxxvi, 1645. Index. $6.50. 

Vattel, Emer de. Prawo Narodow. Warsaw: Panstwowe Wydawnictwo Naukowe, 1958. 
Vol. I: pp. xxxv, 614; Vol. II: pp. 412. Zł. 100 each. 

Waddell, D. A. G. British Honduras. A Historical and Contemporary Survey. Lon- 
don, New York, Toronto: Oxford University Press, 1961. pp. vili, 151. Index. 
$2.90; 18 s. 

Waldock, Humphrey, and R. Y. Jennings (eds.). British Year Book of International 
Law, 1960. London: Oxford University Press, 1961. pp. villi, 483. Index. 84 s. 
Warner, Denis. Hurricane from China. New York: Maemillan Co., 1961. pp. x, 210. 
Index. $3.95. 2 
Weissberg, Guenter. The International Status of the United Nations. New York: 

Oceana Publications, 1961. pp. xii, 228. Index. $7.50. 

Winter, R. C. Blueprints for Independence. The New States and Their Constituting 
Instruments. Amsterdam: Djambatan N.V., 1961. pp. xii, 351. 

Wohlfarth—Everling—Glaesner—Sprung. Die Europäische Wirtschafisgemeinschaft. 
Kommentar zum Vertrag. Berlin and Frankfurt: Verlag Franz Vahlen, 1960. pp. 
xxiv, 958. Index. DM. 63. 

Wolfke, Karol. Great and Small Powers in International Law from 1814 to 1920. 
Warsaw: Prace Wroclawskiego Towarzystwa Naukowego, 1961. pp. 139. Index. 


PERIODICAL LITERATURE OF INTERNATIONAL LAW 
AND RELATIONS 


AMERICAN BAR ASSOCIATION JOURNAL, June, 1961 (Vol. 47, No, 6). African Con- 
ference on the Rule of Law Held at Lagos, Nigeria, in January (pp. 563-567), Laurence 
AL, Lombard. 

———, July, 1961 (Vol. 47, No. 7). Law in Africa: A Report on the Lagos Confer- 
ence (pp. 685-688), Charles 8. Rhyne. 

——, August, 1961 (Vol. 47, No. 8). A State of War and the Uniform Code of Mili- 
tary Justice (pp. 792-798), George L. Richardson. 

——~, September, 1961 (Vol. 47, No. 9). The Ninth Session of the Hague Conference 
on Private International Law (pp. 909-912), James C. Dezendorf. 

———, SECTION oF INTERNATIONAL AND COMPARATIVE LAW BULLETIN, May, 1961 (Vol. 

5, No. 2). International Antitrust Landmarks: Consent Decrees in the Oil Cartel Case 
(pp. 26-30), James T. Haight; Constitutional Problems (pp. 30-34); The Hague Acad- 
emy of International Law 1961 Session (pp. 39-42), Thomas B. Moorehead and Philip 
Cherry. 
, SECTION OF INTERNATIONAL AND COMPARATIVE LAW BULLETIN, July, 1961 (Vol. 
5, No. 3). Regional Meeting, American Society of International Law (pp. 24-33), G. 
W. Haight; First World Law Conference (p. 33); Multilateral Investment Gurantees 
(pp. 36-46), E. H. Van Eeghen; Cuban Measures Affecting Foreign Business (pp. 
47-49), Richard C. Allison; Zhe Hague Conference on Private International Law (pp. 
50-53), Philip W. Amram. 

AMERICAN UNIVERSITY LAw Review, June, 1961 (Vol. 10, No. 2). ‘“‘As Determined 
by the United States of America”? (pp. 146-178), Andre Aversa. 

ANNALES DE DROIT INTERNATIONAL MEDICAL, December, 1960 (No. 6). Contrôle de 
l’Application des Conventions Humanitaires en Cas de Conflits Armés (pp. 17-29), Paul 
de La Pradelle and Louis Aureglia; Pool Médical International. Uniformisation des 
Secours en Temps de Guerre (pp. 40-56), J. Voncken, R. Jovanovic, W. Schatzel, A. 
Schickele. 

AOYAMA Law REVIEW,” November, 1959 (Vol. 1, Nos. 1-2). Colombo Plan (pp. 249- 
292), Kiichi Gunji; The Proper Law of the Forum of a Juristic Act Dispatched from a. 
Place Governed by a Different Law (pp. 293-314), Iwataro Kubo. 

ARCHIV DES ÖFFENTLICHEN Rectits, April, 1961 (Vol. 85, No. 4). Ist die ‘‘ Deutsche 

Demokratische Republik’’ ein Staat? (pp. 363-391), Ekkehart Stein. 
, July, 1961 (Vol. 86, No. 1). Das Minderheitsvotwm im Kollegialgericht— 
Bekanntgabe oder Geheimhaltung? (pp. 39-62), Kurt H. Nadelmann; Zulässigkeit und 
Schranken Stillschweigender Bundessustandigkeiten im gegenwärtigen Deutschen Ver- 
fassungsrecht (pp. 63-94), Norbert Achterberg. 

THE BULLETIN (Bonn), May 9, 1961 (Vol. 9, No. 18). Towards European Teamwork 
(p. 1). 

——, May 16, 1961 (Vol. 9, No. 19). “<A New World Economic Era’: Bonn’s Pol- 

icy on Foreign Aid (pp. 1-2}, Ludwig Erhard; Bonn’s Suggestions to NATO (p. 4); 
Germany, Poland, the Oder-Neisse Line (p. 5). 
, June 6, 1961 (Vol. 9, No. 21). Free World’s Capitals Unite in Aid to India 
(pp. 1-2); Germany and the Eichmann Case: An Overseas Analysis (pp. 4-5), AFL- 
CIO Department of International Affairs; Count Luckner, the ‘‘Sea Devil’’ (pp. 7-8). 
, June 18, 1961 (Vol. 9, No. 22). Standing Up to the Soviet Ultimatum (pp. 
1-2), Konrad Adenauer; Towards a Closer Association of the Fyce Peoples (p. 4), Franz 
Meyers. 
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, June 20, 1961 (Vol. 9, No. 23). ‘‘Not Germany, but Her Partition, Causes Ten- 
sion’? (pp. 1-2); The Limitations of National Politics (p. 4), Franz-Josef Strauss. 

, June 27, 1961 (Vol. 9, No. 24). Rusk’s Statement Welcomed: ‘‘ Divided Ger- 
many, Not Free Berlin, Is Abnormal’? (pp. 1-2). 

, July 4, 1961 (Vol. 9, No. 25). Germany’s Proposals for Peace in Central 
Europe (pp. 1-2, 7), Eugen Gerstenmaier; The Lessons of the Eichmann Trial (p. 4); 
Aid for the United Arab Republic (p. 5). 

, July 11, 1961 (Vol. 9, No. 26). Partitioned Germany: Key to a Partitioned 
World (p. 1); Dangerous Times Ahead (pp. 1-2), Konrad Adenauer. 

, July 18, 1961 (Vol. 9, No. 27). Let There Be One Peace Treaty with a Single 
German People (pp. 1-2, 5); The German Resistance Movement against Dictatorship 
(pp. 7-8). 

, July 25, 1961 (Vol. 9, No. 28). Towards Closer Intra-Euwropean Political Co- 
operation (pp. 1-2). 

, August 1, 1961 (Vol. 9, No. 29). Bonn Welcomes Washington’s Initiative in 
Europe (pp. 1-2); Can the U.S.S.R. Sign a Treaty with Itself? (p. 3); ‘‘Time to Take 
the Political Initiative’’ (p. 5), Franz-Josef Strauss. 

——-, August 8, 1961 (Vol. 9, No. 30). Bonn Welcomes U. K.’s Attitude Towards 
Common Market (pp. 1-2); 1811-1961: Milestones of the Rise and Fall of Liberalism 
in Silesia (p. 5). 

, August 15, 1961 (Vol. 9, No. 31). Communists Violate Berlin Agreements (pp. 
1-2, 4). 

, August 29, 1961 (Vol. 9, No. 33). Positive Measures in Berlin (pp. 1-2), Lud- 
wig Erhard; The Neutral Nations’ Stake in Berlin (pp. 2-3); ‘‘ Berlin Remains a Four- 
Power City’? (p. 3). 

—-—, September 5, 1961 (Vol. 9, No. 34). Trying to Create 2 Germanies (pp. 1-2); 
Atomic-Arms Tests in the U.S.S.E. (p. 2). 

BULLETIN DE DROIT TCHECOSLOVAQUE, September, 1960 (Vol. 18, Nos. 1-2). Les 
Questions Posées par la Propriété dans la Nouvelle Constitution de la République So- 
cialiste Tchécoslovaque (pp. 47-54), Viktor Knapp. 

BULLETIN OF MARINE SCIENCE, NIHON Untversity,* March, 1959 (No. 1). The Laws 
on the Estent of Territorial Sea (pp. 85-126), Eiichi Fukatsu; ‘‘Priority’’ of Coastal 
States in the Law of the Sea of the United Nations and the Convention on the Conti- 
nental Shelf (pp. 127~188), Akira Nakazawa. 

BULLETIN OF SHIZUOKA UNIVERSITY, LIBERAL ARTS CoLLEecr,* December, 1958 (No. 

T). Boycott in International Relations (pp. 91-118), Kenji Otomo. 
` CHvo Law Revirw,* Mareh, 1958 (Vol. 65, No. 3). The International Convention 
Relating to the Limitation of Liability of Owners of Seagoing Vessels and Other Con- 
ventions (pp. 48-54), Sozo Komachiya. 

——-, June, 1958 (Vol. 65, No. 6). The International Convention Relating to the 
Limitation of Liability of Owners of Seagoing Ships (pp. 16-48), Sozo Komachiya. 

——, July, 1958 (Vol. 65, No. 7). The International Convention Relating to the Lim- 
itation of Liability of Owners of Seagoing Ships (pp. 1-25), Sozo Komachiya. 

, August, 1958 (Vol. 65, No. 8). Problems of the Application of Foreign Con- 
flicts Rules (pp. 1-12), Saburo Kuwada. 

, September, 1958 (Vol. 65, No. 9). Problems of the Application of Foreign > 
Conflicts Rules (pp. 40-56), Saburo Kuwada. 

——~—, January, 1959 (Vol. 66, No. 1). The Relation between Regional Arrangements 
and Collective Self-Defense, with Reference to the American-Japanese Security Pact (pp. 
17-44), Kosaku Tamura. 

——, September, 1959 (Vol. 66, No. 9). International Validity of an Unconstitu- 
tional Treaty (pp. 1-29), Sakutaro Kyozuka. 

COLUMBIA Law Review, June, 1961 (Vol. 61, No. 6). International Aspects of Fed- 
eral Civil Procedure (pp. 1031-1072), Hans Smit; Legal Aspects of Reconnaissance in 
Airspace and Outer Space (pp. 1074—1102}. 
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La COMUNITÀ INTERNAZIONALE, April, 1961 (Vol. 16, No. 2). La Convenvione di 
Vienna sulle Relazioni Diplomatiche (pp. 247-273), Adolfo Maresca; Problemi e Prospet- 
tive di Coesistenza fra Oriente e Occidente (pp. 274-302), Glauco Della Porta; Una 
Tappa nell’Evoluzione dell'Impero Britannico: La Creazione dello Stato di Singapore 
(pp. 303-323), Veniero Babini. 

DIRITTO INTERNAZIONALE, January, 1961 (Vol. 15, No. 1). Le Comunità Europee e 
gli Ordinamenti Interni degli Stati Membri (pp. 3-16), Giorgio Balladore Pallieri; 
L’Esecuzione nell’Ordinamento Italiano degli Atti Internazionali Istitutivi della Comu- 
nità Economica Europea e dell’Euratom (pp. 17-25), Mario Miele; Dell’Uniformita 
nell’Interpretazione dei Sistemi di Diritto delle Comunità Europee (pp. 26-43), Walter 
Zaunini; Le Regole di Concorrenza Applicabili alle Imprese della Comunità Economica 
Europea (pp. 48-68), Ugo Draetta; Il Caso Flegenheimer (pp. 69~86), Franco Mosconi; 
La Prima Senienza della Corte Europea dei Diritti del’ Uomo (pp. 87-88), G. B. P.; 
Sulla Personalità delle Organizzazioni Internazionali (pp. 88-89), G. B.; La Seconda 
Conferenza di Ginevra sul Diritto del Mare (pp. 90-94), Tito Ballarino. 

Dex Donavuravum, 1961 (Vol. 6, No. 2). Jugoslawiens Seeschiffahrt und Seeschiffahrts- 
Politik (pp. 188-141), Drago Matkovié; ‘‘Der Föderalismus im Donauraum’’ (pp. 
142-144), Josef A. Tzöbl; Minderheitenschutevertrag, Austreibung und Enteignung der 
Polksdcutschen in CSR (pp. 144-147), Willy Magerstein. 

Dosnisua Law Review,* October, 1958 (No. 49). Fundamental Problems in the Con- 
flict of Commercial Law (pp. 1-18), Zenhachi Okamoto. 

, February, 1959 (No. 51). The Concept of Intervention (pp. 1~14), Yu Taka- 





hashi. 

DUKE Law JOURNAL, Spring, 1961 (Vol. 1961, No. 2). The Status of Foreign Cor- 
porations: Effect Given ‘‘ Equal Treatment’? Statutes (pp. 274-286); The IMCO Opin- 
ion: A Study in Treaty Interpretation (pp. 287--301). 

, Summer, 1961 (Vol. 1961, No. 3). The Eichmann Trial: Some Legal Aspects 
(pp. 400—420), Hans W. Baade. 

EGYPTIAN REVIEW Or INTERNATIONAL Law, 1960 (Vol. 16). The Definition of War 
(pp. 1-14), R. R. Baxter; Un Précurseur de Organisation Internationale: Al Kawakibi 
(pp. 15-22), B. Boutros-Ghali; L’Utilisation des Faux des Bassins Fluviaux Interna- 
tionaux (pp. 23-40), Juraj Andrassy; Le Role de l’Organisation des Nations Unies dans 
Élaboration du Droit de la Mer (pp. 41-51), Badr Kasme; The Justiciability of Inter- 
national Dispules (pp. 52-59), Issam A. Azzam; On the Jurisdiction of the Egyptian 
Prize Court, 1948-1960 (pp. 60-67), Johannes Trappe; Le G. P. R. A. et la Ligue Arabe 
(pp. 68-69), B. B. G.; The Cleopatra Case (pp. 70-75), J. Y. B.; The Hamburg Con- 
ference August 7-13, 1960 (pp. 76-81); Georges Scelle (p. 108), B. Boutros-Ghal. 

EUROPA ARCHIV, April 25, 1961 (Vol. 16, No. 8). ‘‘New Deal’’—‘‘New Look’’— 
‘*New Prontier.’? Zum Regierungswechsel in den Vereinigten Staaten (pp. 181-183), 
Wilhelm Cornides; Die Wirtschafipolitische Konzeption der Regierung Kennedy (pp. 
184-206), Joachim Willmann. 

, May 10, 1961 (Vol. 16, No. 9). Die französische Atombewaffnung im Spiegel 
der Parlamentarischen Debatien (pp. 207-218), Walter Schütze; Die Haltung der Com- 
monwealth-Lander zur Europäischen Integration (pp. 219-230), Herbert Schneider; Zur 
Kommunistischen Weltpolitik und ihren Inneren Voraussetzungen, Hinweise auf Neuer- 
sehcinungen scit dem 20, Parteikongress (pp. 231-240), Erich Kordt. 

, May 25, 1961 (Vol. 16, No. 10). Wandlungen der Britischen Haltung gegenüber 
Afrika (pp. 241-248), Kenneth Younger; Hine Neue dra der Wirtschaftlichen Zusam- 
menarbeit des Westens (pp. 249-258), John W. Tuthill; Sozialismus und Krieg. Be- 
trachtungen über die Ideologische Auseinandersetzung der Jugoslawischen und Chines- 
ischen Kommunisten (pp. 259-264), Harry Schleicher. 

, June 10, 1961 (Vol. 16, No. 11). Über die Teilnahme an der Nuklearen Rüstung 
(pp. 265-281), Albert Wohlstetter; Paradozien der Inneren eund Auswärtigen Politik 
Japans (pp. 283-300), Gottfried-Karl Kindermann. 
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, June 25, 1961 (Vol. 16, No. 12). Von Bandung bis Kairo. Das Zustandekom- 
men der Afro-Asiatischen Zusammenarbeit (pp. 301-312), R. J. Guiton; Uber die Teil- 
nahme an der Nuklearen Rüstung (pp. 313-328), Albert Wohlstetter; Hntwicklungslander 
und Wirtschafiswachstum (pp. 329-338), Werner Kédderitzsch. 

, July 10, 1961 (Vol. 16, No. 13). Zum Politischen Charakter der Europäischen 
Wirtschaftsgemeinschaft (pp. 389-344), Norbert Kohlhase; Der Weg der Algerischen 
Nation. Geistige und Soziologische Aspekte des Algerien-Konfliktes (pp. 345-354), 
Fritz Steppat; Paradoxien der Inneren und Auswärtigen Politik Japans (pp. 355-364), 
Gottfried-Karl Kindermann. 

, July 25, 1961 (Vol. 16, No. 14). Berlin—und Was Dann? (pp. 369-378), Wil- 
helm Cornides; Für und wider den Beitritt Grossbritanniens zur EWG (pp. 379-390), 
Uwe Kitzinger; Praktische Möglichkeiten der Entwicklungshilfe in Afrika (pp. 391- 
401), Helmut Allardt. 

, August 10, 1961 (Vol. 16, No. 15). Grundfragen der Aussenpoliti heute. Ein 
Weltpolitischer Rundblick (pp. 407-416), Günter Henle; Griechenland und die Euro- 
päische Integration. Die Assoztierung Griechenlands mit der EWG als Beispiel Euro- 
päischer Entwicklungshilfe (pp. 417-426), Norbert Welter; Theorie und Praxis im 
Sowjetischen Vokerrecht (pp. 427-480), Curt Gasteyger. : 

EXTERNAL AFFAIRS REVIEW, December, 1960 (Vol. 10, No. 12). World Refugee Year 
(pp. 3-9). 

——, January, 1961 (Vol. 11, No.1). Algeria—The January Referendum (pp. 6~11). 
, February, 1961 (Vol. 11, No. 2). Recent Developments in Cuba (pp. 3-13); 
United Nations Seminar on Human Rights (pp. 14-18). 

FOREIGN SERVICE JOURNAL, June, 1961 (Vol. 38, No. 6). New Frontier—South (pp. 
26-27), Maurice Joyce Broderick; The Future of Foreign Aid (pp. 30-35), W. W. 
Rostow; Limitations on American Diplomacy (pp. 52-53), Sir William Hayter. 

, August, 1961 (Vol. 88, No. 8). Reflections on Recent Events (pp. 26, 34, 52), 
J. Wiliam Fulbright. 

, September, 1961 (Vol. 38, No. 9). Guerrilla Warfare in the Underdeveloped 
Areas (pp. 23-24, 28), W. W. Rostow; Generals, Guerrillas, and Diplomats (pp. 30, 
32-33), Edward E. Rice; Social Reform and Revolution (pp. 45-50), Theodore Geiger; 
Lhe Ambassador as Administrator (pp. 53-54), David Anderson; A Different River (p. 
55), Robert J. Schubach. 

Dig FRIEDENS-WarTE, 1961 (Vol. 56, No. 1). Die Generalakte von New York und 
Genf als Streitschlichtungsvertrag der Vereinten Nationen (pp. 1-33), Karl Heinz Kunz- 
mann; Lazistentialismus und V dlkeranndherung (pp. 34-42), Paul Honigsheim; Sebastian 
Francks ‘‘ Krief-Bichlin des Friedes’’ (pp. 43-60), Gerhard Miiller. 

Fukuoka University Law Review,* July, 1958 (Vol. 3, No. 2). On Economic and 
Social Co-operation in the United Nations (pp. 137—158), Yukio Watanabe. 

, Twenty-Fifth Anniversary Commemoration Issue, October, 1959. Approach to 
the International Law for Maintenance of Peace (pp. 33-60), Yukio Watanabe. 

HARVARD Law Review, May, 1961 (Vol. 74, No..7). The ‘Nationality’? of Inter- 
national Corporations Under Civil Law and Treaty (pp. 1429-1451). 

——, June, 1961 (Vol. 74, No. 8). The Corporate Alien: Definitional Questions in 
Federal Restraints on Foreign Enterprise (pp. 1489-1551), Detlev F. Vagts. 

HIROSHIMA UNIVERSITY JOURNAL OF POLITICS AND Hconomics,* June, 1959 (Vol. 9, 
No. 1). Recent Arab Unions and the United Nations (pp. 27-44), Tsuruji Kotani. 

HOSEI UNIVERSITY Review or LAW AND POLITICAL ScIENCE,* July, 1958 (Vol. 56, No. 
1). On Termination of War (pp. 1-33), Shigeo Sugiyama. 

——, January, 1959 (Vol. 56, No. 3). Soviet-German Relations in 1933 (pp. 111- 
177), Tomoyoshi Hirai. 

INDIAN JOURNAL OF INTERNATIONAL Law, July, 1960 (Vol. 1, No. 1). The Indian 
Merchant Shipping Act, 1958, and International Law (pp. 10-32), Nagendra Singh; 
Lhe United Nations’ Comvention on International Commercial Arbitration, 1958 (pp. 
33-37), ©. V. L. Narayan; The Diversion of International Rivers (pp. 38-52), J. S, 
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Bains; The Advisory Jurisdiction of the International Court of Justice (pp. 53-66), K. 
Krishna Rao; Some Reflections on the Term ‘‘State’’ with Reference to Article 84 of 
the Statute of the International Court of Justice (pp. 67-74), R. K. Dixit; Defining 
‘‘ Domestic Jurisdiction’’ (pp. 75-83), M. S. Rajan; Reservations to Multilateral Con- 
ventions: (pp. 84-91), R. P. Anand; (pp. 92-99}, K. Narayana Rao; The International 
Law Commission’s Views (pp. 100-114), M. K. Nawaz; The Modern State and Inter- 
national Law (pp. 116-127), V. K. Krishna Menon. 

——., October, 1960-January, 1961 (Vol. 1, Nos. 2-3). Trends and Developments in 
International Law in the Twentieth Century (pp. 167-177), Philip C. Jessup; Some As- 
pects of the Future Activity of the United Nations (pp. 178-183), Erik Castrén; Inter- 
national Law in India: Ancient India (pp. 184-192), C. J. Chacko; The Protection of 
Private Property in the Law of Belligerent Occupation (pp. 193-224), Georg Schwarzen- 
berger; I.L.O. Maritime Conventions and India (pp. 225-238), Nagendra Singh; Water 
Law Principles in the Chinese Legal System (pp. 239-275), Dante A. Caponera; The 
Rule of Law and Economic Inequalities among Nations (pp. 276-291), K. Hanumantha 
Rao Darja; Judge Philip Caryl Jessup (pp. 292-293), C. J. C.; The World Court’s Judg- 
ment on Portugal’s Request for Access to Dadra and Nagar Aveli (pp. 293—299), C. J. 
Chacko; The Hague Academy of International Law (pp. 300-301), J. S. Bains; The 
Question of the U-2 Incident and International Law (pp. 301-307), K. Ahluwalia, 

INSTITUTE or INTERNATIONAL AFFAIRS MEMOIRS (Aichi University),* December, 1958 

(No. 26). New China’s Policy to Japan and its Present Stage (pp. 75-92), Teiiehi 
Tkegami. 
, October, 1959 (No. 28). The British Commonwealth and India (pp. 1-10), 
Keishiro Irie; Character of the Sepoy Rebellion (the Indian Revolt of 1857-59)—Review 
of the Recent Researches in India (pp. 11-30), Masasi Suzuki; Panjab, Kashmir and 
China in the First Half of the 19th Century (pp. 31-52), Chusei Suzuki. 

INTERNATIONAL AND COMPARATIVE LAW QUARTERLY, April, 1961 (Vol. 10, No. 2). 

Fundamental Rights in the New Commonwealth (pp. 215-237), 8. A. de Smith; Com- 
pensation Treaties between Communist States (pp. 238-254), Alfred Drucker; The Con- 
vention Relating to the Status of Stateless Persons (pp. 255-264), Paul Weis; Service 
and Evidence Abroad (under English Civil Procedure) (pp. 284-304), B. A. Harwood 
and Lord Dunboyne; Honduras v. Nicarague—Decision of the International Court of 
Justice (pp. 328-337), D. H. N. Johnson; The Government of the Netherlands v. The 
Migh Authority of the European Steel Community—Decision of the Court of Justice of 
the European Communities (pp. 337-338), D. G. Valentine; Batradition—A Postscript 
to Re Caborn-Waterfield (pp. 339-344), Paul O’Higgins; Bight of an Individual to Sue 
under a Treaty—Decision of the Austrian Supreme Court (pp. 344-346), Paul Abel; 
Irish Law in English Courts (pp. 350-353), A. H. Hudson. 
, July, 1961 (Vol. 10, No. 3). Charitable Trusts and the Conflict of Laws (pp. 
3885-400), V. T. H. Delany; Jurisdiction over the Non-Resident doing Business in Eng- 
land (pp. 401-420), David L, Campbell; Companies and Taxation in the Common Mar- 
het: A Conference Report (pp. 454-468), P. B. Keenan; Protection of Private Foreign 
Investment: Examination and Appraisal (pp. 469-494), Earl Snyder; The Interhandel 
Case (pp. 495-547), K. R. Simmonds; The Contemporary Practice of the United King- 
dom in the Field of International Law-—-Survey and Comment (pp. 548-586), E. Lauter- 
pacht; Developments since the Geneva Conferences of 1958 and 1960: Anglo-Scandi- 
navian Agreements concerning the Territorial Sea and Fishing Limits (pp. 587-597), 
D. H. N. Johnson; The United Nations Conference on Diplomatic Intercourse and Im- 
munities (pp. 597-600), D. H. N. Johnson; European Court of Human Rights—The 
Lawless Case (pp. 616-619), D. J. Harris; The Agreement Creating an Association 
between the European Free Trade Association and Finland (pp. 619-621), D. G. Valen- 
tine; Diplomatic Immunity—Fugitive Offenders Act, 1881: Three Recent Cases involv- 
ing the Indian High Commission (pp. 621-624), Michael Mann; Admiralty Jurisdiction 
in India (pp. 637-640), J. Duncan M. Derrett; Irish Law im English Courts—A Re- 
joinder (pp. 640-642), G. D. Nokes. 
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INTERNATIONAL AFFAIRS, April, 1961 (No. 4). Illusory Security and a Real Danger 
(pp. 32-36, 54), E. Menclewski; The Pentagon’s Activity in the ‘‘Back-Yard’’ (pp. 
45-50, 54), G. Loveiko; Is There a Way Out? (pp. 51-54), Commentator; Looking for 
a Higher Bid? (pp. 55-56), A. Irandoust; Scientists and the Struggle for Peace, Hap- 
piness and Progress (pp. 57-58), N. Semyonov; The Disarmament Battle Must Be Won! 
(pp. 61-68), Edouard Depreux; Operation ‘‘Manna’’ and Its Consequences (pp. 65-70), 
S. Madzojewski; U. S. Monopolies’ ‘‘ Control Centre’? in Europe (pp. 71-75, 108), L. 
Sabelnikov; Colonialist Intrigues (pp. 84-85), M. Kolev; Consolidation of the Patriotic 
Forces (pp. 86-87), D. Yakovlev; No Bridges Built (pp. 87-89), V. Mulin; Attempts to 
Obstruet International Trade (pp. 92-93), V. Pavlov; A Jarring Note (pp. 94-96), Y. 
Plotnikov; What Does London Mean to Do? (pp. 97-99), K. Grigoryev. 

——-, May, 1961 (No.5). Break-through into Space and the Destiny of Man (pp. 3-8, 
16), A. Sovietov; The Reverse Side of U.S.-Japanese ‘‘Friendship’’ (pp. 17-23), M. 
Markov; The Oil Empire Faces a Crisis (pp. 29-36), R. Andreasyan and A. Elyanov; 
NATO: Watchdog of Colonialism (pp. 60-64), Y. Nalin; Good Traditions Should Be 
Kept Up (pp. 65-66), Commentator; Disarmament Forum: Non-Physical Inspection 
Techniques (pp. 67-69), Jay Orear; From the Prehistory of the Second World War (pp. 
72-78), M. Andreyeva and K. Dmitrieva; Guantanamo: U. S. Naval Base in Cuba (pp. 
84-85, 99), A. Olan; Is ‘‘ Peace Corps”? for Peace? (pp. 94-96), I. Mikuson; The Com- 
mon Market v. Independence (pp. 96-98), N. Podporin. 

, June, 1961 (No. 6). Disarmament Talks: Truth and Fiction (pp. 3-14), G. 
Andreyev; The Bankruptcy of Washington’s Latin American Policy (pp. 15-20), Trini- 
dad Martillo; Pentagon’s ‘‘New’’ Concepts (pp. 21-24), A. Yeremenko; ‘‘Interde- 
pendence’’ or Subordination? (pp. 25-30), V. Nekrasov; NATO: Military Train in 
an Impasse (pp. 31-38), N. Isayev; Colonialism Behind the Screen of the Common 
Market (pp. 39-44), A. Goncharov; Groping in the Dark (pp. 45-50, 94), M. Kobrin; 
Vienna Convention on Diplomatic Relations (pp. 51-56), G. Tunkin; Space Exploration 
and International Relations (pp. 57-63), Y. A. Korovin, G. I. Pokrovsky, F. T. Orekhov, 
Sh. P. Sanakoyev, G. P. Zhukov et al.; A Behest for Future Generations (pp. 64-69), 
D. Melnikov; Wartime Diplomatic Missions (pp. 70-79), A. Y. Bogomolov; The African 
Peoples Forge Unity (pp. 80-84), I. Potekhin. 

, July, 1961 (No. 7). The Principal Problems of the Time (pp. 3-9); Interna- 
tional Law Today (pp. 18-22), Y. Korovin; NATO’s Nuclear-Missile Problems (pp. 
28-27), S. Illarioniv; In a Morass of Illusions (pp. 34-36), K. Zilliacus; Disarmament 
and European Security (pp. 51-56), O. Dlusski; Peaceful Coexistence—The Only Way 
to European Security (pp. 56-59), V. Sojak; West Germany and NATO (pp. 70-72), 
'D. Melnikov; A Peace Treaty and European Security (pp. 77-80), P. Kryukov; The 
United States and Western Europe—Lessons and Prospects (pp. 84-86), I. Inozemtsev; 
Wartime Diplomatic Missions. The Winter of 1940-1941 (pp. 90-97), A. Bogomolov; 
Crisis of Colonialism in Central Africa (pp. 98-101), Idris Cox; U. 8. Military Mission 
in Iran and Iranian National Interests (pp. 111-114), L. Alexeyev. 

INTERNATIONAL LABOUR Review, May, 1961 (Vol. 83, No.5). The I. L. O. and Inter- 
national Technical Co-operation (pp. 418-435), Jef Rens; The Effect of Publie Invest- 
ment Policy in Some Economically Developed Countries (pp. 436-458), S. Please. 

, June, 1961 (Vol. 83, No. 6). The Influence of International Labour Conventions 
on Italian Labour Legislation (pp. 576-601), Luisa Riva-Sanseverino. 

INTERNATIONAL ORGANIZATION, Spring, 1961 (Vol. 15, No. 2). The Management of 
Power in the Changing United Nations (pp. 219-235), Inis L. Claude, Jr.; Vers une 
Reforme du Secretariat des Nations Unies? (pp. 236-255), Michel Virally; National 
Representation in the United Nations (pp. 256-266), Richard F. Pedersen. 

INTERNATIONAL POLITICS AND Economics JOURNAL (Aichi University),* July, 1958 
(No. 25). Problem of Representation of the Communist Government of China in the 
International Community (pp. 77-87), Ichiro Kawasaki. 

ITALIAN AFFAIRS, Novémber—December, 1960 (Vol. 9, No. 6). The International La- 
bour Organization (pp. 3257-3260). 
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JAG JOURNAL, June, 1961 (Vol. 15, No. 4). International Law and Open-Ocean Min- 
ing (pp. 55-58, 71), Capt. Robert D. Powers, Jr.; Views on Arms Control (pp. 59-62, 
71-72), Rear Adm. Paul L. Dudley; Nationalism as a Factor in International Relations 
(pp. 63-71), Andrew Gyorgy. 

JOURNAL DU DROIT INTERNATIONAL (CLUNET), April-June, 1961 (Vol. 88, No. 2). Za 
Pensée de Georges Scelle et ses Possibilités d’Application à quelques Problèmes Récents 
de Droit International (pp. 350-374), Lazare Kopelmanas; Une Innovation Française 
én Droit Fiscal: le Pouvoir d’Imposition Issu des Traités Internationaux (pp. 376-398), 
Gilles Dalimier; Note sur la Loi Hongroise V de 1957 sur la Nationalité (pp. 400-402), 
Paul Szigeti; Bulletin de Jurisprudence Frangaise (pp. 404-434), Barthold Goldman, 
Gérard Lyon-Caen, R. Pinto and A. Ponsard; Chronique de Jurisprudence Française 
(pp. 436-456), B. Goldman and J. B. Sialelli; Chronique de Jurisprudence Suisse (pp. 
458-504), Pierre Lalive; Bulletin de Jurisprudence Marocaine (pp. 506-538), Paul 
Decroux; Chronique de Jurisprudence Tunisienne (pp. 540-564), Jean-Maurice Verdier. 

JOURNAL OF THE ASSOCIATION OF LEGAL, POLITICAL AND Economic Sormnces (Aichi 
University),* March, 1958 (Nos, 21-22). Jurisdiction in International Divorce (pp. 
185-214), Junkichi Koshikawa. 

, October, 1959 (No. 28). Establishment of Civil Procedure Law of Foreign 
Cases in Japan (pp. 205-221), Junkichi Koshikawa. 

JOURNAL OF CIVIL Procrepurs,* October, 1958 (No. 5). A Study on the International 
Lawsuit for Divorce (pp. 78-109), Takeshi Nakamura. 

JOURNAL OF THE INTERNATIONAL COMMISSION OF JuURISTS, Spring, 1961 (Vol. 3, No. 
1). From Delhi to Lagos (pp. 3-8), Jean-Flavian Lalive; The Significance of the Lagos 
Conference (pp. 22-24), Gabriel d’Arboussier; Reflections on the Law of Lagos (pp. 
25-28), T. O. Elas. 

JOURNAL OF INTERNATIONAL Law AND DipLtomacy (Tokyo University),* February, 
1958 (Vol. 56, Nos. 3-4). Japan’s Admission to the U. S. and the Southern Islands 
(pp. 1-17), Ko Minagawa; The Basis of America’s Administrative Authority (pp. 
18-41), Kisaburo Yokota; The Structure and Function of the Ryukyus’ Administration 
(pp. 42-80), Toshihiko Shinjo; The Bonins Problem (pp. 81-100), Kenzo Kawakami; 
The Right of Diplomatic Protection (pp. 101-119), Tsuruji Kotani; The Status of the 
Ryukyuans (pp. 120-140), Saburo Kuwada; The Problem of Land in the Ryukyus Used 
for Military Purposes (pp. 141-164), Ichiro Kato; The Status of Sunken Shipping in 
the Ryukyus (pp. 165-190), Keishiro Irie; The Return of the Amami Archipelago (pp. 
191-209), Yasuo Yamashita; The Leased Territories in China (pp. 210-226), Toshio 
Ueda; Saarland (pp. 227-256), Shigeki Miyazaki; Cyprus (pp. 257-278), Ko Nakamura. 

, June, 1958 (Vol. 57, No. 2). Recognition of Foreign Corporations by Treaties 
(pp. 1-28), Ryoichi Yamada; The Treaty Establishing the European Coal and Steel 
Community Comment and Translation, pp. 61-93), Kazuo Sato. 
, August, 1958 (Vol. 57, No. 3). The Fishery Problem between Soviet Russia 
and Japan (pp. 1-20), Zengo Ohira; Methoden der Vereinhettlichung des Kollisions- 
rechits—Finheitsgesetze und internationale Vertrage (pp. 21-35), K. H. Nadelmann and 
Keiro Sawaki; The Harbin Revolution, 1917—A Study in the Context of International 
Politics (pp. 36-83), Hiroharu Seki. 
, September, 1958 (Vol. 57, No. 4). The Problem of Specialization in Private 
International Law (pp. 1-82), Masato Miura; The Harbin Revolution, 1917—A Study 
in the Context of International Politics (pp. 81-120), Hiroharu Seki. 
, December, 1958 (Vol. 57, No. 5). Some Considerations on the Problem of Non- 
Agreation (pp. 1-27), Hirohiko Kaizuma; Recent Theories of Vested Rights in Private 
International Law (pp. 28-55), Masaru Nishi; The Doctrine of the ‘‘ Military Ob- 
jeetive’’ in the Theories of International Law since World War II (pp. 56-92), Masahiko 
Kido. 

——, March, 1959 (Vol. 57, No. 6). The Japanese and Chinese Fishery Problems 
(pp. 1-27), Terumichi Kuwabara; Legal Structure of Recognition of States and Gov- 
ernments-——LThe Theory and Practice of de facto recognition (pp. 28-83), Yoshio Hirose. 
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——-, May, 1959 (Vol. 58, Nos. 1-2). The Breadth of the Territorial Sea and Inter- 

national Law (pp. 1-26), Kisaburo Yokota; Decision-Making Process in the Fifth Com- 
mittee of the U. N. Conference on the Law of the Sea (pp. 27-35), Michio Seki; Con- 
vention on the Territorial Sea and the Contiguous Zone (pp. 36-71), Ko Nakamura; 
Convention on the High Seas (pp. 72-100), Hideo Takabayashi; Convention on the Con- 
tinental Shelf (pp. 101-123), Shigeru Oda; Convention on Fishing and Conservation of 
the Living Resources of the High Seas—Its Effect and Limit (pp. 124-154), Shigeru 
Oda; Optional Protocol of Signature and Final Provisions of Hach Convention (pp. 155- 
158), Ko Minagawa. 
, July, 1959 (Vol. 58, No. 3). A Comparative Study of the Definition of Dis- 
engagement (pp. 1-21), Masakuma Uchiyama; Historical Construction of the Exclusive 
Right of Fisheries (pp. 22-54), Soji Yamamoto; A Consideration of the Jurisdiction of 
Courts (pp. 55-82), Keiro Sawaki. 

———, September, 1959 (Vol. 58, No. 4). On the Legal Status of Outer Space (pp. 
35-58), Fumio Ikeda; Historical Construction of the Exclusive Right of Fisheries (pp. 
58-86), Soji Yamamoto; Peaceful Uses of Outer Space and Its Legal Status (pp. 87- 
119), Yuichi Takano. 

—-—, November, 1959 (Vol. 58, No. 5). Strategic Value of the St. Lawrence Seaway 
(pp. 56-77), Masao Takanashi. 

JUGOSLOVENSKA REVIJA ZA MEĐUNARODNO PRAVO, 1960 (Vol. 7, No. 3). Proučavanje 
Međunarodnih Odnosa u Francuskoj (pp. 445-453), Jean-Baptiste Duroselle; Easma- 
tranja o Fišestranoj Diplomatiji (pp. 455-460), Branko Lukač; Međunarodno Privatno 
Pravo u Svetlosti Dosađdašnjih Iskustava (pp. 462-493), Slavko Stojković; Program 
Saveza Komunista Jugoslavije i Međunarodno Pravo (pp. 499-504), Stanko Peterin; 
Riječka Pravila u Odnosu na Odredbe Bruxelleskih Konvencija (pp. 504-520), Emilio 
Pallua and Branko Jakaša; Deveto Zasedanje Haske Konferencije za Međunarodno 
Privatno Pravo (pp. 522-529), Mihailo Jezdić; Novi Činioci u Postupanju sa Posloda- 
vačkim Predstavnicima iz Socijalističkih Zemalja u Medunarodnoj Organizaciji Rađa 
(pp. 529-538), Borislav Blagoev; Alejandro Alvarez—In Memoriam (pp. 548-550), 
Juraj Andrassy; 49. Konferencija International Law Association (pp. 550-556), Smilja 
Avramov and Bogdan Babović; Astronautidko Pravo na III Kolokvijumu Prava Nađ- 
vazdusnog Prostora Odrzanom u Okviru XI Kongresa Medunarodne Astronauticke 
Federacije u Stokholmu (14-20 Avgusta 1960) (pp. 556-559), Mihailo Smirnov; Re- 
zultati 44 Zasedanja Medunarodne Konferencije Rada (pp. 560-563), Borislav Blagoev; 
Osnivanje Međunarodnog Instituta za Socijalne Studije (p. 563), Borislav Blagoev. 

Jus, June, 1961 (Vol. 12, No. 2). Verso Organizzazione Pubblica Internazionale 
(pp. 165-174), Giorgio Balladore Pallieri; Considerazioni Comparative sull’Adozione in 
Diritto Internazionale Privato (pp. 255-282), Rodolfo De Nova; Scrittori di Diritto 
Naturale (pp. 283-285), Biondo Biondi; L’Idennita di Espropriazine (pp. 288-312), 
Gustavo Vignocchi, 

Kansal University Law Revizw,* February, 1959 (Vol. 8, No. 5). The Outbreak 
of European War II and Hitler’s Diplomacy (pp. 14-35), Heiichiro Kawasaki. 

, March, 1959 (Vol. 8, No. 6). Non-Recognition of Non-Domiciliary Jurisdiction 
(pp. 88-104), Shoichi Honnami. 

KEIO UNIVERSITY JOURNAL OF Law, Po.iTics AND SocroLoGy,* April, 1958 (Vol. 31, 
No. 4). Tanaka Cabinet’s China Policy (pp. 1-13), Kikuo Nakamura. 

——, September, 1958 (Vol. 31, No. 9). A Criticism of F. Roosevelt’s Far Eastern 
Policy (pp. 1-18), Masakuma Uchiyama; Tanaka Cabinet’s China Policy (pp. 19-50), 
Kikuo Nakamura. 

, May, 1959 (Vol. 32, No. 5). The Evolution of Peace Organizations in American 
States, and Its Relation to the United Nations (pp. 26-50), Toshihiko Kagawa. 

——, September, 1959 (Vol. 32, No. 9). Proposals for the Codification of Historic 
Bays—in connection with the Memorandum concerning Historic Bays by the U. N. Secre- 
tariat (pp. 1-82), Ko Nakamura. 











* In Japanese. . Í 


1961] PERIODICAL LITERATURE OF INTERNATIONAL LAW 1053: 


KOBE Law JOURNAL,* March, 1958 (Vol. 7, No.4). Capacity in Private International 
Law (pp. 691-731), Masaru Nishi. 

, July, 1958 (Vol. 8, No.1). The Anglo-Soviet Negotiations in 1939 (pp. 1-25), 
Masao Onoe. 

—~—, October, 1958 (Vol. 8, No. 2). Anglo-Russian Negotiations since the Spring of 
1939 (pp. 221-254), Masao Onoe. 

—---, December, 1958 (Vol. 8, No. 3). Russo-German Negotiations since the Spring 
of 19389 (pp. 355-383), Masao Onoe. 

———, March, 1959 (Vol. 8, No. 4). Swiss, Greek, Egyptian and Syrian Private Inter- 
national Law Provisions and the Montevideo Treaty Relative to International Civil Law 
(pp. 639-675), Taro Kawakami. 

KOBE JOURNAL OF ECONOMICS AND BUSINESS ADMINISTRATION,* November, 1959 (Vol. 
100, No. 5). The Release of M. Litvinov and the Turning Point of the Foreign Policy 
of Soviet Russia (pp. 607-626), Masao Onoe. 

KYUSHU JOURNAL oF Law anD Pouitics,* March, 1958 (Vol. 24, No, 4). Positive 
Neutralism in Asian and Arab Area (pp. 33-58), Sakahiko Tanigawa. 

——~, Mareh, 1959 (Vol. 25, Nos. 2-4). On Causa Materialis Belli in the Theory of 

Albericus Gentilis (pp. 329-348), Fujio Ito. 
, December, 1959 (Vol. 26, No. 2). Characteristics of the Theory of Bellum 
Tustum in Deeretum Magistri Gratiani (pp. 1-24), Fujio Ito; An Aspect of Air Car- 
rier’s Liability on the ‘‘dol ou faute lourde’? of the Air Carrier (pp. 99-118), Keiichi 
Takada. 

MANAGEMENT AND Economics (Nagasaki University),* February, 1958 (Vol. 37, No. 
4), The Admission of States to Membership in the United Nations and Related Prob- 
lems Viewed from the Theory of Misuse of Right (pp. 117-140), Kaoru Najima. 

, July, 1958 (Vol. 38, No. 1). Present Day’s Juridical Retrospect on the Right 
of Innocent Passage as Appeared in the North Corfu Channel (pp. 71-86), Kaoru 
Najima. 

, October, 1958 (Vol. 38, No. 2). An Analytical Introduction to the Rescarch on 
Abuse of Right in International Law (pp. 95-120), Kaoru Najima. 

———~, October, 1959 (Vol. 39, No. 1). A Study of International Air Law (pp. 103- 
138), Kaoru Najima. | 

———-, December, 1959 (Vol. 39, No. 2). A Study of International Air Law (pp. 93~ 
110), Koru Najima. 

MATSUSHO GAKUEN JUNIOR COLLEGE JOURNAL,* March, 1959 (No. 6). Conclusion of 
State Diplomacy and International Politics (pp. 101-124), Ryozaburo Takeuchi. 

Mri Law Revirw,* January, 1958 (Vol. 31, No. 4). France, Germany and the Saar 
(pp. 67-140), Shigeki Miyazaki. 

, June, 1958 (Vol. 32, No. 1). On the ‘‘Unity of Europe’? (pp. 148-148}, Shi- 
geki Miyazaki; Legal Problems for the Unity of Europe (pp. 149-158), Hans Wiebring- 
haus. 




















, October, 1958 (Vol. 32, No. 2). The Legal Status of the Saarland (pp. 51-90), 
Shigeki Miyazaki. 

, November, 1959 (Vol. 33, No. 3). The Legal Status of the Saarland (pp. 79- 
104), Shigeki Miyazaki. 

Micuican Law Review, April, 1961 (Vol. 59, No. 6). British Antitrust in Action 
(pp. 855-902), Michael Conant. 

NAGOYA JOURNAL OF LAW AND Pouirics,* March, 1958 (No. 11). A Study in the 
Theories of Peaceful Co-Existence (pp. 128-165), Yoshio Menjo. 

, March, 1959 (No. 12). The Middle Hast in World Politics (pp. 11-68), Eiziro 
Yanagisawa. 

NEDERLANDS TIJDSCHRIFT VOOR INTERNATIONAAL RECHT, April, 1961 (Vol. 8, No. 2). 
La Cour Internationale de Justice en 1960. Affaire de la Sentence Arbitrale Rendue 
par le Rot d’Espagne le 23 Décembre 1906 (Honduras e. Micaragua) (pp. 113-128), 
J. H. W. Verzijl; Echtscheiding van Hongaarse Vluchtelingen (pp. 129-143), R. D. 
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Kollewijn; Regional or General International Law? A Misleading Dilemma (pp. 146- 
164), H. F. van Panhuys; Aerial Intrusions and International Law (pp. 165-169), R. 
C. Hingorani. 

, July, 1961 (Vol. 8, No. 3). Nationality of Companies Analysed (pp. 223-239), 
George A. van Hecke; ‘‘Internationaal’’ en ‘‘ Nationaal’? in ons Internationaal Privaat- 
recht (pp. 240-269), W. L. G. Lemaire. 

New Times, May 10, 1961 (No. 19). Algeria: The Revolt That Collapsed (pp. 4-6), 
V. Goncharov; An Island Divided (pp. 7-10), L. Sedin; The Old and the New at the 
Palais des Nations (pp. 11-13), Justas Paletskis; Victim of Its Own Propaganda (pp. 
14-15), G. Bako. 

, May 17, 1961 (No. 20). Victory Day (pp. 1-2); The Laos Conference (p. 2); 
Competition in Space (pp. 3—4), Giorgi Pokrovsky; Underwater Deals (pp. 6-7), Gen- 
nady Kuzmin; The Eichmann Trial (pp. 10-11), N. Milyutin; Colonialist Manoeuvres 
in British Guiana (pp. 13-14), Wilson Wright; American Nazis (pp. 16-17), G. B. 

, May 24, 1961 (No. 21). Vital Issue for the German Nation (pp. 4-5), Johannes 
Dieckmann; The Laos Conference (pp. 6-8), Vadim Listov; Washington’s European 
Policy (pp. 11-12), Y. Nadezhdin; Reaction over Peru (pp. 13-14), L. Kushcheyev; 
Crisis of the Saigon Regime (pp. 16-17), S. Verbitsky; Dark Days in Shipping (pp. 
26-27), M. Burmistrov. 

——, May 31, 1961 (No. 22). Going to Vienna (pp. 1-2); The Laos Conference (pp. 
3-4), Vadim Listov; Imperialist Manoeuvres in the Congo (pp. 5-6), Y. Bochkaryov; 
The South Korean Coup (pp. 14-15), A. Baturin; Nato’s Superman (pp. 18-19), I. 
Sotnikov; The Eichmann Trial (pp. 19-20), N. Milyutin; Oberlander Again (pp. 30-31), 
L. Bezymensky. 

, June 7, 1961 (No. 23). Vienna (pp. 1-2); Americans and the Vienna Meeting 
(pp. 38-5), I. Yermashov; Vice-President in Asia (pp. 11-12), Alexei Leontyev; Angola 
in Flames (pp. 14-15), S. Wolk; The Western Samoa Referendum (pp. 26-27), A. 
Viadimirov. 

, June 14, 1961 (No. 24). Vienna Sidelights (pp. 4-5), V. Zorin and V. Kobysh; 
Towards Broader Co-operation (pp. 6-7), Vasily Emelyanov; Iran: The Urge for Neu- 
trality (pp. 8-9), Y. Zvyagin; Beginning of a Chapter (pp. 10-13), L. Sedin; Pages 
from a Bonn Minister’s Life (pp. 14-17), V. Chernov. 

, June 21, 1961 (No. 25). Soviet-Indonesian Friendship (pp. 1-2); Laos Con- 
ference—One Month (pp. 3-4), Vadim Listov; Conclusion of a Peace Treaty with Ger- 
many and Settlement of the West Berlin Problem on This Basis—Aide-Mémoire of N. 
S. Krushchev (pp. 5-7); Polluting the Seas (p. 11), EF. Polomsky; Then and Now (pp. 
12-15), L. Leontyev; Kenya (pp. 30-31), M. Kozlov. 

, June 28, 1961 (No. 26). Before It Is Too Late (pp. 1-3); At the Wilhelm- 
strasse Tkenty Years Ago (pp. 810), V. Berezhkov; Time for Action (p. 11); Disarma- 
ment: Western Position Unchanged (pp. 14-16), I. Yermashov; Fictitious Vacuum (pp. 
16-17), Antonin Snejdarek; Americans Should Know the Truth (p. 18), Cyrus S. Eaton; 
End of the ‘‘Cod War’? (pp. 22-23), P. Kusheh. 

, July 5, 1961 (No. 27). Searchlight on War and Peace (pp. 1-2), Observer; 
‘‘Zone of Armaments Limitation’’: British Proponents and Opponents (pp. 8-9), K. 
Nikitin; Ireland and the Great Wide World (pp. 10-12), L. Sedin; British Cameroons 
(p. 13), K. Teplov; Belgium without the Congo (pp. 14-16), Vadim Zagladin; Outlook 
for Balkan Co-operation (pp. 16-18), Stamatis Mercouris; Political Background of the 
Common Market (pp. 21-22), K. Popov. 

, July 12, 1961 (No. 28). Out in Their Reckoning (pp. 1-2). 

——, July.19, 1961 (No. 29). A Call to Reason (pp. 1-2); In the Interests of Peace 
(pp. 2-8); Our Foreign Policy and Contacts (pp. 4-5), Pham Van Dong; Under Glass 
(pp. 6-9), A. Leonidov; What Is Happening in Kuwait (pp. 26-27), A. Lyuabin. 

, July 26, 1961 (No. 30). German Peace Plan (pp. 1-2); New Packaging for 

Dulles’ Ideas (pp. 5-8),eL., Leontyev; The Crisis in Central Africa (pp. 8-10), E. 

Konovalov; International Co-operation in the Antarctic (pp. 17-18), D. I. Sheherbakov; 

Europe’s Portugese Backwater (pp. 21-22), David Zaslavsky; The Rule of Law as Mr. 
Lippmann Sees It (pp. 22-23), I. Sotnikov. 
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, August 2, 1961 (No. 31). Fidel Castro on Cuba’s Problems (pp. 8-6); Bonn 
orer NATO (pp. 6-9), I. Yermashov; Aggression in Bizerta (pp. 16-17), P. Efimov; 
Ceylon and the Oil Kings (pp. 18-19), B. Ruzhin. 

, August 9, 1961 (No. 32). Britain and the Common Market (pp. 5-7), G. 
Deinichenko; The Neutron Bomb Debate (pp. 8-10), Vasily Emelyanov; Manufactured 
Hysteria (pp. 10-12), V. Berezhkov. 

—~—, August 23, 1961 (No. 34). esponsibility for Peace (pp. 1-3); Tunisia and 
the United States (p. 3); Anti-Communism in the Doldrums (pp. 4-5), Observer; Ber- 
lin, August 13, 1961 (pp. 6-9), Kurt Wedekind; Bonn’s War Merry-Go-Round (pp. 
9-11), I. Yermashov; And Now Surinam (pp. 14-15), Nokilai Kulibin; In Space and 
Down Below (pp. 20-22), Stanislav Strumilin; ‘‘The Harmless American’’ Abroad 
(pp. 23-24). 

——, August 30, 1961 (No. 35). Self Exposure (pp. 1-2); Japanese Neighbour (pp. 
3-4), Observer; The Soviet Union in 1980 (pp. 5-7), A. M. Alexeyev; The Campaign 
against Cuba: Washington Loses Another Round (pp. 11-13), M. Kruglov; Plans of 
Atomic Cannibalism (The Cento Documents) (pp. 14-19); Midsummer Fantasy (pp. 
20-21), Y. Boehkaryov. 

<—, September 6, 1961 (No. 36). Common Cause (pp. 1-2); Dodging Manoeuvre 
(pp. 2-3); The World Socialist System (pp. 4-6), V. Terekhov; Washington and 
Quadros (pp. 7-8), Observer; The Story of a Dictatorship (pp. 8-11), P. Nikolayev; 
t: Silent Americans’? (pp. 11-13), Paul Levesque; Britain and President Kennedy (pp. 
14-17), Konni Zilliacus; Who Is Hindering Co-operation? (pp. 18-20), Vasily 
Emelyanov. 

NIHON JOURNAL oF Law AND Poxitics,* February, 1958 (Vol. 23, No. 6). Study of 
‘Ocean Bill’? from Viewpoint of Fishery Science (pp. 108-150), Akira Nakazawa. 

——-, June, 1958 (Vol. 24, No. 1). On the Presumption that Municipal Law is in 
Conformity with International Law (pp. 48-84), Eiichi Fukatsu. 

, October, 1959 (Vol. 25, Nos. 38-5). The Comparative Study between the Posi- 
tien of Private and Public Property on the Battlefield and that of Private Property in 
Occupied Territory during War (pp. 61-74), Juzo Yamana. 

NORDISK TIDSSKRIFT FoR INTERNATIONAL RET oc Jus GENTIUM, 1960 (Vol. 30, Nos. 
3-4). Lufirummets och rymdens internationelltrattsliga ställning (pp. 118-129), Erik 
Castrén; The Problem of Classification in the Confitet of Laws (pp. 130-162), Phillips 
Hult; Den Internationale Domstol i 1960 (pp. 167-178); Tredje Internationella Rym- 
drattskolloi:viet (pp. 179-180), K. S.; Haagerkonferencens 9, Samling (pp. 180-184), 
J. Bangert; Alejandro Alvarez (pp. 186-189), B.; Georges Scelle (pp. 189-191), B.; 
Pierre Arminjon (p. 191), B.; Tomaso Perrassi (pp. 191-192), B.; Petros G. Vallindas ' 
(pp. 192-193), B.; Arnold Whitman Knauth (pp. 193-194), N. V. Boeg. 

Orra Economic Review,* June, 1959 (Vol. 11, Nos. 1-2). ‘‘Security’’—National 
and International (pp. 155-173), Osamu Shigemitsu. 

Osaka Law Review,” February, 1958 (No. 26). Differences and Meanings of the 
Theories on the Relation between International and National Law (pp. 1-28), Tsuyoshi 
Imai. 

Osaka UNIVERSITY OF LIBERAL ARTS AND EDUCATION, Memoirs,* March, 1959 (No. 7). 
Essay on the Theoretical Structure of International Politics (pp. 153-168), Matusuto 














- Kawabata. 


OSTECROPA Recut, June, 1961 (Vol. 7, Nos. 1-2). Das Jugoslawische Deviscnsystem 
(pp. 1-19), Vladimir Murko; Die Auslegung Internationaler Verträge in der Sowje- 
tischen Vélkerreehtslehre (pp. 66-81), Hans Werner Bracht; A Calendar of Soviet 
Treaties, January—December 1958 (pp. 100-131), Robert M. Slusser and George Gins- 
burgs. 

Panstwo 1 Prawo, March, 1961 (Vol. 16, No. 3). ogwazania na Temat potogenia 
Prawnego tzw. Przestrzeni kosmicznej (pp. 420-429), Cezary Berezowski; Poglady d. 
M. Keynes’a na role Ekonomiceng Państwa a Koncepcja ‘‘Wetifare State’ (pp. 497- 
509), Sylwester Zawadzki. 
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——, April-May, 1961 (Vol. 16, Nos. 4-5). Problematyka Prawna Najmu Samochodu 
(pp. 693-702), Władysław Górski. 

, June, 1961 (Vol. 16, No. 6). Odrodzenie Prawa Natury w Amerykańskiej 
Jurysprudencji (pp. 873~882), Grzekorz L, Seidler. 

UNIVERSITY OF PENNSYLVANIA Law Review, May, 1961 (Voi. 109, No. 7). Edwin 
DeWitt Dickinson (pp. 919-921), Herbert F. Goodrich. 

POLÍTICA INTERNACIONAL, March-April, 1961 (No. 54). Factor Capital de la ‘‘ Guerra 
Fria’? (pp. 7-9); Africa como Proyección de Europa (pp. 11-14) ; Competencia Misional 
(pp. 17-26), Adriano Moreira; El Ejército Soviético, los Neostatinistas y la China Comu- 
nista ante la Politica de ‘‘Coecxistencia Pacifica’’ (pp. 27-84), Luis Garcia Arias; El 
Censo Soviético de 1959 y la Politica de Nacionalidades (pp. 85-95), Zoltán A. Rónai; 
Conversaciones Hispano-Lusitanas (pp. 99-112), Alfonso De La Serna; Réplica a Unos 
Ataques contra España (pp. 113-134), José Gabriel Tolosano; Las Agrupaciones Eco- 
nómicas Europeas y la Creación de la Organización de Cooperación y del Desarrollo 
Económico (pp. 135-142), Fernando Murillo Rubiera; En Torno a las Negociaciones 
Franco-Argelinas (pp. 148-148), Rodolfo Gil Benumeya; Turbulencia en el Congo (pp. 
. 149-159), Julio Cola Alberich; El Ayer, el Hoy y el Mañana Internacionales (pp. 168- 
175), Camilo Barcia Trelles. i 

POLÍTICA INTERNACIONAL, REVISTA DE, May-June, 1961 (No. 55). Franco y el Mo- 
mento Internacional (pp. vii-x); España y su Posible Integración Europea (pp. x-xiv) ; 
Las Unidades Económicas (pp. 3-24), Mariano Navarro Rubio; La Geopolitica del Medi- 
terráneo (pp. 25-54), Joseph S. Roucek; El Desarme Internacional, Una Ilusion? (pp. 
55-65), E. Bjorklund; El Nuevo Régimen Legal de la Provincia del Sahara (pp. 69-76), 
Juli Cola Alberich; Problemas en la N. A. T. O.: Reunión del Consejo de Ministros de 
Asuntos Eaxteriores de la N. A. T. O. del 8 al 10 deMayo de 1961 en Oslo (pp. 81-93), 
Jacques Roemon; Cuba, un Quiste Canceroso en el Costado de los Estados Unidos (pp. 
101-121), Jaime Menéndez; Problemas Internacionales del Japón (pp. 123-1387), Luis 
Carandell; Posibilidades de un Ejército Supranacional Occidental (pp. 139-146), Fer- 
nando de Salas López; La Significacién de Wilton Park (pp. 147-149), Juan Beneyto; 
Intervención Española en la XXXI Reunién del Consejo Económico y Social de las 
Naciones Unidas (pp. 151-154), C. de Beniparrell; La Visita a España del Vicecanciller 
de la República Federal Alemana, D. Erhard (pp. 155-161), Joaquin Gutierrez Cano; 
El Ayer, el Hoy y el Mañana Internacionales (pp. 165-172), Camilo Barcio Trelles. 

POLITISCHE STUDIEN, March, 1961 (Vol. 12, No. 131). Perspektiven (pp. 141-144), 
Hans Lehmann; Die Aussenpolitischen Aufgaben der USA (pp. 149-154), Chester 
. Bowles; Titos ‘‘neutraler’’ Kommunismus (pp. 155-162), Slobodan M. Draskovich; 
Von den Kekauplätzen des Zweiten Weltkrieges (pp. 190-198), Gerhard Grimm. 

, April, 1961 (Vol. 12, No. 132). Perspektiven (pp. 209-212), Hans Lehmann; 
Vor 15 Jahren entstand die SED (pp. 216-221), Gerhard Oppitz; Finnland und die 
EFTA (pp. 232-235), Axel von Gadolin; Die Redefreiheit im Westen (pp. 247-253), 
Rudolf Mattfeld. 

, May, 1961 (Vol. 12, No, 133). Perspektiven (pp. 281-284), Hans Lehmann; 
Die Lehren des Weimarer Staates (pp. 302-304), Hans Lehmann; Die Verschmelzung 
der Völker (pp. 311-319), Stefan Yowev; Bilang von 10 Jahren Radio Freies Buropa 
(pp. 320-326), Vladimir Stedry. 

, June, 1961 (Vol. 12, No. 134). Perspektiven (pp. 353-356), Hans Lehmann; 
Wirtschaft und Gesellschaft—Gestern und Morgen (pp. 359-362), Carl Neumann; Der 
Nahe Ostern am Scheideweg (pp. 363-369), H. L. Kaster; Kommunistischer Kolonial- 
ismus (pp. 370-377), Baymirza Hayit; Die Ost-Infiltration in den Entwicklungslindern 
(pp. 378-384), Robert F. Lamberg. 

RABELS ZEITSCHRIFT FUR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT, July, 
1961 (Vol. 26, No. 1). Zur Problematik Mehrsprachiger Gesetzes- und Vertragstexte 
(pp. 4-39), Hans Dille: Gedanken zum Schweizerischen Entwurf eines Kartellgesetzes 
(pp. 40-50), Heinrich Kronstein; Die Rechtsprechung des Schweizerischen Bundes- 
gerichts auf dem Gebiete des Privatrechis 1957-1959 (pp. 64-118), Ernst Brand. 
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Review (Yugoslav), May, 1961 (Vol. 1, No. 3). Aggression Against Cuba: Chal- 
lenge to Peace (pp. 31-32); The Testimony of the White Paper (pp. 37-39). 

——, June, 1961 (Vol. 1, No. 4). Commitment of the Non-Commitied (pp. 29-31); 

What Solidarity Means (pp. 31-32), Dobrivoje Vidić; The Only Way Out (pp. 33-34); 
Able to Agree (p. 34), Aleš Bebler. 
, July, 1961 (Vol. 1, No. 5). Cairo Conference. Aims of Non-Bloc Policy 
(pp. 19-20); Krushchev and Kennedy. A New Start? (pp. 20-21); Technical As- 
sistance, For Greater Independence (p. 21); Yugoslavia and Latin America. Wider 
Horizons (pp. 21-22). 

REVISTA DA FACULDADE DE DIREITO, UNIVERSIDADE DE SAo Pauro, 1960 (Vol. 55). 
Do Juizo Arbitral (pp. 187-196), Alfredo Buzaid; La Procédure de Conclusion des 
Accords Internationauz au Brésil (pp. 258-271), Vicente Marotta Rangel; Questões 
Metodológicas em Direito Internacional Público (pp. 272-278), Vicente Marotta Rangel; 
Mercado Comum Europeu (pp. 434-466), Rubens Antônio Barbosa. 

REVISTA DE LA UNIVERSIDAD DE CALDAS, July-December, 1960 (No. 6). Teoria de la 
Extraterritorialidad del Hecho Juridico (pp. 59-67), Alfredo Cock Arango. 

REVISTA DO SERVIÇO PÚBLICO, August, 1960 (Vol. 88, No. 2). Jus Imperi e a 
Democracia (pp. 170-176), Alfredo Baltazar da Silveira. 

REVISTA BRASILEIRA DE POLÍTICA INTERNACIONAL, March, 1961 (Vol. 4, No. 13). 

Posição de Colômbia no Sistema Juridico Interamericano (pp. 5-13), Alberto Lleras 
Camargo; Os Estados Unidos e a América Latina (pp. 17-26), Aleeu Amoroso Lima; 
Partes de um Todo: Brasil, Hemisfério e Comunidade Ocednica (pp. 29-33), Walter 
Lippmann; Beliza, Problema da América (pp. 37-56), Carlos Garefa Bauer; Cooperação 
Internacional em Energia Atômica (pp. 61-68), Carlos Alfredo Bernardes; Politica 
Social Internacional (pp. 72-89), Estanislau Fischlowitz; Africa, Colenialtismo e 
Assistência Econômica (pp. 92-118), Ralph von Gersdorff. 
, June, 1961 (Vol. 4, No. 14). O Problema do Desarmamento (pp. 5-40), General 
Emilio Maurell Filho; A Peruanidade de Tumbes, Jaén e Maynas, e o Protocolo do Rio 
de Janeiro, de 1942 (pp. 43-57), Luis Alvarado Garrido; Operação Pan-Americana— 
O Catalisador Oculto? (pp. 58-66), T. Graydon Upton; Uma Política de Combate à 
Fome na América Latina (pp. 70-84), Josué de Castro; O Aspecto Legal da Coexisténcia 
(pp. 87-96), Milan Bartos; O Brasil e a União Belgo-Luzemburguesa (pp. 109-122), 
Roger G. C. Jamez; A Politica Eaterior do Brasil (pp. 125-183), Jânio Quadros; 
<: Aliança para o Progresso’’ (pp. 148-150). 

REVISTA PERUANA DE DERECHO INTERNACIONAL, January-June, 1959 (Vol. 19, No. 55). 
Algunos Casos de Jurisprudencia Argentina en Materia de Derecho Internacional 
(pp. 3~29), José Julio Santa Pinter; La Astronomia: Nueva Etapa de la Diplomacia ` 
(pp. 30-54), Eduardo Faleoni; Apuntes de Derecho Diplomdtico: El Funcionamiento 
Interno de las Misiones (pp. 56-61), Carlos Arévalo Carreño; Hl Problema de las 
Relaciones entre el Derecho Internacional y el Interno según el Profesor Walz (pp. 62- 
70), Antonio Belaúnde Moreyra; El Derecho en las Relaciones Interamericanas (pp. Ti- 
86), Alberto Ulloa. 

—, July-December, 1959 (Vol. 19, No. 56). San Martin y la Personalidad Inter- 
nacional del Perú (pp. 98-101), Jorge Guillermo Llosa P.; Las Relaciones entre el 
Derecho Internacional y el Derecho Interno en el Pensamiento del Profesor Georges 
Scelle (pp. 102-113), Antonio Belaúnde Moreyra. 

REVUE DE DROIT INTERNATIONAL, DE SOIENCES DIPLOMATIQUES ET POLITIQUES (A. 
SOTTILE), January-March, 1961 (Vol. 39, No. 1). Aspects Juridiques Fondamentaux 
de la ‘‘ Question Portugaise’’ à V'O. N. U. (pp. 7-13), Martinho Nobre de Mello; Le 
nouveau Droit Pénal International (pp. 14-25), Jean Graven; Ideological and Economic 
Aggression (pp. 26-28), Antoine Sottile; Bilan des Performances Spatiales U.R.S.S.—- 
U. 8. A. L’Imposture de la Photo de la Face Cachée de la Lune (pp. 29-41), Suzanne 
Labin; Hommes Libres de Tous les Pays Réveillez-vouz! Il est Moins Cinq! Les 
Autres sont à Votre Porte! (pp. 42-45), A. J. N. Pierre P, Dorney droft ; Large Questions 
in the Eichmann Case (pp. 46-52), Telford Taylor; La Guerre des Cerveauz (pp. 53- 
60), Suzanne Labin; La Paix, l’Arme Nucléaire et les Nations Unies (pp. 61-63), 
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Paul Fr. Ant. Hilarius; A Proposito de una Recensione concernente una Indagine sul 
Problema del ‘‘ Rinvio’? (pp. 64-71), Alessandro Tommasi di Vignano. 

——, April-June, 1961 (Vol. 39, No. 2). Le Nouveau Droit Pénal International 
(pp. 125-140), Jean Graven; La Technique de la Propagande Communiste. La Guerre 
Politique Soviétique (pp. 141-146), Suzanne Labin; Les Institutions Gouvernementales 
de la France et de la Communauté suivant la Constitution du 4 Octobre 1958 (pp. 147- 
162), Charles d’Eszlary; Mourir du Fusil ow Mourir en Conférence? (pp. 163-165), 
Suzanne Labin. 

REVUE DE Droit PENAL ET DE CRIMINOLOGI®, June, 1961 (Vol. 41, No. 9). Effets 
Internationaux des Jugements Répressifs et Communautés Européennes (pp. 795-823), 
Robert Legros. 

REVUE CRITIQUE DE Droit INTERNATIONAL PRIVÉ, January;March, 1961 (Vol. 50, No. 
1). La Force Probante des Éerits en Droit International Privé (pp. 1-82), Francois 
Rigaux; La Publication en tant que Condition d’Application des Traités par les 
Tribunaux Nationaux (pp. 83-104), Patrice Level; Les Conflits de Juridictions dans 
le Cadre du Marché Commun. Difficultés et Remèdes (pp. 105-129), Martha Weser. 

, April-June, 1961 (Vol. 50, No. 2). Les Principes du Droit du Travail Inter- 
national (pp. 265-290), Franz Gamillscheg; Réflexions sur la Convention d’Etablisse- 
ment Franco-Américaine du 25 Novembre 1959 (pp. 291-304), Pierre Lepaulle. 

REVUE GENERALE DE DROIT INTERNATIONAL PUBLIC, October-December, 1960 (Vol. 64, 
No. 4). ZL’Affaire du Droit de Passage sur Territoire Indien devant la Cour Inter- 
nationale de Justice (pp. 6938-710), Charles De Visscher; L’ Affaire Relative à l’Incident 
Aérien du 2? Juillet 1955 entre Israël et la Bulgarie devant la Cour Internationale de 
Justice (pp. 711-736), Gérard Conac; L’Action de Paul D’Estournelles de Constant 
en Faveur de la Paix Internationale (pp. 737-752), Gabriel Lepointe; Pierre Ayrault 
et le Droit d’Ambassade (pp. 753-761), Kenneth R, Simmonds; Sur la Définition du 
Droit des Gens (pp. 762-770), Erie Suy; Tomaso Perassi (p. 902), Ch. R. 

——-, January-March, 1961 (Vol. 65, No. 1). Georges Scelle (pp. 5-13), Charles 
Rousseau; Quelques Aspects de la Révision de la Charte des Nations Unies (pp. 20- 
39), Hans-Jürgen Schlochauer; ZL’Originalité des Communautés Européennes et la 
Répartition de Leurs Pouvoirs (pp. 40-96), Dusan Sidjanski; Chronique des Faits 
Internationaux (pp. 97-151), Charles Rousseau; W. J. M. Van Eysinga (pp. 281- 
232), Charles Rousseau. 

——-, April-June, 1961 (Vol. 65, No. 2). La Nature Juridique de la Haute Mer 
(pp. 233-259), Remigius Bierzanek; L’Huropéen: Exploration d’une Catégorie Juridique 
Naissante (pp. 260-3800), Pierre Duclos; Existe-t-il un Droit de Suite? (pp. 301-316), 
‘Jean Charpentier; Les Actes Unilatérauz dans la Pratique Française du Droit Inter- 
national (pp. 317~331), Alexandre-Charles Kiss; Chronique des Faits Internationaus 
(pp. 832-380), Charles Rousseau; Herbert Arthur Smith (pp. 470-471), Charles 
Rousseau; Walter Schatzel (p. 472), Charles Rousseau. 

REVUE HELLENIQUE DE DROIT INTERNATIONAL, January—December, 1959 (Vol. 12, Nos. 
1-4). The Declaration of London, 1909 (pp. 3-9), H. A. Smith; The Actual Value of 
the Declaration of London of 1909 (pp. 10-20), C. John Colombos; L’Utilité du Droit 
Comparé en vue de la Sélection des Matières Susceptibles d’Unifieation (pp. 84-91), 
Petros G. Vallindas; Les Effets des Jugements de Divorce Ktrangers en Droit Hellénique 
(pp. 109-118), Dimitrios D. Evrigenis; L’Exécution des Sentences Arbitrales Etrangéres 
en Grèce (pp. 119-130), Dimitra Kokkini-Iatridou; Systèmes et Limites de la Re- 
sponsabilité en Droit Aérien National et International (pp. 155-167), Costas Economidés; 
Die Zwangsvollstreckung gegen den Fiskus, die Gemeinden und die Sonstigen Juristischen 
Personen des Offentlichen Rechts (pp. 173-205), Prodromos Dagtoglou; Observations 
on the Legal Protection of the Mineral and Biological Resources of the Sea Beyond 
the Territorial Waters of Greece (pp. 227-230), Solon Cl. Ivrakis. 

RITSUMEIKAN Law Keview,* June, 1958 (No. 25). Peaceful Co-Ewistence: Its 
Theory and Reality (pp. 1-42), Kakuzo Maeshiba. 
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, September, 1958 (No. 26). The Active Factors in the Development of Inter- 
national Politics (pp. 1-60), Kakuzo Maceshiba. 

, September, 1959 (Nos. 29-30). Freedom to Travel Abroad (pp. 20-47), 
Yoshio Onishi; The Significance of Neutrality at This Point of Time (pp. 197-225), 
Kakuzo Maeshiba; The Hancheng Affair—A Phase of Japanese (Imperial) Diplomacy 
at the Time of the Boser Rising (pp. 226-269), Shozo Maeshima. 

RIVISTA DI DIRITTO INTERNAZIONALE, 1961 (Vol. 44, No. 1). Preserizione, Con- 

suctudine e Acquiescenca in Diritto Internazionale (pp. 3-15), Giuseppe Sperduti; Le 
Immunità Diplomatiche e la Giurisdizione Civile (pp. 16-87), Mario Giuliano; 
L’ Acquiescement en Droit des Gens (pp. 38-53), Michel Waelbroeck; Su la Stipulazione 
e la Esecusione in Italia dell’Accordo Relativo al Centro Nucleare di Ispra (pp. 54-60), 
Antonio Malintoppi; Sul Disegno di Legge in Materia di Cittadinanza (pp. 61-64), 
Giuseppe Biscottini; Sule Competenze dell’Alia Autorità della CECA riguardo alla 
Pubblicità dei Prezzi dei Trasporti (pp. 87-100), Sergio Neri; In Tema di Legge 
Applicabile alla Procura Matrimoniale (pp. 105-109), Vincenzo Starace; In Tema di 
Affiliazione nel Diritto Internazionale Privato (pp. 112-117), Benedetto Conforti. 
, 1961 (Vol. 44, No. 2). Gli Accordi Internazionali in Forma Semplificata e la 
Costituzione Italiana (pp. 201-219), Manlio Udina; Trasferimento alla Corte Inter- 
nazionale di Giustizia della Giurisdizione Convenzionale della Corte Permanente (pp. 
220-262), Aldo Bernardini; La Convenzione di Vienna su le Relazioni Diplomatiche 
(pp. 263-269), Mario Miele; La Costituzione Somala e il Diritto Internazionale (pp. 
270-275), Antonio Malintoppi; Sulle Vicende degli Enti Pubblici net Mutamenti 
Territoriali (pp. 298-308), Francesco Capotorti; In Tema di Ordine Pubblico e di 
Divorzio (pp. 311-316), Antonio Malintoppi. 

SEIKEL UNIVERSITY JOURNAL OF POLITICAL SCIENCE AND Economics,* July, 1959 
(Vol. 9, No. 2). Cases for Isbrandtsen (pp. 1-18), Keishiro Irie. 

Sensuu UNIVERSITY BULLETIN,* May, 1958 (No. 17). Limitations of Liabilities in 
the Law of Carriage by Air (pp. 1-16), Fumio Ikeda. 

—, October, 1959 (No. 21). On the Basie Problems of the International Law of 
Space (pp. 18-26), Fumio Ikeda. 

Sovizr STATE AND Law (in Russian), 1961 (No. 4). On the Concent of Legal Rule 
in the Theory of Socialist Law (pp. 21-36), 8. A. Golunsky. 

——, 1961 (No. 5). On the Legal Status and Structure of the U.N. Central Organs 
(pp. 77-87), O. V. Bogdanov; The U.N. International Court Sessions in 1960 (pp. 88~ 
97), F. I. Kozhevnikov. 

—, 1961 (No. 6). Soviet Citizens’ Property Rights in the United States of America 
(pp. 83-93), A. F. Volchkov and A, A. Rubanov; Fighting for Peace and Peoples’ 
Security (pp. 120-124), A. I. Munder; The Potsdam Convention of 1945, and Poland 
(pp. 124-126), I. I. Lukashuk. 

——, 1961 (No. 7). The Revolution in Cuba and the New Independent Nation 
(pp. 89-90), N. N. Razumovich; The Fourth Annual Meeting of the Soviet Association 
for International Law (pp. 128-131), B. M. Klimenko. 

——, 1961 (No. 8). On the Boundaries of Air Territory in International Law 
(pp. 95-102), Marko G. Markov; The Problem of Algerian Self-Determination and 
France (pp. 103-111), M. A. Krutogolov. 
© STUDII st CERCETĂRI JURIDICE, 1961 (Vol. 6, No. 1). Unele Probleme ale Inter- 
pretării Normelor Juridice in Lumina Teoriei Marxist-Leniniste a Dreptului (pp. 9-30), 
I. Demeter. 

SUDETEN BULLETIN, May, 1961 (Vol. 9, No. 5). The Right of Self-Determination 
(pp. 109-116), Hans-Christoph Seebohm; Imperialist Peace (pp. 117-118), Hermann 
Raschhofer; The Upper Silesian Plebiscite of 1921 (pp. 119-120), Horst Jablonowski; 
Toward International Responsibility (pp. 121-123), Hans Christ. 

, June, 1961 (Vol. 9, No. 6). Defense Alone Is Not Enough (pp. 137-144), 
Ferdinand Dureausky; The Roots of European Unity (pp. 145-147), John Patrick 
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Bury; Cultural Exchange a Communist Tool (pp. 148-149), Richard Hackenberg; 
Sudeten German 20-Point Program (pp. 150-152). 

UKRAINIAN Review, Spring, 1961 (Vol. 8, No. 1). Behind The Barbed Wire 
(Ukrainian-Russian Relations in the Concentration Camps 1945-1955) (pp. 45-51), 
A, Furman; Ukraine’s Diplomatic Relations with the Byzantine Patriarchate (pp. 60- 
64), O. Orlykovsky. 

Unitep Nations Review, May, 1961 (Vol. 8, No. 5). The Second Congress of 
Vienna (pp. 12-14), Alfred Verdross; Single Convention on Narcotic Drugs Adopted 
(pp. 28-29). 

——, June, 1961 (Vol. 8, No. 6). Western Samoans in Plebiscite Approve Consti- 
tution (pp. 9, 43); The Atom: Guideposts for Safe and Peaceful Use (pp. 10-12); 
Report on the Congo (pp. 13, 31); Second Session of IMCO Assembly (pp. 14-15), 
W. L. De Vries. 

, July 1961 (Vol. 8, No. 7). Forward Steps in the Congo, (pp. 6-7, 35); 
Security Council Asks Portugal to End ‘‘Repressive Measures’? in Angola (pp. 8-11, 
31-34); The Final Stage of Colonialism (pp. 20-22), ©. W. A. Schurmann; The 
Permanent Sovereignty of Peoples and Nations over Their Natural Wealth and Re- 
sources (pp. 29-30, 41-42), Melquiades J. Gamboa. : 

, August, 1961 (Vol. 8, No. 8). The Situation in Kuwait (pp. 12-13); Two 
Thousand Isles: Problems of Pacific Islands (pp. 14-17; The Role of International 
Law in Strengthening Peace (pp. 18-20, 36), Grigory Tunkin; Nauru and Its Future: 
A Trusteeship Problem (pp. 21-24) ; Twelve Principles Proposed for Capital Development 
Fund (pp. 26-27); South West Africa Committee on Data-Seeking Tour (pp. 28~29). 

-——, September, 1961 (Vol. 8, No. 9). Congo Constitutional Crisis Reported Ended 
(pp. 6-7, 44); Security Council and Tunisia (pp. 9-11); Two Differing Concepts of 
United Nations Assayed (pp. 12-17, 34-85), Dag Hammarskjold; Economie and Social 
Council: Significance of the Recent Session (pp. 18-19, 35), Foss Shanahan; Trustee- 
ship in a Stage of Transition toward the Goal of Self-Government or Independence (pp. 
20-21), U Tin Maung; Narcotics Control: WHO’s Share in the International System 
(pp. 26-27), H. Halbach, 

UNITED STATES NAVAL INSTITUTE PROCEEDINGS, June, 1961 (Vol. 87, No. 6). Soviet 
Psychological Strategy (pp. 23-28), Robert Strausz-Hupé; Did We Lose the Korean 
War? (pp. 33-37), Robert W. Daly; The New Age of the Sea (pp. 38-49), Philip B. 
Yeager; East Germany—Profile of a Reluctant Satellite (pp. 50-62), Andrew Gyorgy. 

——, July, 1961 (Vol. 87, No. 7). Seapower in the Sixties: Deterrent and Determi- 
nant (pp. 23-29), Anthony Harrigan; The Case Against Pre-Emptive Attack (pp. 31- 
35), Capt. Warren G. Corliss, U.S.N. (Ret.); Zhe Closed Ice Box of East Siberia 
(pp. 54-58), Lt. Col. Harry W. Edwards, U.S.M.C. 

——-, August, 1961 (Vol. 87, No. 8). Russia and Red China—Mutual Nemeses (pp. 

48-57), Lt, Col. Adrian St. John, U.S.A.; The Will to Win (pp. 75-79), Anthony 
Harrigan, 
, September, 1961 (Vol. 87, No. 9). The Vital Key West Agreement (pp. 35- 
41), Capt. Robert P. Beebe, U.S.N. (Ret.); The White Shelf: A Study of Arctic Ice 
Jurisdiction (pp. 51-57), Cmdr. Ben Partridge, U.S.N.R.; A Case for a Doctrine of 
Unconventional Warfare (pp. 66-70), Robert Finley Delaney. 

WASEDA JOURNAL OF POLITICAL SCIENCE AND Economics,* February, 1958 (No. 149.) 
Circumstances Leading up to the Formation of the France-Russian Treaty at the Close 
of the 19th Century (pp. 1-22), Kaoru Matsumoto. 

, December, 1958 (No. 154). Organization of American States in Response to 
the Threat of Communism (pp. 1-24), Kenzo Yoshimura. 

——-, August, 1959 (No. 158). Formation of the Arab League and Its Subsequent 
Dissolution (pp. 1-22), Kenzo Yoshimura. 

Wasepa Law Revizy,* March, 1958 (Vol. 38, Nos. 8-4). The Conception of Peaceful 
Change: Its Origin and Development (pp. 49-102), Masao Ichimata. 














* In Japanese. | ° 
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WASHINGTON UNIVERSITY Law QUARTERLY, June, 1961 (Vol, 1961, No. 3). Inter- 
national Law and the Control of Revolutionary Activities by Political Refugees under 
American Law (pp. 195-220), Manuel R. Gareia-Mora. 

WORLD AFFAIRS, Summer, 1961 (Vol. 124, No. 2). The Family of Nations (p. 34), 

Denys P. Myers; Potentialities of ‘‘Non-Alignment’’ (pp. 35-37), William Bross 
Lloyd, Jr.; The German Problem: Freedom, then Restoration (pp. 38-40), Victor 
Mogens; Regional Organization Today (pp. 45-46), Pitman B. Potter; The Problem 
of the South Tyrol (pp. 47-49), S. Clark Choffy; Study of Organization of Peace 
(pp. 49-51), Arthur N. Holeombe; Needed: A Nicaraguan Canal (pp. 52-54), Anthony 
Harrigan. 
, Fall, 1961 (Vol. 124, No. 3). The Bases of World Peace (p. 66), Harold E. 
Davis; The New Frontier—Chalienge and Change (pp. 67-68), Lt. Gen. Arthur G. 
Trudeau, U.S.A.; 4 New Disarmament Approach (pp. 69-73), Jennings Randolph; 
Pan-Africa and the Going Concern (pp. 74-76), Benjamin Nimer; Anatomy of Peace— 
A Scheolman’s View (pp. 79-80), Rt. Rev. Mons. William F., Stricker; In the Shadow 
of a Giant (pp. 81-83), Philipp H. Lohman; The Inter-American Regional System 
(pp. 83-86), William Manger; Hungary: A Study in Lost Opportunities (pp. 87-89), 
Rev.,Herbert J. Clancy, S. J. 

YALE LAW JOURNAL, June, 1961 (Vol. 70, No. 7). Accession by the United States 
to the United Nations Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards (pp. 1049-1082), Leonard V. Quigley. 

ZEITSCHRIFT FUR AUSLANDISCHES ÖFFENTLICHES RECHT UND VOLKERRECHT, July, 1961 
(Vol. 21, No.3). Transitus Innoxius. Hin Verschollenes Kapitel des Neutralitdtsrechts 
(pp. 429-472), Ernst Reibstein; Die Inanspruchnahme des IGH durch die Organe der 
Vereinten Nationen (pp. 473-510), Helmut Alexy; Deutsche Rechtsprechung 1951-1957 
(Teil B: Kriegsrecht und Status Deutschlands} (pp. 511-575), Fritz Münch. 
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OFFICIAL DOCUMENTS 


UNITED NATIONS CONFERENCE ON DIPLOMATIC 
INTERCOURSE AND IMMUNITIES 


VIENNA, MARCH 2-APRIL 14, 1961 
FINAL ACT? 


1. The General Assembly of the United Nations, by Resolution 1450 
(XIV) of December 7, 1959, decided to convene an international conference 
of plenipotentiaries to consider the question of diplomatic intercoursé and 
immunities and to embody the results of its work in an international con- 
vention, together with such ancillary instruments as might be necessary. 
The General Assembly, accepting an invitation extended by the Federal 
Government of Austria, also asked the Secretary-General to convoke the 
conference at Vienna not later than the spring of 1961. 

2. The United Nations Conference on Diplomatic Intercourse and Im- 
munities met at the Neue Hofburg in Vienna, Austria, from March 2 to 
April 14, 1961. 

3. The governments of the following eighty-one states were represented 
at the Conference: Albania, Argentina, Australia, Austria, Belgium, Brazil, 
Bulgaria, Burma, Byelorussian Soviet Socialist Republic, Cambodia, 
Canada, Central African Republic, Ceylon, Chad, Chile, China, Colombia, 
Congo (Leopoldville), Cuba, Czechoslovakia, Denmark, Dominican Re- 
public, Eeuador, El Salvador, Ethiopia, Federal Republic of Germany, 
Federation of Malaya, Finland, France, Ghana, Greece, Guatemala, Haiti, 
Holy See, Honduras, Hungary, India, Indonesia, Iran, Iraq, Ireland, Israel, 
Italy, Japan, Lebanon, Liberia, Libya, Lichtenstein, Luxembourg, Mali, 
Mexico, Morocco, Netherlands, Nigeria, Norway, Pakistan, Panama, Peru, 
Philippines, Poland, Portugal, Republic of Korea, Republic of Viet Nam, 
Romania, Saudi Arabia, Senegal, Spain, Sweden, Switzerland, Thailand, 
Tunisia, Turkey, Ukrainian Soviet Socialist Republic, Union of South 
Africa, Union of Soviet Socialist Republics, United Arab Republic, United. 
Kingdom of Great Britain and Northern Ireland, United States of America, 
Uruguay, Venezuela, Yugoslavia. 

4. At the invitation of the General Assembly, the following specialized 
agencies were represented by observers at the Conference: 


International Labour Organisation ; 
Food and Agriculture Organization of the United Nations; 
United Nations Educational, Scientific and Cultural Organization. 


1U.N. Doe. A/CONF.20710, April 15, 1961. 
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5. At the invitation of the General Assembly, the International Atomic 
Energy Agency and the following intergovernmental organizations were 
also represented by observers at the Conference: 


League of Arab States; 
Asian-Afriean Legal Consultative Committee. 


[Paragraphs 6-10 omitted here] 


11. The General Assembly, by its Resolution 1450(XIV) convening the 
Conference, referred to the Conference Chapter ITI of the Report of the 
International Law Commission covering the Work of its Tenth Session ? 
as the basis for its consideration of the question of diplomatic intercourse 
and immunities. The General Assembly, by its Resolution 1504(XV) of 
December 12, 1960, also referred to the Conference the draft articles on 
special missions contained in Chapter III of the Report of the International 
Law Commission covering the Work of its Twelfth Session,? so that they 
might be considered together with the draft articles on diplomatic inter- 
course and immunities ineluded in the Commission’s report on its tenth 
session. 

12. The Conference also had before it observations submitted by govern- 
ments on the drafts prepared by the International Law Commission during 
successive stages of its work, preparatory documentation prepared by the 
Secretariat of the United Nations, the text of the final report of the Asian- 
African Legal Consultative Committee on functions, privileges and im- 
munities of diplomatic envoys or agents, adopted at the Committee’s third 
session, and the text of the Convention regarding Diplomatie Officers 
adopted by the Sixth International American Conference and signed at 
Iavana, February 20, 1928.4 

18. On the basis of the deliberations, as recorded in the records and 
report of the Committee of the Whole and in the records of the plenary ~ 
meetings, the Conference prepared the following Convention and Protocols: 


Vienna Convention on Diplomatie Relations; 
Optional Protocol concerning Acquisition of Nationality ; 
Optional Protocol concerning the Compulsory Settlement of Disputes. 


The foregoing Convention and Protocols, which are subject to ratification, 
were adopted by the Conference on April 14, 1961, and opened for signature 
on April 18, 1961, in accordance with their provisions, until October 31, 
1961, at the Federal Ministry for Foreign Affairs of Austria and subse- 
quently, until March 31, 1962, at the United Nations Headquarters in New 
York. The same instruments were also opened for accession, in accordance 
with their provisions, and will be deposited with the Secretary-General of 
the United Nations. 

253 AJ.LL. 253 (1959). 

355 ibid. 301 (1961). 

422 AJL. Supp. 142 (1928). ji ° 
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14. In addition the Conference adopted the following resolutions * which 
are annexed to this Final Act: 


Resolution on Special Missions ; 

Resolution on Consideration of Civil Claims; 

Resolution expressing a tribute to the International Law Commission ; 

Resolution expressing a tribute to the Government and people of the 
Republic of Austria. 


In Witness WHEREOF the representatives have signed this Final Act. 

Done at VIENNA this eighteenth day of April, one thousand nine hundred 
and sixty-one, in a single copy in the Chinese, English, French, Russian 
and Spanish languages, each text being equally authentic. By unanimous 
decision of the Conference the original of this Final Act shall be deposited 
in the archives of the Federal Ministry for Foreign Affairs of Austria. 


VIENNA CONVENTION ON DIPLOMATIC RELATIONS ° 
Signed at Vienna, April 18, 1961 


The States Parties to the present Convention, 

Recalling that peoples of all nations from ancient times have recognized 
the status of diplomatic agents. 

Having in mind the purposes and principles of the Charter of the United 
Nations concerning the sovereign equality of states, the maintenance of 
international peace and security, and the promotion of friendly relations 
among nations, 

Believing that an international convention on diplomatic intercourse, 
privileges and immunities would contribute to the development of friendly 
relations among nations, irrespective of their differing constitutional and 
social systems, 

Realizing that the purpose of such privileges and immunities is not to 
' benefit individuals but to ensure the efficient performance of the functions 
of diplomatic missions as representing states, 

Affirming that the rules of customary international law should continue 
to govern questions not expressly regulated by the provisions of the present 
Convention, 

Have agreed as follows: 


ARTICLE 1 


For the purpose of the present Convention, the following expressions 
shall have the meanings hereunder assigned to them: 


(a) the ‘‘head of the mission” is the person charged by the sending 
state with the duty of acting in that capacity; 

(b) the ‘‘members of the mission’’ are the head of the mission and the 
members of the staff of the mission ; 


5 Omitted here except Resolution on Consideration of Civil Claims, 
6 U.N. Doe, A/CONF.20413, April 16, 1961. 
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(c) the ‘‘members of the staff of the mission’’ are the members of the 
diplomatic staff, of the administrative and technical staff and of the 
service staff of the mission; 

(d) the ‘‘members of the diplomatie staff’’ are the members of the staff 
of the mission having diplomatic rank; 

(c) a ‘‘diplomatic agent’’ is the head of the mission or a member of the 
diplomatic staff of the mission ; 

(f) the ‘‘members of the administrative and technical staff” are the 
members of the staff of the mission employed in the administrative 
and technical service of the mission ; 

(g) the ‘‘members of the service staff”? are the members of the staff of 
the mission in the domestie service of the mission ; 

(h) a ‘‘private servant” is a person who is in the domestic service of 
a member of the mission and who is not an employee of the sending 
state ; 

( i) the a of the mission’’ are the buildings or parts of buildings 
and the land ancillary thereto, irrespective of ownership, used for 
the purposes of the mission including the residence of the head of 
the mission. 


ARTICLE 2 


The establishment of diplomatic relations between states, and of perma- 
nent diplomatic missions, takes place by mutual consent. 


ARTICLE 3 
1. The functions of a diplomatic mission consist inter alia in: 


(a) representing the sending state in the receiving state; 

(b) protecting in the receiving state the interests of the sending state and 
of its nationals, within the limits permitted by international law; 

(c) negotiating with the government of the receiving state; l 

(d) ascertaining by all lawful means conditions and developments in the 
receiving state, and reporting thereon to the government of the 
seuding state; 

(e) promoting friendly relations between the sending state and the 
receiving state, and developing their economic, cultural and scien- 
tific relations. 


2. Nothing in the present Convention shall be construed as preventing 
the performance of consular functions by a diplomatie mission. 


ARTICLE 4 


1. The sending state must make certain that the agrément of the re- 
ceiving state has been given for the person it proposes to aceredit as head 
of the mission to that state. 

2. The receiving state 1s not obliged to give reasons to the sending state 
for a refusal of agrément. T x 
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ARTICLE 5 


1. The sending state may, after it has given due notification to the re- 
ceiving states concerned, accredit a head of mission or assign any member 
of the diplomatic staff, as the case may be, to more than one state, unless 
there is express objection by any of the receiving states. 

2. If the sending state accredits a head of mission to one or more other 
states it may establish a diplomatic mission headed by a chargé d’affaires 
ad interim in each state where the head of mission has not his permanent 
seat. 

3. A head of mission or any member of the diplomatic staff of the 
mission may act as representative of the sending state to any international 
organization. 


ARTICLE 6 


Two or more states may accredit the same person as head of mission to 
another state, unless objection is offered by the receiving state. 


ARTICLE T 


Subject to the provisions of Articles 5, 8, 9 and 11, the sending state 
may freely appoint the members of the staff of the mission. In the case 
of military, naval or air attachés, the receiving state may require their 
names to be submitted beforehand, for its approval. 


ARTICLE 8 


1. Members of the diplomatic staff of the mission should in principle be 
of the nationality of the sending state. 

2. Members of the diplomatic staff of the mission may not be appointed 
from among persons having the nationality of the receiving state, except 
- with the consent of that state which may be withdrawn at any time. 

3. The receiving state may reserve the same right with regard to nationals 
of a third state who are not also nationals of the sending state. 


ARTICLE 9 


1. The receiving state may at any time and without having to explain 
its decision, notify the sending state that the head of the mission or any 
member of the diplomatie staff of the mission is persona non grata or that - 
any other member of the staff of the mission is not acceptable. In any 
such case, the sending state shall, as appropriate, either recall the person 
concerned or terminate his functions with the mission. A person may be 
declared non grata or not acceptable before arriving in the territory of the 
receiving state. 

2. If the sending state refuses or fails within a reasonable period to 
carry out its obligations under paragraph 1 of this article, the receiving 
state may refuse to recognize the person concerned as a member of the 
mission. - * 
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ARTICLE 10 


1. The Ministry for Foreign Affairs of the receiving state, or such 
other ministry as may be agreed, shall be notified of: 


(a) the appointment of members of the mission, their arrival and their 
final departure or the termination of their functions with the 
mission ; 

(b) the arrival and final departure of a person belonging to the family 
of a member of the mission and, where appropriate, the fact that a 
person becomes or ceases to be a member of the family of a member 
of the mission; 

(c) the arrival and final departure of private servants in the employ of 
persons referred to in sub-paragraph (a) of this paragraph and, 
where appropriate, the fact that they are leaving the employ of 

. such persons; 

(d) the engagement and discharge of persons resident in the receiving 
state as members of the mission or private servants entitled to 
privileges and immunities. 


2. Where possible, prior notification of arrival and final departure shall 
also be given. 


ARTICLE 11 


1. In the absence of specific agreement as to the size of the mission, the 
receiving state may require that the size of a mission be kept within limits 
considered by it to be reasonable and normal, having regard to circum- 
stances and conditions in the receiving state and to the needs of the par- 
ticular mission. 

2. The receiving state may equally, within similar bounds and on a non- 
discriminatory basis, refuse to accept officials of a particular category. 


ARTICLE 12 


The sending state may not, without the prior express consent of the 
receiving state, establish offices forming part of the mission in localities 
other than those in which the mission itself is established. 


ARTICLE 13 


1. The head of the mission is considered as having taken up his func- 
tions in the receiving state either when he has presented his credentials 
or when he has notified his arrival and a true copy of his credentials has 
been presented to the Ministry for Foreign Affairs of the receiving state, or 
such other ministry as may be agreed, in accordance with the practice pre- 
vailing in the receiving state which shall be applied in a uniform manner. 

2. The order of presentation of credentials or of a true copy thereof 
will be determined by the date and time of the arrival of the head of the 
mission, $ 
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ARTICLE 14 
1. Heads of mission are divided into three classes, namely: 


(a) that of ambassadors or nuncios aceredited to Heads of State, and 
other heads of mission of equivalent rank; 

(b) that of envoys, ministers and internuncios accredited to Heads of 
State ; 

(c) that of chargé d’affaires accredited to Ministers for Foreign Affairs. 


2. Except as concerns precedence and etiquette, there shall be no differ- 
entiation between heads of mission by reason of their elass. 


ARTICLE 15 
The class to which the heads of their missions are to be assigned shall 
be agreed between states. ° 
ARTICLE 16 


1. Heads of mission shall take precedence in their respective classes in 
the order of the date and time of taking up their functions in accordance 
with Article 18. l 

2. Alterations in the credentials of a head of mission not involving any 
change of class shall not affect his precedence. 

3. This article is without prejudice to any practice accepted by the re- 
celving state regarding the precedence of the representative of the Holy 


See. 


ARTICLE 17 


The precedence of the members of the diplomatie staff of the mission shall 
be notified by the head of the mission to the Ministry for Foreign Affairs or 
‘such other ministry as may be agreed. 


ARTICLE 18 


The procedure to be observed in each state for the reception of heads of 
mission shall be uniform in respect of each class. 


ARTICLE 19 


1. If the post of head of the mission is vacant, or if the head of 
the mission is unable to perform his functions, a chargé d’affaires ad 
interim shall act provisionally as head of the mission. The name of the 
chargé d’affaires ad interim shall be notified, either by the head of the 
mission or, in case he is unable to do so, by the Ministry for Foreign Affairs 
of the sending state to the Ministry for Foreign Affairs of the receiving 
state or such other ministry as may be agreed. 

2. In cases where no member of the diplomatic staff of the mission is 
present in the receiving State, a member of the administrative and technical 


1961] OFFICIAL DOCUMENTS 1069. 


staff may, with the consent of the receiving state, be designated by the 
sending state to be in charge of the current administrative affairs of the 
mission. 


ARTICLE 20 


The mission and its head shall have the right to use the flag and emblem 
of the sending state on the premises of the mission, including the residence 
of the head of the mission, and on his means of transport. 


ARTICLE 21 


1. The receiving state shall either facilitate the acquisition on its terri- 
tory, in accordance with its laws, by the sending state of premises necessary 
for its mission or assist the latter in obtaining accommodation in some 
other way. 

*2. It shall also, where necessary, assist missions in obtaining suitable 
accommodation for their members. 


ARTICLE 22 


1. The premises of the mission shall be inviolable. The agents of the 
receiving state may not enter them, except with the consent of the head 
of the mission. 

2. The receiving state is under a special duty to take all appropriate 
steps to protect the premises of the mission against any intrusion or damage 
and to prevent any disturbance of the peace of the mission or impairment 
of its dignity. 

3. The premises of the mission, their furnishings and other property 
thereon and the means of transport of the mission shall be immune from 
search, requisition, attachment or execution. 


ARTICLE 23 


1. The sending state and the head of the mission shall be exempt from 
all national, regional or municipal dues and taxes in respect of the premises 
of the mission, whether owned or leased, other than such as represent 
payment for specific services rendered. 

2. The exemption from taxation referred to in this article shall not apply 
to such dues and taxes payable under the law of the receiving state by 
persons contracting with the sending state or the head of the mission. 


ARTICLE 24 


The archives and documents of the mission shall be inviolable at any time 
and wherever they may be. 


ARTICLE 25 


The receiving state shall accord full facilities for the performance of 
the functions of the mission. : 
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ARTICLE 26 


Subject to its laws and regulations concerning zones entry into which is 
prohibited or regulated for reasons of national security, the receiving 
state shall ensure to all members of the mission freedom of movement and 
travel im its territory. 


ARTICLE 27 


1. The receiving state shall permit and protect free communication on 
the part of the mission for all official purposes. In communicating with the 
government and the other missions and consulates of the sending state, 
wherever situated, the mission may employ all appropriate means, including 
diplomatic couriers and messages in code or cipher. However, the mission 
may install and use a wireless transmitter only with the consent of the 
receiving state. A 

2. The official correspondence of the mission shall be inviolable. Official 
correspondence means all correspondence relating to the mission and its 
functions. 

3. The diplomatic bag shall not be opened or detained. 

4. The packages constituting the diplomatic bag must bear visible ex- 
ternal marks of their character and may contain only diplomatie documents 
or articles intended for official use. 

5. The diplomatie courier, who shall be provided with an official docu- 
ment indicating his status and the number of packages constituting the 
diplomatic bag, shall be protected by the receiving state in the performance 
of his functions. He shall enjoy personal inviolability and shall not be 
liable to any form of arrest or detention. 

6. The sending state or the mission may designate diplomatic couriers 
ad hoc. In such eases the provisions of paragraph 5 of this article shall 
also apply, exeept that the immunities therein mentioned shall cease to 
apply when such a courier has delivered to the consignee the diplomatic 
bag in his charge. 

7. A diplomatic bag may be entrusted to the captain of a commercial 
aireraft scheduled to land at an authorized port of entry. He shall be 
provided with an official document indicating the number of packages 
constituting the bag but he shall not be considered to be a diplomatic 
courier. The mission may send one of its members to take possession of 
the diplomatic bag directly and freely from the captain of the aircraft. 


ARTICLE 28 


The fees and charges levied by the mission in the course of its official 
duties shall be exempt from all dues and taxes. 


ARTICLE 29 


The person of a diplomatic agent shall be inviolable. He shall not be 
liable to any form of arrest or detention. The receiving state shall treat 


1961] OFFICIAL DOCUMENTS 1071 . 


him with due respect and shall take all appropriate steps to prevent any 
attack on his person, freedom or dignity. 


ARTICLE 30 


1. The private residence of a diplomatic agent shall enjoy the same 
inviolability and protection as the premises of the mission. 

2. His papers, correspondence and, except as provided in paragraph 3 
of Article 31, his property, shall hkewise enjoy inviolability. 


ARTICLE 31 


1. A diplomatie agent shall enjoy immunity from the criminal jurisdic- 
tion of the receiving state. He shall also enjoy immunity from its civil 
and administrative jurisdiction, except in the case of: 


(a) areal action relating to private immovable property situated in the 
territory of the receiving state, unless he holds it on behalf of the 
sending state for the purposes of the mission; 

(b) an action relating to succession in which the diplomatie agent is 
involved as executor, administrator, heir or legatee as a private 
person and not on behalf of the sending state; 

(c) an action relating to any professional or commercial activity exer- 
cised by the diplomatic agent in the receiving state outside his official 
functions. 


2. A diplomatice agent is not obliged to give evidence as a witness. 

3. No measures of execution may be taken in respect of a diplomatic 
agent except in the cases coming under sub-paragraphs (a), (b) and (c) of 
paragraph 1 of this article, and provided that the measures concerned can 
be taken without infringing the inviolability of his person or of his resi- 
dence. 

4. The immunity of a diplomatic agent from the jurisdiction of the re- 
ceiving state does not exempt him from the jurisdiction of the sending state. 


ARTICLE 32 


1. The immunity from jurisdiction of diplomatic agents and of persons 
enjoying immunity under Article 37 may be waived by the sending state. 

2. Waiver must always be express. 

3. The initiation of proceedings by a diplomatie agent or by a person 
enjoying immunity from jurisdiction under Article 37 shall preclude him 
from invoking immunity from jurisdiction in respect of any counter-claim 
directly connected with the principal claim. 

4, Waiver of immunity from jurisdiction in respect of civil or ad- 
ministrative proceedings shall not be held to imply waiver of immunity in 
respect of the execution of the judgment, for which a separate waiver shall 
be necessary. . 
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ARTICLE 33 


1. Subject to the provisions of paragraph 8 of this article, a diplomatic 
agent shall with respect to services rendered for the sending state be 
exempt from social security provisions which may be in force in the re- 
ceiving state. 

2. The exemption provided for in paragraph 1 of this article shall also 
apply to private servants who are in the sole employ of a diplomatie agent, 
on condition: 


(a) that they are not nationals of or permanently resident in the re- 
celving state; and 

(b) that they are covered by the social security provisions which may 
be in force in the sending state or a third state. 


3. A diplomatie agent who employs persons to whom the exemption 
provided for in paragraph 2 of this article does not apply shall observe 
the obligations which the social security provisions of the receiving state 
impose upon employers. 

4, The exemption provided for in paragraphs 1 and 2 of this article 
shall not preclude voluntary participation in the social security system of 
the receiving state provided that such participation is permitted by that 
state. 

5. The provisions of this article shall not affect bilateral or multi- 
lateral agreements concerning social security concluded previously and 
shall not prevent the conclusion of such agreements in the future. 


ARTICLE 34 


A diplomatic agent shall be exempt from all dues and taxes, personal o1 
. real, national, regional or municipal, except: 


(a) indirect taxes of a kind which are normally incorporated in the 
price of goods or services; 

(6) dues and taxes on private immovable property situated in the terri- 
tory of the receiving state, unless he holds it on behalf of the send- 
ing state for the purposes of the mission; 

(c) estate, succession or inheritance duties levied by the receiving state, 
subject to the provisions of paragraph 4 of Article 39; 

(d) dues and taxes on private income having its source in the receiving 
state and capital taxes on investments made in commercial under- 
takings in the receiving state; 

(e) charges levied for specific services rendered; 

(f) registration, court or record fees, mortgage dues and stamp duty, 
with respect 0 immovable property, subject to the provisions of 
Article 23. 
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ARTICLE 35 


The receiving state shall exempt diplomatic agents from all personal 
services, from all public service of any kind whatsoever, and from military 
obligations such as those connected with requisitioning, military contribu- 
tions and billeting. 


ARTICLE 36 


1. The receiving state shall, in accordance with such laws and regu- 
lations as it may adopt, permit entry of and grant exemption from all 
customs duties, taxes, and related charges other than charges for storage, 
cartage and similar services, on: 


(a) articles for the official use of the mission; 
(b) articles for the personal use of a diplomatic agent or members of 
. his family forming part of his household, including articles intended 
for his establishment. 


2. The personal baggage of a diplomatic agent shall be exempt from 
inspection, unless there are serious grounds for presuming that it contains 
articles not covered by the exemptions mentioned in paragraph 1 of this 
article, or articles the import or export of which is prohibited by the law 
or controlled by the quarantine regulations of the receiving state. Such 
inspection shall be conducted only in the presence of the diplomatic agent 
or of his authorized representative. 


ARTICLE 87 


1. The members of the family of a diplomatic agent forming part of his 
household shall, if they are not nationals of the receiving state, enjoy the 
privileges and immunities specified in Articles 29 to 36. 

2. Members of the administrative and technical staff of the mission, 
together with members of their families forming part of their respective 
households, shall, if they are not nationals of or permanently resident 
in the receiving state, enjoy the privileges and immunities specified in 
Articles 29 to 35, except that the immunity from civil and administrative 
jurisdiction of the receiving state specified in paragraph 1 of Article 31 
shall not extend to acts performed outside the course of their duties. 
They shall also enjoy the privileges specified in Article 36, paragraph 1, 
in respect of articles imported at the time of first installation. 

8. Members of the service staff of the mission who are not nationals 
of or permanently resident in the receiving state shall enjoy immunity in 
respect of acts performed in the course of their duties, exemption from dues 
and taxes on the emoluments they receive by reason of their employment 
and the exemption contained in Article 33. 

4, Private servants of members of the mission.shall, if they are not 
nationals of or permanently resident in the receiving state, be exempt 
from dues and taxes on the emoluments they zeceiye by reason of their 


1074 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


employment. In other respects, they may enjoy privileges and immunities 
only to the extent admitted by the receiving state. However, the receiving 
state must exercise its jurisdiction over those persons in such a manner 
as not to interfere unduly with the performance of the functions of the 
mission. 


ARTICLE 38 


1. Except insofar as additional privileges and immunities may be granted 
by the receiving state, a diplomatic agent who is a national of or perma- 
nently resident in that state shall enjoy only immunity from jurisdiction, 
and inviolability, in respect of official acts performed in the exercise of his 
functions. 

2. Other members of the staff of the mission and private servants who 
are nationals of or permanently resident in the receiving state shall enjoy 
privileges and immunities only to the extent admitted by the receivirfg 
state. However, the receiving state must exercise its jurisdiction over 
those persons in such a manner as not to interfere unduly with the per- 
formance of the functions of the mission. 


ARTICLE 39 


1. Every person entitled to privileges and immunities shall enjoy them 
from the moment he enters the territory of the receiving state on proceed- 
ing to take up his post or, if already in its territory, from the moment 
when his appointment is notified to the Ministry for Foreign Affairs or such 
other ministry as may be agreed. 

2. When the functions of a person enjoying privileges and immunities 
have come to an end, such privileges and immunities shall normally cease at 
the moment when he leaves the country, or on expiry of a reasonable period 
in which to do so, but shall subsist until that time, even in case of armed 
conflict. However, with respect to acts performed by such a person in the 
exercise of his functions as a member of the mission, immunity shall con- 
tinue to subsist. 

3. In case of the death of a member of the mission, the members of 
his family shall continue to enjoy the privileges and immunities to which 
they are entitled until the expiry of a reasonable period in which to leave 
the country. 

4, In the event of the death of a member of the mission not a national 
of or permanently resident in the receiving state or a member of his family 
forming part of his household, the receiving state shall permit the with- 
drawal of the movable property of the deceased, with the exception of any 
property acquired in the country the export of which was prohibited at the 
time of his death. Estate, succession and inheritance duties shall not be 
levied on movable property the presence of which in the receiving state 
was due solely to the presence there of the deceased as a member of the 
mission or as a member of, the family of a member of the mission. 
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ÅRTICLE 40 


1. If a diplomatic agent passes through or is in the territory of a third 
state, which has granted him a passport visa if such visa was necessary, 
while proceeding to take up or to return to his post, or when returning 
to his own country, the third state shall accord him inviolability and such 
other immunities as may be required to ensure his transit or return. The 
same shall apply in the case of any members of his family enjoying privi- 
leges or immunities who are accompanying the diplomatic agent, or travel- 
ling separately to join him or to return to their country. 

2. In circumstances similar to those specified in paragraph 1 of this 
article, third states shall not hinder the passage of members of the ad- 
ministrative and technical or service staff of a mission, and of members 
of their families, through their territories. 

3. Third states shall accord to official correspondence and other official 
communications in transit, including messages in code or cipher, the same 
freedom and protection as is accorded by the receiving state. They shall 
accord to diplomatic couriers, who have been granted a passport visa if such 
visa was necessary, and diplomatic bags in transit the same inviolability and 
protection as the receiving state is bound to accord. 

4. The obligations of third states under paragraphs 1, 2 and 3 of this 
article shall also apply to the persons mentioned respectively in those para- 
graphs, and to official communications and diplomatic bags, whose presence 
in the territory of the third state is due to force majeure. 


ARTICLE 41] 


1. Without prejudice to their privileges and immunities, it is the duty 
of all persons enjoying such privileges and immunities to respect the laws 
and regulations of the receiving state. They also have a duty not to inter- 
fere in the internal affairs of that state. 

2. All official business with the receiving state entrusted to the mission . 
by the sending state shall be conducted with or through the Ministry for 
Foreign Affairs of the receiving state or such other ministry as may be 
agreed. 

3. The premises of the mission must not be used in any manner in- 
compatible with the functions of the mission as laid down in the present 
Convention or by other rules of general international law or by any 
special agreements in force between the sending and the receiving state. 


ARTICLE 42 
A diplomatic agent shall not in the receiving state practise for personal 
profit any professional or commercial activity. 
ARTICLE 43 


The function of a diplomatic agent comes to an efd, inter alia: 


(a) on notification by the sending state to the receiving state that the 
function of the diplomatic agent has come fo an*end; 
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(b) on notification by the receiving state to the sending state that, in 
accordance with paragraph 2 of Article 9, it refuses to recognize the 
diplomatic agent as a member of the mission. 


ARTICLE 44 


The receiving state must, even in case of armed conflict, grant facilities 
in order to enable persons enjoying privileges and immunities, other than 
nationals of the receiving state, and members of the families of such 
persons irrespective of their nationality, to leave at the earliest possible 
moment. It must, in particular, in case of need, place at their disposal 
the necessary means of transport for themselves and their property. 


ARTICLE 45 


If diplomatic relations are broken off between two states, or if a 
mission is permanently or temporarily recalled: 


(a) the receiving state must, even in case of armed conflict, respect and 
protect the premises of the mission, together with its property and 
archives ; 

(b) the sending state may entrust the custody of the premises of the 
mission, together with its property and archives, to a third state 
acceptable to the receiving state; 

(c) the sending state may entrust the protection of its interests and 
those of its nationals to a third state acceptable to the receiving 
state. 


ARTICLE 46 


A sending state may, with the prior consent of a receiving state, and at 
the request of a third state not represented in the receiving state, undertake 
the temporary protection of the mterests of the third state and of its 
- nationals. 


ARTICLE 47 


1. In the application of the provisions of the present Convention, the 
receiving state shall not discriminate as between states. 
2. However, discrimination shall not be regarded as taking place: 


(a) where the receiving state applies any of the provisions of the 
present Convention restrictively because of a restrictive application . 
of that provision to its mission in the sending state; 

(b) where by custom or agreement states extend to each other more 
favourable treatment than is required by the provisions of the pres- 
ent Convention. 


ARTICLE 48 


The present Convention shall be open for signature by all states Members 
of the United Nations or of any of the specialized agencies or parties to 
the Statute of the Jntemnational Court of Justice, and by any other state 
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invited by the General Assembly of the United Nations to become a party to 
the Convention, as follows: until 81 October 1961 at the Federal Ministry 
for Foreign Affairs of Austria and subsequently, until 31 March 1962, at 
the United Nations Headquarters in New York. 


ARTICLE 49 


The present Convention is subject to ratification. The instruments of 
ratification shall be deposited with the Seeretary-General of the United 
Nations. 


ARTICLE 50 


The present Convention shall remain open for accession by any state 
belonging to any of the four categories mentioned in Article 48. The 
instruments of accession shall be deposited with the Secretary-General of 
the United Nations. 


ARTICLE 51 


1. The present Convention shall enter into force on the thirtieth day 
following the date of deposit of the twenty-second instrument of ratifica- 
tion or accession with the Secretary-General of the United Nations. 

2. For each state ratifying or acceding to the Convention after the 
deposit of the twenty-second instrument of ratification or accession, the 
Convention shall enter into force on the thirtieth day after deposit by 
such state of its instrument of ratification or accession. 


ARTICLE 52 


The Secretary-General of the United Nations shall inform all states be- 
longing to any of the four categories mentioned in Article 48: 


(a) of signatures to the present Convention and of the deposit of in- 
struments of ratification or accession, in accordance with Articles 
48, 49 and 50; 

(b) of the date on which the present Convention will enter into force, 
in accordance with Article 51. 


ARTICLE 53 


The original of the present Convention, of which the Chinese, English, 
French, Russian and Spanish texts are equally authentic, shall be deposited 
with the Seecretary-General of the United Nations, who shall send certified 
copies thereof to all states belonging to any of the four categories mentioned 
in Article 48. 

In Witness WHEREOF the undersigned Plenipotentiaries, being duly 
authorized thereto by their respective governments, have signed the present 
Convention. ° 

Done AT VIENNA, this eighteenth day of April one thousand nine hundred 
and sixty-one. e i 
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OPTIONAL PROTOCOL CONCERNING THE COMPULSORY 
SETTLEMENT OF DISPUTES” 


Signed at Vienna, April 18, 1961 


The States Parties to the present Protocol and to the Vienna Convention 
on Diplomatic Relations, hereinafter referred to as ‘‘the Convention,’’ 
adopted by the United Nations Conference held at Vienna from March 2 
to April 14, 1961, 

Expressing their wish to resort in all matters concerning them in respect 
of any dispute arising out of the interpretation or application of the 
Convention to the compulsory jurisdiction of the International Court of 
Justice, unless some other form of settlement has been agreed upon by the 
parties within a reasonable period, 

Have agreed as follows: 


ARTICLE I 


Disputes arising out of the interpretation or application of the Con- 
vention shall lie within the compulsory jurisdiction of the International 
Court of Justice and may accordingly be brought before the Court by an 
application made by any party to the dispute beg a party to the present 
Protocol. 


ArTICLE IT 


The parties may agree, within a period of two months after one party 
has notified its opinion to the other that a dispute exists, to resort not to 
the International Court of Justice but to an arbitral tribunal. After the 
expiry of the said period, either party may bring the dispute before the 
Court by an application. 


ÅRTICLE III 


1. Within the same period of two months, the parties may agree to adopt 
a conciliation procedure before resorting to the International Court of 
Justice. 

2. The conciliation commission shall make its recommendations within 
five months after its appointment. If its recommendations are not ac- 
cepted by the parties to the dispute within two months after they have 
been delivered, either party may bring the dispute before the Court by an 
application. 


ARTICLE IV 


States parties to the Convention, to the Optional Protocol concerning 
Acquisition of Nationality, and to the present Protocol may at any time 
declare that they wil] extend the provisions of the present Protocol to dis- 
putes arising out of the interpretation or application of the Optional 


t U.N. Doe. A/CONE.20/12, April 15, 1961. 
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Protocol concerning Acquisition of Nationality. Such declarations shall be 
notified to the Secretary-General of the United Nations. 


ARTICLE V 


The present Protocol shall be open for signature by all states which may 
become parties to the Convention, as follows: until October 31, 1961, at 
the Federal Ministry for Foreign Affairs of Austria and subsequently, 
until March 31, 1962, at the United Nations Headquarters in New York. 


ARTICLE VI 


The present Protocol is subject to ratification. The mstruments of 
ratification shall be deposited with the Secretary-General of the United 
Nations. 


: Artiche VIL 


The present Protocol shall remain open for accession by all states which 
may become parties to the Convention. The instruments of accession shall 
be deposited with the Secretary-General of the United Nations. 


Articue VIII 


1. The present Protocol shall enter into force on the same day as the 
Convention or on the thirtieth day following the date of deposit of the 
second instrument of ratification or accession to the Protocol with the 
Secretary-General of the United Nations, whichever day is the later. 

2. For each state ratifying or acceding to the present Protocol after its 
entry into force in accordance with paragraph 1 of this article, the Protocol 
shall enter into force on the thirtieth day after deposit by such state of its 
instrument of ratification or accession. 


ARTICLE IX 


The Seeretary-General of the United Nations shall inform all states 
which may become parties to the Convention: 


a) of signatures to the present Protocol and of the deposit of instru- 
ments of ratification or accession, in accordance with Articles V, VI 
and VIL; 

b) of declarations made in accordance with Article IV of the present 
Protocol ; 

c) of the date on which the present Protocol will enter into force, in 
accordance with Article VIII. 


ARTICLE X 


The original of the present Protocol, of which the Chinese, English, 
French, Russian and Spanish texts are equally authentic, shall be deposited 
with the Seeretary-General of the United Nations, who shall send certified 
copies thereof to all states referred to in Article V.° 


- 1080 THE AMERICAN JOURNAL OF INTERNATIONAL LAW, [Vol. 55 


In Wirness WHEREOF the undersigned Plenipotentiaries, being duly 
authorized thereto by their respective governments, have signed the present 
Protocol. 

Done at Vienna, this eighteenth day of April one thousand nine hundred 
and sixty-one. 


OPTIONAL PROTOCOL CONCERNING ACQUISITION 
OF NATIONALITY ° 


Signed at Vienna, April 18, 1961 


The States Parties to the present Protocol and to the Vienna Convention 
on Diplomatic Relations, hereinafter referred to as ‘‘the Convention,’’ 
adopted by the United Nations Conference held at Vienna from March 2 to 
April 14, 1961, aa 

Expressing their wish to establish rules between them concerning acquisi- 
tion of nationality by the members of their diplomatic missions and of the 
families forming part of the household of those members, 

Have agreed as follows: 


ARTICLE I 


For the purpose of the present Protocol, the expression ‘‘members of the 
mission’’ shall have the meaning assigned to it in Article 1, sub-paragraph 
(b), of the Convention, namely ‘‘the head of the mission and the members 
of the staff of the mission.” 


Articte II 


Members of the mission not being nationals of the receiving state, and 
members of their families forming part of their household, shall not, solely 
by the operation of the law of the receiving state, acquire the nationality 
of that state. 


ARTICLE ITT 


The present Protocol shall be open for signature by all states which may 
become parties to the Convention, as follows: until October 31, 1961, at 
the Federal Ministry for Foreign Affairs of Austria and subsequently, until 
March 31, 1962, at the United Nations Headquarters in New York. 


ARTICLE IV 


The present Protocol is subject to ratification. The instruments of 
ratification shall be deposited with the Secretary-General of the United 
Nations. 


8U.N. Doe. A/CONF.20/1%, April 15, 1961, 
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ARTICLE V 


The present Protocol shall remain open for accession by all states which 
may become parties to the Convention. The instruments of accession shall 
be deposited with the Secretary-General of the United Nations. 


ArTicLn VI 


1. The present Protocol shall enter into force on the same day as the 
Convention or on the thirtieth day following the date of deposit of the 
second instrument of ratification or accession to the Protocol with the 
Secretary-General of the United Nations, whichever date is the later. 

2. For each state ratifying or acceding to the present Protocol after its 
entry into force in accordance with paragraph 1 of this article, the 
Protocol shall enter into foree on the thirtieth day after deposit by such 
state of its instrument of ratification or accession. 


ARTICLE VII 


The Secretary-General of the United Nations shall inform all states 
which may become parties to the Convention: 


(a) of signatures to the present Protocol and of the deposit of instru- 
ments of ratification or accession, in accordance with Articles ITT, 
IV and V; 

(b) of the date on which the present Protocol will enter into force, 
in accordance with Article VI. 


ARTICLE VIII 


The original of the present Protocol, of which the Chinese, English, 
French, Russian and Spanish texts are equally authentic, shall be deposited 
with the Secretary-General of the United Nations, who shall send certified 
copies thereof to all states referred to in Article ITI. 

In Witness WueEREOF the undersigned Plenipotentiaries, being duly 
authorized thereto by their respective governments, have signed the present 
Protocol. 

Done at VieNNa, this eighteenth day of April one thousand nine hundred 
and sixty-one. 


RESOLUTION II 


CoNSIDERATION OF CIVIL CLAIMS °? 
Adopted April 14, 1961 


The United Nations Conference on Diplomatic Intercourse and Im- 
muniites, 

Taking note that the Vienna Convention on Diplomatic Relations adopted 
by the Conference provides for immunity from the jurisdiction of the 
receiving state of members of the diplomatie mission of the sending state, 


e U.N. Doe. A/CONF.20/10/Add. 1, April 15,1961. ° œ 
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Recalling that such immunity may be waived by the sending state, 

Recalling further the statement made in the Preamble to the Convention 
that the purpose of such immunities is not to benefit individuals but to 
ensure the efficient performance of the functions of diplomatie missions, 

Mindful of the deep concern expressed during the deliberations of the 
Conference that claims of diplomatic immunity might, in certain cases, 
deprive persons in the receiving state of remedies to which they are en- 
titled by law, 

Recommends that the sending state should waive the immunity of 
members of its diplomatic mission in respect of civil claims of persons in 
the receiving state when this can be done without impeding the performance 
of the functions of the mission, and that, when immunity is not waived, 
the sending state should use its best endeavours to bring about a just 
settlement of the claims. 


e 


ORGANIZATION FOR EUROPEAN ECONOMIC 
CO-OPERATION 


CONVENTION ON THIRD PARTY LIABILITY IN THE FIELD 
OF NUCLEAR ENERGY? 


Signed at Paris, July 29, 1960 


THE GOVERNMENTS of the Federal Republic of Germany, the Republic 
of Austria, the Kingdom of Belgium, the Kingdom of Denmark, Spain, the 
French Republic, the Kingdom of Greece, the Republic of Iceland, the 
Italian Republic, the Grand Duchy of Luxembourg, the Kingdom of Nor- 
way, the Kingdom of the Netherlands, the Portuguese Republic, the United 
Kingdom of Great Britain and Northern Ireland, the Kingdom of Sweden, 
the Swiss Confederation and the Turkish Republic; 

CONSIDERING that the European Nuclear Energy Agency,” established 
within the framework of the Organisation for European Economie Co- 
operation (hereinafter referred to as the ‘‘Organisation’’), is charged with 
encouraging the elaboration and harmonization of legislation relating to 
nuclear energy in participating countries, in particular with regard to 
third party liability and insurance against atomic risks; 

Desrmrovus of ensuring adequate and equitable compensation for persons 
who suffer damage caused by nuclear incidents whilst taking the neces- 
sary steps to ensure that the development of the production and uses of 
nuclear energy for peaceful purposes is not thereby hindered; 

Convincep of the need for unifying the basic rules applying in the 
various countries to the liability incurred for such damage, whilst leaving 
these countries free to take, on a national basis, any additional measures 


& 
1 Doce. C (60) 93 (Final Text). Published at Paris, July 29, 1960, by the European 
Nuclear Energy Agency, Organization for European Economie Co-operation. 
2 See Statute, reprinted in 53 A.J.I.L. 1012 (1959). 
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which they deem appropriate, including the application of the provisions of 
this Convention to damage caused by nuclear incidents not covered therein; 
Have Agreep as follows: 


ARTICLE 1 
(a) For the purposes of this Convention: 


(i) “A nuclear ineident’’ means any occurrence or succession of oc- 
currences having the same origin which causes damage, provided that such 
occurrence or succession of occurrences, or any of the damage caused, arises 
out of or results from the radioactive properties, or a combination of radio- 
active properties with toxic, explosive, or other hazardous properties of 
nuclear fuel or radioactive products or waste or with any of them. 

(11) “Nuclear installation’’ means reactors, other than those comprised 
ih any means of transport; factories for the manufacture or processing of 
nuclear substances; factories for the separation of isotopes of nuclear fuel; 
factories for the reprocessing of irradiated nuclear fuel; facilities for the 
storage of nuclear substances other than storage incidental to the carriage of 
such substances; and such other installations in which there are nuclear 
fuel or radioactive products or waste as the Steering Committee of the 
European Nuclear Energy Agency (hereinafter referred to as the ‘‘Steering 
Committee”) shall from time to time determine. 

(iii) ‘‘Nuclear fuel’’ means fissionable material in the form of 
uranium metal, alloy, or chemical compounds (including natural uranium), 
plutonium metal, alloy, or chemical compound, and such other fissionable 
material as the Steering Committee shall from time to time determine. 

(iv) ‘‘Radioactive products or waste’’ means any radioactive material 
produced in or made radioactive by exposure to the radiation incidental to 
the process of producing or utilising nuclear fuel, but does not include 
(1) nuclear fuel, or (2) radioisotopes outside a nuclear installation which 
are used or intended to be used for any industrial, commercial, agricultural, 
medical or scientific purpose. 

(v) “Nuclear substances” means nuclear fuel (other than natural 
uranium and other than depleted uranium) and radioactive products or 
waste. 

(vi) ‘‘Operator’’ in relation to a nuclear installation means the person 
designated or recognised by the competent public authority as the operator 
of that installation. 


(b) The Steering Committee may, if in its view the small extent of 
the risks involved so warrants, exclude any nuclear installation, nuclear 
fuel, or nuclear substances from the application of this Convention. 


ARTICLE 2 e 


This Convention does not apply to nuclear incidents occurring in the 
territory of non-contracting states or to damage sufftred in such territory, 
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unless national legislation otherwise provides and except in regard to rights 
of recourse referred to in Article 6(d). 


ARTICLE 3 


The operator of a nuclear installation shall be liable, in accordance with 
this Convention, for: 


(a) damage to or loss of life of any person; and 
(b) damage to or loss of any property other than 


(i) property held by the operator or in his custody or under his con- 
trol in connection with, and at the site of, such installation, and 

(ii) in the cases within Article 4, the means of transport upon which 
the nuclear substances involved were at the time of the nuclear 
incident, 


s 


upon proof that such damage or loss (hereinafter referred to as ‘‘damage’’) 
was caused by a nuclear incident involving either nuclear fuel or radioactive 
products or waste in, or nuclear substances coming from such installation, 
except as otherwise provided for in Article 4. 


ARTICLE 4 


In the ease of carriage of nuclear substances, including storage incidental 
thereto, without prejudice to Article 2: 


(a) The operator of a nuclear installation shall be liable, in accordance 
with this Convention, for damage upon proof that it was caused by a 
nuclear incident outside that installation and involving nuclear substances 
in the course of carriage therefrom, only if the incident occurs 


(i) before the nuclear substances involved have been taken in charge 
by another operator of a nuclear installation situated in the 
territory of a Contracting Party ; or 

(i) before the nuclear substances involved have been unloaded from 
the means of transport by which they have arrived in the terri- 
tory of a non-contracting state, if they are consigned to a person 
within the territory of that state. 


(b) The operator referred to in paragraph (a) (i) of this article shall, 
from his taking charge of the nuclear substances, be the operator liable 
in accordance with this Convention for damage caused by a nuclear inci- 
dent occurring thereafter and involving the nuclear substances. 

(c) Where nuclear substances are sent from outside the territory of the 
Contracting Parties to a nuclear installation situated in such territory, 
with the approval of the operator of that installation, he shall be liable, in 
accordance with this Convention, for damage caused by a nuclear incident 
occurring after the nuclear substances involved have been loaded on the 
means of transport by which they are to be carried from the territory of 
the non-contracting state? 
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(d) The operator liable in accordance with this Convention shall provide 
the carrier with a certificate issued by or on behalf of the insurer or other 
financial guarantor furnishing the security required pursuant to Article 
10. The certificate shall state the name and address of that operator and 
the amount, type and duration of the security, and these statements may 
not be disputed by the person by whom or on whose behalf the certificate 
was issued. The certificate shall also indicate the nuclear substances and 
the carriage in respect of which the security applies and shall inelude a 
statement by the competent public authority that the person named is an 
operator within the meaning of this Convention. 

(e) A Contracting Party may provide by legislation that, under such 
terms as may be contained therein and upon fulfilment of the requirements 
of Article 10(a), a carrier may, at his request and with the consent of an 
operator of a nuclear installation situated in its territory, by decision of 
the competent public authority, be liable in accordance with this Con- 
vention in place of that operator. In such case for all the purposes of 
this Convention the carrier shall be considered, in respect of nuclear inei- 
dents occurring in the course of carriage of nuclear substances, as an op- 
erator of a nuclear installation on the territory of the Contracting Party 
whose legislation so provides. 


ARTICLE 5 


(a) If the nuclear fuel or radioactive products or waste involved in a 
nuclear incident have been in more than one nuclear installation and are 
in a nuclear installation at the time damage is caused, no operator of any 
nuclear installation in which they have previously been shall be liable for 
the damage. If the nuclear fuel or radioactive products or waste involved 
in a nuclear incident have been in more than one nuclear installation and 
are not in a nuclear installation at the time damage is caused, no person 
other than the operator of the last nuclear installation in which they were 
before the damage was caused or an operator who has subsequently taken 
them in charge shall be liable for the damage. 

(b) If damage gives rise to liability of more than one operator in ac- 
cordance with this Convention, the liability of those operators shall be 
joint and several: provided that where such liability arises as a result of 
damage caused by a nuclear incident involving nuclear substances in the 
course of carriage, the maximum total amount for which such operators 
shall be liable shall be the highest amount established with respect to any 
of them pursuant to Article 7 and provided that in no case shall any one 
operator be required, in respect of a nuclear incident, to pay more than the 
amount established with respèct to him pursuant to Article 7. 


ARTICLE 6 


(a) The right to compensation for damage caused by a nuclear incident 
may be exercised only against an operator liable for the damage in accord- 
ance with this Convention, or, if a direct right, of action against the in- 
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surer or other financial guarantor furnishing the security required pursuant 
to Article 10 is given by national law, against the insurer or other financial 
guarantor. 

(b) No other person shall be liable for damage caused by a nuclear 
incident, but this provision shall not affect the application of any inter- 
national agreement in the field of transport in force or open for signature, 
ratification or accession at the date of this Convention. 

(c) Any person who is liable for damage caused by a nuclear incident 
under any international agreement referred to in paragraph (b) of this 
article or under any legislation of a non-contracting state shall have a right 
of recourse, within the limitation of the amount of liability established 
pursuant to Article 7, against the operator liable for that damage in 
accordance with this Convention. 

(d) Where a nuclear incident occurs in the territory of a non-contracting 
state or damage is suffered in such territory, any person who has his 
principal place of business in the territory of a Contracting Party or who 
is the servant of such a person shall have a right of recourse for any sums 
which he is liable to pay im respect of such incident or damage, within the 
limitation of liability established pursuant to Artiele 7, against the op- 
erator, who, but for the provisions of Article 2, would have been liable. 

(e) The Council of the Organisation may decide that carriers whose 
principal place of business is in the territory of a non-contracting state 
should benefit from the provisions of paragraph (d) of this article. In 
taking its decision, the Council shall give due consideration to the general 
provisions on third party liability in the field of nuclear energy in such 
non-contracting state and the extent to which these provisions are available 
to the benefit of nationals of, and persons whose principal place of business 
is in the territory of, the Contracting Parties. 

(£) The operator shall have a right of recourse only 


(i) if the damage caused by a nuclear incident results from an act or 
omission done with intent to cause damage against the individual 
acting or omitting to act with such intent; 

(ii) if and to the extent that it is so provided expressly by contract; 

(iii) if and to the extent that he is liable pursuant to Article 7(e) 
for an amount over and above that established with respect to 
him pursuant to Article 7(b), in respect of a nuclear incident 
occurring in the course of transit of nuclear substances carried 
out without his consent, against the carrier of the nuclear sub- 
stances, except where such transit is for the purpose of saving or 
attempting to save life or property or is caused by circumstances 
beyond the control of such carrier. 


(æ) If the operator has a right of recourse to any extent pursuant to 
paragraph (f) of this article against any person, that person shall not, to 
that extent, have a right of recourse against the operator under paragraphs 
(c) and (d) of this article, 
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(h) Where provisions of national health insurance, social security, work- 
men’s compensation or occupational disease compensation systems include 
compensation for damage caused by a nuclear incident, rights of bene- 
ficiaries of such systems and rights of recourse by virtue of such systems 
shall be determined by the law of the Contracting Party having established 
such systems. 


ARTICLE 7 


(a) The aggregate of compensation required to be paid in respect of 
damage caused by a nuclear incident shall not exceed the maximum lia- 
bility established in accordance with this article. 

(b) The maximum liability of the operator in respect of damage caused 
by a nuclear incident shall be 15,000,000 European Monetary Agreement 
units of account as defined at the date of this Convention (hereinafter 
referred to as ‘‘units of account’’): provided that any Contracting Party, 
taking into account the possibilities for the operator of obtaining the 
insurance or other financial security required pursuant to Article 10, may 
establish by legislation a greater or less amount, but in no event less than 
5,000,000 units of account. The sums mentioned above may be converted 
into national currency im round figures. 

(e) Any Contracting Party may by legislation provide that the excep- 
tion in Article 3(b) (ii) shall not apply: provided that, in no ease, shall 
the inelusion of damage to the means of transport result in reducing the 
liability of the operator in respect of other damage to an amount less than 
5,000,000 units of account. 

(d) The amount of the liability of operators of nuclear installations in 
the territory of a Contracting Party established in accordance with para- 
graph (b) of this article as well as the provisions of any legislation of a 
Contracting Party pursuant to paragraph (c) of this article shall apply 
to the liability of such operators wherever the nuclear incident occurs. 

(e) A Contracting Party may subject the transit of nuclear substances 
through its territory to the condition that the maximum amount of liability 
of the foreign operator concerned be increased, if it considers that such 
amount does not adequately cover the risks of a nuclear incident in the 
course of the transit: provided that the maximum amount thus increased 
shall not exceed the maximum amount of liability of operators of nuclear 
installations situated in its territory. 

(£) The provisions of paragraph (e) of this article shall not apply 


(i) to carriage by sea where, under international law, there is a right 
of entry in cases of urgent distress into the ports of such Con- 
tracting Party or a right of innocent passage through its terri- 
tory; or 

(ii) to carriage by air where, by agreement or under international law, 
there is a right to fly over or Jand on the territory of such Con- 
tracting Party. 
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(g) Any interest and costs awarded by a court in actions for compensa- 
tion under this Convention shall not be considered to be compensation for 
the purpose of this Convention and shall be payable by the operator in ad- 
dition to any sum for which he is liable in accordance with this article. 


ARTICLE 8 


(a) The right of compensation under this Convention shall be ex- 
tinguished if an action is not brought within ten years from the date of 
the nuclear incident. In the case of damage caused by a nuclear incident 
involving nuclear fuel or radioactive products or waste which, at the time 
of the incident have been stolen, lost, or abandoned and have not yet been 
recovered, the period for the extinction of the right shall be ten years from 
the date of the theft, loss, or abandonment. National legislation may, 
however, establish a period of not less than two years for the extinction 
of the right or as a period of limitation either from the date at which the 
person suffering damage has knowledge or from the date at which he ought 
reasonably to have known of both the damage and the operator lable: 
provided that the period of ten years shall not be exceeded except in ac- 
cordance with paragraph (c) of this article. 

(b) Where the provisions of Article 18(d) (i) (2) or (ii) are applicable, 
the right of compensation shall not, however, be extinguished if, within the 
time provided for in paragraph (a) of this article, 


(i) prior to the determination by the Tribunal referred to in Article 
17, an action has been brought before any of the courts from 
which the Tribunal can choose; if the Tribunal determines that 
the competent court is a court other than that before which such 
action has already been brought, it may fix a date by which such 
action has to be brought before the competent court so determined ; 
or 

(ii) a request has been made to a Contracting Party to initiate a de- 
termination by the Tribunal of the competent court pursuant to 
Article 18(d) (i) (2) or (ii) and an action is brought subsequent 
to such determination within such time as may be fixed by the 
Tribunal. 


(e) National legislation may establish a period longer than ten years 
if measures have been taken to cover the liability of the operator in respect - 
of any actions for compensation begun after the expiry of the period of 
ten years. 

(d) Unless national jaw provides to the contrary, any person suffering 
damage caused by a nuclear incident who has brought an action for com- 
pensation within the period provided for in this article may amend his 
claim in respect of any aggravation of the damage after the expiry of such 
period provided that final judgment has not been entered by the compe- 
tent court. 
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ARTICLE 9 


Except insofar as national legislation may provide to the contrary, the 
operator shall not be liable for damage caused by a nuclear incident due 
to an act of armed conflict, invasion, civil war, insurrection, or a grave 
natural disaster of an exceptional character. 


ARTICLE 10 


(a) To cover the liability under this Convention, the operator shall be 
required to have and maintain insurance or other financial security of the 
amount established pursuant to Article 7 and of such type and terms as 
the competent public authority shall specify. 

(b) No insurer or other financial guarantor shall suspend or cancel the 
insurance or other financial security provided for in paragraph (a) of this 
article without giving notice in writing of at least two months to the 
competent public authority or insofar as such insurance or other financial 
security relates to the carriage of nuclear substances, during the period 
of the carriage in question. 

(e) The sums provided as insurance, reinsurance, or other financial 
security may be drawn upon only for compensation for damage caused by 
a nuclear incident. 


ARTICLE 11 


The nature, form and extent of the compensation, within the limits of 
this Convention, as well as the equitable distribution thereof, shall be 
governed by national law. 


ARTICLE 12 


Compensation payable under this Convention, insurance and reinsurance 
premiums, sums provided as insurance, reinsurance, or other financial se- 
curity required pursuant to Article 10, and interest and costs referred to 
in Article 7(g), shall be freely transferable between the monetary areas 
of the Contracting Parties. 


ARTICLE 13 


(a) Jurisdiction over actions under Article 3, 6(a), 6(e) and 6(d) 
shall le only with the courts competent in accordance with the legislation 
of the Contracting Party in whose territory the nuclear installation of the 
operator liable is situated. 

(b) In the ease of a nuclear incident occurring in the course of carriage, 
jurisdiction shall, except as otherwise provided in paragraph (e) of this 
article, lie only with the courts competent in accordance with the legislation 
of the Contracting Party in whose territory the nuclear substances involved 
were at the time of the nuclear incident. ° 

(c) If a nuclear incident occurs outside the territory of the Contracting 
Parties in the course of carriage, or if the place where the nuclear sub- 
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stances involved were at the time of the nuclear incident cannot be deter- 
mined, or if the nuclear substances involved were in territory under the 
jurisdiction of more than one Contracting Party at the time of the nuclear 
incident, jurisdiction shall lie only with the courts competent in accordance 
with the legislation of the Contracting Party in whose territory the nuclear 
installation of the operator liable is situated. 

(d) Where jurisdiction would lie with the courts of more than one Con- 
tracting Party by virtue of paragraphs (a) or (e) of this article, jurisdic- 
tion shall lie, 


(i) in the case of a nuclear incident occurring in the course of carriage 
of nuclear substances, 


(1) with the courts competent in accordance with the legislation of 
the Contracting Party at the place in its territory where the means 
of transport upon which the nuclear substances involved were at 
the time of the nuclear incident is registered, provided that they are 
competent under paragraph (ce) of this article; or 

(2) if there is no such court, with that one of the courts which is 
competent under paragraph (c) of this article, determined, at the 
request of a Contracting Party concerned, by the Tribunal referred 
to in Article 17 as being the most closely related to the case in 
question ; 


(ii) in any other case, with the courts competent in accordance with 
the legislation of the Contracting Party determined, at the re- 
quest of a Contracting Party concerned, by the said Tribunal as 
being the most closely related to the case in question. 


(e) Judgments entered by the competent court under this article after 
trial, or by default, shall, when they have become enforceable under the 
law applied by that court, become enforceable in the territory of any of the 
- other Contracting Parties as soon as the formalities required by the Con- 
tracting Party concerned have been complied with. The merits of the case 
shall not be the subject of further proceedings. The foregoing provisions 
shall not apply to interim judgments. 

(£) If an action is brought against a Contracting Party as an operator 
liable under this Convention, such Contracting Party may not invoke any 
jurisdictional immunities before the court competent in accordance with 
this article. 


ARTICLE 14 


(a) This Convention shall be applied without any discrimination based 
upon nationality, domicile, or residence. 

(b) ‘‘National law’’ and ‘‘national legislation’’ mean the national law 
or the national legislation of the court having jurisdiction under this Con- 
vention over claims ‘arising out of a nuclear incident, and that law or 
legislation shall apply to all matters both substantive and procedural not 
specifically governed bysthis Convention. 
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(c) That law and legislation shall be applied without any discrimination 
based upon nationality, domicile, or residence. 


ARTICLE 15 


(a) Any Contracting Party may take such measures as it deems neces- 
sary to provide for an increase in the amount of compensation specified in 
this Convention. 

(b) Insofar as compensation for damage involves public funds and is 
in excess of the 5,000,000 units of account referred to in Article 7, any 
such measure in whatever form may be applied under conditions which may 
derogate from the provisions of this Convention. 


ARTICLE 16 


Decisions taken by the Steering Committee under Article 1(a) (ii), 
l(a) (iii) and 1(b) shall be adopted by mutual agreement of the members 
representing the Contracting Parties. 


ARTICLE 17 


Any dispute arising between two or more Contracting Parties concerning 
the interpretation or application of this Convention shall be examined by 
the Steering Committee and in the absence of friendly settlement shall, 
upon the request of a Contracting Party concerned, be submitted to the 
Tribunal established by Convention of December 20th, 1957, on the Estab- 
lishment of a Security Control in the Field of Nuclear Energy.’ 


ARTICLE 18 


(a) Reservations to one or more of the provisions of this Convention may 
be made at any time prior to ratification of or accession to this Convention 
or prior to the time of notification under Article 23 in respect of any terri- l 
tory or territories mentioned in the notification, and shall be admissible only 
if the terms of these reservations have been expressly accepted by the 
signatories. 

(b) Such acceptance shall not be required from a signatory which has 
not itself ratified this Convention within a period of twelve months after 
the date of notification to it of such reservation by the Secretary-General 
of the Organisation in accordance with Article 24. 

(c) Any reservation admitted in accordance with this article may be 
withdrawn at any time by notification addressed to the Secretary-General 
of the Organisation. 


ARTICLE 19 


(a) This Convention shall be ratified. Instruments of ratification shall 
be deposited with the Secretary-General of the Organisation. 


8 Reprinted in 53 A.J.I.L. 1018 (1959). i ° 
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(b) This Convention shall come into force upon the deposit of instru- 
ments of ratification by not less than five of the signatories. Hor each 
signatory ratifying thereafter, this Convention shall come into force upon 
the deposit of its instrument of ratification. 


ARTICLE 20 


Amendments to this Convention shall be adopted by mutual agreement 
of all the Contracting Parties. They shall come into force when ratified 
or confirmed by two-thirds of the Contracting Parties. For each Con- 
tracting Party ratifying or confirming thereafter, they shall come into 
force at the date of such ratification or confirmation. 


ARTICLE 21 


(a) The government of any member or associate country of the Organi- 
sation which is not a signatory to this Convention may accede thereto by 
notification addressed to the Secretary-General of the Organisation. 

(b) The government of any other country which is not a signatory to 
this Convention may accede thereto by notification addressed to the Seere- 
tary-General of the Organisation and with the unanimous assent of the 
Contracting Parties. Such accession shall take effect from the date of such 
assent, 


ARTICLE 22 


(a) This Convention shall remain in effect for a period of ten years 
as from the date of its coming into force. Any Contracting Party may, 
by giving twelve months’ notice to the Secretary-General of the Organisa- 
tion, terminate the application of this Convention to itself at the end of the 
period of ten years. 

(b) This Convention shall, after the period of ten years, remain in force 
` for a period of five years for such Contracting Parties as have not termi- 
nated its application in accordance with paragraph (a) of this article, and 
thereafter for successive periods of five years for such Contracting Parties 
as have not terminated its application at the end of one of such periods of 
five years by giving twelve months’ notice to that effect to the Secretary- 
General of the Organisation. 

(c) A conference shall be convened by the Secretary-General of the 
Organization in order to consider revisions to this Convention after a period . 
of five years as from the date of its coming into force or, at any other time, 
at the request of a Contracting Party, within six months from the date of 
such request. 


ARTICLE 23 


(a) This Convention shall apply to the metropolitan territories of the 
Contracting Parties.* 

(b) Any signatory or Contracting Party may, at the time of signature 
or ratification of er atcession to this Convention or at any later time, 
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notify the Seeretary-General of the Organisation that this Convention shall 
apply to those of its territories, including the territories for whose inter- 
national relations it is responsible, to which this Convention is not ap- 
plicable in accordance with paragraph (a) of this article and which are 
mentioned in the notification. Any such notification may in respect of 
any territory or territories mentioned therein be withdrawn by giving 
twelve months’ notice to that effect, to the Secretary-General of the Organi- 
sation. 

(ec) Any territories of a Contracting Party, including the territories for 
whose international relations it is responsible, to which this Convention 
does not apply shall be regarded for the purposes of this Convention as 
being a territory of a non-contracting state. 


ARTICLE 24 


The Secretary-General of the Organisation shall give notice to all signa- 
tories and acceding governments of the receipt of any instrument of rati- 
fication, accession, withdrawal, notification under Article 23, and decisions 
of the Steering Committee under Article 1(a) (ii), 1(a) (in) and 1(b). He 
shall also notify them of the date on which this Convention comes into 
force, the text of any amendment thereto and of the date on which such 
amendment comes into force, and any reservation made in accordance with 
Article 18. 


ANNEX Í 


The following reservations were accepted at the time of signature of this 
Convention : 


l. Article 6(a) : 
Reservation by the Government of the Federal Republic of Germany, 
the Government of the Republic of Austria and the Government of the . 
Kingdom of Greece 


Reservation of the right to provide, by national law, that persons other 
than the operator may continue to be liable in addition to the operator on 
condition that these persons are fully covered in respect of their liability, 
including defence against unjustified actions, by insurance or other financial 
security obtained by the operator. 


2. Article 6(b) and (c): 
Reservation by the Government of the Republic of Austria, the Gov- 
ernment of the Kingdom of Greece, the Government of the Kingdom 
of Norway and the Government of the Kingdom of Sweden 


Reservation of the right to consider their national legislation which in- 
eludes provisions equivalent to those included in the international agree- 
ments referred to in Article 6(b) as being international agreements within 
the meaning of Article 6(b) and (e). ; 


+ 
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3. Article 7: 
Reservation by the Government of the United Kingdom of Great 
Britain and Northern Ireland 


Reservation of the right, in respect of operators of nuclear installations 
situated in the territory of the United Kingdom other than Government 
Departments and the Atomie Energy Authority, that Article 7(a), (b) and 
(c) shall be applied 


(i) as if Article 7(a) and (b) provided that, in respect of damage for 
which such an operator is liable under this Convention and which is caused 
by nuclear incidents occurring within the period for which the insurance 
or other financial security relating to his installation is required by the law 
of the United Kingdom to be maintained, an amount of 14,000,000 units of 
account shall be available for all compensation ; 

(ii) as if the proviso to Article 7(¢) provided that in respect of such 
damage as is mentioned in paragraph (1) above, 5,000,000 units of account 
shall be available for compensation in respect of damage other than damage 
to the means of transport; and 

(ii) as if Article 7(a) and (b) provided that any payment in excess 
of the said amount of 14,000,000 units of account shall, without prejudice to 
the application of Article 15(b), be conditional upon Parliamentary ap- 
proval of the arrangements whereby further funds are to be provided. 


4. Article 19: 
Reservation by the Government of the Federal Republic of Germany, 
the Government of the Republic of Austria and the Government of the 
Kingdom of Greece 


Reservation of the right to consider ratification of this Convention as 
constituting an obligation under international law to enact national legisla- 
tion on third party liability in the field of nuclear energy in accordance with 

the provisions of this Convention. 


ANNEX IT 


This Convention shall not be interpreted as depriving a Contracting 
Party, on whose territory damage was caused by a nuclear incident oc- 
curring on the territory of another Contracting Party, of any recourse 
which might be available to it under international law. 


In Wirness WHEREOF, the undersigned Plenipotentiaries, duly em- 
powered, have signed this Convention. 


Dont in Paris, this twenty-ninth day of July, Nineteen Hundred and 
Sixty, in the English, French, German, Spanish, Italian and Dutch lan- 
guages In a single copy which shall remain deposited with the Secretary- 
General of the Organisation for European Economie Co-operation by whom 
certified copies will be communicated to all signatories.* 

* The Convention was*signed on July 29, 1960, on behalf of Denmark, Luxembourg, 


The Netherlands, Switzerland, and the United Kingdom. It remained open for sig- 
nature until October 31, 1950. 
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